
PRIYY COUNCIL 



JUDGMENTS 


UK 


ON 


4 ^ 56*25 


APPEALS FROM INDIA. 


BY 


l 

PANDIT PRAN NATH SARASWATI, m.a., b.l., 

IS 

Pleader, High Court , Calcutta , and Judicial Commissioner's Court , 

AND 

BIDHU BHUSAN BANERJEE, b.a.,bx. 


o 


<T>. 



YOL. I. 
1825 — 1862 . 



BHOWANIPORE: 

hj) Smitatft ISaucrf?*. 








Printed by B. M. Sen, "Tomoliur” Press, Seraxnpore. 

- 

34*5 S40^ 


S<? v- f A 

-Hrttr-f- 


5666 












PREFACE. 




There can be no doubt that the republication of a complete set 
of Privy 'Council Judgments in Indian Cases would be exceeding y 
useful to the legal profession and the general public. Such a set 
cannot now be conveniently had. The earlier volumes of the exist¬ 
ing Reports are not easily procurable ; and even when they are pro¬ 
curable, they are sold at such extravagantly high prices that few 
can aflbrd to purchase them. We have, therefore, deemed it advis¬ 
able to collect and reprint, in a convenient form, the Judgments of 
the Privy Council in Indian Cases from the beginning of 1825 to the 
end of 1878. The work will be complete in two volumes, the first 
% volume containing Cases up to 1862, and the second up to 1878. 
All the Cases given in the first three volumes of Knapp s Reports 
and the first nine volumes of Moore’s Indian Appeals will be found 
in the present volume, which also contains several important Cases 
not reported in either of them. 

No pains have been spared to make the present volume useful 
and acceptable to the public ; and to enhance its usefulness, the 
head-notes appended to the Cases have been rendered as clear and 
complete as possible. A copious Index on the plan of a complete 
Digest and a Table of Cases have also been added. Ihe second 
f volume will appear shortly. 
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PRIVY COUNCIL 

JUDGMENTS 

ON 

APPEALS FROM INDIA. 


Uth May 1829 . 

BY PETITION FROM BOMBAY. 

In re the Justices of the Supreme Court 
of Judicature.* 


The Supreme Court of Bombay has no power to 
issue a writ of habeas corpus except when directed 
to a person resident within those local limits where¬ 
in it has a general jurisdiction, or to a person ou« 
of those limits who is personally subject to its 

JU The C Supreme Court has no power to issue a writ 
of habeas corpus to the gaoler or officer of the native 
court as such officer, it having no power to discharge 
persons imprisoned under the authority of a native 

C °The Supreme Court is bound to notice the juris¬ 
diction of a native court without having it set forth 
upecially in the return to a writ of habeas corpus. 


This Case arose on the petition of Sir 
John Peter Grant, Knight, only surviving 
justice of the Supreme Court of Judica¬ 
ture at Bombay. It stated that by letters 
patent of the 8th of December, in the 
fourth year of the present reign, his Ma¬ 
jesty was pleased to grant, direct, ordain 
and appoint, that there should be within 
the settlement of Bombay a Court of 
Record, which should be called the Su¬ 
preme Court of Judicature at Bombay , 
and did thereby create, direct and consti¬ 
tute the said Supreme Court of Judica¬ 
ture at Bombay to be a Court of Record, 
and that the same should consist of, and 
be holden by and before, one principal 


• 1, Knapp’s Reports, p. 1. 


Judge, who should be and be called the 

Chief Justice of the Supreme Court of 
Judicature at Bombay, and two other 
judges, who should be and be called the 
puisue Justices of the Supreme Court of 
Judicature at Bombay. 

And that the said Chief Justice and 
the said puisne justices should severally 
and respectively be, and they were all 
and every of them thereby appointed to 
be, justices, and conservators of tho 
peace, and coroners, within and through¬ 
out the settlement of Bombay, and the 
town and island of Bombay, and the 
limits thereof, and the factories subordi¬ 
nate thereto, and all the territories which 
then were, or thereafter might be, subject 
to or dependent upon the Government of 
Bombay aforesaid, and to have such juris¬ 
diction and authority as his Majesty’s 
justices of his Majesty’s Court of King s 
Bench had and might lawfully exercise 
within that part of Great Britain called 
England, as far as circumstances would 
admit. 

And that the said Supreme Court of 
Judicature at Bombay should have and 
use, as occasion might require, a seal 
bearing a device or impression of his 
Majesty’s royal arras j and that all writs, 
summonses, precepts, rules, orders, and 
other mandatory process to be used, issued 
or awarded by the said Supreme Court 


f 
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of Judicature at Bombay, should run and 
be in the name and style of his Majesty, 
and be sealed with the seal of the said 
Supreme Court. 

And that the King by the said letters 
patent constituted and Appointed Sir 
Edward West, knight, then recorder of 
Bombay, to be the first chief justice, and 
Sir Ralph Rice, knight, then recorder of 
Prince of Wales’s Island, and Sir Charles 
Harcourt Chambers, knight, to be the 
first puisne justices of the said Supreme 
Court of Judicature at Bombay. 

And the King did further direct, ordain 
and appoint a certain jurisdiction to ap¬ 
pertain to the said Supreme Court of 
Judicature, for the hearing and determin¬ 
ing of suits and actions arising in the 
territories subject to or depending upon 
the said government, subject to certain 
provisos, exemptions, and declarations in 
the said letters patent mentioned, and 
did appoint a certain form of proceeding 
for the commencing, prosecuting, hearing 
and determining such civil suits and 
actions, and for the awarding and issuing 
of execution on the judgments pronounc¬ 
ed therein. 

And that the King was also pleased to 
grant, ordain, and appoint, that the said 
Supreme Court should be a court of 
equity, and have equitable jurisdiction 
over the persons in the said letters-patent 
described, and should be a court of oyer 
and terminer, and gaol delivery in and 
for the town and island of Bombay, and 
the limits thereof, and the factories subor¬ 
dinate thereto, and also a court of eccle¬ 
siastical jurisdiction within and through¬ 
out the town and island of Bombay and 
the limits thereof; and further, that the 
said Supreme Court should be a Court 
of Admiralty in and for the said town 
and island of Bombay and the limits 
thereof, and the factories subordinate 
thereto, and all the territories which 
then were or thereafter might be, subject 
to or dependent upon the said govern¬ 
ment. 

And that the said Sir R. Rice, knight, 
resigned the office of senior puisne justice 
of the said Supreme Court of Judicature 
at Bombay, in November 1827, when the 


said Sir C. H. Chambers became senior 
puisne justice thereof; and the said Sir 
R. Rice having resigned his office, the 
petitioner was by letters patent of the 
30th of August 1827, appointed one of 
the puisue justices of the said Supreme 
Court in his room : and that he took his 
seat as such at Bombay, on the 9th day 
of February 1828. 

And that the said chief justice Sir 
Edward West departed this life on the 
18th of August 1828; and that on the 
3d day of October in that year a letter 
was addressed : 

“ To Sir C. H. Chambers, and the pe¬ 
titioner, as puisne justices of the Su¬ 
preme Court of Judicature, dated Bombay 
Castle, 3d October 1828, and signed, by 
John Malcolm, the Governor ; T. Bradford, 
Lieutenant-general, Commander of the 
Forces; J. J. Sparrow, and John Romer, 
the Second and Third Members of the 
Council,” 

Which letter was of the following 
tenour: 

“ Honourable Sirs : 

“We are quite aware that we trans¬ 
gress upon ordinary forms in addressiug 
this letter to you ; but the circumstances 
under which we are placed will, we trust, 
justify this departure from usage, and 
our knowledge of your private and public 
characters lead us to hope, that what we 
state will be received in that spirit, in 
which it is written ; and that, notwith¬ 
standing your strict obligations to fulfil 
every part of your high and sacred duty 
as British Judges, you will, on this extra¬ 
ordinary occasion, deem yourselves at 
liberty to consider as much the objects, 
as the rules of the court over which yon 
preside ; and viewing the intention of the 
Legislature in its institution, as directed 
to °the aid and support of the Govern¬ 
ment intrusted with the administration 
of this Presidency, you will, for a short 
period, be induced by our representations 
to abstain from any acts (however legal 
you may deem them) which, under the 
measures, we have left ourselves com¬ 
pelled to take, and which we deem essen¬ 
tial to the interests committed to our 
J charge, must have the effect of producing 
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open collision between our authority and 
yours, aud by doing so, not only diminish 
that respect in the native population of 
this country which it is so essential to 
both to maintain, but seriously to weaken, 
by a supposed division in our internal 
rule, those impressions on the miuds of 
our native subjects, the existence of which 
is indispensable to the peace, prosperity, 
and permanence of the Indian empire. 
This conclusion refers to a variety of 
circumstances which we are equally for¬ 
bid from explaining as you are from 
attending to such explanation ; but we 
deem it necessary to state our conviction 
of the truth of what we have asserted, 
expecting that it may have some weight 
with you as connected with the preserva¬ 
tion of that streugth in the Government, 
which in all our territories, and particu¬ 
larly those we have so recently acquired, 
is the chief, if not the only power we 
possess for maintaining that general peace, 
on the continuance of which the means of 
good rule, and of administering law under 
any form, must always depend. 

“2. In consequence of recent proceed¬ 
ings in the Supreme Court, in the cases 
of Moro Ragouath and Bappoo Gunness, 
we have felt compelled, for reasons which 
we have fully stated to our superiors, to 
direct that no further legal proceedings 
be admitted in the case of Moro Rago- 
nath; and that no returns be made to 
any writs of habeas corpus of a similar 
nature to those recently issued and direct¬ 
ed to any officers of the provincial courts, 
or to any of our native subjects not re¬ 
siding in the island of Bombay. 

“ 3. We are quite sensible of the deep 
responsibility we mcur by these measures, 
but must look for our justification in the 
necessity of our situation. The grounds 
upon which we act have exclusive refer¬ 
ence to considerations of civil government 
and of state policy ; but as our resolution 
cannot be altered until we receive the 
commands of those high authorities to 
which we are subject, we inform you of 
them ; aud we do most anxiously hope, 
that the considerations we have before 
stated may lead you to limit yourselves 
to those protests and appeals against our 
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conduct in the cases specified, that you 

may deem it your duty to make, as any 
other conduct must, for reasons already 
stated, prove deeply injurious to the 
public interests, and can, under the reso¬ 
lution taken and avowed by Government, 
produce no result favourable either to 
the immediate or future establishment 
of the extended jurisdiction you have 
claimed. A very short period will elapse 
before an answer is received to the full 
and urgent reference we have made upon 
this subject; and we must again express 
our hope, that even the obligations under 
which we are sensible you act, are not so 
imperative as to impel you to proceedings 
which the Government has thus explicitly 
stated its resolution to oppose. 

“ We have the honour to be, <fec. &c.” 

The petition then stated, that on 
Monday the 6th October instant, the 
Supreme Court being assembled for the 
despatch of its judicial business, Sir 
C. H. Chambers caused this letter to be 
iead to the court by the clerk of the 
Crown ; after which the petitioner con¬ 
curring with Sir C. H. Chambers in 
opiuiou regarding both the form and the 
substance of the communication, the 
court directed that the clerk of the 
Crown should inform the chief secretary 
to the Government of the Presidency, by 
letter, that the said letter had been re¬ 
ceived, and that the Judges could take 
no notice thereof. 

That it was the inteution of the said 
Sir C. H. Chambers and the petitioner 
to have laid before his Majesty, in an 
humble petition, the circumstances which 
were thereiu above set forth, aud most 
dutifully aud submissively to have be¬ 
sought his Majesty’s royal protection 
against what they agreed in considering 
a most unconstitutional and criminal 
attempt, on the part of those armed with 
the whole power, civil aud military, of 
the Presidency, to approach the Supremo 
Court of Judicature within the same, not 
by their humble petition, or by motion, 
by themselves or their counsel, in open 
court, the only ways in which the law, 
for the wisest purposes, permitted his 
Majesty’s Judges to be addressed, but by 
2 







means of such covert and private com¬ 
munication, as was strictly forbidden by 
the forms reared by the wisdom of ages, 
for the intrenching their persons against 
the danger and even the pollution of 
undue solicitation or menace, and this for 
the declared purpose of inducing the 
Judges, notwithstanding their most sacred 
obligations to God, to the King, and to 
themselves, to refuse to administer jus¬ 
tice according to what they should deem 
to be law, in compliance with such notions 
as those who had thus approached them 
might from time to time entertain of what 
they should call state policy. 

That while a petition to the above 
effect was preparing to be transmitted to 
England, Sir Charles Harcourt Chambers, 
then acting as Chief Justice of the said 
Supreme Court, suddenly died on the 
13th of October 1828. 

The petition then proceeded at con¬ 
siderable length to explain the motives 
that influenced the petitioner and his 
colleague during these proceedings to 
impugn the conduct of the Governor and 
Council, and to show the benefit of the 
Supreme Court having the power to issue 
the writ of habeas corpits in the manner 
they claimed. It ultimately prayed, 
That it might therefore please his Ma¬ 
jesty to take the premises into his Royal 
and most gracious consideration, and to 
give such commands concerning the same 
as to his Majesty’s Royal wisdom should 
seem meet, for the due vindication and 
protection of the dignity and lawful 
authority of'♦his Majesty’s Supreme Court 
of Judicature at Bombay. 

The case of Moro Ragonath which is 
alluded to in the petition may be thus 
briefly stated : On the 25th of August 
1828, a writ of habeas corpus ad subjicien¬ 
dum ,, directed to Pandoorung Ramchunder 
for the production of the body of Moro 
Ragonath, his ward, was moved for before 
Mr. Justice Grant, the petitioner, at his 
chambers, on the affidavit of Dinker 
Gopail Dew, which stated that Moro 
Ragonath had been confined for nearly a 
year, and was still kept in confinement 
by Pandoorung Ramchunder against his 


will, and under circumstances attended 
with great hardship and cruelty. This 
motion was opposed by the Advocate 
General, on the ground that Pandoorung 
Ramchunder and Moro Ragonath were 
natives, residing at Poonah, and not 
amenable to the jurisdiction of the Su¬ 
preme Court. The granting of the writ 
was postponed for various reasons until 
the 30th of August, during which time 
additional affidavits were put in, and in 
these it was stated that Moro Ragonath 
having made his escape from Pandoorung 
Ramchunder on the 12th of July, was 
retaken and sent back again to his cus¬ 
tody by persons acting under the order 
and by the directions of John Andrew 
Dunlop, esq., a British-born subject, and 
a provincial magistrate at Poonah. After 
considerable discussion, the writ was or¬ 
dered to issue, and was made returnable 
to the Court on the 15th of September 
then next. It was translated by order 
of the Court into the Mahratta language, 
and duly served on Pandoorung Ram¬ 
chunder. A return was made and filed 
to this writ in these terms :— 

“ I, Pandoorung Ramchunder Dum- 
durr6, am the relation and friend of the 
Peishwah. I never in my life have been 
the servant of the English Government, 
or of the English. At the time the 
Company’s Government took this country, 
they gave me word I should live without 
fear or molestation. Depending upon 
that, I remained in Poonah ; and as for 
my grandson, Moro Ragonath, I am his 
grandfather ; he was placed under my 
care, that I might take care of him ac¬ 
cording to the usual custom. He, the 
said boy, is fourteen years old ; for that 
reason, according to the Shaster of the 
Hindoos, he is without knowledge : he is 
bound to behave agreeably to the orders 
of the person under whose charge he 
lives ; and further, it is necessary to take 
care of the property and wealth of the 
boy : more than this, there is nothing, 
and there is nothing more done (by me 
to him,) than by those to whose care a 
boy is delivered, or the usual orders of 
seniority in a Hindoo’s family. Should I 
by any chance do more or less, the same 
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being made known to the Adawlat at 
Poonah, it would be immediately stopped. 
After Moro Ragonath’s grandmother died, 
he was delivered into my charge, accord¬ 
ing to the rule, and I agreed to under¬ 
take that charge, in order that my grand¬ 
son’s wealth might not be ruined. With¬ 
out the leave of those by whose authority 
I took the charge upon my head, I cannot 
relinquish it. Dated 10th of September 
1828, 1st of Bhadrapud Sood Shalabar 
1750, the name of the year being Suro- 
dharee.” 

This return was objected to on two 
grounds ; lstly. That there was no re¬ 
turn, “ paratum habeo corpus 2ndly, 
That no reason was stated to excuse the 
disobedience, but that the writ ought not 
to have issued, which was a reason the 
Court ought not to receive; and an at¬ 
tachment against Pandoorung Ramchun- 
der was moved for. The Judges took 
time to deliberate on the question, and 
on the 29th of September they delivered 
their judgment, that a writ of alias habeas 
corpus should issue, returnable on the 
10th of October then next. 

The case of Bappoo Gunness came be¬ 
fore the Supreme Court on an application 
for a writ of habeas corpus ad subjiciendum , 
to the head gaoler of the gaol at Tannah, 
directing him to produce the body of 
Bappoo Gunness, then a prisoner in his 
custody. The writ was granted on the 
affidavit of one Babool Ranjee, stating 
that he had applied to the gaoler for a 
copy of the warrant under which Bappoo 
Gunness was confined, and that it had 
been refused to him. The writ issued on 
the 10th, and was made returnable on 
the 19th of September 1828. A return 
to it was made by the nazir of the court 
of Adawlut of the northern Concau, and 
the gaoler to whom the writ was directed 
in these terms :— u That before the com¬ 
ing in of the writ Bappoo Gunness was 
taken and detained in our custody by 
virtue of a certain order in writing of the 
Adawlut Court of the zillah of the north¬ 
ern Concan, in the Mahratta language, 
and in the following formwhich was 
set out, and stated in effect that Bappoo 
Gunness having been found guilty of em¬ 


bezzlement, was sentenced to two years* 
imprisonment, and a fine of 350 rupees, 
or in default of payment of that sum to 
a year’s additional imprisonment. The 
body of the prisoner not having been 
produced on the 19th, the Judges would 
not suffer the return to be read, and 
directed an attachment to issue against 
the gaoler. On the 26th the attachment 
was set aside on payment of the costs, at 
the instance of the Advocate General, 
and Bappoo Gunness having been brought 
into Court, the return was read, and held 
insufficient, because the authority of the 
Adawlut Court was not stated in it \ four 
days’ time was allowed to amend it, the 
prisoner being in the mean while commit¬ 
ted to the gaol at Bombay. The return 
was not amended within that time, the 
Advocate General stating to the court 
that the reason why it had not been 
amended, was because Government would 
not suffer the authority of the provincial 
courts to be questioned ; and Bappoo Gun¬ 
ness was discharged from custody. 

No judgment was delivered in this 
case, but the report of the Privy Council, 
which was affirmed by His Majesty, 
was, 

“ That the writs of habeas corpus were 
improperly issued in the two cases refer¬ 
red to in the said petition. 

“ That the Supreme Court has no power 
or authority to issue a writ of habeas 
corpus except when directed either to a 
person resident within those local limits 
wherein such court has a general jurisdic¬ 
tion, or to a person out of such local 
limits, who is personally subject to the 
civil and criminal jurisdiction of the 
Supreme Court. 

“ That the Supreme Court has no power 
or authority to issue a writ of habeas 
carpus to the gaoler or officer of a native 
court as such officer, the Supreme Court 
having no power to discharge persons 
imprisoned under the authority of a na¬ 
tive court. 

“ That the Supreme Court is bound to 
notice the jurisdiction of the Native 
Court, without having the same specially 








sot forth in the return to a writ of habeas 
corpus” 

N O T E. 

Before this decision had been pronounced, the 
.Supreme Court at Bombay had closed under the 
following circumstances. No return having been 
' made on the 10th of October 1828 to the writ of 
alias habeas corpus directed to Pandoorung Ram- 
chunder, a pluries habeas corpus was ordered to 
issue, returnable immediately, and marked in the 
penalty of 10,000 rupees. To tins writ also no 
return was made ; and on the 23rd of February 
1829, Mr. Justice Grant ordered an attachment 
to issue against Pandoorung, and that it should 
be directed to the Governor and Council, in order 
that they might execute it by such person or 
persons as they might depute for that purpose ; 
he also directed a letter to be sent at the same 
time to the Secretary of Government to explain 
the reasons of the Court acting in this manner, 
and enclosing copies of the affidavits and proceed¬ 
ings in the case. Upon the receipt of this letter 
and writ, the Secretary replied, that it was the 
intention of the Government to persist in the line 
of conduct expressed in the letter of the 3rd of 
October 1828, until they received orders from 
their superiors in England. After this reply, Mr. 
Justice Grant, on the 1st of April 1829, declared 
that the Court had ceased on all its sides, and 
that he would perform none of the functions of a 
Judge until the Court had received an assurance 
that its authority would be respected, and its 
process obeyed, aud rendered effectual by the Go¬ 
vernment of the Presidency. Asiatic Register , 
vol. 28, p. 351, et seq 

— 

23 d June 1829. 

ON APPEAL FROM CALCUTTA. 

\ 

Ramtonoo Mullick, Ramconnai Mullick 
aud others,* ... Appellants , 

And 

Ramgopaul Mullick and Ramrutton 
Mullick, t ... Respondents . 

Construction of a Hindoo Will. 

Where a testator directed a religious work to be 
performed at one place and a temple to be built at 
another, it did not follow that the work at the first 
place means the erection of a temple. 

Referred to the Master to inquire whether there 
was any religious building amongst the Hindoos 

less expensive than a temple. 

Where a testator directed a Ghaut to be built, 
referred back to the Master to inquire whether by 
the usages of the Hindoos it was necessary that it 
should also be consecrated. 

Where a testator made two of his sons his execu¬ 
tors and directed that, when they should perform 

* 1, Knapp’s Reports, p. 245. 
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a religious or other act they should give notice to 
their brothers, and they should all perform the 
act, otherwise whatever the executors might think 
proper they should do, and should any one raise 
objections to it, they should be inadmissible: held 
that it did not give the executors an unlimited 
discretion in expending the testator’s fortune in 
religious ceremonies. 

This was an appeal from an order of 
the Supreme Court of Judicature at Fort 
William, in Bengal, of the 2ud of May 
1821, disallowing exceptions taken to a 
report of the Master of the 9th of June 
1820, in a suit instituted by the appel¬ 
lants against the respondents, for an ac¬ 
count of the property of which Nemy- 
churn Mullick, the father of all the 
parties to this suit, died possessed. The 
report of the Master was made in pursu¬ 
ance of an order to him to inquire and 
report (among other things) what sum 
would be requisite for the performance 
and execution, in a suitable manner, of 
the several acts, works and ceremonies 
directed by the will and testamentary 
papers of Nemychuni Mullick to be per¬ 
formed aud executed. Nemychuru’s will 
and testamentary papers consisted of four 
written orders or directions, all of the 
same date, aud addressed by him to the 
respondents, who were his eldest and 
fourth sons, and whom he constituted his 
executors. The parts of them to which 
this order referred were the following: 

“ You will from my estate perform my 
obsequies and those of my wife, and con¬ 
stantly perform religious acts in a suita¬ 
ble manner. Whenever you perform auy 
religious, or other acts, you two brothers 
will inform the other six brothers ; and 
if they acquiesce in your opinions, you 
eight brothers will perform the act collec¬ 
tively ; otherwise, whatever you two bro¬ 
thers think proper, you will do $ and 
should any one raise objections, it is in¬ 
admissible.”—“ It is my desire to per¬ 
form some work at Sri Sri Brindabun and 
Sri Sri Juggernaut, and to make a ghaut* 
on the bank of the Ganges, and to cause 
the Srimat Baugbot, the Sri Mohabharat, 
the Valmickee Puran, and the Ohoyto- 
nyo Mungul, to be chauuted: should 
good or harm happen to me before the 

* A ghaut is a flight of steps, or a landing-place 
on the bank of a river. 
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completion of these, you will perform all 

these acts, aud defray the expense there¬ 
of from the residue of my estate, which 
remains in your charge. It is my wish 
to make a temple for the Sri Sri Moha 
Probhu Jee, at Ombica : should I die be¬ 
fore the completion of this, you will 
make the temple, and consecrate it, from 
the residue of my estate which remains 
under your charge.” 

The proceedings in this appeal were 
expnrte , no one appearing for the res¬ 
pondents. 

Spankie (Serjeant), and Jemmett , who 
appeared for the appellauts, were desiied 
however by the Court to state and argue 
the case, which they accordingly did. 

Lord Wynford :— 

The interest of sovereigns, as well as 
their duty, will ever incline them to se¬ 
cure, as far as it is in their power, the 
happiness of those who live under their 
government j and no person can be hap¬ 
py whose religious feelings are not les- 
pected. If this were a case between Eu¬ 
ropeans and Hindoos, we would not take 
a step without the assistance of some of 
the persons from India, who are acquaint 
ed with the usages of that country with 
regard to the ceremonies that ought to 
be observed, and the works that ought to 
be performed on the death of an opulent 
native ; for we should fear, lest by the 
judgment which we might advise his Ma¬ 
jesty to pronounce, the feelings of the 
people of Hiudostan might be wounded ; 
but this is a case where some members of 
a Hindoo family object to the allowance, 
that has been made to other members of 
the same family for the expenses of the 
obsequies of the father of all the litigant 
parties, and of the works which that father 
by his will directed to be done by those 
to whom he bequeathed his fortune. With 
respect to the obsequies, as the will gives 
no directions how they are to be perform¬ 
ed, we have only to consider upon the 
evidence which these parties have laid 
before us whether the sums allowed for 
their performance are more, than have 
usually been expended at the funerals of 
persons of the same rank and fortune as 
the deceased. If they are more, as some 


members of the family object to them, 
we ought not to sanction the expendi¬ 
ture. The sums which have been allow¬ 
ed for the obsequies and works exceed a 
sixth of the property of the deceased, 
although he left behind him eight sons 
and two daughters. This will not sur¬ 
prise persons who are acquainted with 
the history of countries where the Roman 
Catholic religion has been established ; 
in those countries a much larger propor¬ 
tion of men’s substance was frequently 
directed to what we should now call 
superstitious uses. By the laws, for in¬ 
stance, now existing in Spain, a person, 
whatever his family may he, may give to 
the church one-fifth of his fortune. I 
caunot, however, find upon the evidence, 
any case in which in India more, than 
three per cent, has been expended in 
obsequies and works, and the persons on 
account of whom in those cases such al¬ 
lowances have been made were men of 
superior caste, and larger fortune than 
the deceased. The sums too which have 
been here allowed exceed what had been 
expended by the deceased and his brother 
for the funeral of their mother. Indeed, 
although much evidence has been given 
as to what was usually expended on these 
occasions, and although that was the 
proper inquiry for the Master to make, 
he has satisfied himself with endeavouring 
to ascertain what had been actually ex¬ 
pended, and not what ought to have been 
expended. Such a mode of settling a 
claim of this sort would leave families en¬ 
tirely at the mercy of those who execute 
the will of their pareuts, as they might 
expend whatever sum they liked, how¬ 
ever ruinous such expenditure might he 
to those who had the property bequeath¬ 
ed to them. It is true, that in the will 
all the children are to be required by the 
executors to attend the ceremonies j and 
if they decline attending them, the exe¬ 
cutors are to perform those ceremonies 
by themselves, and no one is to be per¬ 
mitted to object to the manner in which 
they shall have been performed ; but we 
do not think this clause gives to the exe¬ 
cutors a power of incurring any expense 
they might think proper without control. 
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mid without acooiiut. The meaning of 
these words is this ; if you do not think 
proper to attend the obsequies of your 
father you shall not be heard afterwards 
to find fault with the manner in which 
the ceremonies were performed, or to 
raise trifling objections to the expense 
incurred $ but these words do not give the 
executors an unlimited authority to waste 
the property of the deceased, and to leave 
his children destitute. 

With respect to the works to be done, 
the Master has reported that a temple 
should he built aud consecrated at Sri Sri 
Briudabuu, and a ghaut built and conse¬ 
crated on the Ganges. Now, when the 
deceased intended that a temple should be 
built, he has said so in express words; so 
when he intended that a building should 
be consecrated, he has expressed that in¬ 
tention in his will, but he has not direct¬ 
ed that a temple was to be built at Sri 
Sri Briudabun, or that the ghaut was to 
be consecrated ; and the Master has not 
reported to us any evidence from which 
he could have ascertained these to have 
been his intention, 

We have therefore nothing to guide 
our judgment but the will of the deceased, 
and judging from that we cannot say we 
think the Master has decided rightly. 
If no direction had been given in the will 
to build a temple at any place, we might 
have thought with the Master, who ought 
to be better acquainted with the usages 
of the Hindoos than we can be, that a 
temple was the only building a dying 
Hindoo could have contemplated when 
he directed a work to be performed at 
Briudabun, as we must suppose he meant 
a building to be used for religious pur¬ 
poses, but as there are other buildings 
used for religious purposes, until this 
matter is more fully explained to us we 
are bound to suppose, since he has not 
directed a temple to be built at Brinda- 
bun, although he has directed one to be 
built at another place, that he meant 
some other building to be erected at 
Brindabun; otherwise his directions with 
respect to the one place would have been 
in the same terms as they are with res¬ 
pect to the other. If there is any usage 


arnoug the Hindoos, that a ghaut or 
landing-place should always be consecrat¬ 
ed, we should have had evidence of that 
usage. In the absence of such evidence 
the testator having directed other build¬ 
ings to be consecrated, and not having 
given any directions for the consecration 
of this ghaut, we think that the Master 
was not authorized by the will to allow 
the expenses attending the consecration 
of it. 

For these reasons we shall advise His 
Majesty to reverse the decree of the Court 
of Calcutta, and direct that Court to re¬ 
fer this case again to the Master, order¬ 
ing him to inquire what, according to the 
usages of the Hindoos, should be expend¬ 
ed in the obsequies of a person of the 
caste, and fortune of Nemychurn Mullick $ 
and whether there are any cheaper reli¬ 
gious buildings than temples ; and whe¬ 
ther all ghauts must be consecrated j and 
that the Master be directed to reduce the 
allowance on these accounts to what is 
usual and proper in such a case as the 
present. 


25th May 1825 , 3rd April 1827 , 5th 
March 1830. 

ON APPEAL FROM THE SUPREME 
COURT AT CALCUTTA. 

Lewis Owen Edwards,* ... Appellant, 
And 

Howard Ronald, George Dickson, and 
Thomas Learmouth, ... Respondents . 

A certificate of conformity obtained under a com¬ 
mission of Bankrupt in England, is a bar to an 
action for a debt contracted by the bankrupt at 
Calcutta previously to his bankruptcy, although the 
creditor had no notice of the commission, and was 
resident at Calcutta. 

The Respondents brought an action of 
assumpsit in the Supreme Court, for goods 
sold and delivered, and work and labour 
done, and on the common money counts 
on the 4th of December 1821. The 
Appellant pleaded, 1st, the general issue; 
2ndly, a general plea of bankruptcy by a 
creditor at Calcutta, and that the causes 
of action accrued before he became bank¬ 
rupt ; aud, 3rdly, a special plea of bank- 


* 1, Knapp’s Reports, p. 259. 
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ruptcy : “ That the said defendant here¬ 
tofore, and before and uutil the suing out 
of the commission of bankruptcy herein¬ 
after mentioned, was a merchant and 
trader, and did use and exercise the trade 
of a merchant, by way of bargaining, ex¬ 
changing, bartering and chevisance, and 
sought his trade and living by buying 
and selling, to wit, at London, to wit, at 
Calcutta aforesaid. And the said defen¬ 
dant so using, &c., afterwards, to wit, on 
the 18th day of May 1820, to wit, at Lon¬ 
don, cfec. became and was indebted as such 
merchant and dealer to divers and lawful 
creditors of him the said defendant, in di- 
yers large sums of money to a large 
amount, to wit, &c. : and the said defen¬ 
dant being so indebted as aforesaid, and 
being a subject of Great Britain, and so 
using, &o. afterwards, to wit, on the same 
day aud year last mentioned, at London, 
to wit, at, &c.,' the said several debts to 
the said several creditors being then and 
there due, and wholly unpaid and unsa¬ 
tisfied, he the said defendant then and 
there became and was a bankrupt within 
the true intent and meaning of the seve¬ 
ral statutes then and still in force in that 
part of the United Kingdom of Great 
Britain aud Ireland called England, con¬ 
cerning bankruptcy made and provided, 
some or one of them ; and thereupon af¬ 
terwards, to wit, on the 19lh of May in 
the year aforesaid, at Westminster, to 
wit, <fcc., a certain commission of bank¬ 
ruptcy, under the Great Seal of the United 
Kingdom of Great Britain and Ireland, 
bearing date at Westminster the same 
day and year last aforesaid, grounded 
upon the said several statutes, some or 
one of them, was on the petition of Ed¬ 
ward Edwards, a just and lawful creditor 
of the said defendant, to the amount re¬ 
quired bylaw, and concerning to the pro¬ 
visions of the said several statutes, or 
some of them, duly awarded and issued 
against him the said Lewis Owen Ed¬ 
wards, directed to certain commissioners, 
<fcc., thereby giving full power and autho¬ 
rity to the said commissioners, four or 
three of them, to execute the said com¬ 
mission, as in and by the said commis¬ 
sion, relation being thereunto had, &c. 


By virtue of which said commission, and 
by force of the said several statutes con¬ 
cerning bankrupts, the major part of tho 
said commissioners named in the said 
commission, afterwards, to wit, on tho 
19th of May 1820 aforesaid, at London, 
to wit, <fcc., did in due form of law find, 
adjudge, and declare the said defendant 
to be, and that the said defendant had 
become and was bankrupt within the 
true intent aud meaning of the several 
statutes made and then in force concern¬ 
ing bankrupts. And further, that after¬ 
wards, to wit, on Saturday the 19th of 
May 1820 aforesaid, at Westminster, to 
wit, &c., due notice was given and pub¬ 
lished in the London Gazette, that such 
commission of bankruptcy had been and 
was awarded and issued forth against him 
the said defendant; and that he the said 
defendant had been declared bankrupt 
thereon, and refused to surrender himself. 
And further, that three several meetings 
were duly appointed for his surrendering 
himself, and makiug a full disclosure and 
discovery of his estate and effects, and 
finishing his examination under the said 
commission, according to the form of the 
statute, &c., and that he duly surrendered 
himself to the major part of the said com¬ 
missioners in and by the said commission 
named and authorized; and submitted 
himself to be from time to time examin¬ 
ed touching the disclosure and discovery 
of his estate and effects i and at the last 
of these three meetings at London, to 
wit, &c.,the said defendant finished his 
examination upon oath before the said 
commissioners, and upon such his exami¬ 
nation, then and there made a full dis¬ 
closure and discovery of his estate and 
effects. And further, that ho hath always, 
from the time of issuing forth the said 
commission hitherto, to wit, at London, 
to wit, <fcc., in all things conformed him¬ 
self to the provisions of the said several 
Acts of Parliament made and then in 
force as aforesaid concerning bankrupts, 
particularly of a certain Act of Parlia¬ 
ment made in the fifth year of the reign 
of his late Majesty King George the Se¬ 
cond, intituled ‘ An Act to prevent the 
committing of Frauds by Bankrupts/ 
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And further, that he the said defendant, 
afterwards, to wit, on the 17th of June 
1820, to wit, at London, <fcc., duly ob¬ 
tained his certificate of conformity under 
the said commission to the said statutes 
made, and then in force as aforesaid con¬ 
cerning bankrupts j and which said certi¬ 
ficate was afterwards, and before the com¬ 
mencement of this suit, to wit, on the 
13th of July 1820 aforesaid, to wit, at 
Westminster, to wit, at Calcutta afore¬ 
said, duly allowed and confirmed by the 
Right Honourable John Lord Eldon, 
Ba°on Eldon of Eldon in the county of 
Durham, then and there being Lord 
High Chancellor of Great Britain, ac 
cording to the form of the statute in that 
'case made and provided. And further, 
that the said several causes of action in 
the said plaint mentioned accrued, and 
each and every of them did accrue, to 
the said plaintiffs before the said defen¬ 
dant so became a bankrupt as aforesaid, 
to wit, at Loudon, &c.” 

The Respondents joined issue upon the 
first plea, and to the second replied, 
“ That the said defendant, after he be¬ 
came bankrupt, and before the filing of 
said plaint, ratified and confirmed the 
said several promises and undertakings in 
the said plaiut mentioned upon which 
replication the Appellant afterwards took 
issue, and to the last plea the Respon¬ 
dents replied as follows ; viz. 

“ That the said several promises and 
undertakings in the said plaint mention¬ 
ed and each and every of them, were and 
was made ; and that the said several causes 
of action in the said plaint mentioned, 
and each and every of them, arose and 
accrued to the said plaintiffs at Calcutta, 
.-at Fort William, in Bengal in the East 
Indies, and not elsewhere; and that nei¬ 
ther at or from the time of his the said 
defendant’s becoming a bankrupt, as in 
the third plea mentioned, until or at the 
time of his obtaining his certificate under 
the commission in the said third plea 
mentioned, and of the same being con¬ 
firmed and allowed by the Lord High 
Chaucellor of Great Britain, as the said 
third plea also mentioned, they the said 
plaintiffs had any notice of the said 


bankruptcy of the said defendant, or of 
the issuing forth of the said commission, 
or of the proceedings, or any of them had 
under the same as in the third plea men- x 

tioned ; and that they the said plaintiffs 
during all the times aforesaid were resi¬ 
dent in the province of Bengal in the 
East Indies aforesaid, &c." 

To this replication the defendant de¬ 
murred generally, and the plaintiffs joined 
in demurrer. 

The issues in fact came on to be tried 
on the 1st of February 1822, Sir Francis 
Macnaghten being the only judge pre¬ 
sent j when a verdict was found for the 
respondents on the general issue* da¬ 
mages 6,992, Sicca rupees, 7 annas* 3 
pice, and costs : and a verdict was found 
for the appellant on the second issue. On 
the 2nd of February 1822, the demurrer 
was called on for argument, but the 
counsel for the appellant declining to 
argue it, in consequence of a former deci¬ 
sion of the Supreme Court upou the same 
point, it was therefore over-ruled, and 
judgment given for the respondents. 

From this deoision the present appeal 
was instituted. 

It came on to be heard on the 25th of 
May 1825, but was then ordered to stand 
over until an appeal from the Court of 
Session iu Scotland, in the oase of* the 
Bank of Scotland v. Cuthbert , which was 
then supposed to have been instituted to 
the House of Lords, and was in pari 
materid should have been determined. 

After some time, however, it was ascer¬ 
tained that no appeal had ever been in¬ 
stituted against the decision in that case, 
and the cause therefore was argued be¬ 
fore their Lordships on the 3d of April 
1827. The reporter has been unable to 
procure any note of this argument. The 
reasons annexed to the printed case for 
the appellant, which were signed by 
Horne (K. 0.), and Rose (K- C.), were 
“ Because the certificate in the pleadings 
mentioned and relied upon was duly ob¬ 
tained by the appellant, by virtue of the 
several statutes concerning bankrupts in 
England, and is by the law of England a 

* 1st Rose, 162 j and see Selkrig v. Davis, 2nd 

Rose, 292. 
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legal bar to all debts contracted prior to 
the appellant becoming bankrupt, and 
among others to the debts contracted in 
Calcutta aforesaid, a place governed by 
and subject to the laws of England ; aud 
the said certificate admitted by the plead¬ 
ings ought to have been allowed as such 
legal bar to the said action, in the said 
Supreme Court, which being a Court con¬ 
stituted by charter from the Crown, pur¬ 
suant to an Act of Parliament in that be¬ 
half, and administering justice according 
to the laws of England, ought to have 
given effect to the certificate granted by 
virtue of the said several statutes. 

That the said issue of fact joined on 
the replication to the said first plea of 
bankruptcy, being found for the appellant, 
the said plea is a bar to the said action, 
aud the appellant was entitled to judg¬ 
ment on the whole record. 

That the- appellant was entitled to 
judgment on the said demurrer, as the 
matters stated, and alleged iu the said 
replication to the said second plea of 
bankruptcy are not sufficient iu law to 
avoid the legal effect of the matters plead¬ 
ed iu the said second plea, and by the 
said replication admitted to be true." 

The reasons annexed to the printed 
case for the respondents, which were sign¬ 
ed by the Solicitor-General Tindat, were 
“ Because the law of England by which 
a bankrupt is discharged by his certifi¬ 
cate from debts contracted before his 
bankruptcy, depends upon a statute which 
has no provisions applying to the case of 
a debt contracted and sued for iu the 
East Indies : 

Because the Justices of the Supreme 
Court of Judicature at Fort William, in 
Bengal, have no jurisdiction by the 
charter granted under the \ 3th Geo. 3 c. 
63, to give the effect to the bankrupt^ 
certificate which is contended for by the 
plea." 

The case being one of great importance, 
their Lordships took time to deliberate 
upon it, and the final judgment of the 
Court was delivered by the Lord Chan¬ 
cellor in writing on the 4th of March 
1830, in these terms, “ I have read aud 
considered the papers iu the above case, 
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and am of opinion that the judgment of 
the Court in India ought to be reversed. 
1 think the certificate was in this case a 
sufficient bar." 


3rd and 19th June , Hth July , 1830. 
ON APPEAL FROM THE SUPREME 
COURT OF JUDICATURE AT 
BOMBAY. 

The Kon. Mountstuart El- 
phinstone and Henry 
Dundas Robertson,* 
versus 

IIeerachund Bedree- 
ohund, and Jelmel 
Anoopchund, Executors \ Respondents . 
of Ameerchund Berda- ( 

CHUND, ... ... ) 

The members of the provisional government of 
a recently conquered country seized the property 
of a native of the conquered country, who had been 
refused the benefit of the articles of capitulation of 
a fortress, of which he was governor, but who had 
been permitted to reside under military surveil-, 
lance in his own house in the city in which the sei¬ 
zure was made, and - which was at a distance from 
the scene of actual, hostilities- Held, that the sei¬ 
zure must be regarded in the light of a hostile sei¬ 
zure, and that a Municipal Court had no jurisdic¬ 
tion on the subjeet. 

8emble .—The circumstances, that at the time of 
the seizure the city where, it was made had been 
for some months previously in tho undisturbed pos¬ 
session of the provisional government; and that 
Courts of Justice under tho authority of that go¬ 
vernment were sitting in it for the administration 
of justice, do not alter the character of the transac¬ 
tion. 

This was an appeal from a judgment 
of the Supreme Court of Bombay, dated 
the 6th of February 1827, awarding to 
the respondent 1,745,290 rupees, 3 quar¬ 
ters, 32 reas, damages, and 16,303 rupees, 
3 quarters, costs. The action in which 
it was giveu had been brought in trover 
by Ameerchund Berdachuiicl against the 
appellants and the East India Company, 
for the recovery of damages for the sei¬ 
zure of treasure to a large amount from 
Narroba Outia, a nobleman of high rank 
uuder the Mahratta government, and 
formerly treasurer to the Peishwa, to 
whom Arneerchuud was executor. The 
circumstances under which the seizure 
took place appeared on the trial to be as 
follows : 

# 1, Knapp’s Reports, p. 316. 
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Oil the 16th of November 1817, after 
the battle of Kirkee, the Peishwa, Bajee 
Row, left his capital, Poonah, which was 
the next day taken possession of by the 
British forces. Oil the 15th of December 
1817, the Marquis of Hastings, the Go¬ 
vernor-General of India, appointed the 
appellant Elphinstone sole commissioner 
for the settlement of the territory con¬ 
quered from the Peishwa, with authority 
over all the civil and military officers 
employed in it, and also authorized him 
to nominate a secretary and such other 
officers, as might be necessary to assist 
him in the functions of his office. 

Mr. Elphinstone, on the 11th of Febru¬ 
ary 1818, issued a proclamation at Sat- 
tara, in which, after setting forth various 
acts of aggression by the Peishwa against 
the British Government, he proceeded to 
state, “ that by these acts of perfidy and 
violence Bajee Row has compelled the 
British Government to drive him from 
his musnud, and to conquer his domi¬ 
nions. For this purpose a force has gone 
in pursuit of Bajee Row, which will allow 
him no rest; another is employed in tak¬ 
ing his forts ; a third has arrived by the 
way of Ahmednughur, and a greater force 
than either is now entering by way of 
Candeish, under the personal command 
of his Excellency Sir Thomas Hislop ; a 
force under General Muuro is reducing 
the Carnatic ; and a force from Bombay 
is taking the forts in the Concan, and 
occupying that country, so that in a 
short time no trace of Bajee Row will re¬ 
main. The Raja of Sattara, who is now 
a prisoner in Bajee Row’s hands, will be 
released, and placed at the head of an 
independent sovereignty of such an extent 
as may maintain the Raja and his fami¬ 
ly in comfort and diguity. With this 
view the fort of Sattara has been taken, 
the Raja’s flag has been set up in it, and 
iiis former ministry have been called into 
employment. Whatever country is as¬ 
signed to the Raja will be administered by 
him, and he will be bound to establish a 
system of justice and order. The rest of 
the country will be held by the Honourable 
Company. The revenue will be collected 
for the Government, but all property real 


or personal will be secured. All Whuttan 
and Enam (hereditary property), Wur- 
shausun (annual stipends), aud all reli¬ 
gious and charitable establishments, will 
be protected, and all religious sects will 
be tolerated, and their customs maintain¬ 
ed, as far as it is just and reasonable. 
The farming system is abolished. Offi¬ 
cers shall be forthwith appointed to col¬ 
lect a regular and moderate revenue on 
the part of the British Government, to 
administer justice, and to encourage the 
cultivators of the soil : they will be au¬ 
thorized to allow of remissions in consi¬ 
deration of the circumstances of the times. 
All persons are prohibited from paying 
revenue to Bajee Row or his adherents, 
or assisting them in any shape. No re¬ 
duction will be made from the revenue 
in consequence of such payments. Wut- 
tundars, aud other holders of lands, are 
required to quit his standard, and repair 
to their villages within two months from 
this time. The, Zemindars will report 
the names of those who remain, and all 
who fail to appear in that time shall for¬ 
feit their lands, and be pursued without 
remission until they are entirely crushed. 
All persons, whether belonging to the 
army or otherwise, who may attempt to 
lay waste the country, or to pluuder the 
roads, will be put to death wherever they 
are found.” 

Mr. Elphinstone, by a letter, dated the 
6th of February 1818, appointed the 
other appellant, Captain Robertson, pro¬ 
visional collector and magistrate of the 
city of Poonah, and the adjacent country. 
He had been previously nominated by 
General Sir Lionel Smith to the command 
of the guards there, and he retained this 
command until September 1818, when 
he relinquished it to Major Fearon. Mr. 
Elphinstoue’s letter proceeded in these 
terms, “ The extent of your district will 
hereafter nearly correspoud with that of 
the Praunt of Poonah j but until the 
neighbouring districts shall have been 
settled I beg you not to confine your 
exertions to those limits, but endeavour 
to bring under your authority as much 
of the country as may be within your 
power. The first consideration therefore 
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is to deprive the enemy of his resources, 
and in this and all other points every 
thing must be made subservient to the 
conduct of the war. All arrangements 
that interfere with that object must be 
reserved for times of greater tranquillity.” 
The letter then proceeded to give in¬ 
structions as to taking possession of the 
enemy’s country ; for rewarding the po- 
tails and villages which might declare in 
our favour ; and for sending native agents 
and parties of sebundies* to places where 
their presence might be useful, and to 
authorize Captain Robertson to entertain 
a thousand sebuudies, or more if he 
should find them necessary. “ Some or¬ 
ganization,” it was observed, “ might be 
resorted to, by which this species of sol¬ 
diery might be improved ; but it was to 
be remembered, that it did not suit our 
policy to preserve a military spirit 
amongst them, but to allow them to 
sink into judges and collectors’ peons. 
When a village has once submitted, any 
practices in favour of the enemy must be 
punished, as acts of rebellion, by martial 
law. The commander-in-chief at Poonah 
will be directed to assemble a court-mar¬ 
tial, for the trial of such persons as you 
may think fit to bring before it, and to 
inflict capital punishmeut immediately on 
conviction. The same course must be 
adopted with regard to persons at Poonah 
who shall conspire against our govern¬ 
ment, and likewise with all banditti who 
may assemble in the neighbourhood of 
the capital. I particularly call your at¬ 
tention to the necessity of inflicting 
prompt and severe punishment on per¬ 
sons of this description. Prisoners taken 
from the body of Bajee Row’s troops, who 
may pass through your district in the 
course of military operation, must for the 
present be regarded as regular troops; 
but parties sent to plunder the country 
are in all cases to be considered as free¬ 
booters, and either refused quarter, or 
put to death after a summary inquiry, 

* Irregular native soldiers employed in the ser¬ 
vice of the revenue and police. See Glossary, 
by Wilkins, to Fiftli .Report of Committee of the 
House of Commons on the Affairs of the East India 
Company. 


when there is auy doubt of their guilt. 
All other crimes you will investigate ac¬ 
cording to the forms of justice usual m 
the country, modified as you may think 
expedient ; and in all cases you will en¬ 
deavour to enforce the existing laws and 
customs, unless where they are clearly 
repugnant to reason and natural equity. 
The same rules apply to civil trials, in 
which I particularly recommend the adop¬ 
tion of that system of arbitration already 
prevalent, subject to your confirmation. 
You will not fail to bear in mind the 
necessity of adhering to the customs of 
the country during the present provision¬ 
al government. This may even be ex¬ 
tended to the exemption of Bramins from 
capital punishment, except when guilty 
of treason, or of joining banditti in plun¬ 
dering the country. All established relir 
gious institutions are to be maiutaiued, 
and the expense to be allowed by Go¬ 
vernment. This is of course not to ex¬ 
tend to Bajee Row’s establishment for 
performing magical ceremonies (anush- 
tan), nor to his personal charities ; but 
such of the former as are of ancient in¬ 
stitution, like the annual auushtan for 
rain at Pashanee, and such of the latter 
as seem required by humanity, ought 
nevertheless to be kept up. You will 
exercise your own judgment on the sub¬ 
ject. To enable you to protect the coun¬ 
try from small parties of banditti and 
insurgents, a detail of twelve companies 
of sepoys, and two hundred auxiliary 
horse, will be placed at your disposal as 
soon as the state of the garrison of Poo¬ 
nah will admit of. In case you should 
require further aid, you will apply to the 
commanding officer, who will be request¬ 
ed to afford it to the utmost extent of 
his means ; but it must rest with him to 
judge of the practicability of the service 
required, and of the prudence of sparing 
the necessary detachment from his force. 
If any considerable portion of the enemy’s 
army should approach Poonah, all ar¬ 
rangement for the protection of the coun¬ 
try must rest with the commanding of¬ 
ficer, and you will no doubt think it ad¬ 
visable on such occasions to place your 
own parties at his disposal, retaining no 
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more than are absolutely necessary for 
the purposes of police; iu like manner 
you will have the exclusive command of 
the guards in the town, but when threat¬ 
ened by an enemy you will see the ne¬ 
cessity of placing them under the com¬ 
manding officer, and allowing him to make 
all arrangements he may think necessary 
for the defence of the place. You will of 
course apprehend all sepoys or followers 
who may be found disturbing the peace 
of the city, or marauding in the neigh¬ 
bouring villages ; but you will send them 
to the commanding officer for punishment, 
furnishing him with all information you 
may possess in proof of their guilt.” The 
letter then proceeded to give full in¬ 
structions as to the arrangements that 
were to be pursued in the collection of 
the revenue, the assurances that were to 
be given to the landed proprietors, of the 
protection of property, the line of con¬ 
duct to be pursued to the Bheels and 
Rammoosees*, and to direct that the po¬ 
lice of the country should be managed 
through the potailsf supported, when ne¬ 
cessary, by the sebundies and regular 
troops. It also contained a direction to 
make over Bajee Row’s property to the 
prize-agent; ‘‘but any part of it which 
the religious or other prejudices of the 
people required to be respected, is to be 
retained on account of the Public, the 
value being fixed in communication with 
the prize-agent. Gokla’s and Trimbuck- 
jee’s property is also to be considered as 
prize. I have the honour to enclose a 
copy and translation of a proclamation I 
have issued to the inhabitants of the 
Peislnva’s former dominions ; I beg you 
to pay scrupulous attention to all the 
promises contained in it. I need not 
point out to you the great attention that 
must be paid to the peculiar prejudices 
of the inhabitants of Poonah. Beef is on 
no account to be killed iu the town, or 
any where but in our own camps for the 
use of the European troops. No Euro- 


* Native tribes liviug in the mountains, not un¬ 
der subjection to the Mahratta government, and 
generally carrying on a system of plundering war¬ 
fare with the inhabitants of the plains, 
t Chiefs of villages- 


peau soldiers are to be allowed to enter 
the city on any account; and the former 
prohibition against officers and gentlemen 
visiting it without permission, unless on 
duty, is to be strictly kept up. No Eu¬ 
ropean of any description is to be per¬ 
mitted to reside within the city.” 

Under this letter of instructions Cap¬ 
tain Robertson continued in possession 
of the government of Poonah and the 
adjacent country until the time of the 
seizure of the treasure, on account of 
which the action was brought. After the 
defeat at Kirkee, the Peishwa kept his 
army moving about in different parts of 
his territory until the latter end of the 
month of May 1818, when he was finally 
driven out of it, and on the 3rd of the 
following June he surrendered himself 
and his army in Candeish to Sir J. Mal¬ 
colm. 

Narroba left Poonah at the same time 
as the Peishwa; he did not however con¬ 
tinue with that prince, but immediately 
went to the fortress of Ryeghur, of which 
he was governor, and he remained there 
in that character until the 9th of May 
1818, when the fortress surrendered, after 
a fortnight’s siege, to Colonel Prother. 
By the articles of capitulation the inha¬ 
bitants of the fortress were allowed to go 
to whatever place they might choose, and 
take away their own property ; but not 
any other property. Narroba was how¬ 
ever suspected by Colonel Prother of 
having fraudulently sent away largo 
quantities of treasure, the property of 
the Peishwa, and the Colonel under that 
impression caused his baggage to be 
searched on going out of the fort. Four 
boxes, filled with gold coin and jewels, 
together with thirty-eight empty money¬ 
bags, were found in it, and were seized by 
the Colonel as public property, which Nar¬ 
roba had no right to carry away. The Colonel 
made a report to the Government of his con¬ 
duct, and suspicions of Narroba, and incon¬ 
sequence of this report, orders were sent 
both to him and Captain Robertson to seize 
Narroba s person. Narroba went from 
Ryeghur to Poonah, and resided there 
j until the time of the seizure in question 
I iu bis own house, which had belonged to 
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him previously to the commencemeut of 

hostilities. Considerable discussion took 
place however in the course of the argu¬ 
ment before the Privy Council, as to the 
manner in which he went there, and the 
character in which he was considered by 
Government during his residence. Ac¬ 
cording to the statement of his executor, 
Amerchund, (in a memorial which he 
presented to the Governor of Bombay 
before this action was brought, and which 
was read in evidence at the trial in the 
Court below), Colonel Prother seized his 
person, and after confining him for three 
or four days, sent him under a guard to 
Mr. Elphinstone at Poonah, who released 
him, and allowed him to go to his own 
house, over which, however, a guard was 
placed, and he remained thus in a state 
of confinement and arrest until the time 
in question. The correctness of this 
statement was however questioned by the 
counsel for the respondents on the autho- 
ri t,y of a passage in a letter from Colonel 
Prother to Mr. Elphinstone, dated at the 
camp near Paulia, 17th of June 1818, 
which had been tendered in evidence at 
the trial on the part of the appellants, 
and had been rejected by the Court be¬ 
low : it had however been printed in the 
papers laid before the Council. The 
passage in question was, “ As Mr. Secre¬ 
tary Warder has authorized me to secure 
the person of Narroba Outia, if found in 
the Company’s territories, I suppose he 
is not gone as he intended to Poonah ; 
if he has arrived, and resides there, of 
course it will be attended with no diffi¬ 
culty in securing bis person, if such a 
measure may by you be thought neces¬ 
sary.” 

The seizure of the treasure for which 
this action was brought took place on the 
17th of July 1818, when Captain Robert¬ 
son, having been informed that a quan¬ 
tity of public treasure which had been 
carried out of Ryeghur by different per¬ 
sons of the garrison in fraud of the capi¬ 
tulation, had been brought to Narroba 
at Poonah, and was secreted by him there, 
caused his house to be searched by his 
assistant in the revenue and judicial de¬ 
partment, Mr. Lurasden, and the com- 


mauder of the sebundies, Captain Hous¬ 
ton, accompanied by a party of troops 
acting under their orders. 1 hey found 
there fourteen bags of Venetians (Se¬ 
quins), and fourteen bags of gold Mohurs, 
which they seized, together with Narro- 
ba*s account-books. Narroba was at the 
same time, together with his chief clerk, 
Dhondoo Bullol, committed to prison. 
They were both of them during their 
imprisonment repeatedly interrogated by 
Captain Robertsou respecting this trea¬ 
sure, and Narroba was at length liberated 
on the 7th of November 1818, upon de¬ 
livering up five more bags of Venetians, 
which °Captain Robertson was induced to 
believe he had secreted of the public 
money in addition to the bags which had 
been seized. He also entered into secu¬ 
rity for his personal appearance, .when re¬ 
quired. 

Daring the time of these transactions 
no actual hostilities were carried on in the 
immediate neighbourhood of Poonah. The 
head quarters of Major-General Sir Lionel 
Smith, whose command extended over 
Poonah and the country adjacent, were, 
from the time cf the expulsion of the 
Peishwa from his dominions in May 1818 
to December in that year, at Seroor, 
which is distant about forty-two miles 
from Poonah, according to his evidence 
which was taken in the Court below. 
“ Daring that period he was constantly 
backwards and forwards between Poonah 
and Seroor, and was in the habit of re¬ 
ceiving reports as to the tranquil state of 
the country, or otherwise, as brigadier of 
division. Wherever he received informa¬ 
tion that the horsemen of the enemy had 
means of re assembling, he. despatched 
troops to preserve the tranquillity of the 
country, and see that they did not re¬ 
assemble. He considered that he antici¬ 
pated the tranquillity of the country by 
sending the detachments, and if he had 
not sent the detachments he considered 
they would have been up again. They 
were not subdued, but dispersed; he 
knew of 30,000 of the military class dis¬ 
persed about the country ; he was in con¬ 
stant correspondence with the commis¬ 
sioner, both on military and political sub- 
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jects, during 1818, and long afterwards. 

He corresponded with the commissioner 
on the disposal of our troops over the 
country. The commissioner consulted 
him in the first instance, and he gave him 
his opinion of the military arrangements. 
He considered it to be necessary that the 
, force should be very strong to keep the 
tranquillity of the country. The peace- 
garrison of Poonah was only two batta¬ 
lions of native infantry; but in 1818 it 
consisted of four battalions of native in¬ 
fantry, an European regiment, and a re¬ 
giment of cavalry; he should say 3,500 
effective men. He considered it a neces¬ 
sary precaution to let every body see we 
had an overwhelming force, on aceount of 
there being a disaffected population, and 
the fact of one government haviug been 
overturned and another set up, and the 
character of the people being turbulent, 
and that these causes for keeping up a 
great force at Poonah continued during 
the whole of 1818, and for a later period. 
He kept his force at Seroor in a state of 
complete readiness for the field without 
any reduction of men, and did take the 
field in October in that year, when he 
went down southwards towards the Krish- 
This evidence of the state of the 


country was corroborated by several other 
officers. During this period also no dis¬ 
turbance appeared to have taken place in 
the city of Poonah itself, and no attack 
was made upon it, although the guards 
there were stated to have been more 
upon the alert, and stronger than in 
peaceable times. A Court of Adawlut 
was also open there, and Captain Robert¬ 
son presided as judge in it, both on civil 
and criminal trials. He performed his 
judicial duties in the same way as they 
had been performed uuder the Peishwa’s 
government. Notwithstanding, however, 
the Peishwa’s surrender of himself and 
his army to Sir J. Malcolm on the 3rd 
of June 1818, some of his fortresses still 
held out against the English/ and hosti-^ 

* The principal of these were Malligaura, which 
surrendered on the 16th of June, Pritchitghur 
which surrendered on the 25th of June, and M 00 l! 
heir, which surrendered on the 3d of July 1818 


lities were not terminated in the province 
of Candeish until the surrender of Amul- 
nair in the December following. 

Narroba after his release applied to the 
governor of Bombay for the restoration 
both of the treasure which had been taken 
from him by Colonel Prother at Ryeghur, 
and from his house at Poonah by Captain 
Robertson’s orders, and also of the five 
bags of Venetians which he had subse¬ 
quently given up to Captain Robertson. 
The Government referred his claim to Mr. 
Chaplin, who succeeded Mr. Elphinstone 
in the office of commissioner of the Dec- 
can. Mr. Chaplin, after examining Nar¬ 
roba himself, and investigating his ac¬ 
counts, made a report to Government in 
the year 1821, the nature of which did 
not appear on the trial. The Government 
persisted however in refusing to restore 
the treasure. Narroba died in the follow¬ 
ing year, but the claim was renewed by 
Ids executor Amerchund Berdachund, who 
in the latter end of the year 1825 com- 
menced the action of trover against the 
appellants and the East India Company, 
from the judgment in which this appeal 
was instituted. 

The particulars of his claim were sent 
by his attorney to the attorney of the de¬ 
fendants, and were afterwards read at the 
trial; they consisted of four accounts, the 
first was of gold coin, jewels and shawls, 
the property of Narroba, seized by Colo¬ 
nel Prother at Ryeghur. The second, of 
gold Venetians and mohurs, the property 
of Narroba, seized by Captain Robertson 
at Poonah ; the third, of gold mohurs and 
silver rupees, the private property of 
Bajee Row* intrusted to Narroba, and 

* A distinction appears to have been drawn in 
the court at Bombay between the public and the 
private property of the Peishwa. The late deci* 
sion in the Privy Council iu the case of the Ad * 
r ocate-General of Bombay v. AmercJiund, has 
however declared that distinction to have been 
unfounded Jn that case the Advocate-Generai 
of Bombay filed an information against Amer- 
ChU u d ’u '^ h ° * Wa f a banker at p oonah, to recover, 

01 “ . beba j , of tbe Cr0WD > a l ar ge sum of money 
which had been deposited with him by the Peishwa 
proviouBly to the conquest of that city by the 
British troops. The court below gave a verdict 
and judgment against the Crown. The Advocate- 
General appealed from that judgment, and the case 
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seized at Ryeghur in violation of the 
terms of the capitulation ; and the fourth, 
of gold rnohurs, the private property of 
Bajee Row, intrusted to Narroba, and 
seized by Captain Robertson at Poonah. 
They amounted altogether, including in¬ 
terest, which had been calculated upon 
the property from the time of the seizures, 
to 3/1,56,00,07 rupees, 70 q’, but in the 
course of the proceedings the claim for 
the property seized at Ryeghur was given 
up. 

The defendants pleaded the general 
issue, and obtained a rule nisi , on the 
ground of His Majesty’s interest being 
concerned, and otherwise for want of ju¬ 
risdiction, which was on argument dis¬ 
charged with costs; and leave to appeal I 


was argued before the Privy Council on the 28th 
March 1829. The ground of defence taken by 
the Respondent's Counsel, Spankie, (Serjeant) 
aud Bruce, independently of 6ome technical ob¬ 
jections to the information and general arguments 
on the evidence, was, that part of the money was 
the private property (Khasgheet) of the Peishwa, 
aud not belonging to or used by him for public 
purposes, and that not having been seized by the 
Government during the war it could not be re¬ 
covered after the termination of it. In support 
of these propositions they cited Poffendorf, book 
8, c. 6, s. 22, 23, aud the Attorney-General v. 
Vfeeden and Shnoles, Parker, 267. The Solicitor* 
General and Serjeant Bossanquet for the Appel¬ 
lants. cited e contia contra Bynkershoeck, Quaes. 
Ju Pub. lib. l,cap. 4, “Ecquandores h"Stium mo¬ 
biles et praesertim naves hunt capientium,” and 
c 7, “ flostium actiones et credita quae apud nos 
inveniuntur an exorto bello recte publicentur.” 
The Privy Council reversed the judgment of the 
Court at Bombay. In the course of the argument 
Lord Tenterden asked, “ What is the distinction 
between the public and private property of an ab¬ 
solute sovereign? You m^an by public pro- 
pet ty, generally speaking, the property of the 
state, but in the property of an absolute sovereign, 
who may dispose of every thing at any time, and 
in any way he pleases, is there any distinction ?” 
aud in delivering the judgment of their Lordships 
lie also observed, “ another point made, which ap¬ 
plies itself only to a part of the information, is, 
that the property was not proved to have been 
the pubi c property of the Peishwa. Upon that 
point 1 have already intimated my opinion, and I 
have the concurrence of the other Lords of the 
Council with me in it, that when you are speaking 
of the property of an absolute sovereign there is 
no pretence for drawing a distinction, the whole 
of it belongs to him as sovereign, and he may dis¬ 
pose of it for his public or private purposes in 
whatever manner he may think pioper.” 


against the judgment on that occasion 
was refused to them as contrary to the 
practice of the Court.* 

* By the charter of the .Supreme Court at Bom¬ 
bay the right of appeal is given from any of its 
“ judgments or determinations.” The right of 
appeal is given in the same terms by the charter 
of the Supreme Court at Madras ; and the same 
terms had been used in the charter of the Recorder’s 
Court of that settlement. Till lately the Courts 
in India appear to have held these terms, “judg¬ 
ments or determinations,” to apply only to final 
judgments, and that consequently no appeal laid 
from interlocutory judgments. The correctness 
of this construction however appears to be du¬ 
bious since the dec sion of the Privy Council in 
the case of the Hast India Company v. Syed 
Alley Khan. 

In that cas 3 there were two decrees of the Su¬ 
preme Court of Madras, in a suit in equity, the 
first dated the 22d of May 1820, declaring the 
rights of the parties, and directing the accounts to 
be taken by the Master, the second dated the 
28th of July 1821, on further directions, confirm¬ 
ing the Master’s report. The East India Com¬ 
pany on the 26th of January 1822, presented a 
petitiou to the Supreme Court for leave to appeal 
ngaiust both these judgments; and that Court 
granted them leave to do so on the 28th of the 
bame month.* The case came before the Privy 
Council on the 2d of February 1825, on a petition 
of the respondents to dismiss the appellants 
(East India Company’s) petition of appeal to the 
King in Council, so far as it sought to affect or 
reverse the decree of the 22d of May 1820. Their 
Lordships granted the prayer of the petition. The 
grounds of their decision were thus stated by 
Lord Gifford :—“ The charter which gives the li¬ 
berty of appealing from a decree of the Supreme 
Court has provided that no appeal should be al¬ 
lowed by that Court, unless the petition for that 
purpose should be preferred within six months 
from the day of pronouncing the judgtneut or de¬ 
termination complained of. Now the first judg¬ 
ment complained of was pronounced in May 1820, 
and therefore considerably more than six months 
before the application was made to appeal ; and it 
has been fairly admitted in aigument; audit 
could not be denied that was a judgment that 
might have been brought before us, although it 
directed a further acount to be taken as conse- 
queutial to the decision of the Court as to the 
right of the parties. If the East India Company 
chose to prosecute the appeal from the decree 
upon further directions, there can be no objec¬ 
tion ; but the question is, whether the Court be¬ 
low had any right upon that decree, upon further 
directions, to give them a right to appeal against 
the first decree, which decided the rights of the 
parties. This Board cannot say they had a right 
to do so. The complainants m ght have petition¬ 
ed specially upon that point, but it must have 
been in the nature of a special application, stating 
special circumstances, aud showing a strong casq 
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They then moved the Court for leave to 
withdraw their plea of the general issue, 
and to plead it again with other pleas, 
showing that the property, the conversion 
of which was stated in this action, was 
taken and seized as lawful prize, and so 
by right of war and conquest. This mo¬ 
tion was also refused, with costs. The 
Court then proceeded to try the action 
between the parties, and the cause, from 
the great number of witnesses and exhi¬ 
bits produced on both sides, lasted 
twenty-two days. At the conclusion the 
Court dismissed the action as against the 
East India Company, and gave the judg¬ 
ment and verdict against the appellants, 
which was appealed against. In assess¬ 
ing the damages the Court declared they 
gave not only the value of the property 


to the Board for permitting them to have that in¬ 
dulgence, and also accounting for their negligence 
in not having appealed in due time. The applica¬ 
tion which they have already made is only asking 
for leave to appeal as a matter of course against 
the first decree ; and this Board are of opinion 
that such permission cannot be given to them, and 
therefore that the respondents’ petition must be 
granted, so as to restrict them to the appeal 
against the decree upon further directions.” 

The East India Company then presented ano¬ 
ther petition, specially for leave to appeal against 
the decree of the 22d of May 1820, stating the 
practice of the Court below as to the refusal of 
appeals against interlocutory decrees, and accom¬ 
panied by an affidavit of Sir Thomas Strange, the 
late Chief Justice of Madras, in which he confirm¬ 
ed the allegations of the petition, and stated, that 
during the time he held the office of Chief Jus¬ 
tice, if aDy application had been made for leave 
to appeal against the order of the 22d of May, it 
would have been refused as premature. The pe¬ 
tition was heard before their Lordships on the 4th 
of February 1826 ; and the counsel for the East 
India Company, Serjeauts Bossanquet and Span- 
kie, cited, in corroboration of their statement, the 
case Johnson v. The East India Company , 1st 
Strange’s notes, 18. The judgment of their 
Lordships was delivered by Lord Gifford, who 
after recapitulating the former proceedings, in 
this case, went on to say, “ they (the East India 
Company) have now presented a petition praying 
the indulgence of this Board, stating that an error 
bad existed at the Supreme Court at Madras, ever 
since the granting of the charter in the year 1800 
down to the present period ; and they have pro¬ 
cured the affidavit of the respectable judge who 
formerly filled the highest judicial situation in 
that court, who swears, * that during the whole 
time he so held and exercised the said office an 
o-tablished practice existed (founded on a prevail- 


at the time of the alleged conversion, but 
also compound interest at the rate of six 
per cent, on it to the time of final judg¬ 
ment. The property in respect of which 
they intended to give the damages and 
interest appeared from the terms of the 
judgments delivered by the Chief Justice, 
Sir E. West, and the puisne Judge, Mr. 
Justice Chambers, to have been Narro- 
ba’s private property, seized in his house, 
and the six bags of Venetians he after¬ 
wards gave up. Some difficulty, however, 
was found on ascertaining upon which of 
the items of the particulars of claim they 
were given, as the sum recovered upon 
the judgment much exceeded what it 
would have done, had the damages been 
assessed on that calculation. The prin¬ 
cipal question below was, whether the 


ing understanding of the intention and construc¬ 
tion of the said letters patent) of granting leave 
to appeal to His Majesty in Council from judg¬ 
ments or determinations of the said Court of Ju¬ 
dicature only on the ultimate conclusion of a suit, 
when the whole suit, and every thing regarding 
it, save only execution, had attained maturity, 
and when the party dissatisfied might have the 
benefit of such right of appeal, to the extent of 
every part of the proceeding on which error might 
be assignable.’ A case has also been stated be¬ 
fore us, determined so long ago as 1799, which 
was before the period of granting the present 
charter ; but the words of the charter then exist¬ 
ing were very similar t o the present charter ; and 
upon that occasion the court below determined 
that it was not competent to parties to appeal 
upon what was considered merely as an interlo¬ 
cutory judgment. Under these circumstances the 
question is, whether this error, which has prevail¬ 
ed up to the time when this appeal was presented, 
is such an error, as should induce the Board to 
grant the Company the indulgence now asked. It 
has been urged before us, that this case ought to 
be determined as if it was a case pending between 
two humble individuals. Not only ought it to be 
so determined, but this court will look with jea> 
lousy upon a oase, where such a powerful body as 
the East India Company is concerned. We think, 
however, that as in a case we decided this morn¬ 
ing, where an error exists in the officers of a 
court, and the court itself, it will be too much to 
shut out a party from their right of appeal ; and 
we, with great reluctance, grant the permission 
to appeal in the present iustance.” His Lordship 
then proceeded to state, that from the laches of 
the East India Company in not having previously 
presented their petition, it would be impossible to 
grant them this indulgence, except upon their 
paying the whole of the respondents’ costs on the 
proceedings before the Council. 
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treasure seized was the private property 
of Narroba, or whether it was public pro¬ 
perty which had been intrusted to his 
care by the Peishwa, and had been con¬ 
veyed by him to Kyeghur, and brought 
fraudulently from thence, in breach of the 
capitulation, to his house at Poonah. 
This question depended upon a train of 
very . complicated and, in many points, 
contradictory circumstantial evidence ; 
and other questions arose, as to whether 
particular parts of this evidence had or 
not been improperly admitted or rejected 
by the Court below, and whether in¬ 
terest ought to have been allowed in an 
action of this description.* All these 
questions were argued before the Privy 
Council; but their Lordships gave no de¬ 
cision upon them, and the arguments are 
not therefore reported. 

Lord Tenterden :— 

We think the proper character of the 
transaction was that of hostile seizure 
made, if not flagrante , yet nondum ces- 
snnte ’hello, regard being had both to the 
time, the place, and the person, and con¬ 
sequently that the Municipal Court had 
no jurisdiction to adjudge upon the sub¬ 
ject ; but that, if any thing was done 
amiss, recourse could only be had to the 
Government for redress. We shall there¬ 
fore recommend it to His Majesty to re¬ 
verse the judgment. 

20th and 21st May , 1831. 

ON APPEAL FROM BOMBAY. 
Luximon Row Sadasew + ... Appellant, 
versus 

Mullar Row Bajee, ... Respondent. 

In a suit for the division of the property of an 
undivided Hindoo family, the whole ot the proper¬ 
ty of each individual is presumed to belong to the 
common stock, i.nd it lies upon the party who 
wishes to except any of it from the division, to 
prove that it comes within one of the exceptions 
recognized by the Hindoo law. 

* The Counsel for the Appellants relied on the 
general rule, that interest cannot be recovered in 
trover. The counsel for the Respondents cited, in 
support of the decision of the Court below the 
cases of In re Badger, 2 Barn. & Aid. 691; Fisher 
v. Prince , 3 Burr. 1364; Mercery. Jones, 3 Camp. 
477; and Vencata Runga Pillay v. The East India 
Company , 1st Strange’s notes, 179. 

t 2, Knapp’s Reports, p. 60. 


Lord Chancellor : 

Their Lordships have taken this case 
into their full consideration, aud they are 
of opinion, that no ground has been ad¬ 
duced, either in the course of the argu¬ 
ment of yesterday or to-day, upon which 
they ought to reverse or interfere with 
the decision that has been come to in the 
Court below. They desire it, however, 
to be distinctly understood, on account 
of the importance of the question (which 
does not appear, however, to have been 
expressly raised), that they give no opi¬ 
nion whatsoever in the slightest degree 
interfering with the acknowledged prin¬ 
ciples of the Hindoo law, regarding the 
relationship which arises from adoption, 
and the consequences that follow from it. 
We think it right that this observation 
should be made, because there is a pas¬ 
sage in a letter from the Chief Commis¬ 
sioner, Mr. Chaplin, dated Poonah, April 
11th, 1821, which looks as if he, in an 
untechuical and somewhat papular view 
of the merits of the decision which he 
was then discussing, had taken into his 
consideration the circumstance of one of 
the parties standing in the relation mere¬ 
ly of an adopted son, and not of a lineal 
descendant of the deceased Bhow, for he 
says “It must also be considered, that 
he is merely an adopted son, and not the 
lineal descendant of the deceased Bhow, 
and that his own immediate ancestor 
contributed in no respect to the acquisi¬ 
tion of the property.” However, the re¬ 
lationship of adoption, the rights belong¬ 
ing to that relationship when established, 
and the law that gives those rights to the 
adopted son, independently of the fact of 
his own ancestors having had no share in 
the acquisition of the property, are by no 
means touched by the decision that Mr. 
Mountstuart Elphinstone has come to, 
which is now appealed from, and which 
alone is affirmed by their Lordships. 

The grounds upon which Mr. Elpliin- 
stoue appears to have come to this deci¬ 
sion, were, that the proof lies upon the 
party seeking to except any property from 
the principles of partition known to the 
Hindoo law ; and that the appellant, not 
having brought forward sufficient proof 
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that this property was within the excep¬ 
tions recognized by that law, the general 
rule of partition ought to prevail. It 
appears, from the cases that have been 
cited in the course of the argument, that 
the exceptions themselves form a suffi¬ 
cient ground for assuming that the proof 
of them lies upon the party who would 
seek to bring himself within them. They 
are very minute in their conditions, and 
in one instance that inference appears to 
be furnished by the -rules of the Court 
restoring property to the operation of the 
principle, after it had been brought with¬ 
in the exceptions \ for instance, learning 
is one of the undeniable exceptions » and, 
if that is proved, it hi ings the property 
within the exception ; but it is added, if 
it shall be shown, there w 7 as equal learn¬ 
ing possessed by the other parts of the 
family, that gives them a claim to it, 
notwithstanding the circumstance of its 
having been.brought within the exception. 
So that here one proof brings it within 
the exception, aud another, notwithstand¬ 
ing, throws it back again. Tins is one 
illustration among many others which 
might be given. I mentioned another in 
the course of the argument, as to the 
clothes of the party incapacitated, by 
nature or by accident, from procreating 
children, which appear by the Hindoo 
law to be excepted. All these details 
show that the proof must be upon the 
party seeking to bring it within the ex¬ 
cepted case. 

Now it appears here very doubtful, 
(and indeed although we may suspect it) 
there is no proof in the cause that shows 
how this property was acquired » but it 
is perfectly clear, as it appears to their 
Lordships, that there was some, although 
not a large family property, in which the 
Bhow shared, and which was never aban¬ 
doned by him, whilst he was enjoying his 
pi ore splendid fortunes in the Durbar, at 
Puonah ; and it appears, too, from the 
correspondence between him and Bnjee 
Row Maukeswar, in the 82d and 83d 
folios of the appendix, that he left his 
brother in some sort of charge of this 
property, and always appeared to take 
an interest in it, and to receive reports 


respecting the management of it, though 
his agent complains of not having receiv¬ 
ed any orders from him. His brother 
says, when he was getting ready to pro¬ 
ceed to the appointment which had been 
provided for him, “ You have quite sud¬ 
denly provided this for me, as for six 
years you have merely employed me in 
the charge of the fields, &c. at home : ,r 
and there arc other letters from Row 
Maukeswar, which show that the Bhow 
was still connected. with the property. 
It cannot therefore be said, that there 
was no property, though it was very 
small; nor can it be said, that he gave it 
up, for he maintained a more immediate 
connexion with it, than would be supposed 
natural to a man placed in a much high¬ 
er situation than the rest of his family, 
and separated from it by local circum¬ 
stances. 

Upon the whole, viewing this as a 
question of Hindoo law, (upon which it 
is impossible to speak with any great 
confidence), and the question appearing 
to their Lordships to have been decided 
upon proper grounds, throwing the proof 
upon the right party, and that proof not 
having been given, it is their opinion, 
that the decree appealed from must be 
affirmed. 

With respect to the costs, wo take for 
granted that the respondents, in a large 
property of this kind, will make no ap¬ 
plication for them ; aud it would not be 
au unfit thing Cl do not know what the 
Court below have done) to suggest, that 
it would be proper that the costs of the 
whole proceeding should be paid out of 
the estate. It is a very large property ; 
the question is whether it is 200,000/. 
or a larger sum. 

No objection was made by the counsel 
on either side to the suggestion of the 
Lord Chanoellor as to costs; and the 
order of His Majesty in Council was made 
in conformity to it, ‘‘That the decree of 
the Governor in Council at Bombay, of 
the 20th day of August 1822, be and the 
same is hereby affirmed ; and that the 
costs of this appeal, both of the appellant 
and respondent, be paid out of the pro¬ 
perty in question.” 






ON APPEALS FROM INDIA. 




9th and 10th July 1SS8■ 

CASE OF THE ARMY OF THE 
DECCAN* 

Memorials to the King in Council complaining 
of, and appealing against* a scheme for the distri¬ 
bution of part of the booty taken in the War in the 
Deccan, which had been approved of by the Lords 
Commissioners of the Treasury, having been re 
ferred to a Committee of Council, they, without 
hearing the Memorialists upon the merits of their 
cases, advised His Majesty to refer the consideration 
of them to the Lorils Commissioners of the Trea- 

Bm $emble, that the Privy Council will not exercise 
jurisdiction as a Court of Appeal from the decisions 
of the Lords Commissioners of the Treasury, as 
to grants by the'Crown of property accruing to it 
by virtue of its prerogative. 

In this case three memorials had been 
presented, one by Lieutenant-general Sir 
Thomas Hislop, late commander-in-chief 
of the Army of the Deccan ; another by 
Major-general Sir Lionel Smith, command¬ 
er of the fourth division of the Army of 
the Deccan ; and another by Captain Jopp, 
on behalf of the force under the command 
of Colonel Prother, which captured the 
Fort of Ryeghur- These were met by 
counter-memorials, by Colonel Doyle, on 
behalf of the Grand Army, and by Messrs. 
Fletcher, Alexander & Co, as assignees 
of the Marquis of Hastings, and also by 
cases which were put in by the Law 
Officers of the Crown. . 

All these memorials and cases related 
to different claims to booty captured in 
the Pindarree and Mahratta war, in 181/ 
and 1818, and depended on long state¬ 
ments involving a history of the opera¬ 
tions of all the forces engaged in the war, 
a long series of correspondence and nego¬ 
tiations which took place during the 16 
years that had elapsed since the termina¬ 
tion of it, and two hearings before the 
Board of Treasury, of which it is almost 
impossible to give any adequate analysis 
within the limits of a legal report.—The 
following are the principal facts which 
took place after the close of the war, and 
upon which the greater part of the argu¬ 
ments turned. 

Between the years 1819 and 1824, va¬ 
rious memorials were presented to the 


Lords of the Treasury by the East India 
Company, by the Marquis of Hastings, 
several general officers on behalf of the 
Grand Army, and Sir T. Hislop. The 
East India Company prayed for a graut 
of half the booty taken in the war; the 
Marquis of Hastings, as commauder-in- 
chief of all the forces in India, and the 
officers of the Grand Army, claimed to be 
entitled to share in it; and Sir T. Hislop, 
on behalf of himself aud the Army of the 
Deccan, prayed for an exclusive grant of 
all of it that bad been taken by them. 

The Lords of the Treasury directed 
cases to be printed, and heard counsel in 
support of these claims, on the 8th of 
January 1823 and six succeeding days, 
and they announced their determination 
upon them by the following minute, dated 
the 5th of February 1823. 

“ My Lords having heard counsel in 
support of the claims of the Marquis of 
Hastings and the Grand Army, and of 
those of Sir T. Hislop and the Army of 
the Deccan, and having maturely and de¬ 
liberately weighed and considered the 
documentary evidence laid before them 
on behalf of the several parties, and the 
arguments of the counsel, are of opinion, 
that the most just and equitable principle 
of distribution will be to adhere, as near¬ 
ly as the circumstances of the case will 
admit, to that of actual capture ; and that 
although they are aware that the princi¬ 
ple of constructive capture must, under 
certain circumstances, iu a degree be ad¬ 
mitted, the disposition should be to limit 
rather than to extend that principle. 

I. “ They are therefore of opinion, that 
the mode of distribution originally in¬ 
tended by the Marquis of Hastings would 
be most equitable and just, with respect 
to the booty taken at Poonali, Mahidpoor, 
and Nagpore ; and that the booty taken 
on each of those occasions respectively 
should belong t,o the divisions of the 
Deccan Army engaged in the respective 
operations iu which the same was cap¬ 
tured. Bat that, as the division of the 
Bengal army under Brigadier-general 
Hardy man appears to have been put in 
motiou for the purpose of co-operating 
directly in the reduction of Nagpore, and 


* 2, Knapp’s Reports, p. 103. 
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to have been actually engaged with a 
corps of the enemy antecedent to the sur¬ 
render of that place, this division appears 
to My Lords to be justly entitled to share 
in the booty captured at Nagpore ; and 
that such other booty arising from the 
operations against the Mahrattas, iu the 
years 1 817 and 1 818, as may now be sub¬ 
ject to His Majesty’s royal disposition, 
should be granted to such divisions of the 
Grand Army under the command of the 
Marquis of Hastings, and of the Deccan 
Army uuder the command of Sir T. Hislop, 
as may respectively have captured the 
same. 

II. “My Lords are also of opinion, 
that, conformably to the letter of the 
Marquis of Hastings to Sir T. Hislop, of 
the 12th of January 1818, Sir T. Hislop 
as commander-in-chief of the Deccan 
Army, and all the officers of the general 
staff of that army, are entitled to parti¬ 
cipate in the booty which may arise from 
any capture by any divisions of the army 
of the Deccan, until the said army of the 
Deccan was broken up, on the 31st March 
1818. 

III. “ My Lords have felt it to be in¬ 
consistent with their duty to recommend 
to His Majesty to give his sanction to any 
agreement for the common division of 
booty into which the several divisions of 
■either army may have entered, as it is 
their decided opinion, that, if the princi¬ 
ple of actual capture be not adopted in 
this case, as the rule of distribution, no 
other correct or equitable rule could have 
been adopted, than that of a general dis¬ 
tribution amongst all the forces of the 
presidencies engaged in the combined 
operations as the campaign. 

IV. “ My Lords do not consider that, 
under all the circumstauces of this case, 
it will be expedient to recommend to His 
Majesty to grant any part of this booty to 
the East India Company. 

V. “ And My Lords will submit to 
His Majesty their recommendation, that 
he will be graciously pleased to direct 
that his royal grant of the said booty 
may be made in conformity with these 
principles. And for the purpose of better 
carrying into effect His Majesty’s graci¬ 


ous intentions in this behalf, My Lords 
will recommend to His Majesty, that a 
graut be made of the said booty to Trus¬ 
tees, to be appointed by His Majesty, 
for the purpose of ascertaining and col¬ 
lecting the said booty, and for preparing 
a scheme for the distribution thereof, con¬ 
formably to the principles above stated, 
which My Lords will submit for His Ma¬ 
jesty’s final approbation aud sanction, 
under his royal sign-manual warrant. 

VI. “And that if any questions or 
differences should arise thereon, or be¬ 
tween the East India Company and the 
said Trustees, in regard to what may or 
may not be properly considered as booty, 
according to the legal acceptation of the 
term booty with reference to the princi¬ 
ples governing any capture of property 
from an enemy in Indian warfare, and 
the chartered rights of the East India Com¬ 
pany, and the true intent and meaning 
of His Majesty’s grant; or if the Governor- 
general, or Governor-general in Council 
may have ordered any captured property to 
be restored, or may have considered any 
such property as not the proper subject of 
prize or booty, and the said trustees shall 
claim the same as such, all questions or 
differences relating to any such property 
or booty, which may arise between the 
East India Company and the said trus¬ 
tees, should be submitted to this Board, 
either for His Majesty’s decision thereon, 
or for such directions as His Majesty 
may be pleased to give for referring the 
same for final adjudication, as the case 
may require.” 

In pursuance of this minute, a warrant 
was accordingly issued, under the sign- 
manual, on the 22nd of March 1821, by 
which His Majesty granted to the Duke 
of Wellington and Mr. Arbuthnot, “all 
and every the ordnauce, army, artillery, 
&c. and other things (being plunder or 
booty), of every description which had 
been captured and taken in the wars in 
1817 and 1818 ; and also all monies into 
which the said plunder or booty, or any 
part thereof, might have been converted, 
as well as all such as might then already 
have been secured or received into the 
hands of the East India Compauy, or any 
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of their officers or servants, or other per- 


theretofore used and observed in our ser¬ 


son or persons ; as also all such as the 
said Trustees might thereafter recover or 
receive from the said United Company, 
or any of their officers or servants, or any 
other person or persons whomsoever on 
account of such booty ; “ In Trust for 
the purpose of collecting, recovering and 
receiving all the said booty, or the pro¬ 
ceeds or value thereof, hereby granted 
from the United Company, their officers 
or servants, and all and every other per¬ 
son or persons whomsoever into or in 
whose hands, custody, power or possession 
the same, or any part thereof, may have 
come, or may now be and remain.” The 
warrant then proceeded to direct, in con¬ 
formity to the Treasury minute, that all 
differences or questions between the Trus¬ 
tees and the East India Company, in re¬ 
gard to the booty, should be submitted 
by the Trustees to the Lords Commis¬ 
sioners of the Treasury for the significa¬ 
tion of the King’s pleasure thereon, or 
for the final settlement thereof as law 
and justice might require, and to em¬ 
power the Trustees to sue for the booty, 
and to make allowances for costs ; and it 
then continued in these terms We do 
authorize and direct our said Trustees to 
prepare a scheme for the distribution of 
the booty, and of all and every part and 
parts thereof, conformably to the princi¬ 
ples recommended in the said minute of 
the Commissioners of our Treasury, and 
approved by us ; which scheme shall be 
submitted by them to the said Commis¬ 
sioners of our Treasury for the significa¬ 
tion of Our Royal pleasure thereon.” And 
it then proceeded to direct, that the 
Trustees should regulate their conduct 
in the formation of the scheme, and in 
regard to the performance of the duty of 
collecting, receiving and distributing the 
booty by the agents entrusted by them 
for that purpose, and to the notices and 
notifications thereof, and of accounting 
for the same, according to the provisions 
of the Act for regulating the payment of 
Army prize money, 54 Geo. 3, c. 86*, 
and according to the rules and customs 


vice in like cases. 

Communications were immediately 
opened between Sir Thomas Hislop and 
the Trustees. Some difference of opinion 
having however arisen between them as 
to what did or did not constitute booty, 
on the 4th of December 1823, Sir T. 
Hislop presented a memorial to the Lords 
of the Treasury, praying that they would 
afford to the Army of the Deccan, as oc¬ 
casion might require, a hearing on all 
such points as might arise between them 
and the Trustees, and the latter and the 
East India Company, as to what did or 
did not constitute booty. To this, the 
Secretary of the Treasury, on the 14th 
of February 1824, replied, that their 
Lordships were of opinion that they had 
no authority to interfere with the dis¬ 
cretion vested in the Trustees in collect¬ 
ing, recovering and receiving the booty. 
Sir T. Hislop then, on the 12th of March 
1824, presented a memorial to the King 
in Council, praying that he, and the ge¬ 
neral prize agent of the Army of the 
Deccan in England, might have commu¬ 
nication, so far as the Army of the Dec- 
can was concerned, with the Trustees, 
relative to their claims on the East India 
Company, and that His Majesty would 
direct, that the Army of the Deccan 
might, as occasion should require, be 
heard before His Majesty in Council, or 
such other tribunal as His Majesty should 
think fit, upon all such points as might 
arise between them and the Trustees, and 
the latter aud the East India Company, 
as to what should or should not be con¬ 
sidered legal booty. On the 25th of May 
1824, an order of Council was made upon 
this memorial, “ that it should be refer¬ 
red to the Lords of the Treasury to con¬ 
sider the same, aud do therein as to their 
Lordships might seem proper;” and a 
letter was written to Sir T. Hislop, by 
one of the clerks of the Council, to ac¬ 
quaint him with this order. The Lords 
of the Treasury, to whom the case was 
thus referred on the 14th of July 1824, 
informed Sir T. Hislop, by a letter from 
their Secretary, that neither his represen¬ 
tation to the Privy Council, nor their 


* Since repealed by 2 Will. IV. cap. 53. 
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own renewed and attentive consideration 
of the case, presented to them auy suf¬ 
ficient grounds to induce them to deviate 
from their view of the subject as com¬ 
municated to him in the letter of the 
14th of the preceding February. 

The Trustees proceeded in the mean 
while to collect the booty without much 
communication between them and Sir T. 
Hislop and the agents of the Army of 
the Deccan, their rule having been, as 
stated in one of their letters, to receive 
information but to give none, and when 
they offered information, Sir T. Hislop 
refused to avail himself of it, as the offer 
was accompanied with a condition, that 
it should not be submitted to any coun¬ 
sel or attorney for the Army of the Dec- 
can unless permission for that purpose 
bad been previously obtained from the 
Trustees. Difficulties, however, present¬ 
ed themselves to the minds of the Trus¬ 
tees, from the difference of the facts as 
they appeared to them from those which 
were assumed at the hearing in 1823, as 
to the distribution of the booty, and they 
addressed a letter on this subject to the 
Lords of the Treasury on the 22nd of 
June 1825, in consequence of which a 
minute was passed, on the 28th of the 
same month, reciting the letter, and di¬ 
recting that it should be laid before the 
law officers of the Crown, and that they 
and the Trustees should attend the Lords 
of the Treasury at an early meeting to 
be held oil the subject. The exact pro¬ 
ceedings that took place in consequence 
of this minute did not appear on the pa¬ 
pers before the Council. The Trustees, 
however, withdrew their original letter 
of the 22nd of June 1825, and substi¬ 
tuted another, which, in. fact, was a copy 
of the former oiie*, altered however, in 
many respects,' to the disadvantage of 
the Army of the Deccan ; as the 'effect of 
the former letter had been to state the 
opinion of the Trustees, that the booty 
should be divided amongst all the divi¬ 
sions of the Army of the Deccan, includ¬ 
ing the division under Colonel Prother; 
in the latter, or substituted letter, they 
stated, without making any express de¬ 
claration of their sentiments as to the 


distribution, that the booty had been cap¬ 
tured, not in consequence of the opera¬ 
tions of any particular division or body, 
but of those of the whole army, which 
latter expression was, iu all the subse¬ 
quent discussions, held to mean, both 
the Grand Army and Army of the Dec- 
can. 

On the 10th of September 1825, a 
memorandum was sent to the First Lord 
of the Treasury, by one of the Trustees, 
the Duke of Wellington, in which he re¬ 
viewed generally the operations of the 
troops of both the Grand Army and the 
Army of the Deccan during the campaign, 
and the conclusion he drew was, “ that 
there was previous concert and associa¬ 
tion between the two armies, and between 
several of the divisions of each of them 
actual military co-operation.” 

Sir T. Hislop, who was not aware of 
any letter having been addressed by the 
Trustees to the Treasury, made, on the 
17th of September 1825, an application 
to that Board by letter, requesting to be 
informed of the scheme of distribution 
which might have been recommended by 
the Trustees, before it was submitted 
for His Majesty’s approbation. To this 
application he received a reply from their 
Secretary, in consequence of minute pass¬ 
ed on the 28t.h of September 1825, in¬ 
forming him, that “ the Trustees had re¬ 
ported as their opinion, that with the ex¬ 
ception of certain sums, amounting to¬ 
gether to about 150,000/., the produce of 
sales of captures made in the daily ope¬ 
rations of the troops of the Army of the 
Deccan, no booty was captured at Nag- 
pore ; that none had been realized that 
was captured at Mahidpore ; and that the 
whole of the booty, with the above ex¬ 
ception, then at the disposal of the Grown, 
fell into the hands of the officers of the 
East India Company after the army of 
the Deccan was broken up : that these 
facts being different from those which 
appeared to have been assumed in the 
arguments addressed to their Lordships 
iu January 1823, they deemed it to be 
indispensably necessary, before they could 
proceed to submit to His Majesty a 
scheme of distribution for the purpose of 
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carrying their said minute into effect, to 
afford an opportunity for any further 
explanation or remark, with reference to 
these circumstances, that the parties 
might be desirous of offering." ♦ Incon¬ 
sequence of this communication, a meet¬ 
ing took place between the Lords of the 
Treasury and the counsel for Sir T. His- 
lop and the Army of the Deccan, and for 
the Marquis of Hastings and the Grand 
Army, on the 6th of December 1825, in 
order to settle the points to be discussed. 
The counsel were then informed, that the 
Lords adhered completely to their pre¬ 
vious minute ; but that they had under¬ 
stood, from the Trustee’s report, that the 
minute was founded ou facts not warrant¬ 
ed by the actual state of the case, and 
the point they wished to have argued 
appears to have been, whether all the 
booty, except about 150,000£, was gain 
ed by actual capture, or whether it was 
a capture made as a general result, but 
not booty actually taken on the spot at 
the time the places were taken. Subse¬ 
quently to this meeting a copy of the 
substituted letter of the Trustees was 
given to the counsel, and on the 9th of 
January 1820 and the three following 
days, arguments took place before the 
Lords of the Treasury At the commence¬ 
ment of these it was stated, by the First 
Lord (Lord Liverpool), that the Board 
had received a memorial from the Mar¬ 
quis of Hastings (which was not, however, 
produced), praying them to advise His 
Mojesty to refer the measures in question 
to the consideration of the Privy Council, 
and he expressed a wish to know whether 
the parties were desirous that such a re¬ 
commendation should be made : but the 
counsel for the Grand Army, who also 
appeared for the Marquis of Hastings, 
objected, on the part of the Grand Army, 
to this proposal being acceded to. The 
determination of the Treasury, after these 
arguments, was expressed in a minute, 
dated the 16th of January 1826, in these 
terms : 

“ My Lords, assisted by the Trustees 
of the Deccan booty, Lord Bexley, and the 
law officers of the Crown, having heard 
counsel ou behalf of the Marquis of Has¬ 


tings and the Grand Army, and also on 
behalf of Sir T. Hislop and the Army of 
the Deccan, upon the subjects of discus¬ 
sion relating to the distribution of the 
Deccan booty, which have arisen out of 
the difference between the actual circum¬ 
stances attending the capture of a large 
proportion of that booty, as stated by the 
Trustees, and those which were assumed 
at the hearing before their Lordships in 
January 1823 ; and having maturely con¬ 
sidered the arguments severally stated 
by the counsel, and also the whole of the 
documents upon the subject of this booty 
now before the Board, are of opinion.— 

1st. “ That with respect to all that 
povtion of the booty now at the disposal 
of the Crown which is described as having 
been ‘ taken in the daily operations of the 
troops,’ the distribution thereof should 
be made to the actual captors according 
to the terms and conditions of the minute 
of this Board of the 5th of February 1823, 
and of the warrant of His Majesty of the 
22d of March following. 

2d. ‘‘ That with respect to that part 

of the booty which consists of the produce 
of arrears of tribute, rent or money due 
to the Peishwa, it appeark to my Lords 
to have been acquired by the geueral 
result of the war, and not by the opera¬ 
tions of any particular army or division, 
and they are of opinion, that it ought 
therefore to be distributed in conformity 
with the alternative stated in their mi¬ 
nute of the 5th of February 1823, as be¬ 
ing ‘the only correct or equitable rulo, 
if the principle of actual capture cannot 
be adopted,’ viz. ‘amongst the forces of 
all the Presidencies engaged in the com¬ 
bined operations of the campaign.’ 

3d. “ With respect to. the property 

captured at Nassuck, my Lords are of 
opinion, that the booty recovered at that 
place cannot be distributed upon the 
principle of actual capture, and ought 
therefore to be divided amongst all the 
forces of the Presidencies engaged in the 
combined operations of the campaign. 

4th. “With respect to the booty re¬ 
covered at Poonah, alleged to have been 
removed thither from Ryeghur, my Lords 
are of opinion, that thi3 booty cannot be 
112—114 
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distributed, upon the principle of actual 
capture, to the force by which Ryeghur 
was taken under the orders of the Go¬ 
vernment of Bombay, unless it can be 
proved by the captors of Ryeghur that 
the property in question was actually in 
that fort at the time when it was taken; 
in default of which proof, my Lords are 
of opinion, that this booty ought also to 
be distributed among the forces of all the 
Presidencies engaged in the combined 
operations of the campaign. 

5th. “ With respeot to that portion 
of the booty which is stated to consist of 
money recovered on account of deposits 
made by the Peishwa, my Lords are of 
opinion, that any part of this property 
which can be proved to have been in 
Poonah at the time when that place was 
captured, viz. on the 17th of November 
1817, ought to be distributed to the cap- 
tors of Poonah, according to the terms of 
the minute of the 5th of February 1823, 
upon the principle of actual capture ; but 
that with respect to those parts of the 
above property as to which such proof 
cannot be established, such mouies or 
effects must be considered as having been 
acquired by the general results of the 
war, and as such ought to be distributed 
amongst the forces of all the Presidencies 
engaged, in the combined operations of 
the campaign. 

6th. “With respect to the share of 
the commander-in-chief in the distribution 
under the several heads above enumerat¬ 
ed, my Lords are of opinion, that the 
Marquis of Hastings ought to share, as 
commander-in-chief, in all those cases in 
which Sir T. Hislop is not entitled to 
share as such, under the terms of the 
minute of the 5tli of February 1823, where¬ 
in it is declared, ‘that Sir T. Hislop, as 
commauder-in chief of the Deccan Army, 
and all the officers of the general staff of 
that army, are entitled to participate in 
the booty which may arise from any cap¬ 
ture by any of the divisions of the Army 
of the Deccan, until the said Army of 
the Deccan was broken up on the 31st of 

March 1818.’ . . 

“My Lords are further of opinion, that 
the general rules of division hitherto 
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adopted in distributing booty to the forces 
in India among the several classes 
and ranks of the army, should be adhered 
to on the present occasion. n 

Sir Thomas Hislop presented two me¬ 
morials, on the 8th of April and 20th of 
June 1826, to the Lords of the Treasury, 
praying them to reconsider their minute 
of the 26th of January ; to which, on the 
30th of June, they replied by their se¬ 
cretary, that they saw no grounds for doubt¬ 
ing the correctness of the decision they 
had come to. The Trustees, in the mean 
time, prepared a scheme for the distribu¬ 
tion of part of the booty : it was approv¬ 
ed of by the Treasury, and a warrant 
was issued by His Majesty, on the 30th of 
September 1826, approving of the scheme 
submitted to him for the distribution 
of certain parts of the booty taken in 
the daily operations of the troops under 
the command of Lieutenant-general Sir 
Thomas Hislop at Poonah, Mahidpore, 
Nagpore, Singhur, Poorunder, south of 
the Kistnah, Wassoota, Sholapoor, and 
the hill forts in Candeish, and directing 
the distribution, in accordance with it, 
of 21,058,168 rupees, 3 annas, and 3 pice, 
being 153,608/. 4s. 8 cl. The Trustees 

accordingly inserted a notice in the Ga¬ 
zette of the 21st of November following 
that this sum would be distributed, which 
was headed, “Grant to the Army which 
served under Sir T. Hislop, G. C- B., in 
the war against tho Pindarrees, and cer¬ 
tain of the Mahratta states, in the years 
1817 and 1818 ■” and the money was dis¬ 
tributed under it, Sir T. Hislop receiv¬ 
ing his share as commander-in-chief. 

The Trustees then proceeded to pre¬ 
pare a scheme for the distribution of 
other parts of the booty. It was approv¬ 
ed of by the Lords of the Treasury. 
Before, however, a warrant was issued in 
accordance with it, Sir T. Hislop was 
permitted to see it, and he presented 
four memorials to the Lords of the Trea¬ 
sury, praying that the warrant might 
not issue, and that he might be heard 
before them by counsel against it. With 
all these requests the Lords of the Trea¬ 
sury refused to comply \ and a warraut 
was issued by His Majesty on the 13th 






of February 1828, reciting that he approv¬ 
ed of the scheme submitted to him for a 
distribution of part of the booty acquired 
by the general result of the war by the 
forces under the command of the late 
Marquis of ^Hastings, amounting m all to 
41,039,803 rupees, 14 annas, 1 pice, and 
directing the distribution of it according¬ 
ly. The Trustees accordingly published 
a notice for distribution in the Gazette 
of the 29th of February 1828, headed, 
\ t( Grant to the Combined Army which 

served under the command of the late 
Most noble Francis Marquis of Hastings, 
K. G , commander-in-chief of all the forces 
in India engaged m the war against 
the Piudarrees and certain of the Mah- 
ratta states, in the years 1817 and ISIS.” 
■In this scheme and warrant Sir T. His- 
lop was not treated as commander-in- 
chief, but as a lieutenant-general, and 
second in command to the Marquis of 
■Hastings, in virtue of which latter charac¬ 
ter, 500 additional shares were granted 
to him. 

On the 1st of March 1828 Sir T. His¬ 
lop addressed a memorial to the King, 
praying to be heard before His Majesty 
in Council against this scheme, and that 
■the distribution under the warrant might 
be stayed. In answer to this memorial 
he received a letter from Sir R. Peel, 
the Secretary of State for the Home de¬ 
partment, informing him that His Majes¬ 
ty had been advised not to revoke his 
warrant, or to allow of ail appeal to the 
Privy Council. The booty was according¬ 
ly distributed under the warrant, Sir 
Thomas Hislop receiving his share of 
1,9841. 12s. lOfd,, and his agent giving a 
receipt for it as his shave as second in 
'Command to the Marquis of Hastings. 
The share of the Marquis of Hastings, as 
commander-in'chief, which amounted to 
44,201/. 0$. 7 d. f was paid into the Court 
of Chancery by the Trustees, in a suit 
instituted against them by the executors 
*of a Mr. Sims*, and afterwards continued 
there in another suit instituted against 
■them by Messrs. Alexander Co., to 


whom the Marquis had assigned it*. Sir 
T. Hislop was made a party to the suit, 
and claimed this share as commander-in- 
chief. Plis claim was, however, rejected 
by the Master of the Rolls, and after¬ 
wards, on appeal, by the Lord Chancellor, 
on the ground that the Crown had given 
the booty by the warrants, and the Court 
of Chancery had no power to kitefere. 
After the judgment of the Lord Chancel¬ 
lor in this case on the 27th of May 1831, 
Sir T. Hislop presented another memorial 
to the Treasury on the 25th of August 
in that year, praying to be heard by 
counsel on the discrepancies between the 
warrant of the 13th of February 1828 
and the minute of the 16th of January 
1 826, and also betweeu that minute and 
the minute of the 5th of February 1823, 
in order that the warrant might be varied 
as to the share allotted to the Marquis 
of Hastings as commander-in-chief, and 
that the Hoard would make application 
to the Lord Chancellor to retain the 
money paid into court until he had been 
heard. The Lords of the Treasury, after 
hearing personally a gentleman at the 
bar, who appeared as agent for Sir 
Thomas Hislop, refused to comply with 
this application. 

The Trustees in the meanwhile proceed¬ 
ed to prepare a third scheme for the 
distribution of a remaining part of the 
booty. Before, however, they had com¬ 
pleted one, another memorial was present¬ 
ed to the Lords of the Treasury by Sir 
T. Hislop, on the 9th of July 1832, 
praying that instructions might be given 
to the Trustees, that in the next scheme 
of distribution the shares to be apportion¬ 
ed to himself and the Marquis of Has¬ 
tings respectively, as (Jommanders-in-chief 
of the two armies, might be in accordance 
with the numerical strength of their res¬ 
pective armies, as shown by the official 
returns. The Board of Treasury refused 
to comply with the prayer of this me¬ 
morial. 

Another memorial was also presented 
on the 18th of July 1831, by Sir T. His- 
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lop, jointly with Sir Lionel Smith, who 
had commanded the division which had 
captured the city of Poonah, and who had 
previously petitioued, on the 1st of Au¬ 
gust 1826, for a grunt to himself aud his 
division of tho booty captured in that 
city. The prayer of the joint memorial 
was nearly the same as that of the prior 
one by Sir L. Smith that 13 lacs and 55,000 
rupees, alleged to have been taken at 
Poonah, might be apportioned to Sir L. 
Smith's division. To this petition an 
answer -was returnd by the Secretary of 
the Treasury, stating that the Lords of 
the Treasury had consulted the law offi¬ 
cers of the Crown ou the question, whe¬ 
ther any, and if any, what part, of the 
booty taken in Poonah, as detailed in the 
said joint memorial, had been so far prov¬ 
ed to have been in that town on the 
17th of November 1817, as to authorize 
the distribution thereof to the captors of 
Poonah according to the terms of the 
Treasury Miuutes of the 5th of February 
1823, aud the 16th of January 1826, upon 
the principle of actual capture j aud that 
their Lordships, upon a case submitted 
by them to the law officers of the Crown, 
had been advised to the following effect : 
“By the Treasury Minute the Poonah 
booty is to be distributed generally, unless 
it can be proved to have been actually 
in Poonah at the time of the surrender 
of that place to a division of the Army 
of the Deccan in November 1817. The 
burthen of proof is on those who are to 
contend for it. We have perused Sir L. 
Smith's memorial, and the copies of the 
evidence in support of the claim of the 
Army of the Deccan to this booty upon 
the ground of actual capture j aud al¬ 
though the evidence raises strong doubts 
whether such may not have been the fact, 
we are of opinion that it is not so made 
out by proof as to authorize the distribu¬ 
tion to the Deccan Army on the ground 
of actual capture ” and Sir T. Hislop and 
Sir L. Smith were iuformed that tho 
Lords of the Treasury coucurred in this 
opinion. 

Sir L. Smith and Sir T. Hislop then 
(on the 17th of November 1831) present 
ed a petition to the Treasury, praying 
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for a copy of the case submitted to the 
law officers of the Crown. This request 
was complied with. Sir L Smith then 
wrote to the Treasury, stating his con¬ 
viction that all the necessary documents 
had not been laid before the law officers. 
The Secretary of the Treasury requested 
him to state what documents he had fur¬ 
nished to the Trustees, and which ap¬ 
peared by the case not to have been sub¬ 
mitted to the law officers. Communica¬ 
tions passed between his agents and the 
Treasury, in consequence ; and finally all 
the documents in Sir L. Smith's posses¬ 
sion in support of his claim were again 
laid before the Attorney and Solicitor- 
general, who adhered to their former opi¬ 
nion ; stating, however, that “ the only 
argument in support of Sir L. Smith's 
claim which they thought calculated to 
produce an impression in his favour was 
founded on his assertion, that when in 
Bombay he was in communication with 
the Trustees, and had reason to suppose 
they would be satisfied with the descrip¬ 
tion of evidence he had produced. If it 
could be made clear that he was thus, 
however unintentionally, misled, and 
that he might otherwise obtain better 
proofs, in that case, but in that ouly, they 
thought that some further inquiry might 
be necessary for the ends of justice. ’ 

Sir Lionel Smith had, during these 
communications with the Treasury, pre¬ 
sented a memorial to the King in Council, 
prayiug to be heard in support of his 
claims, and for a declaration that, ac¬ 
cording to the terms of the Warrant of 
the 22d of March 1823, and the fifth ar¬ 
ticle of the Minute of the 16th of January 
1 826, so much of the booty as consisted 
of deposits of the Peishwa in the hands 
of his bankers and others, to the amount 
of 13 lacs 72,000 rupees, or at least 8 
lacs 72.000 rupees, was in Poonah at the 
time of the capture, and that the same 
might be accordingly directed to be dis¬ 
tributed upon the principles of actual 
capture ; or iu case the proofs already 
adduced should be deemed insufficient, 
that he might have the benefit of the 
doubts expressed by the law officers of 
the Crown on the case submitted to 
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them, and might have the menus af¬ 
forded him of adduciug legal evidence, 
and that a commission might issue for 
the purpose of taking such evideuce in 
India, and that the distribution of so 
much of the booty as was claimed by him 
might be stayed in the mean while. This 
memorial was referred to a Committee of 
the Privy Council on the 2*2d of Febru¬ 
ary 1832. Sir L. Smith, on the 7th of 
Juue in that year, presented another me¬ 
morial to the Lords of the Treasury, stat¬ 
ing that his petition had not been heard 
by the Privy Council, as they deemed the 
effect of the Warrant of the 22d of March 
1823 was to vest an authority on that 
subject in the Lords of the Treasury, and 
praying to be heard before them by coun¬ 
sel. 

The Trustees had in the mean time 
prepared a scheme for a distribution of a 
further part of the booty. It was ap¬ 
proved of by the Lords of the Treasury, 
and on the 31st of July a Warrant was 
issued under the King’s Sign-manual, ap¬ 
proving of this scheme submitted to him 
for the distribution of the booty “arising 
from constructive capture during the 
war by the forces under the command of 
the late most noble Marquis of Hastings, 
Commander-in-chief of all our forces in 
India, amounting to 27 lacs, 431-6 rupees, 
10 aunas, 4 pice.” This Warrant con¬ 
tained, as indeed had the two preceding, 
a direction to the prize agents to regulate 
the distribution according to 51 Geo. 3, 
c 86, and “ that in case any doubt shall 
arise respecting any particular claim or 
claims under the distribution of this 
booty, to be made according to the rules 
and directions hereinbefore mentioned, 
the same shall be determined by the said 
Trustees, and their determination shall 
be final and conclusive upon all parties 
concerned.” The Trustees accordingly 
published a notice in the Gazette of the 
3d of August 1832, for the distribution 
under this Warrant. It was headed pre¬ 
cisely in the same manner as the notice 
for the second distribution. 

On the 6th of August 1832, Sir T. 
Hislop presented a memorial to the King 
in Council, praying “ it might be declared 


that the title of this last scheme was 
founded in error, so far as it described a 
combiued army under the command of 
the Marquis of Hastings ; that the scheme 
might be rescinded and suppressed, and 
in the mean time the sum of 37,980/. 6$. 
1 d., allotted by it to the Commander-in- 
chief, might not be paid to any person 
claiming under the Marquis of Hastiugs ; 
that it should be referred back to the 
Lords of the Treasury to review their 
scheme ; and that it might be declared, 
that, according to the true iuteut and 
meaning of the Warrants of the 22d of 
March 1823 and 30th September 1826, 
and the 0th paragraph of the Minute of 
the 16th of January 1826, Sir T. Hislop, 
iu all cases in which he was to share, 
ought to do so as Commauder-iu-cbief of 
the Army of the Deccan, and that the 
Marquis, in all cases in which he was to 
share, ought to do so jointly with Sir T. 
as a Commander-in-chief, and not so as 
to exclude Sir T from sharing as Com¬ 
mander-in-chief of the Army of the Dec- 
can, which was the only rank he held 
during the war; and that all future 
schemes of booty might be prepared ac¬ 
cordingly, having regard to the respective 
rights of the Marquis of Hastings as 
Commander-in-chief of the Grand Army, 
aud himself as Commander-in-chief of the 
Army of the Deccan } and that he might 
be heard by counsel in support of his 
claim.” 

On the 6th of August the Trustees were 
directed by a letter from the Secretary 
of the Treasury to suspend the distribu¬ 
tion of the booty, which according to 
their advertisement, would have com¬ 
menced the next day. This letter was 
seut in consequence of an Address which 
was voted by the House of Commons* to 
His Majesty on that day to suspend the 
execution of his Warrant so far as related 
to the claims of Sir T. Hislop and Sir L. 
Smith. 

The case which was delivered in sup¬ 
port of the memorial of Sir T. Hislop 


* The motion was made by Mr. Warburton. The 
debate on the occasion may be found in Hansard’s 
Parliamentary Debates, 3d series, vol. 14, n. 
1135, dt seq • n r 
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stated, that up to the time of the new 
arrangements made in 1817, in contem¬ 
plation of the war then proposed, the Mar¬ 
quis of Hastings was, 1st, Governor-gene¬ 
ral of India ; 2dly, Commander-in-chief of 
His Majesty’s laud forces in India,- 3dly } 
Commander-in-chief of all the East India 
Company’s military forces in the East 
Indies, under a commission from the East 
India Company ; that this latter commis¬ 
sion was limited to the command of the 
forces in the presidencies within the limits 
of which the Commander-in-chief should 
actually reside. Sir Thomas Hislop was 
Commander-iu-chief of all the East India 
Company’s military forces within the Pre¬ 
sidency of Fort St. George j that the 
duties of Commander-in-chief had relation 
merely to the administration of the inter¬ 
nal regulation and discipline of the troops, 
and had no reference to operations in the 
held ; and that the Commander-in-chief 
•of all the forces in India can in no way 
.interfere with the duties of the Com¬ 
manders-in-chief of the Presidencies of 
Fort St. George and Bombay, unless per¬ 
sonally present in either of those presi¬ 
dencies, when his authority temporarily 
supersedes that of their Commander-in- 
chief, and that otherwise he can only 
communicate with the other Commanders- 
in-chief through the Governor-general and 
4he Governors of those presidencies. 

That when it became necessary to or¬ 
ganize forces to carry on the proposed 
war, the Marquis of Hastings and Sir 
Thomas Hislop, under the authority of 
the Supreme Government of India, were 
•called upon to assume offices and duties 
of a different character from those to 
which their commissions of Commanders- 
in-chief were limited j aud that accord¬ 
ingly! by a Minute of the Marquis of 
Hastings as Governor-general, dated 10th 
May 1817, it was recommended that the 
Commander-in-chief of the Presidency of 
Fort St. George should be requested to 
assume the command of all the forces in 
the Deccan, and direct their operations 
and the general course of any military 
arrangements with which they might be 
connected. By a similar Minute, of the 
24th of the same month, the Marquis 
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stated his opinion that he should proceed 
in persou to the Upper Provinces, to or¬ 
ganize and direct the military operations 
aud political arrangements in that quarter: 
that these appointments were notified by 
two despatches, both dated on the 24th of 
May 1817, to the Governor-general in Coun¬ 
cil at Madras and Sir T. Hislop. In the 
former of these despatches there was this 
passage : “ The honourable Board will per* 
ceive that a part of the arrangement to 
which we attach the first importance in the 
assumption by his Excellency Lieutenant- 
General Sir I’. Hislop of the personal com¬ 
mand of all the troops in the Deccan, and 
of the general control, subject to the autho¬ 
rity of the Governor-general in Council 
only, of the military operations and poli¬ 
tical negotiations and arrangements com 
nected with the proposed service in that 
quarter of Iudia.” In the latter there 
was the following passage : “ Your Excel¬ 
lency is hereby vested with the entire 
and exclusive control of all measures and 
operations, political and military, in the 
Deccan, directed to the objects designated 
in this despatch and in the Minute of the 
Governor-general above referred to, aud 
regulated by the future instructions of 
the Governor-general or the Governor- 
general in Council, and eventually, in the 
conduct of operations in the field, to the 
authority of the Commander-in-chief in 
India.” 

The case then proceeded to state the 
formation of the Grand Army and the 
Army of the Deccan, the former consist¬ 
ing of 43,087, the latter of 70,487 men, 
aud to give a short history of the wars 
with the Pindarrees, with the Peishwa, 
with Holkar, and with the Rajah of Berar. 
According to this statement, in the Pin- 
darree war different bodies of both armies 
took a share; the wars against the Peishwa 
(in which the whole of the booty distribut¬ 
ed under the second, and to be distribut¬ 
ed under the third warrant was taken) 
and Holkar were carried on solely by the 
Army of the Deccan; the war against the 
Rajah of Berar was also carried on by 
the Army of the Deccan, assisted by a 
detachment of the Grand Army under 
Brigadier-general Hardyman, which ad- 
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vanced towards Nagpore, and defeated a 

body of the Rajah’s troops at Jubbul- 
pore. The case then stated, that a Secre¬ 
tary to the Governor-general in the mili 
tary department had been specially 
appointed by the Marquis of Hastings, 
in pursuance of a Minute of Council of 
the 24th of May 1817, in order to keep 
the correspondence of the civil and mili¬ 
tary departments perfectly distinct ; that 
all the correspondence which took place 
during the oampaign between the Mar¬ 
quis of Hastings and Sir T. Hislop, whe¬ 
ther relating, to the operations of the 
Deccan Army or otherwise, was accurately 
conducted so as to show that it was held 
with the Marquis of Hastings in his civil 
character of Governor-general exclusively, 
and all the letters were written and re¬ 
ceived through the Secretary of the 
Governor-general, and never in any case 
through the Adjutant-general or Secretary 
of the Commander-in-chief; and, as an 
instauce of this, it mentioned a general 
order by the Marquis of Hastings, issued 
by him at Cawnpore on the 14th of 
September 1817, in consequence of the ill¬ 
ness of Sir T. Hislop, but which was never 
carried into effect in consequence of his 
recovery, directing the different divisions 
of the Deccan Army during the inability 
of Sir T. Hislop to conduct operations to 
consider themselves as acting under the 
Marquis. In this order the Marquis was 
described as Governor-'general and Com¬ 
mander-in-chief, but it was signed by the 
Secretary of the Governor general, and 
by him forwarded to the Adjutant-general 
to be laid before the Marquis in hid other 
character as Commander-in-chief. 

The case then stated a general order of 
the 9th December 1817, by the Marquis 
as Governor-general, that all lawful prize 
should be the property of the division 
only by which, or by detachments from 
which, it should be seized ; that this or¬ 
der led to a good deal of discussion as to 
its application to the booty taken from 
the Mahrattas, in consequence of which 
the Adjutant-general of the Army of the 
Deccan, by the desire of Sir T. Hislop, 
addressed a letter to the Governor-general 
through his Military Secretary, request¬ 


ing his decision whether the Commander- 

in-chief and officers of the general staff of 
the Army of the Deccan were to share in 
all property captured by any of the divi¬ 
sions, or only in captures by the particu¬ 
lar division with which they might be ac¬ 
tually present; that the Military Secre¬ 
tary replied to this letter on the 23d of 
January 1818, that the Commauder-iu- 
chief and general staff of the Army of the 
Deccan were to share in the captures by 
each of the divisions of that army, and 
that this letter contained the following 
paragraph : “ As his Lordship has not the 
notion of advancing any pretensions for 
himself, in his character of Commander- 
in-chief, upon the property taken at Ma- 
hidpore or elsewhere by the forces imme¬ 
diately under his Excellency Lieutenant- 
general Sir T. Hislop, he cannot appre¬ 
hend that claims will be started by others ; 
and he directs the points to be thus stat¬ 
ed, only to show the line beyond which 
it was not within his competency to se¬ 
cure to the actual captors an unquestion¬ 
ed exclusive privilege of dividing the 
property taken.” It then stated a private 
application from Sir T. Hislop to the 
Governor-general on the same subject, to 
which he replied by a letter; on the 12th 
of January 1818, to the same effect as 
the public letter by the Adjutant-general; 
and that in a postscript to it, he added, 
“You will understand that 1 or any of 
the staff of the Bengal troops have no¬ 
thing to do with the prize money in your 
quarter : that Sir T. Hislop named a prize 
committee, who were unanimously of opi¬ 
nion that the order of the 9th of Decem¬ 
ber 1817 related only to booty taken from 
the Piudarrees: and that they recom¬ 
mended to Sir T. Hislop that the distri¬ 
bution should be suspended, in order that 
an equitable distribution of all of it, ex¬ 
cept that captured from the Pindarrees, 
might be made among all the troops com¬ 
posing the Deccan Army : that the Adju¬ 
tant general of that army wrote to the 
Governor-general’s Military Secretary on 
the 24th of January 1818, submitting to 
the Governor-general’s opinion the ques¬ 
tion as to the right of all the divisions of 
that army to share generally in the prize 
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captured from the Mahratta States : that 
no reply was made to this question, till 
the 8th of April 1818, before which time 
it had been ascertained that the prize 
captured in the Mahratta States was very 
valuable : that on that day, the Military 
Secretary replied, that the divisions of 
•the Grand Army were entitled to share 
equally with the Army of the Deccan in 
all prize captured from the Mahratta 
States, and he also proceeded to say, 
“Lord Hastings for himself declines all 
participation, as Commander-in-chief of 
the combined army, and gives up his own 
legal share to the army at large : that on 
the same day (8th April 1818; the Mar¬ 
quis, through his Secretary for the mili¬ 
tary department, wrote to inform himself, 
as Commander-in-chief, through the Ad¬ 
jutant-general of the Grand Army, of a 
general order dated that day, commencing 
in these terms : “ His Excellency the most 
noble the Governor-general, anticipating 
the sanction of the Crown and of the 
Honourable East India Company, is pleas¬ 
ed to order and direct that all lawful 
prize captured since the 20th October 
1817. from the powers now or lately at 
war with the British Government, shall 
be distributed at the earliest possible 
period among the several armies, divisions, 
and corps of his Majesty’s service, or of 
the three presidencies, engaged in the 
combined operations of the campaign in 
Hindostan and the Deccan, under the 
general command of the most noble the 
Commander-in-chief in India. His Excel¬ 
lency accordingly authorizes the most 
noble the Commander-in-chief to cause 
prize-agents to be named, and the distri¬ 
bution to be made, conformably to the 
usage of the British service in similar 
cases.” 

The case then proceeded to state a 
considerable correspondence between the 
Marquis, Sir. T. Hislop, aud the Board of 
Directors, their respective memorials to 
the Treasury, aud the first argument be¬ 
fore that Board : that amongst the papers 
printed on that occasion there was a ma¬ 
terial omission of the words “ Governor- 
general” in the commencement of the 
order of the 21st February 1818, by 
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which an impression had been produced 
that it had been issued by the Marquis 
in his character as Commander-in-chief, 
aud that it was relied on for that purpose 
by his connsel. who admitted Sir T. His- 
lop’s right to share as Commander, though 
not as exclusively Coinmauder-in-chief, 
iu all the booty taken by the divisions of 
the army, and although they contended 
that the co-operation of the two armies 
was such as to entitle the Grand Army 
to share in the prize captured in the Dec- 
can, yet they admitted, that as to the 
operations against the Peisbwa there was 
uo such co-operation. It then stated the 
first Minute of the Treasury, the grant to 
the Trustees, the correspondence and dis¬ 
cussions between them and Sir T. Hislop, 
the second argument before the Treasury, 
and the distributions and proceedings in 
consequence of it, the suit in Chancery, 
to which Sir T. Hislop had been made a 
party, and the evidence of the witnesses he 
produced, who clearly proved (as wasstated) 
that there was no combined army, and 
that the Marquis had no military authori¬ 
ty whatever over Sir T. Hislop as to ope¬ 
rations in the field. It also stated, that 
during the arguments before the Treasury 
iu 1826, the counsel on both sides com¬ 
plained that they were not furnished with 
die documents and information necessary 
to enable them to understand or discuss 
the measures stated in the Trustees’ letter, 
and it instanced as documents, of which no 
copies had then been furnished, the Trea¬ 
sury Minute of the 28th June 1825, the 
Marquis of Hastings’ memorial in Decem¬ 
ber 1825, and a paper named No. I. in the 
Trustees’ letter*. It also stated, that 
the question decided in the 6th paragraph 
of the Minute of 1826 was.never discuss¬ 
ed, or the attention of the counsel oil 
either side called to it, and that the copy 
of the Trustees’ letter was not communi¬ 
cated till the 23d of December 1825, and 
that it varied from the original very ma- 


* The memorandum by the Duke of Wellington, 
on the 10th of September 1825, was not publicly 
known until it was returned to and printed by the 
House of Commons, in consequence of a motion by 
Sir II. Ilardinge, on the 7th of August 1833. 
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terially in many respects prejudicial to 
the interests of the Army of the Deccan. 

The case ended in this form : “ Under 
all these circumstances, Sir T. Hislop 
appeals from the decision of the Trustees 
and the Lords of the Treasury as to the 
scheme of distribution advertised in the 
Gazette of the 3d August 1832, and from 
the construction put upon the Minute of 
the 16th January 1826, in framing that 
scheme and the scheme of the 11th 
March 1828, and from the said Minute 
itself. He humbly hopes, that as to the 
booty comprised in the said scheme ad¬ 
vertised on the 3d August 1832, as well 
as to all other parts of the booty which 
remain to be distributed, it will be de¬ 
clared, that, according to the said Minutes 
of the 5th February 1823, and the 28 th 
June 1825, and the clear and correct state¬ 
ment and recommendation of the Trus¬ 
tees, as embodied in the said last-men¬ 
tioned Minute, so much of the said booty 
as was taken otherwise than in the course 
of the daily operations of the troops may 
be distributed amongst the troops com¬ 
posing the Army of the Deccan in the 
years 1817 and 1818, so as that the 
whole share of the Commander-in-chief 
therein may be allotted and paid to Sir 
T. Hislop ; or in case the Marquis of 
Hastings shall, in respect of the opera¬ 
tions of the divisions of Colonel Adams 
and Sir J. Malcolm, or otherwise, be ad¬ 
mitted to share in the produce of the ar¬ 
rears of tribute to the Peishwa, or in any 
other part of the booty, he may, as to 
such parts, share, not exclusively but 
jointly, with Sir T. Hislop, for the fol¬ 
lowing, amongst other reasons: 

I. “ Because there was no combined 
army in any manner under the command 
of the Marquis of Hastings at any time 
during the war in India in 1817 and 
1818; the troops by which the wars 
against the Pindarrees and the Mahratta 
States were carried on in those years hav¬ 
ing been embodied as two separate ar¬ 
mies, one called the Grand Army, con¬ 
sisting of 43,687 fighting men, and the 
other the Army of the Deccan, consisting 
of 70,487 fighting men ; and because the 
troops which composed those armies did 


not, while so separately embodied, or 
while continuing in the field after the dis¬ 
solution of both armies, carry on any mi¬ 
litary operations under the general com¬ 
mand of the Marquis of Hastings as Com- 
mander-in chief. 

II. “ Because, as Commander-in-chief 
of all the forces in India, the Marquis of 
Hastings had no title to share in any 
prize or booty whatever. 

III. “ Because the Marquis of Hast¬ 
ings did not hold any military command, 
or exercise any military authority over 
Sir T. Hislop, or issue any military in¬ 
structions to Sir T- Hislop, as to any one 
operation during the wars against the 
Pindarreer tribes, or the Mahratta States 
in 1817 and 1818, cither in his character 
of Comtnander-in-chief of all the forces in 
India or his character of Commander-in- 
chief of the Grand Army, or in any other 
military character; all the military opera¬ 
tions of Sir T. Hislop and the Army of 
the Deccan having been conducted by him 
as Commander-in-chief of an independent 
army, subject to no control but that of 
the Governor-general, or Governor-general 
in Council. 

IV. “ Because the troops through 
whose operations the booty in question 
was acquired, either by actual capture or 
as a general result, were exclusively the 
troops which composed the Army of the 
Deccan in the years 1817 and 1818, and 
Colonel Prother’s detachment. 

V. “ Because, after the Army of the 
Deccan had been broken up, on the 31st 
of March 1818, none of the troops, which 
then composed it, came in any way un¬ 
der the military authority of the Marquis 
of Hastings, but the operations which they 
carried on after that time were under the 
directions of Sir T. Hislop, issued before 
the 31st of March 1818, as Commander-in- 
chief of the Army of the Deccan, and for 
which alone Sir T. Hislop was militarily 
responsible as Commander-in-chief. 

VI. “ Because the Treasury Minute 
of the 16th of January 1826, as to the 
sixth paragraph, which relates to the 
share of Commander-in-chief, makes a 
decision on a question which was not in 
any manner argued, to which the atten- 
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tion of counsel on either side was not iu 
any manuer called, and as to which there 
was no evidence produced or required. 
That decision gave to the Marquis of 
Hastings an exclusive share of booty, 
which even his counsel did not claim, and 
took from Sir T. Hislop rights recognized 
by the established law of prize, and ac¬ 
knowledged by previous Minutes and 
Warrants of the Crown ; and the Minute 
embodying that decision, as to other parts 
thereof, is also founded on great mistakes 
as to the law and the facts : as to the law, 
in carrying the doctrine of joint or con¬ 
structive capture to an extent hitherto 
unheard of, and in considering the capture 
of booty as not effected until it is actually 
reduced into possession; and as to the 
facts (amongst other things), in consider¬ 
ing that any part of the Bengal troops 
which had composed the Grand Army, 
which was dissolved in February 1818, 
had been engaged in any one of those 
operations by which, either actually or 
constructively, the territories of the 
Peishwa had been conquered, and the 
booty captured or acquired. 

VII. ‘‘Because, even if, upon any ex¬ 
tension of the principle of joint or con¬ 
structive capture, any part of the Grand 
Army could be admitted to share in that 
part of the booty which consisted iu 
arrears of tribute to the Peishwa j if the 
Marquis of Hastings should, although he 
had long previously quirted the field, be, 
admitted to share therein as Comman¬ 
der in-chief, he can only be admitted to 
share as Commander-in-chief in so much 
of the booty as shall be allotted to the 
divisions of Lieutenant-colonel Adams and 
Sir John Malcolm.” 

The case which was put in on behalf of 
Sir L. Smith stated the principal occur¬ 
rences in the war with the Peishwa : that 
Sir Lionel was in India at the rime of the 
'second argument before the Treasury in 
1826 ; that immediately upon hearing, in 
the July in that year, of the decision that 
was come to by that Board in the 5th 
paragraph of their Minute of the preced¬ 
ing January, without hearing any counsel, 
argument t>r evidence on behalf of him¬ 
self or the division he commanded, he 
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transmitted the memorial of the 1st of 
August 1826, which has been mentioned 
before, and that he then took steps to 
procure evidence to show what part of the 
booty was in Poonah at the time he cap¬ 
tured it; that a letter was written to 
Captain Robertson on the subject, who 
was then collector at Poonah, and who had 
been appointed to the civil government 
of it at its capture by Mr Elphinstone, 
aud had in that capacity recovered large 
suras of money belonging to the Peishwa 
and his adherents, which he had handed 
over to the prize agents ; that Captain 
Robertson replied, that except, perhaps, 
in the case of the bankers, (meaning the 
deposits by the Peishwa in their hands,) 
he was strongly inclined to think that 
none of the money he had recovered was 
in Poonah on the 17th November 1817; 
that Sir L. Smith again applied to Captain 
Robertson to assist him in his inquiries, 
and also applied to several of the principal 
natives to that effect : the result of these 
exertions was stated to be, that notwith¬ 
standing the avowed disinclination of 
Captain Robertson to take an active part 
in the business, on account of the abuse 
and calumny which had been heaped upon 
him in the action brought against him by 
the representative of Narroba *, and the 
reluctance of the bankers themselves to 
give any information in consequence of 
the decision of the Supreme Court of 
Bombay in favour of one of them, in the 
case of The Ad Locate General v. Amer- 
chund t, Sir L Smith forwarded, on the 
14th February 1828, to the prize agents 
in England the depositions on oath by 
four of the bankers and managers of bank¬ 
ing firms of Poonah, that six lacs, 72,000 
rupees, belonging to the Peishwa were in 
their possession in that city at the time 
of its capture j he afterwards obtained and 
forwarded a certificate from Anna Wagh, 
the private treasurer of the Peishwa, that 
two lacs, 4,500 rupees, were in his hands 
in the city at the same time ; and another 
certificate from the same person (both of 
which were stated, on accouut of his high 

* See the case of Elphinstone v. Bedreechund , 
vol. i. P- 316. 

f Vol. i. p. 329. 
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rank, to have been taken from him without 
oath *), corroborated by the sworn depo¬ 
sition of a Parsee merchant of high res¬ 
pectability, that five lacs more of the 
Peishwa’s were in the city at the same 
time in the custody of the house of Diaram 
Atraaram, the manager of whose firm had 
refused to make any deposition unless he 
received some remuneration for doing so- 
The case theti proceeded to state the 
opinion of the law officers of the Crown 
as to the insufficiency of this evidence, 
.and the subsequent proceedings of Sir L. 
Smith, as mentioned ante , p. 119. The 
following reasons were annexed to it : 

I. Because Sir L. Smith and the fourth 
division of the Army of the Deccan were 
the actual captors of Poouah, where the 
booty in question actually was at the time 
of the capture of that city, and which 
booty was recovered in Poouah from per¬ 
sons there resident, with whom it had 
been deposited there previously to the 
capture of the city, and was there paid 
into the hands of the civil agent appoint¬ 
ed to recover the booty in that city on 
behalf of the actual captors. 

II. Because the circumstance, that 
from the forbearance of the troops and 
the exertions of Sir L. Smith, the city of 
Poonah was saved from being stormed and 
sacked, and a civil agent allowed to collect 
and realize the booty instead of the mili¬ 
tary prize agents, ought not to be turned 
to the prejudice of the just rights of the 
actual captors, or to have the effect of 
throwing upon them the burden of that 
proof which is not incumbent upon actual 
captors. 

III. Because, although by the estab¬ 
lished law of prize the burden of proof is 
in all cases thrown, not on those claiming 
ns actual captors, but on those who claim 
to share as joint captors, or on the prin¬ 
ciple of constructive capture, yet by the 
5th paragraph of the Treasury Minute of 
the 16th of January 1826, the burden of 
proof, that the booty in question was in 
Poonah at the time of the capture of that 


* In an Appendix to Sir Lionel Sttiith’s case it 
was stated, that on examining the original docu¬ 
ments, it appeared that they had been taken “ as if 
on oath.” 


city, is thrown on those claiming it as 
actual captors, without the suggestion 
either of any reasonable doubt as to the 
fact that the booty was in Poonah at that 
time, or of any other place where it then 
could have been. 

IV. Because, although the burden of 
proof has thus been thrown on the actual 
captors under circumstances which made 
it most difficult to procure any evidence, 
yet the evidence which has been produced 
is sufficient, is wholly uncontradicted by 
any evidence whatever, was unquestioned 
for years, and is not now liable to any 
reasonable objection. 

V. Because the decision appealed 
against admits another whole army to 
share in this booty, which was never en¬ 
gaged in any single operation of the war 
against the Peishwa, but was employed 
in other wars in a distant part of India. 

A memorial was subsequently present¬ 
ed to the Privy Council by Captain Jopp 
on behalf of the force under the command 
of Colonel Prother, which captured Rye- 
glmr, claiming as actual captors the whole 
of the treasure which had been seized by 
Captain Robertson at Poonah, as having 
been within the fort at the time of its 
surrender, and afterwards fraudulently 
removed by its governor, Narroba, in 
violation of the articles of the capitula¬ 
tion. They had previously laid before 
the Trustees the evidence which had been 
produced for that purpose to the Supreme 
Court at Bombay, and afterwards to the 
Privy Council in the case of Elphinstone 
v. Amerchund*. This evidence had been 
submitted by the Treasury to the law 
officers of the Crown, who were of opinion 
that the proof was not satisfactorily 
made out. The Treasury and Trustees 
did not include this force in the scheme 
of 1832, as they were not furnished with 
the requisite returns, but they proposed 
to admit it to a participation in the prize 
money in common with the combined 
armies under the Marquis of Hastiugs, 


* See this case, and the reversal of the judgment 
of the Court at Bombay by the Privy Council, vol. 
i. p. 329. 
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and to reserve a competent sum out of it 
for a future distribution to them. 

The case delivered in support of this 
memorial stated the capture of Ryeghur, 
the fraudulent removal of the treasure 
by Narroba from thence, in violation of 
the terms of the capitulation, and the 
subsequent delivery up of it to Captain 
Robertson, in the same manner as had 
been deposed to by the witnesses on be¬ 
half of Captain Robertson aud Mr. El- 
phinstone before the Supreme Court of 
Bombay, in the action brought against 
them by Narroba's representative, and an 
Appendix to this case contained their 
evidence. The following reasons were an¬ 
nexed to it : 

I. Because it had been proved by in¬ 
disputable evidence, taken upon oath, in 
the Supreme Court of Judicature at Bom¬ 
bay, that the treasure in question was 
actually in the fort of Ryeghur when 
that fort was surrendered to the force 
commanded by Colonel Brother. 

II. Because the seizure of the treasure 
took place in consequence of the infor¬ 
mation transmitted by Colonel Prother to 
Mr. Elphinstone, and by the latter to 
Captain Robertson, of the fraudulent re¬ 
moval thereof in breach of the capitula¬ 
tion under which the fort was surrender¬ 
ed, and because that removal was the 
only cause or pretext for the seizure. 

The memorial also prayed, that if it 
should be decided that any part of the 
booty was to be considered as having been 
acquired by the general result of the war, 
the Lords of the Privy Council would ad¬ 
vise His Majesty to direct the Trustees 
to distribute to the force commanded by 
Colonel Prother such a share of that part 
of the booty as, having regard to the sum 
which had already been distributed, upon 
tlie principle of constructive capture, and 
to the sum then to be distributed upon 
the same principles, would put the force 
on an equality in every respect with the 
other forces who had shared and should 
share in such booty > for the following 
reason : 

Because, according to the true intent 
and meaniug of the “general distribution 
amongst, the forces of all the presidencies 
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engaged in the combined operations of 
the campaign,” adverted to in the Koval 
Warrant of March 1823, and laid down 
as a principle in the Minute of January 
1826, the force commanded by Colonel 
Prother, as one of the forces engaged in 
the combined operations of the campaign, 
was aud is entitled to share in such part 
of the booty as had been, or should be, 
adjudged to have been the result of those 
operations. 

The memorials of Colonel Doyle, prize 
agent for the Grand Army, and Messrs. 
Fletcher, Alexander k Co., assignees of 
the Messrs. Alexander, to whom the Mar¬ 
quis of Hastings had assigned his share 
in the booty, merely stated the various 
memorials of the other memorialists pre¬ 
viously to and since the hearing before 
the Treasury in 1823 ; they submitted 
that the subject matter of them had been 
fully considered and decided by the Lords 
Commissioners of the Treasury, the legi¬ 
timate aud constitutional advisers of the 
Crown in such matters ; aud they prayed 
that the recommendation of the Lords of 
the Treasury, of the 16th of January 
1826, and the scheme of distribution of the 
Trustees made in pursuance thereof, and 
submitted by the Lords Commissioners 
of the Treasury, and approved of by His 
Majesty, might stand confirmed, and the 
Warrant of the 3! st July 1832 be exe¬ 
cuted, for reasons, the substance of which 
was afterwards used in argument by their 
counsel. 

Cases were also put in, signed by the 
law officers of the Crown, in answer to 
the memorials of Sir T. Hislop, Sir L. 
Smith and Captain Jopp. These cases 
simply stated the various proceedings 
that had taken place respecting the various 
claims, and submitted that the memo¬ 
rials should he dismissed, for similar 
reasons to those which were annexed to the 
memorials of Colonel Doyle and Messrs. 
Fletcher, Alexander k Co. and were after¬ 
wards used by their counsel in argu¬ 
ment. 

All these memorials were referred by 
orders of Council to a Committee, of which 
the members who attended on the hear¬ 
ing wire, the Lord President, Lord Chan- 






MINlsr^ 



ill cell or, the two Chief Justices, the Master 
of the Rolls and the Chief Baron. 

The parties attended under a summons 
from one of the clerks of Council to 
attend “ on the preliminary question, 
•whether the memorials of Sir T. Hislop, 
Sir L. Smith and Captain Jopp, ought 
not to be dismissed without any discus¬ 
sion of the voluminous evidence pro¬ 
duced.” 

The Report of the Committee to the 
f King in Council, after mentioning the me¬ 
morials and the order of reference, was 
in these terms: “ The Lords of the 

Committee, in obedience to your Majes¬ 
ty’s said order of reference, have taken 
the said several memorials into consider¬ 
ation ; and having heard counsel thereon, 
and fully considered the same, agree 
humbly to report as their opinion to your 
Majesty that it may be advisable for 
your Majesty to refer the said memorials 
to the Right Honourable the Lords Com¬ 
missioners of the Treasury, to do therein 
as to them may seem proper.” 

An Order of Council was passed on the 
1 18th of July 1833, in consequence of this 
Report, referring these petitions to the 
Lords of the Treasury.* 

* Iu consequence of this reference, applications 
were made to ihe Lords of the Treasury, on the 
parts of Sir T. Hislop and Sir L. Smith, that 
they might be heard before them by c >unsel, and 
the memorandum of the Duke of Wellington in 
the September preceding the second hearing be* 
fore the Treasury, and which became first known 
to Sir T. Hislop in consequence of the motion by 
Sir Henry Hardinge, after the arguments in the 
case above reported, was urged as an additional 
t reason, besides those used before the Privy 

Council, to induce the Lords to grant this hearing. 
Another memorial was presented to them l>y 
Colonel Doyle, that the distribution might be 
proceeded with without further delay. The deci¬ 
sion of their Lordships upon the question was 
made known to the parties by a letter from their 
Secretary, the Right Hon. T. Spring Rice, Esq., 
to Messrs. Macdougall Sc Bainbridge, agents for 
Sir T. Hislop and Sir Liouel Smith, in which he 
informed them, that their Lordships having had 
before them the applications addressed to them 
by Sir T. Hislop, Sir L Smith, and various other 
persons interested in the distribution of the 
p J >eccan booty, and also the judgment of the Privy 

t ouncil, he was commanded by their Lordships 
to acquaint them, “that, taking these circum¬ 
stances into their most serious consideration, and 
reviewing the whole course of proceedings, orders 


ON APPEAL FROM THE SUDDER 
DEWANNY ADAWLUT OF BENGAL. 
Raja Haimun Chull Sing,*... Appellant, 
versus 

Koomer Gunsheam Sing, ... Respondent. 

An adoption by a widow after her husband’s 
death, without any authority from him, is invalid 
in the Zillah of Etawa, iu provinces ceded by the 
Nabob of Oude, in 1801. 

During the pendency of a suit instituted by a 
person claiming as an adopted son against a widow, 
the widow dies, and proclamation is made for her 
heirs to come in and defend the suit, and the claim¬ 
ant is put in possession of the property in dispute 
by the collector. The Court of Sudder Dewanny 
Adawlut decide that the claimant has not made out 
his title, and direct the collector to put in posses¬ 
sion of the < property another person who had come 
in under the proclamation, but produced no evidence 
of his title. Held, that the latter part of the decree 
must be reversed. 

Mr. Justice James Parke :— 

This case comes before their Lordships 
on an appeal from a decree of the Sudder 
Dewanny Adawlut! of Bengal, in a suit 
originally brought by the appellant, in 
the month of December 1810, iu the Pro¬ 
vincial Court of Bareilly against the 
Ranee Budhorum, for the recovery of 
the zemindary or talooka of Rohroh. The 
appellant claimed as the adopted son of 
the deceased Rajah Koostil Sing, pro¬ 
prietor of that talooka, who died about 
1775 ; he claimed by virtue of an adop¬ 
tion, which was made about 1778 or 
1779, when the appellant was two years 
old, by one or both the deceased rajah’s 
widows, Ranee Chunder Buuse and Ranee 
Budhorum. He also alleged, that he 
had been in possession of the zemindary, 
and acknowledged as the Rajah or Talook- 
dar from that time till the occupation 
by the British Government, in 1 SO 1 or 

and decisions, together with the measures already 
taken to carry these decisions into effect, and the 
consequences necessarily resulting therefrom, they 
do not consider that it would be just or expedient, 
with reference to the memorials now before them, 
to disturb the judgment already pronounced, or 
any longer to suspend the order of distribution, 
for which a warrant has already received' the 
Royal signature ; instructions have, therefore, 
been given to the Trustees to carry that distri¬ 
bution into immediate effect.” 

* 2, Knapp’s Reports, p. 203. 
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1802, of the Ceded Provinces, of which 
this zemindary formed a part ; he stated 
that the first triennial settlement was 
formed with him in that character, in 
. 1603, and that on its expiration, the ori¬ 
ginal defendant, the Ranee Budhorum, 
fraudulently acquired possession, and ob¬ 
tained the subsequent settlements. 

The defendant disputed the fact of the 
alleged adoption, and denied its validity, 
if true ; and insisted that the appellant 
never had the possession of the zemindary 
in his own right. 

Evidence was giyen on both sides in the 
Provincial Court as to the facts, but none 
in support of the frauds suggested by the 
claimant, and the opinion of the pundit 
of the Zillah Court was obtained .upon the 
law; and on the 12th of April 1813, a 
decree was pronounced against the claim 
of the appellant. Prom that decree an 
appeal took place to the Sudder Dewauny 
Adawlut, in January 1815. 

Pending the proceedings in that court, 
and in the course of the same year, the 
original defendant died, and a proclama¬ 
tion was made for his heirs to come in 
and defend the suit. On the 8th of July 
1817, the present respondent, who claim¬ 
ed to be the heir of the deceased Rajah, 
as his son, by a Gundarpa marriage, to 
a seventh wife, and liuttun Sing, who 
claimed as the son of the daughter of 
Ranee Chunder Bunse, were admitted as 
acting for the deceased respondent. In 
the mean time, the collector of the 
district appears to have put the appel¬ 
lant into possession of a moiety of the 
malikhana rights of the zemindary in 
question during the life of the Rauee 
Budhorum, and after her death, in Oc¬ 
tober 1815, into the exclusive possession 
of the whole, and this possession appears 
to have continued uutil the determina¬ 
tion of the suit. 

The pundits of the Sudder Court, and 
also the pundit of the Provincial Court of 
Bareilly were afterwards consulted ,• some 
precedents were referred to, which form a 
part of the printed appendix and the 
court pronounced a final decree on the 
12th of August 1817, by which, in the 
first place, the decision of the Provincial 
217—219 


Court, disallowing the claims of the ap¬ 
pellant, was confirmed ; and in the se¬ 
cond, “ it was finally and fully ordered, 
that the property in dispute should, in 
right of succession, descend to Gunsheam 
Sing, the son of Rajah Koosul Sing, as the 
proprietor ; that the claim of Ruttun 
Sing should be disallowed,” and Gun- 
cheam Sing is in effect directed to be put 
into possession of the disputed zemindary. 
From this decree an appeal has been 
made to the King in Council, and the 
case has been argued with great talent on 
both sides. The two parts of this decree 
require a distinct consideration. As to 
the first, the only question is, whether, 
upon the evidence adduced by the ap¬ 
pellant and the Rauee, he has establish¬ 
ed a right to the zemindary as against 
her ; and in deciding that question the 
alleged title of the now respondents (which, 
if true, would have prevented the adop¬ 
tion altogether) must be wholly omitted. 
It has never been proved as a fact in the 
cause for decision, as between the appel¬ 
lant and the Ranee (nor indeed for any 
purpose), that the deceased Rajah had a 
child, the present respondent. Upon the 
evidence, the whole question turns upon 
the fact of the alleged adoption, and its 
validity according to the Hindoo law. 

Their Lordships by no means question 
the doctrine contended for by the learn¬ 
ed counsel for the appellant, that unin¬ 
terrupted and undisputed possession for 
a long period of time constitutes suffi¬ 
cient primd facie evidence of title. That 
is a recognised rule of our law, and, upon 
general principles, for the sake of the se¬ 
curity of property, seems to be applicable 
to that of other countries, where lawgiver 
has not specially established a different 
provision } nor is it disputed, that such a 
possession, even for a less period than 
that which elapsed between the year 
1778 or 1779, when the alleged adoption 
took place, and 1805 or 1806, when the 
Ranee obtained the settlement of the ta- 
looka, would have been sufficient to have 
thrown the burthen of disproving the ti¬ 
tle of the claimants on the opposite party. 
Whether in this case such a possession 
has been proved on the part of Haimuu 








Chull Sing is very doubtful; but their 
Lordships think it wholly unnecessary to 
examine the evidence of it in detail, be¬ 
cause, assuming that the possession was 
proved, it is perfectly clear, upon the ap¬ 
pellant’s own showing, that such posses¬ 
sion is referable to his alleged title by 
adoption, and to that alone. If there was 
no title by adoption, the possession avails 
nothing. 

Of the fact of an adoption by the se¬ 
nior widow no reasonable doubt can be en¬ 
tertained ; and, therefore, the question is 
reduced (upon this branch of the case) to 
the single point, whether that adoption 
was valid in point of law, or not. 

It may also be admitted, on the as¬ 
sumption of the proof of undisputed pos¬ 
session for a long period of time, that 
every presumption of fact should be made 
in favour of the validity of the act by vir¬ 
tue of which it took place i and that the 
onus of proving those circumstances, 
which render it invalid in point of law, 
if the nature of the case requires such 
proof, ought to lie upon the other side. 
Does it therefore appear, that this adop¬ 
tion was, by the Hindoo law in force in this 
district, invalid 1 It must be first deter¬ 
mined what the provisions of that law are. 

On the part of the appellant, it is in¬ 
sisted, that a widow, and if there be more 
than one, the senior widow, may make a 
valid adoption of a relation of the deceas¬ 
ed husband, provided it be done with the 
consent of the nearest relations of that 
husband (who are the widow’s natural 
guardians); and that, if an only or eldest 
son be given, such gift may be made 
without guilt in the giver, if made in the 
particular form called Dwayamooshya- 
yana j and if not made in that form, yet 
nevertheless that it is valid when made. 

On the part of the respondent, it is in¬ 
sisted, that the authority of the husband 
is absolutely esseutial to the validity of 
the adoption i and that a gift of an only 
or eldest son, unless in the above-men¬ 
tioned form, is not merely a violation of 
the law in the giver, but is absolutely 
void. The Provincial Court of Bareilly 
pronounoed against the appellant on the 
ground, that, though the widow might 


make an adoption, she could not do so 
without the consent of her own relations, 
which was not given. The Sudder De- 
wanuy Adawlut confirmed that decision 
on a different ground, namely, that by 
law the authority of the husband was 
essential, and that such authority was 
wanting in this case. Their Lordships 
are now to decide whether that positiou 
is correct, and they must decide with the 
means of information with which they 
have been supplied, partly from the na¬ 
tive authorities in the several courts be¬ 
low, and partly from the text-books 
which have been cited in the course of 
the argument. They are bound to net 
according to the usual practice, and not 
to advise the reversal of the decree of 
the court below, unless they are satisfied 
that the decree is wrong, and more espe¬ 
cially in a case in which the judge of that 
court, from his education and habits, 
must necessarily have more information 
on that subject, than most of their Lord- 
ships now present can be supposed to 
possess. Upon a full consideration of 
these authorities, their Lordships are of 
opinion, that they cannot come to the 
conclusion that the decision of the 
court below is wrong. According to the 
native text writers, it seems to be clear, 
that the ancient law of Hindostan re¬ 
quired the authority of husband j but it 
is also clear that the strictness of that 
law has been, in many districts, relaxed, 
or modified by local usage ; and the opi¬ 
nion of the Shastrees, as published in'Mr. 
Borrodaile’s Bombay Reports, is very 
strong to show, that in the Mahratta 
states, to the west of Peninsula, the law 
does not require any such authority to 
render the act valid. But that such re¬ 
laxation has extended to this particular 
district, is not, in their Lordships’ judg¬ 
ments, established : on the contrary, the 
weight of authority is in favour of the op¬ 
posite conclusion ; the opinion of the pun¬ 
dits of the Sudder Court, both in this 
case and the case of Shumshere Mull, 
Appendix 83*, and that of the pundit of 

# They are priuted in Shumshere Mull v. Dilroj 
Konwur, 2nd Macnaghton, 171 j 2, Select.Reports, 
new cd. p. 216. 
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the Provincial Court of Appeal of Bena¬ 
res, in the latter, appearing to be entitled 
to more credit than those of the pundits 
of the Zillah and Provincial Courts of 
Etawa and Bareilly, and of the City 
Court of Benares. 

Without pretending to decide what is 
the law in other districts of India, their 
Lordships feel hound to say, that in this 
particular district, upon the authorities 
brought forward in this particular case, 
they must pronounce, that the law re¬ 
quires the direction of the husband in 
order to the validity of an adoption. At all 
events, they cannot say that it does not, 
which they must do, in order to reverse 
the judgment. Was then such an au¬ 
thority given in this case ? It is clear, 
from all the evidence, that it was not. 
There is no evidence of any kind leading 
to the supposition that it was ; the inter¬ 
val of four years, which elapsed between 
the Rajah’s death and the adoption, rais¬ 
es a strong presumption that his autho¬ 
rity was not given ; for, if it had been, a 
direction ,so important, in a religious 
point of view, would naturally have been 
carried into effect much sooner after his 
death ; and besides, not one pleading or 
document on the part of the appellant, at 
any stage of the case, suggests that such 
an authority was given. 

1 heir Lordships therefore think, upon 
this view of the law, that upou the evi¬ 
dence in the case it clearly appears, that 
the adoption was invalid, and the title, 
which rests on that adoption, and was 
the foundation of the suit, being for this 
reason invalid, the appellant must fail in 
that suit, and so much of the judgment 
as affirms the decree of the court below 
must be itself affirmed. 

It is unnecessary to determine whether 
the other objections to the adoption were 
well founded ; probably they were not. 
The second part of the decree, which esta¬ 
blishes the right of the respondent, and 
in effect directs him to be put into pos¬ 
session of the zemindary, cannot, in the 
judgment of their Lordships, be support¬ 
ed. It was contended, that the appellant 
had no interest in that part of the de¬ 
cision, and could not be heard to coin- 
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plain of it ; but in truth he had an in¬ 
terest, at least it is not clear that he had 
not. If he acquired no right to the pos¬ 
session, subsequent to that right upon 
which he founded his plaint, he could, 
perhaps, have had no ground to complain 
of a decree, which, after negativing his 
claim, affirmed that of another* But as 
he certainly acquired a possession of some 
sort by lawful authority, if the collector’s 
statement, in evidence in the cause, be 
correct, by a grant from the Executive * 
Government after the Ranee’s death, that 
title should not have been disturbed by 
the decree of the Sudder Court establish¬ 
ing the right of another, who was not for 
this purpose a party to the cause, but the 
appellant should have been allowed to re¬ 
tain possession as far as that court was 
concerned, and the Executive Govern¬ 
ment, which gave the title, should have 
been left free to allow it to continue, or 
to be taken away, as it thought fit. That 
title was not given upon the footing of 
any preceding decree which was reversed; 
it probably was bestowed because the 
appellant was supposed by the Govern¬ 
ment to be tlxe adopted heir; and the 
language of the collector's report was in 
favour of that supposition : it may pro¬ 
bably have been because the zemindary 
was deemed a bonurn vactrns, and the ap¬ 
pellant was thought a fit person to receive 
the grant. In the former case, it was fit 
for the Government to rectify the mistake, 
by withdrawing the grant after the con¬ 
firmation of the decree of the Provincial 
Court, and granting to whom it pleased ; 
in the latter, the appellant ought to have 
been permitted to continue in possession, 
subject to be dispossessed by any one 
showing a title not barred by lapse of 
time; but the Court of Sudder Dewaimy 
Adawlut had no right to determine the 
question of title of a third person, for 
it was not the question in the cause at 
all; and that part of their decree which 
has this effeet their Lordships will recom¬ 
mend to His Majesty to reverse ; and after 
that reversal, the Executive Government \ 

will deal with the possession as it thinks fit. 

The decree must be affirmed in part, 
without costs. 








3rd January 1834. 

ON APPEAL FROM THE SUDDER 
DEWANNY ADAWLUT OF 
BENGAL. 

George James Gordon, } 

Executor of Futteh Yab > Appellant, 
Khan,* ) 


why her heirs might not havo brought 
their suit prior to the year 1817. But if 
they put their case ou the ground that, 
by the decree of 1777, she is to be consi¬ 
dered as having acquired a right to the 
fourth part of the inheritance of her hus¬ 
band, we must look at the terms of that 
decree. Now the decree of 1777, as it is 


versus 

Kiuujeh Abu Moohummud } E denU , 

Khan and others, ) 

A suit instituted in 1817, to recover Altumgha 
lands in right of an ancestor who died out of 
possession of them in 1798, held to be barred by 
the Bengal Statutes of Limitations, Regulations 
III. of 1793, and II. of 1805. 

The facts and previous decisions in this 
case are fully reported in 4th Macuaghteu’s 
Sudder Dewanuy Adawlut Reports, p. 
137, new edition, p. 173. The argu¬ 
ments before the Judicial Committee 
by the counsel for the appellants were 
principally those used by the second 
judge of the Adawlut Court, Courtenay 
Smith, Esq., in his judgment below, 
in which he disseuted from his colleagues ; 
and they also endeavoured to prove, that 
according to the true construction of the 
Regulations of 1793 and of 1805, the 
appellant’s claim was not barred. 

Bickersteth (K. C.) and Lushington (Dr.J 
with whom was Manning , for the Appel¬ 
lants. 

Spankie (Serjt.) and Lloyd , for the Res¬ 
pondents. 

V ice-Chancellor. 

In this case their Lordships are of 
opinion, that it is not necessary to hear 
counsel for the respondents, for they have 
all agreed, that iu any way of putting the 
case tho appellants are barred by length 
of time, according to the terms of the 
Regulations of the Government of Bengal. 
If the appellauts think that they can rest 
their claim on the Mahomed an law of 
inheritance, independently of the argu¬ 
ments that have been drawn from the 
construction attempted to be put on the 
words of the decree of 1777, then it 
appears that Nadira Begum died iu the 
year 1798, and there is no reason whatever 


* 2, Knapp’s Reports, p. 225. 


set out in the printed papers, directs, 
“ that as to the Altumgha Mehauls, Baha- 
der Khan shall, on the part of Aulum 
Beg, hold and keep possession and occu¬ 
pation of them, and shall annually givo 
to Mussurnmaut Nadira Begum, during 
her natural life, three shares of twelve, as 
aforesaid, from the produce of them i” and 
it is remarkable, that on looking at the 
case referred to by the counsel for the 
appellants in Macnaghten’s Sudder Adawlut 
Reports, between Omar Khan and Moohum¬ 
mud Khan *, which was a cause between 
tho heirs of Aulum Beg, there seems to 
be a translation from the Persian of that 
very decree of 1777, which represents that 
the Altumgha, according to custom, were 
to be delivered over to the charge of 
Bahader Khan, who was to allow the widow 
one-fourth of the produce for her main¬ 
tenance” 

Their Lordships are therefore of opinion, 
that upon the true construction of the 
decree of 1777, Bahader Khan was to bo 
considered as only the depositary or agent 
of Aulum Beg, who was the heir of the 
deceased husband of Nadira Begum, liable 
to the obligation to pay to her, for her 
life, only tho produce of one-fourth of the 
inheritance ; and it is plain, upon lookiug 
at what took place in tho case of the 
dispute between tho heirs of Aulum Beg, 
that the right of her heirs to inherit after 
the expiration of her life never was in 
any way acknowledged. Their Lordships 
are of opinion, that the Regulation of 1793 
directly applies to this case. It is impos¬ 
sible to briug this case within the fourth 
section of the Regulation of 1805, be¬ 
cause it cannot be truly said that Bahnder 

* 3rd Macnaghten, 198, new od. p. 238. The ex¬ 
tracts from the proceedings of tho Patna Provincial 
Council on the occasion in question aro set out 
verbatim in the above case, from a copy furnished 
from tho Record Office at Calcutta by the Secretary 
i to Government. 
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Khau was a mortgagee or depositary for 
Nadira Begum, otherwise than as he was 
subject to pay to her one-fourth of the 
proceeds during her life; and this 
being their Lordships' opinion, the con¬ 
sequence is, that the decree of the court 
below must be affirmed. As it appears, 
however, that there was some variance in 
the opinions of the judges of the court 
below, and of the reasons upon which the 
judgment appealed against was ultimate* 
ly given, we are of opinion that it should 
bo affirmed without costs. 

Mr. Serjeant Spankie, 

Observed, that as the suit had been 
carried on by the East ludia Company on 
the part of the respondents, at the sug¬ 
gestion of the Privy Council, they ought 
to recover their costs from the respondent. 
A doubt might exist on the subject, as 
they had undertaken this suit before the 
passing of the last Privy Council Act. 

The Court recommended a petition to 
be presented on the subject. 

4 th, 6th , and 8tli January 1834- 

ON APPEAL FROM THE SUDDER 
DEWANNY ADAWLUT OF 
BENGAL. 

Gopee Mohun Takoor and 1 . . 

others,* Appellants, 

versus 

Rajah Raehanat, ... Respondent. 

Money advanced to the guardian and agent of an 
infant zemindar to pay the arrears due to Govern¬ 
ment on account of his zemindary is recoverable in 
the Mofussil Courts from the zemindar, although 
the . lenders took a bond in the English ^ form 
for it from his guardian and agent in their own 
names, without any mention in it of the zemindar, 
and sued and obtained judgment against them per¬ 
sonally in the Supreme Court at Calcutta upon the 
bond, and took one of them in execution under 
it. 

A statute restricting courts of justice from hear¬ 
ing and determining suits upon certain contracts 
not entered into without the consent of Government, 
and not registered in a particular manner, does not 
render those contracts illegal, and therefore when 
that statute has been repealed, such contracts may 
be enforced in courts of justice, although entered 
into whilst the statute was in force. 

Mr. J. Bosanquet : 

In this case a suit was commenced, in 


# 2, Knapp’s Reports, p. 228. 
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the year 1796, in the Zillah Court of 
Dinagepore by the appellants, represent¬ 
ing Durp Narain Takoor and Banarassey 
Ghose, who were money-lenders at Cal¬ 
cutta, against Zemindar Raja Radhanat, 
to recover a large sum of money, amount¬ 
ing to 80,150 rupees, alleged to have 
been advanced by them in 1780 for the 
use of the zemindary, during the minori¬ 
ty of the zemiudar, to two persons 
named Janikiram Sing and Sudanund 
Sircar, who were the lawfully appointed 
manager and vakeel of the zemindary. 

The principal part of this sum was said 
to have been advanced for the purpose of 
enabling those persons to pay the kist 
then due from the zemindar to Govern¬ 
ment, and to have been actually received 
by Government iu the discharge of the 
kist. 

To secure the money thus advanced in 

1786, a bond, in the English form, was 
given by Sudanund Sircar, the vakeel at 
Calcutta, to an English gentleman, as a 
trustee for the lenders, and the amount 
not being paid, another bond was given 
for the same amount, with interest, in 

1787, by Janikiram Sing and Sudanund 
Sircar to the same trustee, who, in each 
case, signed a declaration of trust in 
favour of the lenders. The first bond 
was not put in suit, having been given 
up ; but the money not having been paid, 
the two obligors in the last bond were 
sued upon it in the Supreme Court, and 
taken in execution, and Janikiram Sing 
died in gaol. 

The Zillah Court dismissed the suit 
against the zemindar. Ou an appeal from 
the decree of the Zillah Court to the 
Provincial Court much evideuce was 
given which had not been laid before the 
Zillah Court, the former decree was re¬ 
versed, with costs, and the Provincial 
Court determined that the zemindar was 
liable to pay the sum of 60,300 rupees 
(the amount for which the bond was 
given), together with interest equal to 
the whole principal, making together 
120,600 rupees (the amount of the penal¬ 
ty of the bond); that court being of 
opinion, that whatever loan borrowed in 
the time of Janikiram Sing, or of any 






other Surburaker of the zemindary, 
should be proved to have been actually 
paid into the Treasury, was payable by 
the zemiudar from the zemindary ; and 
being also clearly of opinion that 60,000 
rupees, paid by the money-lenders, was 
received iuto the Treasury on account of 
the zemindary. The sum of 300 rupees 
in addition to the 60,000 rupees, the 
amount of the loan, appear to have 
been the expenses attending the transac¬ 
tion, being just one-half per cent, upon 
the loau $ and the Provincial Court seems 
to have considered the amount of the 
obligation upon the zemindar as commen¬ 
surate with the penalty of the bond. On 
appeal to the Sudder JDewanny Adawlut, 
the decree of the Provincial Court was 
reversed and that of the Zillah Court af¬ 
firmed. 

The only reason for this reversal, which 
is distinctly expressed by the judges of 
the Sudder Dewanny Adawlut, is founded 
upon the latter part of Article 20 of 
the Regulations of July 1781 and Juue 
1787, which they say was overlooked by 
the Provincial Court, when referring to 
that Article, which, after prohibiting the 
courts of justice from determining any 
suit against any zemindar, talookdar, 
chowdry, or other holder of land, beiug 
inalguzary, unless it should be proved, to 
the satisfaction of the court, that the 
money originally lent or arising from such 
other valuable consideration was for the 
service of the zemindary, talookdary, 
chowdry, or other laud, and actually paid 
to the Government as part of«the revenues 
thereof, proceeds expressly to prohibit the 
courts of justice from passing any decree 
in any suit against a zemiudar or other 
landholder of malguzary land concerning 
any debt, contract, bond or other engage¬ 
ment, concluded by them after the 1st 
August 1781, unless proved to have been 
contracted with the previous sanction and 
consent of the Committee of Revenue, 
and that a note or memorandum specify¬ 
ing such consent had been registered in 
the Sudder Canoongoe’s office. 

The judges of the Sudder Dewanny 
Adawlut do not express any opinion upon 
the effect of the evidence, or any dissatis-1 


faction with the conclusion drawn from 
it by the Provincial Court, but found 
their decree of reversal upon the clause 
of the Regulations which had not been 
noticed by the Provincial Court, and they 
state no particular objections to the prin¬ 
ciple of the decision of the Provincial 
Court f they simply add a remark, (possi¬ 
bly, and l think most probably, in allusion 
to the effect of the clause supposed to offer 
an insuperable impediment to the suit), 
that the suit was not instituted until 
Janikiram Sing had died in gaol, where 
he was confined on account of a decree 
obtained against him in the Supreme Court 
for the amount of the bond, the subject 
of the present action, and that the natural 
inference to be drawn from this fact is, 
that the respondents (in that court) did 
not at that time conceive that they could 
maintain any suit at law on account there¬ 
of against the appellant. 

The case has been argued both upon 
the effect of the evidence and upon the 
law. The evidence is alleged by the res¬ 
pondents to be insufficient to support the 
conclusion of the Provincial Court, and 
the appellants insist that the clause of 
tfie Regulations relied upon by the Sudder 
Dewanny Adawlut was rescinded at the 
time when the suit was commenced, and 
consequently that the appellants were at 
liberty to pursue their remedy as if the 
clause never had existed. 

Their Lordships are of opinion that 
the evidence laid before the Provincial 
Court sufficiently established that the 
sum of 60,000 rupees was advanced by 
the persons whom the appellants repre¬ 
sent, by the means of hoondy or bill of 
exchange, drawn in the name of Guuness 
Doss of Calcutta, in favour of the Collec¬ 
tor at Moorshedabad, and received into 
the Treasury of the Government on ac¬ 
count of the kist due from the zemindary 
of Rajah Radhanat, and paid when due ; 
and they are also of opinion, that, upon 
the evidence, this sum must be taken to 
have been advanced, not to Janikiram 
Sing aud Sudanund Sircar, or either of 
them, in their individual characters, or 
upon their own account, but advanced to 
them as manager and vakeel of the zc- 
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raiudary, and consequently, according to 
the law prevailing among the natives of 
India, became the subject of demand 
upon the zemindar for whose benefit it 
was advanced. The hoondy was given 
by the shroffs, or money-lenders, at Cal¬ 
cutta to Sudauund Sircar, who was the 
vakeel of the zemiudary ; both the money¬ 
lenders went with him to the Khalsa, or 
Treasury, to see the hoondy delivered to 
the proper officer of the revenue, and 
the vakeel alone, in the first instance, 
gave any bond by way of security to the 
lenders. The payee named in the bond 
w T as an English gentleman, a mere trustee 
to the money-lenders, whose name was 
introduced for the purpose of enabling 
the parties interested to sue in the Su¬ 
preme Court, .and the omission of the 
Rajah’s name, and of any mention of the 
zemiudary in the bond, as well as the 
omission to obtain and register the con¬ 
sent of the Committee or Board of Reve¬ 
nue, may well be accounted for from the 
apprehension that the introduction of 
any matter apparently relating to the 
revenue might prejudice the right to 
sue in that court, and consequently re¬ 
tard the remedy there of a judgment on 
the bond. 

It has not been suggested, that the 
money was advanced on the personal ac¬ 
count of Sudanund Sircar, the vakeel, 
nor is it likely that it should have been 
so advanced ; and if it was to be advanc¬ 
ed for the personal benefit of Jankiram it 
is very improbable that the bond should 
have been taken from the vakeel of the 
zemiudary only. The bond not having 
been discharged, another bond was re¬ 
quired in the following year from both 
Janikiram and Sudanund Sircar ; but the 
question to be determined relates to the 
money advanced in 1786, for if the money 
then supplied was advanced on account 
of the zemiudary, the joint and several 
bond given as a security in the ensuing 
year will not vary the nature of the loan, 
or discharge the liability of the ze¬ 
mindar. 

No evidence was adduced on the part 
of the respondent to rebut the inference 
that the money so advanced to the vakeel, 
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with which the kist of the zemiudary was 
actually discharged, was advanced for the 
benefit and on account of the zemiudary ; 
and though it has been remarked that the 
delay of the money-lenders to commence 
any suit against the zemindar, after the 
death of Janikiram, affords reason to 
suppose that they thought they had no 
right to do so, we do not know when the 
Rajah came of age, or what was the con¬ 
dition of the zemiudary from that time to 
the commencement of the suit by the 
appellants in 1796, about four years after 
the death of Janikiram, or what was the 
state of the families of the lenders, who 
died between the time of the loan and the 
commencement of the suit, or how soon 
the parties were apprized that they might 
sue the zemindar with a prospect of 
success, in consequence of the impedi¬ 
ment to their suit, which existed at the 
time of the transaction, having been re¬ 
moved. The real question is, whether the 
money was expressly advanced for the use 
of the zemiudary, or generally for the use 
of those who received it, to be applied as 
they might think fit; and their Lordships 
are of opinion that the circumstances 
which accompanied the loan in the first 
instance, when the only security so 
required was that of the vakeel of the 
zemiudary, a person of very inferior sta¬ 
tion, when compared with that of Janiki¬ 
ram, the uncle of the zemindar, and the 
precaution taken by the money-lenders of 
accompanying Sudanund Sircar to the 
Khalsa to see the hoondy delivered to 
the proper officer of revenue, are sufficient 
to decide this question, and to show the 
transaction to have been of the former 
character. If, then, the circumstances of 
the case establish that the money was 
borrowed on account of the zemiudary, 
and was paid to the Government on that 
account, the bond given by Sudanund 
Sircar to a trustee for the lenders, in the 
English form, for the purpose of enabling 
them to enforce a personal engagement of 
the vakeel in the Supreme Court, will not 
deprive the lenders of their rights, under 
the law prevailing among the natives in 
matters of contract, to sue the zemindar 
in the courts of the Mofussil. 
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ie remaining point to be considered 
is, whether the Government Regulation 
of 1781, which was in force at the date of 
the loan, and that of 1787, by which it 
was continued until 1790, had the effect 
of depriving the appellants of their right 
to sue the respondent in 1796. If, accord¬ 
ing to the true intent and meaning of 
the Regulation of 1781, it operated as a 
prohibition of auy such loan as that upon 
which the suit is founded, without the 
consent of the Committee or Board of 
Revenue, registered as therein mentioned, 
the loan itself was illegal, and the subse¬ 
quent repeal of the Regulation would not 
give a right to sue upon it j but if it 
amounted to nothing more than a res¬ 
triction upon the jurisdiction of the court 
over transactions of this description, unless 
sanctioned and registered as also mention¬ 
ed, the repeal of the restriction will open 
to the parties the right to seek any remedy 
in the court which, according to the 
general principle of the law, would be 
applicable to their case. 

There is nothing in the Regulations of 
1781 or 1787 which, either in the terms 
or the spirit of them, appears to their Lord- 
ships to make it illegal for a zemiudar to 
contract a debt, or for any other native 
to take an obligation from a zemindar 
without the consent of the officers of 
revenue Such an obligation, if founded 
on a valuable consideration, would have 
been equally binding upon the con¬ 
science of the zemindar, aud the demand 
and the payment would be equally 
legal as if such consent had been ob¬ 
tained and registered, though no court of 
justice might have jurisdiction to enforce 
the right. Whatever may have been the 
notions of public policy upou which the 
native courts were for some time restrain¬ 
ed from taking cognizance of such trans¬ 
actions, those notions have not been 
deemed, upon experience, to have been 
well founded, since those parts of the 
20th Article of the Regulations of 1781 
and 1787, upon which the Court of Sud- 
der Dewanny Adawlut rely, have been 
expressly rescinded by the Regulation of 
the 29th of October 1790. 

The title of a Regulation passed in 
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1793, No. 3S, has been referred to, which 
commences in these terms : “ A Regula¬ 
tion for enacting, with modifications, such 
parts of the rule passed on the 27th of 
June 1787 as prohibits Covenanted Civil 
Servants of the Company employed in the 
administration of justice, or the collection 
of public revenues, lending money to ze¬ 
mindars, independaut talookdars, or other 
actual proprietors of laud.’' 

The language of this title appears to 
treat the restrictions contained in the 
Regulation of the 27th June 1787, as 
amounting to prohibitions, and, in a 
popular sense, the law which deprives a 
creditor of his remedy may be considered 
as prohibiting him from taking an obli¬ 
gation to pay him ; but uuless such bo 
the true construction of the Regulation 
itself, that sense cannot be imposed upon 
it by the language of a subsequent Regu- 
tion not expressly declaratory, much less 
by the title of a Regulation only. The 
Regulation of 1793, in modifying that of 
1787, prohibits, in express terms, what¬ 
ever is intended to be forbidden ; those of 
1781 and 1787 are only restrictive of 
jurisdiction, and if they were construed 
as amounting to prohibition, the extent 
of transactions which they embrace would 
lead to consequences highly inconvenient 
and unjust. Their Lordships, therefore, 
are of opinion that a report should be 
made to 11 is Majesty by the Judicial 
Committee, and recommending that the 
decree of the Sudder Dewanny Adawlut 
Court be reversed, and that the Court of 
Sudder Dewanny* Adawlut be directed to 
affirm the decision of the Provincial 
Court, but without oosts, as a difference 
of opinion has prevailed amongst tho 
courts below, and that, for the same rea¬ 
son, each party should bear his own costs 
of this appeal. Tho order must provide 
for the reimbursement of the costs incur¬ 
red by the East India Company in pro- 
secutiug and defending the appeal. 
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6th and 8th January, 1881/.. 

OX APPEAL FROM THE SUPREME 
COURT AT CALCUTTA. 

The Bank of Bengal,* ... Appellants , 
versus 

The East India Company, Respondents. 

In an action against the East India Company by 
the holder of a forged imitation of one of their pro¬ 
missory notes issued by the Governor-General in 
Council at Calcutta, held that the Company were 
not bounJ by the acknowledgment of it as genuine 
by a clerk in their Accountant General’s office, who 
was authorized by the Accountant General to com¬ 
pare all such notes with the register, but not 
authorized to certify their genuineness, although 
it appeared that it was his practice to do so. 

The facts of this case are so fully stat¬ 
ed in the judgment as to render any re¬ 
capitulation of them unnecessary. It 
was decided without hearing the couusel 
for the respondents. 

The Solicitor-General ( Sir J . Campbell), 
Mauley (K. C.) and Creswell f for the Ap¬ 
pellants. 

The Attorney-General (Sir Wm. Horne), 
Sir J. Scarlett , (K. C.), Spankie , (Serjt-), 
Wigram, and Lloyd, apppeared for the 
Respondents. 

The Chief Judge of the Court of 
Bankruptcy :— 

This is an appeal from the judgment of 
the Supreme Court of Judicature in Beu- 
gal, in an action of assumpsit brought by 
the Bank of Bengal agaiust the East In¬ 
dia Company, to recover the interest al¬ 
leged to be due to the plaintiffs, as in¬ 
dorsees and holders of three promissory 
notes, made and issued by the Governor- 
General in Council, as agent for the de¬ 
fendants. 

The plaintiffs were nonsuited at the 
trial; and upon motion to set that non¬ 
suit aside, and to enter a verdict for the 
plaintiffs, the Court held the nonsuit 
right, and judgment was entered for the 
defendants accordingly. The plaintiffs 
have appealed to the King in Council, and 
the question is, whether the plaintiffs 
were entitled to recover F It was proved 
at the trial, that the instruments declared 
on were forged imitations of genuine 
notes, issued by order of the Governor- 


* 2, Knapp’s Reports, p. 215. 
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General in Council, to secure to the hold¬ 
ers the repayment of monies raised by 
way of loan for the public service of the 
Company, and the payment of iuterest 
quarterly in the meantime : that upon 
these notes being brought to the plaiutiffs 
for discount, they sent them to the office 
of the Accountant-General, where the 
Company’s notes are prepared and regis¬ 
tered, for the purpose of ascertaining 
whether they were genuine, and that Mr. 
Oxborough, a clerk in the Accountant- 
General’s office, whose duty it was to 
mnke and keep the register of the Com¬ 
pany’s notes, examined the notes in ques¬ 
tion, and being deceived by their appear¬ 
ance, and their corresponding with the 
entries in the register, wrote his initials 
on the margin to indicate that they were 
genuine, and that the plaintiffs, relying 
upon Mr. Oxborough’s certificate, dis¬ 
counted the notes. The appellants there¬ 
fore contend, that such certificate amount¬ 
ed to an acknowledgment by the Company 
that the notes had been issued by their 
authority ; and that, as the appellants 
advanced their money upou the faith of 
that acknowledgment, they were entitled 
to recover against the defendants, as 
makers of the notes, whether they had 
been originals issued by their authority or 
not. 

The respondents, on the other side, in¬ 
sist, 1st, that Mr. Oxborough had no au¬ 
thority from the Company to vouch for 
the authenticity of these notes ; 2ndly, 
that no authority could by law be con¬ 
ferred on Mr. Oxborough to give effect to 
an instrument, as a promissory note of 
the Company, which was not so in fact; 
and 3dly, that even if the notes had been 
genuine, the Supreme Court has no juris¬ 
diction to entertain the present action 
against the respondents, for the reasons 
stated in their printed case, and combat¬ 
ed by the counsel for the appellant. It 
is obvious, from this statement, that the 
foundation of the appellant’s claim rests 
upon the assumption that the respondents 
have, through Mr. Oxborough as their 
agent, admitted that the notes in question 
were made and issued by them j and in¬ 
deed, while it has been argued with great 





• miSTffy 



► ability that the respondents are excluded 
by such acknowledgment from setting up 
any defence on the plea of forgery, it has 
been conoeded that, without such ac¬ 
knowledgment, the plaintiffs made out no 
case at the trial. Their Lordships, there¬ 
fore, have thought it right to consider 
this point in the first instance,* and I 
have been desired to declare their opinion, 
that Mr. Oxborougli’s authority has not 
been sufficiently proved, and therefore 
that they forbear to call upon the coun- 
> sel for the respondents to support their 
objections to the appellant’s claim. 

The notes in question purport to have 
been made for and on behalf of the res¬ 
pondents by the Governor-General in 
Council, and to have been signed, by his 
authority, by Mr. Holt Mackenzie, as Se¬ 
cretary to the Government; and this ap¬ 
pears from the evidence to have been the 
invariable form of all promissory notes 
issued by the Company in India. With¬ 
out discussing, therefore, the question, 
whether it was competent for the Com¬ 
pany to have made such a contract through 
the agency of any other persons, it is 
enough to say, that there is no evideuce 
of their having ever exercised such a 
power; and therefore, looking at the res¬ 
pondents in the light in which they have 
been viewed by the counsel for the appel¬ 
lants, simply as a commercial firm, the 
Governor-General in Council must be con¬ 
sidered as the only agent authorized to 
make and issue promissory notes on 
behalf of the Company in India, and the 
Secretary to the Government as the only 
f agent appointed to sign them, until some 
express authority to others be proved. 
It has been assumed, however, that the 
Company has delegated to other and to 
inferior officers the duty and power of 
ascertaining and certifying the authenti¬ 
city of notes submitted to their examina¬ 
tion, and that they have thereby in¬ 
directly authorized another department 
to pledge the Company's responsibility 
upon notes not originally made and issued 
f by the Governor-General in Council. Con¬ 
ceding, for the sake of the argument, that 
it was competent for Company, like any 
other commercial firm, to dtdegate such 


a power to whom they pleased, aud that 
the fact of their haviug done so may in 
this, as in other cases, in the absence of 
direct proof of authority be collected 
from circumstances, it should require 
clear and cogent evidence to prove the 
improbable fact that they had reposed 
in an inferior officer the power of involv¬ 
ing them in unlimited responsibility, not 
only by a fraudulent misrepresentation, 
but by au honest mistake or a careless 
inaccuracy, when they had guarded the 
original issue of the notes by such high and 
formal sanctions. In order to try the truth 
of this assumption, it is material to con¬ 
sider the time when, and the circum¬ 
stances under which this authority is 
supposed to have been conferred, aud the 
nature of the evidence by which it is 
attempted to be proved. 

Mr. Oxborough professes to have de¬ 
rived it through Mr. Wood, the Account- 
antrGeueral iu 1824*. It will be right, 
therefore, to examine his evidence upon 
this subject. First, let us see what were 
his duties before this time. Iu substance, 
he says, it was his duty to register the 
number, date, and amount of each certi¬ 
ficate brought to the office; and that 
thereupon a note, corresponding with the 
register aud certificate, was drawn out, 
which, having beeu first compared and 
attested by the Deputy or Sub-Account¬ 
ant-General, was setit to the Secretary of 
the Government for his signature, aud 
was afterwards returned to the Account¬ 
ant-General’s office, to be delivered out to 
the party entitled. Mr. Oxborough’s 
duty, therefore, was to make and keep a 
register of the number, date, and amount 
of every note issued by the Company ; 
but there is not the slightest suggestion 
in the evidence that, prior to Mr. Wood’s 
instructions, in 1824, he had any thing 
to do with the making, signing, or attest¬ 
ing the note itself. It appears from 
other parts of the evidence, .that about 
the year 1824, it was discovered that forg¬ 
ed imitations of the Company’s paper 
had got into circulation (not, as in the 
present instance, in the form of exact 
copies of genuine notes, but in that of 
notes similar in appearance; but varying 
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iu date, number, and amount), and the 
holders of notes became desirous of com¬ 
paring their securities with the entries 
in the register; and it was at this crisis 
that Mr. Wood is stated to have given 
the instructions upon which the appel¬ 
lants principally rely. Mr. Oxborough, 
in his evidence, says, “ 1 was authorized 
by the Accountant-General to examine all 
notes sent by individuals, the Bank of 
Bengal, or others, and to put my initials 
on them when examined. I was first so 
authorized in the end of 1824. Mr. 
Henry Wood was then Accountant-Gene¬ 
ral. He is now iu England. 1 was so 
authorized by conversations, sometimes 
by chits.* 1 do not recollect the words 
he used ; but, as far as I recollect, it was 
to examine the notes, to see that they 
agreed with our register, and to see that 
they were good notes. It was in the 
latter end of 1824 that I first began to 
examine paper in that way.” Looking 
at the circumstances under which these 
directions were given, aud the manner 
in which they were conveyed, and the 
nature of the instructions themselves, it 
is impossible to believe, without further 
evidence, that Mr. Wood intended that 
his clerk should, by affixiug his*initials to 
these notes, do more than certify that, 
upon comparison, they corresponded with 
the entries in the register ; for, according 
to Mr. Morley’s evidence, there was no 
suspicion at that time that this compari¬ 
son would not afford a sufficient test; aud 
although it appears that; in 1828, it was 
discovered that by the fabrication of 
fac similes of genuine notes a closer in¬ 
spection of the instruments had been 
rendered necessary, and that it was usual 
for Mr. Oxborough to subject them to 
other tests besides the comparison with 
the register, yet it is not pretended that 
he received any more extensive general 
authority from Mr. Wood ; for he says, 
“ From the first orders I received from 
Mr. Wood to examine papers in the way 
I have mentioned, there was no variation 
of that order until after the discovery of 
the late forgeries in 1829.” 


But it has been argued, that the ex¬ 
tent of Mr. Wood’s instructions may be 
collected from acts of particular reference 
by him, and especially from a memoran¬ 
dum written across a note from Mr. 
Parker, in which Mr. Parker speaks of 
the authentication of certain notes - y and 
Mr. Wood writes, “ The examination of 
these notes is essential to protect the 
Company from loss. Do them without 
fee from which expressions, coupled 
with the language of Mr. Parker’s note, 
it is inferred, that something more than 
comparison with the register was requir¬ 
ed, and that Mr. Wood evidently com- 
templated the liability of the Company 
iu the event of a mistaken opinion j but 
when it is remembered that the notes re¬ 
ferred to in this memorandum were sent on 
behalf of the Salt Board, a part of the Com¬ 
pany’s establishment, and therefore that 
the Company would he the losers if they 
took iu payment notes that turned out to 
be forged, the (vhole force of the argu¬ 
ment vanishes ; aud the circumstance only 
proves, that a servaut of the Company iu 
one department was required to exercise, 
in protection of another department of 
his employers’ business, the peculiar 
knowledge which his official duties con¬ 
ferred ; and the other instances are open 
to the same explanation. 1 believe I 
have now alluded to all the direct evi¬ 
dence of Mr. Oxborough’s authority from 
Mr. Wood { for he denies that the letter, 
under the sanction of which he took his 
fee, was the warrant under which he acted 
in giving out the certificates. Auditappears 
to their. Lordships, that the only au¬ 
thority given, or intended to be given, to 
Mr. Oxborough by Mr. Wood was, to cer¬ 
tify that the notes brought for examina¬ 
tion corresponded with the entries iu the 
register. But if any doubt had been left 
by the evidence upon which the appel¬ 
lants rely, it would have been removed 
by reference to the correspondence be¬ 
tween Mr. Wood and the Government, 
which clearly points to this as the only 
duty contemplated by Mr. Wood, or sanc¬ 
tioned by the Governor-General. 

It appears that on the 25th of Juue 
1821, which was shortly before the date 


# A Hindostanoe word for notes. 
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fixed by Mr. Oxborough for the earliest 
direction given to him on the subject, 
Mr. Wood, in a letter to Mr. Holt Macken¬ 
zie, wrote as follows : “ I take this oppor¬ 
tunity of submitting to the consideration 
of Government the propriety of exactiug 
from the public some fee for searching 
the registers of the Government debt, 
when information is required respecting 
the transfer of the proprietary right in 
the Government promissory notes. The 
time of the uncovenanted assistants of 
my office is often inconveniently occu¬ 
pied. M How? In examining the notes 
to see whether the signatures are genuine ? 
No ; but “ in searching the registers for 
information connected with the Govern¬ 
ment debt; and it is reasonable that the 
public should pay for the trouble they 
cause, in the same way as they are now 
obliged to pay for any information they 
may require from the Registrar of the 
Supreme Court; and I am of opinion that 
a fee of one rupee for searching for each 
note may not be thought too high. 
Should the Government be pleased to 
sanction a fee of one rupee for searching 
the registers for each note, I would re¬ 
commend its being paid to the uncove- 
tanted assistant who has. charge of the 
registers.” 

It is impossible to read this letter with¬ 
out being satisfied that nothing was con¬ 
templated by Mr. Wood beyond a remu¬ 
neration to the assistant for increasing 
labour in searching the register, aud that 
he had no idea of investing him with the 
new and responsible power of vouching 
in any other way for the authenticity 
of the notes examined j and the answer 
from the Government Secretary shows 
that the Governor-General so understood 
Mr. Wood’s object. The concluding 
paragraph is in these words'! “ The Gover¬ 
nor-General in Council approves and 
authorizes your suggestion that a fee of 
one rupee be levied for searching the 
registers for each note.” 

But it is further contended, that al¬ 
though it may be true that Mr. Wood 
never intended to give Mr. Oxborough 
the powers he supposes to have been con¬ 
ferred upon him, yet that, in fact, he ex¬ 


ercised that power j and, therefore, that 
as the Bengal Bank aud others might 
fairly conclude that the practice had the 
sanction of the Government, the Company 
must be responsible for the acts of Mr. 
Oxborough as their agent. If Mr. Ox- 
borough had been found in the Account¬ 
ant-General’s office publicly giving out cer¬ 
tificates upon notes brought to him by 
persons anxious to ascertain whether 
they were genuine without haviug any 
acknowledged duty to perform under 
which such certificate could be required, 
it might, with some colour of reason, bo 
contended that the Company must bo 
considered as authorizing a practice, 
which could not have been unknown to 
them, for the only intelligible purpose to 
which it could have been referred $ but 
when Mr. Oxborough’s situation in the 
office, and his acknowledged duties to 
search the register, and to compare the 
notes with the entries, and to certify 
their correspondence are considered, the 
practice which is supposed to imply au¬ 
thority from the Company to authenti¬ 
cate the signatures to the notes loses all 
its weight. Neither can it, with justice, 
be urged that the imposition of a new 
fee might mislead the public into the 
belief, that it was required on account of 
some additional security afforded, for it 
appears that a copy of the letter author¬ 
izing the fee was hung up in the office, 
which would at once have satisfied any 
one, who chose to make the inquiry, for 
what purpose the fee was required \ aud 
no instance has been proved of the Com¬ 
pany’s having recognised Mr. Oxborough’s 
authority by acting upon his certificate, 
for, according to Mr. Mackenzie’s evidence, 
they never paid the interest upon the 
note without subjecting it to the scruti¬ 
ny of two uncovenanted and one cove¬ 
nanted assistants, even though it might 
have upon it Mr. Oxborough’s certificate. 

Upon the whole case, therefore, their 
Lordships are of opiuion that no authori¬ 
ty was in fact given to Mr. Oxborough 
to authenticate the notes in question; 
and that, looking at £he formal manner 
in which the notes were invariably drawn 
and issued, the cautious examination of 
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them, before even the interest was paid, 
the known and acknowledged duties of 
Mr. Oxhorough, the form of his certifi¬ 
cate, and the avowed purpose for which 
the fee was taken, the Company are not 
responsible for any erroneous opinion 
formed by Mr. Oxhorough or the Bengal 
Bank as to the extent of his authority. 
Their Lordships will therefore recom¬ 
mend to His Majesty that the judgment 
of the Court below be affirmed, but, in 
deference to the opiuion of the learned 
Judge* who dissented from that judg¬ 
ment, that it be affirmed without costs. 

7 th and 8th February, 1834. 

ON APPEAL FROM BENGAL. 
Baboo Benee Suhaee and \ 


Baboo Madho Suhaee, 
Children of Mussummaut 
Seetul Bahoo, by their 
Guardian, Ramchurn|Lal,+ 


> Appellants, 


Baboo Hubkishen Doss,... Respondent. 

The Court of Sudder Dewanny Adawlut of Ben¬ 
gal ought not to affirm a decree of a Provincial 
Court iu a case respecting a balance of partnership 
accounts without examining the original account 
books of the firm, if they are tendered in evidence 
before it, although they were not produced before 
tho Provincial Court. 

The facts of this case are so fully 
stated in the judgment, as to render any 
further detail of them unnecessary. The 
arguments on the part of the appellants 
principally turned upon the fact, that the 
decree was made against Seetul Bahoo, 
without inspection of the books of ac¬ 
counts in respect of the balance of which 
the action was brought; and, on the part 
of the respondent, it was urged, that as 
Seetul Bahoo had, to a certain extfeut, 
admitted his claims, she ought to have 
produced the original books of account, 
which were in her own possession, in due 
time, before the court and arbitrators; 
and that, although time had been given 


* In the Court below, Mr. J. Ryan dissented 
from the judgments of the Chief Justice (Sir C. 
Grey) and Mr. J. Franks. 

t 2, Knapp’s Reports, p- 255. 
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her to do so, she had never brought them 
forwards until after the decree of the 
Provincial Court had been pronounced. 

Miller and Wigram, for the Appellants. 

Spankie (Serjt.) and Lloyd, for the 
Respondent. 

Vice-Chancellor :— 

It appears iu this case that a partner¬ 
ship had been carried on between Hur- 
kishen Doss, Dwarika Doss, and another 
person, as bankers, at Calcutta, which 
had transactions iu various parts of India. 
The partnership was dissolved about 1797. 
Dwarika Doss died, before 1806, and on 
the 2d of October 1806 an action was 
commenced iu the City Court, which was 
afterwards removed to the Provincial 
Court of Benares by Hurkishen Doss, 
against the widow of Dwarika Doss, (who 
seems to have been then resident at 
Benares, and to have represented her de¬ 
ceased husband,) for a sum alleged to be 
due on the balance of the partnership 
accounts. On the 24th of May 1808 tho 
parties agreed, by bond, to refer the ac¬ 
counts to arbitrators. After some inter¬ 
mediate proceedings, the arbitrators made 
their final report about March 1814, 
which, in effect, stated a given sum to 
be due, on balance of accounts, to the 
plaintiffs, subject to certain objections, 
which, it was stated, could not be settled 
without an inspection of the joint-concern 
papers of the Calcutta kothee. There 
was some dispute on the question, whe¬ 
ther the original books should be brought 
from Calcutta; and shortly before the 
Provincial Court pronounced its decree, 
copies of the books were sent from Cal¬ 
cutta to Benares j but they were not 
proved to have been correct copies. The 
court, without allowing time to verify the 
copies, or directing that the originals 
should be brought, proceeded to make its 
decree, which it set out in the Appendix, 
p. 40 : “ Ordered, That the plaiutiff’s ac¬ 
tion is decreed to him, and that he re¬ 
cover from the defendant, Seetul Bahoo, 
the sum of 263,530 Rs. 8 As., on account 
of principal and interest, which latter has 
been awarded in an equal amount with 
the principal. The defendant to pay 
costs on the amount proved against her, 
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and the plaintiff on the amount he has 
failed to establish ; and that the vakeel’s 
fees be calculated agreeably to the former 
Regulation; and, upon consideration of 
the part the vakeels of the City Adawlut 
took in the case, it is ordered, that they 
receive one-fourth of the fees, and the 
vakeels of this court three-fourths thereof. 
The defendant has the option of suing 
the plaintiff ou the four objections she 
has advanced in this cause.” The defen¬ 
dant, after the decree had been pro¬ 
nounced, procured the original books to 
be brought to Benares ; and on the 5th 
December 1817 presented a petition for 
review, stating the fact that the original 
papers had arrived ; but the court declar¬ 
ed there was no ground on which to 
allow a review of the case. 

On the 5th of May 1821 the defendant 
presented a petition of appeal to the 
Court of Sudder Dewanny Adawlut, call¬ 
ing the attention of that Court to the 
fact, that the arbitrators’ report noticed 
the objections, and that the original pa¬ 
pers had been sent to Benares before the 
petition of review was presented, and 
pointing out, that by the decree liberty 
was given to the defendant to sue the 
plaintiff in respect of the four items which 
constituted the objections $ but the Court 
of Sudder Dewanny Adawlut, on the 4th 
of July 1821, affirmed the decree, and on 
the 17th of November 1821 rejected the 
defendant’s petition of review. 

Upon the face of the report of the 
arbitration, it appears, that the accounts 
bad not been fully taken, aud could only 
have been taken by inspecting the original 
books, which were at Calcutta, or verified 
copies of them. The Provincial Court 
ought to have postponed making its de¬ 
cree until either the copies had been 
verified or the originals had been produced, 
unless by some means it could have been 
satisfied, that there was no validity what¬ 
ever in the objections. But the court 
was not satisfied that there was no vali¬ 
dity in the objections ; for by its decree 
it reserves a right to the defendant 
to recover what she could upon the ob¬ 
jections. It did therefore, in effect, de- | . 
cide that a sum Bliould be paid as theJ 
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balance of accounts, although it is nd* 
mitted that the sum to be paid might not 
be the balance; and that, in substance, 
no part of it might be due at all. Wbo¬ 
ther the Provincial Court could have 
admitted the use of the original books 
upon a review of the decree, it is not 
necessary to determine ; but it is clear, 
from the Regulation VI. of 1793, sect. 
16, that the Court of Sudder Dewanny 
Adawlut might have used the evidence 
to be supplied by the original books; but 
it did not do so, nor did it ascertain that 
the sum mentioned as the balance due, 
subject to objections, was a balance due 
without objection, but affirmed the decree 
as it originally stood. Their Lordships 
are therefore of opinion that the decree 
must be reversed, and that the Court of 
Sudder Dewanny Adawlut must proceed 
to ascertain what, if any thing, was really 
due from the defendant to the plaintiff, 
having regard to the objections noticed 
by the arbitrators. 


11th February, 188If. 

ON APPEAL FROM THE COURT OF 
SUDDER DEWANNY ADAWLUT 
AT MADRAS. 

R myKo 0 w* VENCATA NlLA '} Apvellant, 


verms 


and 


ud ) 

j Respondents. 


Enoogoonty Sooriah 

Raman i ah,... 

The Judicial Committee will not send back a 
case to a court below for further investigation, on 
the ground that further evidence might now be 
produced before it, when the party has had oppor¬ 
tunities of bringing forward that evidence below, 
of which he has not availed himself. 

The Chief Justice of the Court of 
Bankruptcy :— 

The only question decided by the courts 
abroad in this case was a question of 
fact, depending upon the credit due to 
the oral testimony of witnesses directly 
contradicting each other as to facts with¬ 
in their personal observation and know¬ 
ledge. 

* 2, Knapp’a Reports, p. 259. 
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In such a case, it is obvious that the 
court before which the witnesses are ex¬ 
amined, and which has the opportunity 
of observing their demeanour, is the best 
qualified to judge of their veracity. When 
such a question, therefore, has been fully 
heard, and impartially decided, the safest 
course must be to abide by the decision 
of the court below, unless among the cir¬ 
cumstances of the case some test can be 
discovered, by which the truth of the 
evidence can be safely and satisfactorily 
estimated. 

In this case the burthen of proof was 
upon the appellant, who, by his plaint in 
the Provincial Court, sought to recover 
the value of jewels and other property 
alleged by him to have been openly car¬ 
ried away from his house at Pittapoor, 
by both the respondents, to the house of 
the male respondent, at Gorasa, a dis¬ 
tance of eight miles. The plaint was 
lodged as early as May 1819, and the 
appellant’s last witness was not examined 
till the 21st of December 1821. He 
tendered no documentary evidence, and 
all the witnesses named by him, except 
two, were fully examined, and the exami¬ 
nation of those two was dispensed with, 
at his own request, upon the plea of ill- 
health, one on the 31st of December 

1821, and the other on the 7th January 

1822. After all the defendant’s witnesses 
had been examined, the appellant after¬ 
wards applied to have his cause advanced 
and decided out of its turn. He could 
not complain, therefore, either of surprise 
by the defence, or precipitancy in the 
trial. He examined nine witnesses, some 
of whom swore that they had seen the 
several articles claimed by the appellant 
packed up, and, in defiance of remon¬ 
strance, carried away in 40 packages by 
the two respondents and their atten¬ 
dants ; others of them deposed to their 
having seen the several packages and 
part of their contents in the possession 
of the respondents on their way to Go- 
rasa ; and one of them stated a conversa¬ 
tion which he afterwards had with the 
male respondent, in which he admitted 
that they had brought away the jewels. 

On the other side five witnesses were 
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examined for the respondents, some of 
whom as positively swore that the male 
respondent was not at Pittapoor when the 
female respondent left the appellant's 
house on the occasion in question; that 
he had gone to Gorasa eight days before 
it, and did not accompany her thither, 
but that she was attended by the appel¬ 
lant’s own jemadar and bearers, and a 
sibbundy of 30 people j that she carried 
away no packages or property with her ; 
aud two of the witnesses stated that they 
had afterwards gone to the appellant to 
demand the jewels belonging to the 
female respondent, when, instead of com¬ 
plaining that she had already taken them 
and other property of his, he said that he 
should soon send for her back, and there¬ 
fore would not send her jewels to her; 
aud three of the witnesses further swore 
that they had afterwards seen the jewels 
in question upon the persons of the ap¬ 
pellant and his bride at Pittapoor. 

It was impossible for the Provincial 
Court to decide the case upon such con¬ 
tradictory evidence without imputing 
falsehood to one side or the other. The 
judge disbelieved the plaintiff's witness¬ 
es, and non-suited him, stating his rea¬ 
sons in detail. 

The plaintiff took the case, by appeal, 
to the Sudder Dewanny Adawlut: he 
was then fully aware of the grounds upon 
which his complaint had been dismissed, 
and had the opportunity of bringing for¬ 
ward the two witnesses whom he had be¬ 
fore declined to examine, aud of corro¬ 
borating their testimony by other evi¬ 
dence, but he chose to present his case 
to the Sudder Dewanny Adawlut in the 
same state, in which he had left it for 
the decision of the Provincial Court, ex¬ 
cept that in his petition of appeal he of¬ 
fered to lay before the court certain lists, 
which had been mentioned, but not pro¬ 
duced, and therefore not authenticated 
by his witnesses when under examination 
before the Provincial Court} and that he 
also alleged, but tendered uo evidence to 
prove, that the respondents had, since 
the former trial, publicly offered for sale 
some of the jewels that they had carried 
away from his house. 
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Upon a full consideration of the evi¬ 
dence, the Sadder Dewanny Adawlut took 
the same view of the case that had been 
taken by the Provincial Court,and affirm¬ 
ed the judgment appealed from. The 
appellant then applied to the court to re¬ 
view its decree, and upon that occasion, 
for the first time, proposed to examine 
the two witnesses, whom he*had named, 
but not examined before the Provincial 
Court, and also to produce some docu¬ 
mentary evidence never before tendered 
to either court. This application was re¬ 
jected by the Sadder Dewanny Adawlut, 
and the appellant, by this appeal to the 
King in Council, seeks to have the judg¬ 
ments of the courts in India reversed, or, 
at least, to have the case sent back for 
further investigation. But as the appel¬ 
lant has alrendy had ample opportunity, 
on two occasions, for bringing forward his 
case fully before the courts, of whose 
judgments he complains, their Lordships 
are of opinion, that they ought not to 
advise His Majesty to remit the case for 
further inquiry, unless it could be shown 
that the Provincial Court was wrong in 
disbelieving the appellant's witnesses, and 
upon this point the circumstances afford 
no satisfactory criterion. The story told 
by the appellant's witnesses was a very 
extraordinary and improbable one, and, 
if true, wns capable of much corrobora¬ 
tion that was withheld, and was met by 
the most direct and positive contradiction. 
The evidence, indeed, on both sides is 
open to much observation, and upon the 
perusal of it different minds might arrive 
at different results ; but the demeanour 
of the witnesses may have supplied a clue 
to the truth, which the written deposi¬ 
tions do not furnish, and therefore, with¬ 
out pronouncing any opinion of our own 
upon the fact, it is enough to say, that 
the courts abroad have declared the ap¬ 
pellant’s claim to be unfounded, and that 
he has furnished us with no test by which 
we can ascertain that their conclusion is 
erroneous. 

Under these circumstances, their Lord- 
ships have desired me to express their 
unanimous opinion, that the judgment ap¬ 
pealed from should be affirmed with costs. 


§L 

The next case was an appeal by the 

former respondents against a judgment 
of non-suit by the same Provincial Court 
in a suit brought by Sre Vencata Rama- 
niah and her adopted son against the 
former appellant for maintenance, upon 
the plea that the Rajah had driven them 
from his house. The Provincial Court 
thought the evidence did not make out 
that fact, and therefore non-suited the 
plaintiffs. The counsel for the appellants 
having admitted that he could not sup¬ 
port the appeal, the court thought that 
the best way to dispose of both cases, 
under the circumstances, was to affirm 
the judgments on both without costs, and 
a recommendation to that effect was ac¬ 
cordingly sent to His Majesty in Coun¬ 
cil. 

11th February, 188If.. 

APPEAL FROM THE COURT OF 
SUDDER DEWANNY ADAWLUT OF 
BENGAL. 

Baboo Ulruck Sing, Son ) , . 

of Hoop Say* Appellant, 

versus 

Bent Persad, Son of Seeta ) „ , , 

Horn Baboo, ... j ^P°”dent. 

When a court below has decided upon a case de¬ 
pending upon questions of fact alone, the judicial 
Committee will not advise a reversal of their judg- 
ment unless there appears some clear distinct point 
in which they are wrong, although doubts may be 
entertained as to its correctness. 

A superior court having affirmed the decree of 
an inferior court, with costs, against the appellant, 
but not until they had required and taken much 
evidence in addition to what had been taken be¬ 
low ; Held, that they ought not to have given costs 
against the appellant, and their decree so far re¬ 
versed, although affirmed in other respects. 

Mr. Justice Bosanquet :— 

In this case their Lordships are of opi¬ 
nion that the decree of the Sudder De¬ 
wanny Adawlut ought to be affirmed. 

The case on the part of the appellant 
was put originally upon two grounds: 
first, upon its merits $ and secondly, upon 
the law. The latter ground, however, 
namely, that the demand of the plaintiff 


* 2, Knapp’s Reports, p. 266. 
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in the courts below had not been prose¬ 
cuted within the time limited by the re¬ 
gulations of the Government, has been 
given up in argument as a matter of law ; 
but the delay which occurred before the 
commencement of the suit has been in¬ 
sisted upon as an ingredient in the merits 
of the case. It is impossible to say that 
this case is not attended with a consider¬ 
able degree of doubt and suspicion, arising 
from the length of time which elapsed 
before the action was commenced, the 
death of a number of persons connected 
with the case, and the difficulty of making 
out the transactions betweeu Soobuns 
Lai, the agent of Roop Sing, the zemindar, 
and the bankers employed on his behalf. 
Nevertheless, both the Provincial Court, 
as well as the Court of Sudder Dewanny 
Adawlut, having had the evidence before 
them which appears upon these papers, 
came to the conclusion that the demand 
of the plaintiff was satisfactorily estab¬ 
lished. 

Now the question does not rest only 
upon the written accounts, but there is 
also parol testimony, by which the de¬ 
mand of the plaintiff is in some material 
points supported. The Court of Sudder 
Dewanny Adawlut, in giving their judg¬ 
ment, state, that “It appears to the 
court, that although no books of any 
malmjuu* can be considered good and 
sufficient to prove the claim of a mahajun 
to bring an action, without the genuine¬ 
ness of them be established by the testi¬ 
mony of him who kept the books, or by 
that of the accountant to the kotheet 
or without there are strong presumptions 
in their favour, yet upon a perusal of the 
extract from the books of the kothee of 
Gocool Doss and Golaub Doss for the 
Sumbut year 1856, whose proprietor was 
Mooteechund, it is in proof that dakhilaj 
transactions on accouut of the pergun- 
nahs Zuhoorabad, Shadeeabad, &c.°did 
exist in the said kothee ; aud from the 
books of the kothee of Soobuns Lai and 


* Mahajun means a merchant or shroff, literally 
a great person. 

T Kothee means firm, or mercantile house, 
t Soo ante. 
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Muthra Doss it is clear that the sum of 
251,071 rupees 4 anas, on account of the 
dakhila of the pergunnahs in question, 
was paid from the kothee ofSeetaram, 
the father of the respondent, and that of 
that amount the sum of 195,275 rupees 

2 anas and 9 pice was recovered; also 
that the sum of 55,790 rupees 1 ana and 

3 pice, which agrees with the principal 
claimed by the respondent, is due ; hence 
no suspicion or doubt can attach to the 
books exhibited by the respondent.” The 
Court of Sudder Dewanny Adawlut there¬ 
fore proceeded, not simply upon the 
books of the plaintiff himself, but upon 
a comparison of those books with the 
books of Soobuns Lai, the agent of the 
defendant’s father, Roop Sing, and also 
with the books of Mooteechund; and 
it appears also in another part of the 
case, that the books of the treasury 
of the Rajah of Benares were likewise ex¬ 
amined to see how far they corresponded 
with the other books that were produced : 
opportunities therefore were afforded of 
looking into all these books, to see if 
they made out the transactions in ques¬ 
tion to have been fair transactions. 

Taking the account as it appears on 
the books of the plaintiff, there is “debtor” 
and “creditor” on the one side aud the 
other ; aud the result of that debtor and 
creditor account, supposing it to be fair, 
brings out the balance recovered in this 
suit. No one who looks at and compares 
the two sides of the account but can fail 
to see, that they show the balance which 
the plaintiff has recovered in this case ; 
and upon which, according to the Regu¬ 
lations in Bengal, interest has been given 
equal iu amount to the principal. In 
corroboration of this account, indepen¬ 
dently of its agreement with the other 
accounts, there are certain circumstances 
deposed to in parol evidence which ma¬ 
terially tend to support the respondent’s 
case, notwithstanding the suspicions which 
are excited by the delay in bringing for¬ 
ward the claim, and by its not having 
been brought forward at all until after the 
death of certain parties. 

It appears that Soobuns Lai was the 
agent for all money transactions of the 
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zemindar; he was what may be called his 
general steward ; and it also appears that 
before these transactions took place with 
Seeta Ram’s house, a banker was always 
employed to pay the money due on ac- 
count of the pergunnahs to the Rajah of 
Benares. The banker immediately pre¬ 
ceding Seeta Ram was Mooteechund, and 
there are two other bankers mentioned 
as having preceded him. The transac¬ 
tions were carried on by paying the as¬ 
sessments on the zemindary into the 
treasury of Benares, through the medium 
of a banker, notwithstanding the zemin¬ 
dar had a steward, or agent, whose duty 
it was to conduct his money affairs. It 
further appears by the parol evidence, 
although not very precisely, that at the 
time when Mooteechund ceased to be the 
banker of the zemindar, Roop Sing, there 
was a sum of between 40,000 and 50,000 
rupees, (corresponding with the sum paid 
to Mooteechund, and due to him from 
Roop Sing), sent by Seeta Ram to Soo- 
buns Lai, who was Roop Sing’s agent: in 
addition to this, a conversation, in which 
Roop Sing applied to Seeta Ram, and re¬ 
quested him to pay the debt he owed to 
Mooteechund, was deposed to in the 
courts below; and although there are 
circumstauces in this parol evidence open 
to much comment, it appears to have 
been satisfactory to the judges of those 
courts, who had much better opportuni¬ 
ties than we can have of deciding upon 
the credit due to the witnesses. 

The allegations on the part of the res¬ 
pondent, as to the payments of the prin¬ 
cipal sum in question, are, that 20,000 
dollars and 4,900 rupees in specific were 
sent by bis father to the agents of Roop 
Sing, in order that the dollars (which 
were delivered at two different times in 
sums of 10,000 each) might be sold, and 
the produce of the sale, together with the 
sum in specie, be paid to Mooteechund. 
It is further alleged, that one of these 
parcels of 10,000 dollars was sold for the 
sum of 21,431 rupees 4 anas, which, when 
added to the 4,900 rupees, will make 
26,330 rupees and a fraction; and that 
the other 10,000 dollars produced the 
same sum a3 the first, which being added 


to the last mentioned sum, makes the 
whole sum advanced amount to 47,762 
rupees 8 anas, to pay the debt due to 
Mooteechund, and which debt, from the 
inspection of Mooteechuud’s books, ap¬ 
pears to have been paid. There is a fur¬ 
ther sum of 17,305 rupees 3 anas,.which 
is said to have been paid into the trea¬ 
sury of the Rajah of Benares ; and that a 
sum to this amount was so paid in, ap¬ 
pears from the accounts of the treasury. 

The question then arises, whether theso 
sums were paid by Soobuns Lai, the 
agent of Roop Sing, or by Seeta Ram * 
the one or the other becoming thereby 
the creditor of Roop Sing. This is the 
substantial question between the parties. 
It is alleged by the plaintiff that his 
father, Seeta Ram, furnished this money. 
Now that he did furnish the money in 
dollars appears to have been made out 
by the parol evidence on that subject, if 
credited, which states, not only an appli¬ 
cation to Seeta Ram to do it, but that 
sums of money were brought in bags ap¬ 
parently corresponding with the amount 
in question, from the kothee of Seeta 
Ram. It appears further, that Seeta Ram 
continued to be the banker of the zemin¬ 
dar, and that there were debtor and cre¬ 
ditor accounts between them to a large 
amount; and it is not denied that the 
dakhilas were made on the part of the 
house of Seeta Ram, upon the zemindar’s 
account. 

It is alleged, however, that these ad¬ 
vances have in fact been paid off. Upon 
this subject we have, in addition to the 
evidence which was laid before the Pro¬ 
vincial Court, the evideuce of Sreekishen 
Doss, which was taken by the direction 
of the Court of Sudder Dewauny Adawlut. 
His attention was directed to these ac¬ 
counts, and he certainly takes upon him¬ 
self to say that, upon looking over these 
accounts, the result of them is, that the 
debt has been discharged. But is the 
evidence that Sreekishen Doss has given 
to be taken as proving facts to which he 
deposes, or is it not rather a commentary 
upon the accounts laid before him, from 
which he draws his inference that the 
I money has been reimbursed to Seeta Ram? 
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This evidence of Sreekisheu Doss, as well 
as all the accounts from these different 
houses, and all the parol evidence, was 
brought up and laid before the Court of 
Sudder Dewanny Adawlut. Their Lord- 
ships are not prepared to say, that there 
may not be doubts and suspicions in this 
case ; but the Court of Sudder Dewanny 
Adawlut, after having examined all these 
accounts and all this evidence, came ulti¬ 
mately to the same conclusion as the 
Provincial Court had done; and the Ju¬ 
dicial Committee ought to be able clear¬ 
ly to see some distinct point upon which 
the Court of Sudder Dewanny Adawlut 
was wrong, before it can take upon itself 
to recommend a reversal of the decree of 
that court. Their Lordships are unable 
however to say, that in the circumstances 
now brought before them, any clear, dis¬ 
tinct point appears on the merits (and 
the question turns upon the merits only;, 
upon which they can lay their hand and 
say, that the decision of the court below 
was wrong. After examining all the evi¬ 
dence, that court has come to a conclu¬ 
sion upon it, which their Lordships do 
not see any sufficient reason to reverse. 
Great stress, indeed, has been laid upon 
the admission of SoobunsLal and Muthra 
Doss to participate in the profits of these 
transactions : but they were not partners 
in the house of Seeta Ram ; and if that 
house was employed by Roop Sing as his 
bankers, an agreement between that 
house, and certain other persons, that the 
profits of particular transactions should 
be shared between them, would not form 
an objection to a suit by Seeta Ram, to 
recover the balance due from Roop Sing 
to bis house. 

The opinion of their Lordships there¬ 
fore is, that the decree of the Court of 
Sudder Dewauny Adawlut should be af¬ 
firmed, as far as regards the principal and 
interest decreed to be due to the plaintiff 
in the suit, but without the costs of the 
appeal to that Court from the decree of 
the Provincial Court, which was not 
affirmed till further evidence had beeu 
required ; and also without the costs of 
the appeal to His Majesty iu Counoil. 


Present : 

Lord Wynford, the Vice-Chancellor, Mr. 

Baron Parke, Mr. Justice Bosanquet, the 

Chief Judge of the Court of Bankruptcy, 

Sir E. H. East, and Sir A. Johnson. 

On Appeal from the Sudder Dewanny 
Adawlut of Bengal. 

Sootrugun Sutputty,* ... Appellant , 

versus 

Sabitra Dye, ... Respondent. 

The greatest strictness is required in evidence to 
prove an adoption in a Hindoo family. 

This case was an appeal from a deci¬ 
sion of the Sudder Dewanny Adawlut, 
dated the 4th of August 1812. The pro¬ 
ceedings in the courts below are fully re¬ 
ported in 2d Macnaghten's S. D. A. Re¬ 
ports, p. 12, under the name of Muxsum- 
maut Sabitreea Dnee v. Sutur Ghun 
Satputtee. The question in dispute was 
the validity of an alleged adoption of the 
appellant by the respondent’s husband, 
Dhunjee Sutputty ; and a great body of 
evidence was produced on both sides, the 
principal points of which are commented 
upon in the judgment. Considerable dis¬ 
cussion also arose in the course of the 
argument, upon some circumstances 
which bad occurred previously to the 
regular commencement of the suit. It 
appeared, that upon the death of Dhunjee 
a petition had been presented by the 
appellant, as his adopted son, to the Col¬ 
lector at Midnapore, praying to have his 
right to Dhuujee’s talooks acknowledged, 
and his name inserted instead of Dhuu¬ 
jee’s in the revenue books. A petition 
was also presented by the respondent’s 
brother, in her name, denying the adop¬ 
tion of the appellant by her late husband 
Dhunjee, and claiming his talooks as his 
widow. Shortly afterwards another peti¬ 
tion was presented in her name, in which 
she was made to disclaim all knowledge 
of the first petition in her name, and to 
recognize the appellant as her husband’s 
adopted sou. The Collector, in order to 
ascertain which was genuine of these two 
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conflicting petitions, sent a darogah to 
examine the respondent, who was then 
living in the appellant’s house. The 

darogah reported that the last was the 
petition of the respondent, and the Col¬ 
lector accordingly put the appellant into 
possession of Dhunjee’s talooks. The 

respondent subsequently, with the assist¬ 
ance of the police, left the appellant’s 
house, and commenced this suit for the 
recovery of the property, stating in her 
plaint that the second petition presented 
k iu her name was a forgery, aud denying 
any acknowledgment of it to the darogah. 

Miller and Wigram , for the Appellant. 

Spa 7 ikie (Serjt.) and Lloyd , for the Ues- 
poudent. 

Lord Wynford : 

The law of adoption owes its origin to 
the timorous superstition of the inhabi¬ 
tants of India. That people, vainly ima¬ 
gining that by leaving male childreu in 
this world they secured themselves against 
the torments of the next, seem to have 
been so anxious to obtain natural or 
adopted sous, that they have established 
r but imperfect securities against fabricated 
adoptions. The having three childreu 
conferred advantages on Roman citizens 
which iuduced them to adopt sons ; and 
when they had obtained the honours or 
the offices which they desired, they often 
turned these adopted children loose on 
the world again. Tacitus, Aunal. 1. 15, 
c. 19, says : “ Percrebuerat ea tempestate 
pravissimus mos, cum propiuquis comitiis, 
aut sorte proviueiarum, plerique orbi 
fiotis adoptiouibus adsciscerent filios, 
> prseturasque et provincias inter patres 
sortiti statim emitterent manu quosadop- 
taverant.” The Romans, aud those na¬ 
tions which have incorporated the civil 
with their municipal laws, have wisely, 
therefore, provided against such frauds. 
By the civil law* the sanction of the 
magistrates was essential to the validity 

* This practice was checked by a senates com • 
sultum, mentioned in the same chapter of Tacitus : 
“Ne simulata adoptio iu ull& par«A muneris pub- 
lici juvaret, ac ne usurpandis quidem hsereditatibus 
A prodesset:” and was still further put a stop to by 
the law of Dioclesian, which endowed the aJopted 
eon with a fourth part of his adopting father’s pro¬ 
perty, at his death. Cod. lib. 8, tit. 48, lex 2. 


of the adoption of an infant, these magis¬ 
trates being authorized to decide whether, 
regarding the circumstances of the person 
proposing to adopt, and those of the child 
that he was desirous of adopting, the 
adoption would be to the advantage of 
the latter. Dig. lib. 1, tit. 7, 1. 17, s. 2*. 
By the Code Napoleon, adoptions must 
be registered iu the Court of the First 
Instance and in the Imperial Courtf, and 
in the latter an opportunity is afforded 
to the relations of the person proposing 
to adopt a child, of showing that the pro¬ 
posed adoption ought not to be allowed, 
this Court haviug authority either to 
coufirm or annul any adoption. In our 
own country, although wills are revocable, 
we do not allow the favoured title of heir 
to be set aside but by a will in writing, 
attested in the presence of three witness¬ 
es. But according to the Hindoo law, 
neither registration of the act of adoption, 
nor auy written evidence of that act 
having been completed, is essential to its 
validity. It is to be lamented, that an 
irrevocable act, which defeats the just 
expectations of the relations of deceased 
persons, may, at any distauce of time 
after it is supposed to have been done, be 
proved by verbal testimony. It would 
certaiuly contribute much to the security 
of property and the happiness of Hindoo 
families, if, in a country where the reli¬ 
gious obligation of an oath is unlortunate- 
ly so little felt, and documents are so 
readily fabricated, adoptions and all other 
important acts were required to be per- 


* “ Primum quidem excutiendum erit, quce fa¬ 
cilitates pupilli sint, et quse ejus, qui adoptare earn 
velit: ut oestimetur ex comparatione earum, an sa- 
lubris adoptio possit pupillo intelligi. Deiude cujnB 
vita sit is, qui velit pupillum redigere in familiam 
suam. Tertio, cujas idem retatis sit: ut sestimetur 
an melius sit de liberis procreandis cogitave eum, 
quam ex aliena familia quenquam redigere in potes- 
tatem suam. Preeterea videndum est, an non de¬ 
beat permitti ei, qui vel unurn habebit vel plures 
liberos adoptare alium : ne aut illorum quos justis 
nuptiis procreavit deminuatur apes quam unus- 
quiaque liberorum obsequio parat sibi, aut qui 
adoptatus est minus percipiat, qnam dignum erit 
eum consequi. Iuterdum et ditiorera permittetur. 
adoptare pauperiori, si vitse ejus sobrietas olara sit 
vel affectio honesta neo incognita.—Satisdatio 
autem in his casibus dari solet.” 

t Code Civil, liv. ier, tit. 8, cap. ler, s. 2. 
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fected in the presence of some magistrate, 
and recorded in some court. 

But although neither written acknow¬ 
ledgments, nor the performance of any 
religious ceremonial, are essential to the 
validity of adoptions, such acknowledg¬ 
ments are usually given, and such cere¬ 
monies observed, and notices given of the 
times when adoptions are to take place, 
in all families of distinction, as those of 
zemindars or opulent brahmins, that 
wherever these have been omitted, it be¬ 
hoves this Court to regard with extreme 
suspicion the proof offered in support of 
an adoption. I would say, that in no 
case should the rights of wives and 
daughters be transferred to strangers, or 
more remote relations, unless the proof 
of adoption, by which that transfer is 
effected, be proved by evidence free from 
all suspicion of fraud, and so consistent 
and probable as to give no occasion for 
doubt of its truth. 

At the beginning of this case a strik¬ 
ing improbability occurs, which the ap¬ 
pellant has endeavoured to account for 
by a circumstance that is attempted to 
be proved by insufficient and contradic¬ 
tory evidence. Dhunjee Sutputty was, 
according to one account 22, and accord 
iug to another 30 years old, when he 
adopted Sootrugun. His wife was 18 ; 
she had given promise of having children 
for she had borne a child that year. Su¬ 
perstition was not likely to frighten a 
person so circumstanced into the doing 
an act by which his daughter would be 
disinherited, and the inheritance of any 
son or sons that lie might have would be 
divided with a stranger. The lloman 
and French laws are wise in this respect, 
for they do not permit persons under 50 
years of age to adopt. Ileineccius El. 
Ju. Civ. lib. 1, tit. 11, sec. 177 ; Code 
Civil, liv. ler, tit. 8, s. lore, art. 343. 
To get over the probability of so young 
a man’s adopting a son, we are told a 
story of his having had his nativity cast 
by a brahmin from the North, who assur¬ 
ed him that no male children of his would 
live. One should have expected that this 
brahmin would have been produced as a 
witness, or some reason given in evidence 
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for his not having been before the Court. 
Two persons have been called as witnesses, 
who attended Dhunjee Sutputty when ho 
went to this brahmin; one of them knew 
the brahmin’s name, and where he resid¬ 
ed, and he therefore could have assisted 
in inquiring after him and bringing him, 
or accounting for his absence, for the 
brahmin is stated to have lived but four 
days’ journey from Dhunjee Sutputty’s 
house. These witnesses, however, con¬ 
tradict each other. Deby Bhacly, the 
family priest, says that the nativity was 
cast about the seventh or eighth hour of 
the day, in the presence of Lucklnm 
Bhad-y, Shibram Sarbhoom, Narrain Sid- 
haut, and himself. Juggernath Chucker- 
butty, the other witness, says, that the 
calculation was made about three hours 
after sunrise, in the presence of himself 
aud Luckiputty. They differ as to the 
time of the casting the nativity, and as 
to every one person supposed to have 
been present at the time it was done. 
The passage in the defendant’s ausw T er, in 
page 5, is not explained to my satisfac¬ 
tion. He says, “ when my father first, 
made over his property to me he would 
not in his pleading have used these words 
with reference to an act of adoptiou. 
Again, “ all the papers relative to the 
talooks, which, during my father’s life, 
were in the hands of Luckiclnirn Sut¬ 
putty.” These words cannot mean papers 
relative to the adoption : for the main 
defect of his case is, that there are no 
such papers. 

The evidence as to the signing of the 
petition of the respondent is contradictory. 
Two witnesses swear that she did not sign 
it, three that she did, but it does not 
appear that any of these witnesses saw 
more of her than her hands. Let us con¬ 
sider, however, the improbability of her 
voluntarily signing a petition destructive 
of her own rights, and will not the ba¬ 
lance of evidence incline against the 
genuineness of tins paper? 

One of the learned counsel admits, that 
if that be a false and fabricated instru¬ 
ment, little credit can be given to any 
part of the appellant’s case. I think, 
that if any important paper produced by 
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the appellant as a genuine paper be shown 
to be false,- the Court cannot have any 
safe ground for deciding in favour of one 
who knowingly has produced such a fa¬ 
bricated paper as a genuine instrument. 
Sootrugun produced to the Court a letter 
purporting to have beeu written by a 
zemindar, as an answer to an invitation 
sent to that zemindar to attend the re¬ 
ligious ceremonies to be observed for the 
sanctioning his adoption, and which letter 
appeared to have been written before 
those supposed ceremonies were perform¬ 
ed, although he himself fabricated that 
letter, and obtained the zemindar’s sig¬ 
nature to it many years after the time 
when it purported to have been written. 
Is not this forgery equally destructive of 
the appellant’s case, as that of the res¬ 
pondent’s petition ? 

But it cannot be doubted that the res¬ 
pondent was kept in,a state of duress for 
the purpose of preventing her from as¬ 
serting her rights. The darogah’s an¬ 
swer to the magistrate’s order is an eva¬ 
sion. He wishes to satisfy the magistrate 
that she had not been confined. He first 
reports the answer given to him by 
Luckichurn, which answer is by a ques¬ 
tion : “ How can peons be placed in the 
inside of a house, in the woman’s apart¬ 
ment ?” He makes Sabitra say she had 
not been watched by peous, but she adds, 
The day after my brother brought a 
man from the magistrate, there were two 
peons near my door.” The appellant 
therefore seems to me to have attempted to 
prevent the respondent from bringing 
her case before the Court by duress, and 
to support his own by false witnesses and 
fabricated instruments. I will not fatigue 
the Court by calling their attention to 
the numerous contradiction that are to 
be found in the evidence. I will only 
add, that although the Hindoo law does 
not require that adoptions should be ac¬ 
knowledged in writing, it is usual, when 
persons in the situation in life of Dhunjee 
Sutputty adopt sons, to acknowledge 
such adoptions in writing, to give notice 
to the ruling power, and to invite the 
neighbouring zemindars and others to be 
present at such adoptions. It is admitted i 


that in this case there was no acknowledg¬ 
ment in writing ; that no return was made 
to the ruling power ; that no zemindars 
attended, or were invited to the ceremony 
of adoption. The zemindars were, it is 
said, asked to attend the performance of 
the religious ceremonies; but the time 
when it is most important for the pre¬ 
vention of fraud, that these persons should 
attend, is that of the adoption : for what 
is then done cannot be undone by any¬ 
thing done or omitted afterwards. 

Their Lordships are of opinion that 
this appeal should* be dismissed with 
costs. I hope, that if religion has not 
sufficient moral influence on the minds of 
Hindoos to prevent them from supporting 
their claims by perjury and forgery, self- 
interest will. When it is known, that 
the calling perjured witnesses, or produc¬ 
ing forged instruments, will be visited 
with costs, I hope we shall have less rea¬ 
son to complain of parties attempting to 
avail themselves of these wicked means 
of supporting or defending causes. 

13th , 15th and 16th May , and 27th Jane } 
1834- 

Present : 

The Vice-Chancellor, Mr. Baron Parke, Mr. 
Justice Bosanquet, and the Chief Judge of 
the Court of Bankruptcy. 

On Appeal from the Court of Sudder 
Lewanny Adaivlut of Madras. 

Rajah Row -Venkata Nila- ) A lUnt 

DRY PwOW,*... ... I 

versus 

VUTCHAVOY VENCAIAPUTTY 1 ^ 

Raz, ... ••• J 

The purchaser at a Collector’s sale of a part of a 
zemindary is not entitled to the sist or revenue of 
lands situate within the part he has purchased but 
not included in the permanent assessment of the 
zemindary. „ 

Land which is not included in the accounts ot 
the Circuit Committee, upon which the permanent 
assessment of the Northern Circars is made, is not 
included in that assessment. 

The Chief Judge of the Court of 
Bankruptcy : 

This was an appeal by Sree Rajah Row 
Vencata Niladry Row against a decree 
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j^.$tf£Sudder Dewanny Adawlut at Mad¬ 
ras, confirming a decree of the Provincial 
Court of the Northern Division. The 
subject. in dispute is the title to the 
rents and profits of a hamlet called Jug. 
gaputty Nagarum, consisting of 177 vfs- 
suuis of land locally situated within the 
inootah of Kirlumpoody, which was form- 
erly part of the zemindary of Peddapoor, 
within the zillah of Rnjakmundry. In 
the year 1818 the revenue payable by 
the zemindar of Peddapoor having fallen 
in arrear, the mootah of Kirlumpoody 
was sold by the Collector to satisfy the 
arrears. The appellant became the pur¬ 
chaser, but in 1819 resold the mootah to 
his nephew, Cotaghery Niladry Row, who 
thereby, as is correctly stated in the ap¬ 
pellant's case, was substituted for the ze¬ 
mindar of Peddapoor. He would be lia¬ 
ble to the Government for all future as¬ 
sessments upon the mootah, and would 
be entitled to receive from the ryots all 
the rents which at the time of the sale 
were payable to the zemindar of Pedda¬ 
poor. 

The mootah originally consisted of two 
villages only, Kirlumpoody and Chil- 
lungy. About the year 1781 a jungle 
lying between the two villages, partly 
situated in one and partly in the other, 
was cleared and brought into cultivation, 
and formed into a distinct hamlet, under 
the name of Juggaputty Nagarum. This 
hamlet was at the time of the sale, and 
had been for some time (but for how loug 
was a matter ol dispute), in the occupa¬ 
tion of the respondent, Vutchavoy Veu- 
cataputty Itaz, who had received and ap- 
piopiiated to his own use the rents and 
profits of the land. Cotaghery Niladry 
Row, conceiving that he was eutitled to 
the rents of his hamlet as parcel of the 
mootah of Kirlumpoody which he had 
purchased, filed his plaint in the Provin¬ 
cial Court iu the Northern Division 
against the respondent, and claimed the 
rents received since the date of the sale, 
amounting to 6.466 sicca rupees, 1 anna, 
and 3 pice. The respondent resisted the 
claim, and defended his right to the rents 
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the then zemindar of Peddapoor; by 
which the Rajah declared that he had 
given to the respondent, as manyam, 180 
vissums of land (which had never been 
cultivated, and which was overrun with 
wood), situated between the villages of 
Chillungy and Kirlumpoody, appertain¬ 
ing to the talook of Kimmoorj and that 
the respondent was to cut down tlie jun¬ 
gle on that ground, and build thereon a 
village bearing the Kajah’s name. 

The appellant insisted that the zemin¬ 
dar had no right to alienate as manyam 
any land upon which the permanent 
assessment of the revenue to Government 
had been fixed ; aud that, as the perma¬ 
nent settlement had been fixed on the 
talook of Peddapoor on the basis of tlie 
Circuit Committee’s account, aud as these 
lands were included in those accounts, 
the respondent had no ri-ht to the rents 
of the land which formed part of the 
mootah, and had been conveyed to him 
by virtue of the public sale of the zemin¬ 
dar’s rights therein. 

Upon hearing the pleadings read, the 
I lovincial Court required that, amongst 
other things, the appellant should prove 
that the lands he claimed were strictly 
jeroyetty lands at the period of the per¬ 
manent settlement with the zemindar of 
Peddapoor. The appellant accordingly 
produced extracts from the nccounts°of 
the Circuit Committee for the villages of 
Kirlumpoody and Chillungy, and other* 
documents, with a view to establish that 
fact, aud to show that the revenue had 
beeu actually collected from the hamlet 
of Juggaputty Nagarum, a 3 part of the 
mootah of Kirlumpoody ; and he also 
examiued several witnesses with a view 
to prove the same facts, and to show 
that the revenue had beeu collected from 
the lauds in Juggaputty Nagarum for 
the Government, and that till within a 
very few years the zemindar, and not the 
respondent, had received the rents of the 
hamlet. 

The respondent, in his defence, pro¬ 
duced the puttah or deed of 1778 the 
substance of which 1 have already stated 


by virtue of a grant made in 1778 by ^by which as heZleL&t) * tated 

Rajeth Sree Vutchavoy Juggaputty RazJ putty Rai convey Jto hL X lSa 
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dispute), purporting 


to be signed by the 
Rajah, but without any attestation ; and 
he examined several witnesses, one of 
whom deposed to his having himself 
written the puttah in the year 1778, and 
seen Rajah Juggaputty Llaz sign and seal 
it; and two other witnesses swore that 
they were also present, and saw it exe¬ 
cuted. Some of his witnesses also swore 
to the land having been jungle and un¬ 
cultivated at the time of the grant ; and 
that the respondent brought it into cul¬ 
tivation, and built a tank, and had enjoy¬ 
ed the profits of it ever since. Some of 
them also swore that the laud of Jugga¬ 
putty Naragum was not included in the 
accounts of the Circuit Committee, and 
that it had never paid any rent or reve¬ 
nue to the zemindar or the Government. 
For the purpose also of satisfying the 
Court that the land in dispute was not 
included in the admeasurement specified 
in the accounts of the Circuit Committee, 
the respondent petitioned the Court to 
have the lands measured, and to compare 
the actual admeasurement with the quan¬ 
tities specified in the accounts of the 
Circuit Committee. 

The Court declined to delay the judg¬ 
ment for the purpose of admeasurement, 
and on the 18th day of November 1822, 
pronounced its decree in favour of the 
respondent, dismissing the appellaut’i 
suit with costs, upon the ground that the 
puttah set up by the respondent was 
sufficiently proved by his witnesses, and 
was not impeached by the evidence on the 
other side ; and that it was clearly proved 
by all the evidence that the respondent 
had been in possession of the lands some 
years before the sale; and that the ap¬ 
pellant had failed to make out that the 
lands in question were either included in 
the Circuit Committee’s accounts, or that 
they formed part of the jeroyetty laud of 
the Peddapoor zemindary when the per¬ 
manent assessment was fixed ; and, there¬ 
fore, that if these lands were held by an 
invalid title, it was for the Collector, and 
not the zemindar, to call it in question. 

Pendiug the proceedings, the plaintiff, 
Cotaghery Niladry Row, died; and an 
appeal having been preferred by his 


widow before the Sudder Dewanny Adaw- 
lut, the present appellant was admitted 
as joint appellant with her : and on the 
5th of May 1825, the Sudder Dewanny 
Adawlut pronounced its decree, concur¬ 
ring in the judgment of the Provincial 
Court, and dismissing the appeal. 

Against these decrees the present ap¬ 
peal has been made to His Majesty in 
Council ; and the appellant contends that 
those decrees should be reversed, for the 
reasons stated iu his case of appeal, and 
which were pressed with great ability iu 
the argument, that as all lands, primd 
facie, are subject to the payment of re¬ 
venue to the Government, and as these 
lands were admitted to be locally situat¬ 
ed within the mootah of Kirlumpoody, 
and to have appertained to the villages 
of Kirlumpoody and Chillungy, they must 
be assumed to have been included in the 
permanent assessment until the contra¬ 
ry was proved ; that the Provincial Court, 
therefore, was wrong iu casting the onus 
of proof on the plaintiff below ; and that 
as the defendant had not made out any 
legal exemption, the plaintiff was entitled 
to recover the reuts he claimed, or, at all 
events, to have his case reconsidered ; 
but that, if the burthen of proof had beeu 
properly cast on the plaintiff, the evi¬ 
dence proved that the lands in question 
were iucluded in the permanent assess¬ 
ments as jeroyetty lands iu 1818. 

Without entering into the question 
whether the Provincial Court was right 
in calling upon the appellant to prove 
that the laud in question was jeroyetty 
land included in the permanent assess¬ 
ment of 1802, or whether he, as plaintiff 
below, might have been justified in rest¬ 
ing his claim upon the primd facie case, 
which he now contends would have beeu 
sufficient to cast upon the respondent the 
burthen of making out his exemption, it 
is enough to remark, that the appellant 
in his plaint rested his case upon the 
fact that the lands in question were n- 
cluded in the permanent settlement as 
jeroyetty lauds; that when the Provin¬ 
cial Court required him to establish that 
faot in proof, he made no objection to 
the course prescribed, but produced do- 
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cumentary aud oral testimony to estab¬ 
lish the fact alleged in his plaint, which 
was met by contradictory evidence on 
the other side; and that although the 
decree of the Provincial Court rested 
mainly upon the negative ground that 
the plaintiff had failed to prove the fact 
alleged, yet that the objection now taken 
formed no part of his complaint upon 
appeal to the Sudder Dewanuy Adawlut, 
but the ground relied upon by him was, 
that he, as plaintiff below, had clearly 
proved that the lands in question were 
included in the Circuit Committee’s 
accounts. But the most conclusive 
answer to this objection is found in 
the judgment of the Sudder Dewanuy 
Adawlut, which proceeded upon the 
opinion of that Court, that upon the 
whole of the evidence before them, the 
hamlet of Juggaputty Nagarum was not 
included in the permanent settlement, 
and that the defendant had made out in 
proof his title to the rents which the 
plaintiff sought to recover. Unless, there¬ 
fore, it can be shown that the Sudder 
Dewanny Adawlut formed an erroneous 
judgment upon that head, it will be un¬ 
necessary to inquire whether the burthen 
of proof rested upon the plaintiff or de¬ 
fendant. 

The puttah under which the respondent 
claimed was sworn to by three witnesses 
present at its execution, and was only 
impeached by inference drawn from dis¬ 
puted facts ; and both the Provincial 
Court and the Sudder Dewanny Adawlut 
considered the instrument satisfactorily 
proved to be genuine. That the respon¬ 
dent had been in possession of the disput¬ 
ed land for some time prior to the sale, 
was admitted even by the evidence pro¬ 
duced by the appellant himself; that he 
had occupied it from the date of the 
puttah in 1778, had cleared it, and 
brought it into cultivation, aud had al¬ 
ways held it clear of rent aud revenue, 
was directly sworn to by several witness¬ 
es, whose evidence, though opposed by 
conflicting testimony, was credited by the 
Court below. 

.Now, although the date of the puttah 
would have been an answer at once to 


any claim set up against the Government, 
whose right to set aside the grant is 
clearly reserved by the Regulations of 
1802, yet, as at the date of the grant 
the lands are admitted to have been waste 
and uncultivated, it was perfectly com¬ 
petent for the zemindar to alienate them. 
And in the letter* from the Board of 


* The following is the letter alluded to, which 
was obtained from the copy of the Fort St. George 
Revenue Consultations, transmitted to the India 
House : 

“September 1810.—Sent the following letter 
to William Wayte, Esq., Secretary to the Collec¬ 
tor in the zillah of Rajahmundry : 

“ Sir,—1 am directed by the Board of Revenue 
to acknowledge the receipt of your letter, uuder 
date the 24th ultimo, reporting that, in conse¬ 
quence of the orders of the Board of the 30th of 
June, you have not included the mokassas with 
the lauds of Peddapoor, which have been attach¬ 
ed, and are iutended for sale, but that you have 
attached a further portion of land to be eventual¬ 
ly sold towards making good the arrears. 

“ 2. You have been already informed, that 
the Board entertains no doubt as to the liability 
of the mokassas to be resumed. 

“ 3. The mokassas in Peddapoor were granted 
by the zemindars to their own relations aud offi" 
cers for services performed, to be performed, or 
for other considerations, at a time when the ze¬ 
mindars had no authority to graut away sircar 
lauds. Before the permanent settlement, the ze¬ 
mindar’s interest in the lands of the zemindary 
was only temporary ; their cowls were generally 
annually renewed and altered, and they were in 
fact merely reuters. Even now a zemindar is 
precluded from alienating any land at all, at least 
the sircar right in that land. If therefore even 
now, when the zemindar has a permanent cowl, 
he caunot alienate land, it is not possible to con¬ 
ceive that he could do so when his cowl was only 
for one, two or three years, and when his jumma 
was subject to constant fluctuation at the pleasure 
of Government. 

“ 4. '1 he principle by which lands are to be 

considered sircar or alienated is this: All lands 
included in the assets upon which the permanent 
jumma was fixed are sircar ; all lands excluded 
from those assets are alienated, at least the ze¬ 
mindar has no interest in them, although the sir¬ 
car has a claim to resume such as may be found 
to be held by invalid titles. The mokassa lands 
in Peddapoor are of the first description ; the 
amount of their revenue is included in the ac¬ 
counts of the Committee of Circuit upon which 
the permanent jumma was assessed ; consequently 
the zemindar has as much right iu them as iu any 
other villages, notwithstanding his permitting the 
mokassadars to hold them so many years for ser¬ 
vices performed or for considerations of relation¬ 
ship. The scrvauts of the zemindars who have 
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Hevenue, upon which the plaintiff relied 
in his plaint, it is admitted that the ze¬ 
mindar has no interest in any lands ex¬ 
cluded from the assets upon which the 
permanent assessment was fixed. 

The permanent revenue was assessed 
upon the lands included in the accounts 

received salaries, or the relations of the zemindar 
who have enjoyed allowances in money from his 
liberality, might claim a permanent right to such 
money payments with as much justice as the 
mokassadars could claim their villages. Ihe 
question of right, therefore, is indisputable ; but 
another consideration arises as to the expediency 
of selling the mokassa villages, with the mootahs 
in which they are situated, or of separating them. 

<l 5. Iu my letter under date the 30th June, 
you were informed that the Board did not see the 
necessity of resorting to the mokassas whilst other 
means existed of recovering the public balances. 
As a general principle, this observation might 
doubtless be supported ; it was in that view only 
that the point was considered by the Board ; but 
seeing that the lauds of the zemindary are in all 
probability about to be transferred in perpetuity 
to another proprietor, it has appeared to the 
Board, on further consideration, that the separa¬ 
tion of the inokassas from the mootahs to which 
they originally belonged would be liable to much 
objection. 

“6. It is true, that though they are separated 
the Government might resume them hereafter, 
and assess them to the full sircar revenue ; but 
the act of exempting them in the first instance 
would serve only to give countenance to a wrong 
principle, viz. that they are not equally liable as 
other lands to the sircar rent, while it would also 
be injurious to the present zemiudar, inasmuch as 
it would render necessary the disposal, on account 
of arrears, of a further portion of the zemindary. 

“ 7. For these reasons, the Board are of opi 
nion that the mokassas should be included in the 
mootahs to which they respectively belong, a< 
they were when the permanent settlement of the 
zemindary took place, and that on the occasion of 
disposing of those mootahs, the purchasers should 
he given to understand that the mokassas are con¬ 
sidered to be liable to the zemindars and to the 
Company for the full proportion of the sircar re¬ 
venue. 

“ S. In answer to your reference, under date 
of the 14th ultimo, respecting the village of 
Mogullamoody, I am directed to acquaint you, 
that as no doubt exists as to the village being 
jeroyetty, there can be little doubt but that the 
Court will waive all injunction in bar to its sale, 
upon receipt of your answer to the precept already 
given, but if it should be repeated, it must of 
course be attended to by you. 

(Signed) W. Waytb, 

Secretary . 

“Fort St. George, ) 

15th September 1810.” J 


of the Circuit Committee. The respon¬ 
dent alleges that the lauds in question 
are not included iu those accounts, and 
therefore that they were not included in 
the permanent settlement. The accounts 
are produced ; the hamlet is not specified 
by name, but an explanation is given 
and evidence produced to show that these 
lands were included in the jeroyetty lands 
of the villages of Kirlumpoody and Chil- 
lungy. The Provincial Court thought 
that the evidence did not make out that 
fact. The Sudder Dewanny Adawlut were 
of opinion that, upon the whole evidence, 
they were not ineulded in the settlement. 

Their Lordships are of opinion that they 
ought not to disturb the judgment of 
the Court below, unless they are satisfied 
that their conclusion upon this fact is 
erroneous. They have examined the evi¬ 
dence on both sides with much attention, 
and have applied to it the observations 
urged during the argument; and although 
I am not authorized to say that the evi¬ 
dence convinces their Lordships that the 
lands in question were excluded from the 
Circuit Committee accounts, I am direct¬ 
ed to express their Lordship’s unanimous 
opinion, that there is nothing in the case 
that enables them to decide that the 
Sudder Dewanny Adawlut was wrong in 
coming to that conclusion. 

Their Lordships, therefore, feel it to be 
their duty ‘to advise His Majesty to dis¬ 
miss the appeal, with costs. 


UND | Appellant, 


The Jfth February, 1S35. 

ON APPEAL FROM THE SUDDER 
DEWANNY ADAWLUT OF BENGAL. 

Moharajah Grees Ciiund 
Roy, 

versus 

SnusiBHOO Chund Roy, ... Respondent. 

A zemindar bequeathed the whole of his zemin¬ 
dary to his eldest son, leaving a certain fixed sti¬ 
pend to each of his other children, which allowance 
was not, at the time it was made, excessive, consi¬ 
dering the extent of the zemindary, but was consi¬ 
dered by the court that, in consequence of events 
which had subsequently occurred, there ought to 
bo a reduction. It was alleged, and there was no¬ 
thing but that vague and indefinite assertion; that 
by degrees the value of the zemindary had been 
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reduced by a sale of some portion of it; but as it 
was nowhere alleged that the sale had been occa¬ 
sioned by bad seasons or an act of God and not by 
any default of the appellant himself or of those 
through whom he claims, the question of Natural 
Equity could not be raised. 

The Right Hon’ble Thomas Erskine : 

There have been many points of law 
raised and discussed in tins case, which 
certainly would be of great importance, 
not only as to the zemindar himself, but 
also to every branch of the zemindar’s 
family ; and if it had been necessary in 
this case for their Lordships to express 
any opinion upon those points of law, 
they would have takeu time to consider 
this case, in order that the decision of 
those important questions might receive 
the careful attention which they demum!- 
ed ; hut it appears to me that the facts 
in this case lay no sufficient foundation 
for the decision of those points. 

It appears that this will, which was 
made by Rajah Kisheu Chund, the great¬ 
grandfather of the present appellant and 
the grandfather of the respondent, be¬ 
queathed the whole of the zemindary to 
his eldest son, leaviug a certain tixed sti¬ 
pend to each of his other children. Now, 
it is argued in this case that Kishen 
Chund had no authority by the Hindoo 
law to give such stipends as he then al¬ 
lowed, because they were excessive j but 
nil the facts of the case disproved that 
assertion : nor was it ever alleged in the 
Court below that that was an excessive 
allowance, because it seems to be admit¬ 
ted that, at the tune it was made, it was 
a fair stipend to be allowed, considering 
the extent of the zemindary. So far from 
being disputed, it appears to be acquiesc¬ 
ed in for a considerable time. Iswar 
Chund himself admitted that the zemin¬ 
dary was of sufficient extent to warrant 
the payment of those different stipends, 
and he continued to pay them and pro¬ 
mised to pay them. 

Now, their Lordships do not say that 
the promise by Iswar Chund would of it¬ 
self bind his heir, so as to make him pay 
a stipend which was avowedly untit and 
excessive j but it amounts to an admis¬ 
sion that the allowance made to the 
younger children was not excessive. And 


theu, if the present appellant meant to 
set up that, in point of fact, that was an 
excessive allowance, he should have made 
that point in the Court below. But no 
such point appears to have beeu made, 
either in the Zillah Court or in either of 
the Courts of Appeal, that the original 
settlement upon the young children was 
excessive. On the contrary, it seems to 
have been admitted that it was originally 
a fair settlement ; but it was considered 
by the Court that, in consequence of 
events which had subsequently occurred, 
there ought to be a reduction in those 
stipends which originally were proper. 

Then a number of cases have been cited 
to shew us that English equity applies to 
this case. Cases of contract have been 
cited which have been determined ac¬ 
cording to the Civil law and the law of 
Scotland and other countries where a 
party has made a contract for the letting 
of laud at a certain rent, which, accord¬ 
ing to the intention of the parties, is to 
be proportionate to the profit of that 
land, and where, without any default of 
the tenant, the profits are reduced ; and 
in those cases the proportion of those 
profits to be paid to the landlord has 
been held to be reducible also. It ap¬ 
pears to me a perfectly distinct proposi¬ 
tion from that which is now raised. 

In order to raise a question in this case, 
the appellants should have made out 
clearly that the value of the zemiudary 
had been reduced, and had beeu reduced 
not by any default of his own or of those 
through whom he claims, but by an act 
of God, as in those cases, in order to raise 
the question of Natural Equity. But 
there is no such proof, there is no such 
allegation even : there is nothing but the 
vague, indefinite assertion, that by de¬ 
grees the value of the zemindary has been 
reduced by a sale of some portion of it $ 
but whether that sale had been occasion¬ 
ed by bad seasons, or by neglect of the 
person, or by any other cause, is nowhere 
alleged. It is not even alleged to have 
taken place iu consequence of bad sea¬ 
sons. So that there really are no mate¬ 
rials upon which their Lordships can en- 
^er into any discussion of the principle of 





the law upon which the Counsel for the 
appellant have sought to place this case. 

But it has been said that the Court 
below have not decided this case; that, 
upon reference to a former decision, they 
were satiatied with that, without entering 
into any discussion of the poiuts of law 
now raised. Why, for the very reasons 
I have given before, those facts were not 
sufficient to raise the point of law. There 
seemed to be nothing in the case but the 
amount of the arrears and the amount of 
payment; aud then the consequence is 
that, as that question had been dismissed 
before in the case in which the father was 
originally a party, when the son of that 
father, the present appellant, afterwards 
came, as no new facts are brought in and 
no new point raised, the only question 
seems to be the amount of the arrears. 

Then it is said the decree is erroneous, 
because they made the party personally 
responsible, instead of making him res¬ 
ponsible only to the amount of assets. 
But, in the first place, it is not contended 
here that the value of the inheritance is 
not equal to the payment of all the ar¬ 
rears; but it is said that, if those are 
paid, the zemindar will get very little. 
But there was no such objection raised in 
the Court below. When the Zillah Court 
pronounced its judgment, aud the present 
appellant appealed from it, he never made 
the objection that the original decree 
made him personally responsible, but he 
discussed it solely upon the general prin¬ 
ciple upon which he has discussed it here, 
for which he has laid no foundation in 
point of law; and it is too late now to 
call upon His Majesty in Council to re¬ 
verse a decree pronounced twenty-nine 
years ago, upon the ground that it made 
the party personally responsible, when 
he himself, up to that time, had never 
made any such objection : and it now ap¬ 
pears to be a point raised rather by the 
ingenuity of the learned Counsel thau by 
any suggestion of his own. It appears, 
upon the whole case, that he was not like¬ 
ly to have any property that was not ac¬ 
tually derived from his father. Their 
Lordships think there is no ground for 
disturbing the judgment, and therefore 


that the decree should be affirmed with 
costs. 

6th February , 1835 . 

Present : 

The Vice-Chancellor, Mr. Baron Parke, Mr. 
Justice Bosanquet, the Chief Judge of the 
Court of Bankruptcy, and Sir Alexander, 
Johnson. 

On Appeal from the Court of Sudder 
Dewanny Adawlut of Bengal. 
SUMBOOCHUNDER CHOWDRY, } 

Sou of Shamchunder ( , „ 

Chowdry, and Rooder- > A PP dlants y 
chunder Chowdry,* ... ) 
versus 

Naraini Dibeh and Ram:- ) „ , , 

kishor, ... ... } Ztspondents. 

The Judicial Committee are bound to take notice 
of the law of the country from which the appeal 
comes, and to decide according to it, although it 
has not been noticed in the Court below,t when, 
therefore, a Court below had decided upon the 
ground of evidence of which they had cognizance 
in another suit, but which was not legally before 
them in the suit in. question, their decree was sup* 
ported on the ground that tho appellant, who was 
the plaintiff before them, had, according to the law 
of the country, no right to sue. 

An adopted son, according to the Hindu law, is 
entitled to succeed to his collateral as well as his 
direct relations by adoption. 

The facts of this case (which is report¬ 
ed in the first volume of Macnaghten’s 
Reports, 209, new ed., 279), are fully 
stated iu the judgment. 

Millar (K. C.), and Wigram (K. C.), 
for the Appellants: 

Spankie (Serjeant), and Lloyd 1 for the 
Respondents. 

The authorities which were cited on, 
the part of the respondents to show the 
right of adopted sons to succeed to the 
property of their collateral relations by 
adoption, were, Menu, chap, ix., v. 158, 
159; Daya-Bhaga, v. 7, 8; Mitacshara, 
cap. i., s. xi., v. 30, 31 ; Macuaghten’s 
Principles of Hindu Law, vol. i., p. 
aud Sir J. Macnagh ten’s Considerations 
on Hindu Law, p. 177 ^ Sutherland’s 


* 3, Knapp’s Reports, p. 55. 
t This case may probably be held as overruling 
j the obiter dicta of the late Master of the Rolls, in 
1 Franldand v. M’Gusty, 1, Knapp, 298. 
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Synopsis, head 4th, and note xx ; Cole- 
brooke’s Digest, vol. iii., p. 177, cap. iv., 
art. 217. 

Mr. Baron Parke : 

This case comes before their Lordships 
upon an appeal by two persons of the 
names of Sumboochunder Chowdry and. 
Rooderchunder Chowdry. against the de¬ 
cree of the Sudder Dewauny Adawlut 
which was passed in favour of the respon¬ 
dents, Naraiui Dibeh and her adopted 
son Ramkishor, in a suit in which the 
plaintiffs below sought to recover a fourth 
part of the revenues of the zemindary of 
the pergunnahs MymunsingandZaffershye. 

The decree ot the Sudder Dewauny 
Adawlut, against which this appeal is 
preferred, affirmed the decree of the 
-Zillah Court of Mymunsiug; and the 
question, is, whether this decree of the 
Sudder Dewanny Adawlut is wrong. 

Their Lordships are in this case placed 
under the necessity of deciding a ques¬ 
tion of Hindu law, which, as far as we 
learn from the proceedings in the case, 
has not been expressly decided by the 
courts below, because the Zillah Court 
decided the case upon a ground which 
their Lordships think cauuot be sustained. 
The way in which the question arose 
appears to have been shortly this : —Upon 
the death of Kishenkissor, which took 
place in the year 1773, his first wife, 
Ruttun Mala, adopted, or is said to have 
adopted, but whether she did or not is im¬ 
material to the present question, a person 
of the name of Nundkishor, who remain¬ 
ed in possession of the property in ques¬ 
tion three or four years after the death of 
the widow, and died iu the year 1786-7. 
Upon his death, in that year, Joogulkis- 
sor, who was the adopted son of Kisheu- 
kissor’s brother, Gopalkishor, and who 
was the father of Hirkishor, commenced 
a suit against Naraini Dibeh, who was 
then in possession in right of her adopted, 
or supposed adopted, son. 

This took place in the year 1788, and 
during the progress of that suit the pre¬ 
sent appellants were allowed to intervene 
as parties. That suit was brought to a 
termination by a decree of the Court in 
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1795, that one moiety of the property in 
question belonged to Ramkishor, one of 
the present respondents, and that the 
appellants were entitled to the other 
moiety. Against this decree there was 
an appeal to the Provincial Court by 
Naraini, the present respondent j and 
upon that appeal a decree was pronounc¬ 
ed, by which the decree of the Zillah 
Court was reversed, upon the ground that 
the intervention of the appellants was 
illegal. The whole cause was put an end 
to, and liberty was then given to all 
parties to commence fresh suits. 

In cousequence of that, it appears that 
fresh suits were instituted. The first suit 
instituted was by Hirkishor, who was the 
son of Jookulkissor, the adopted son of 
the brother, by the whole blood, of Kis¬ 
henkissor ; and the other suit was insti¬ 
tuted by these appellants, who were the 
sons of the brother of the half blood of 
Kishenkissor. After the whole of these 
suits had proceeded a certain way, an 
order was made to stay the proceedings 
in the second suit, till the termination 
of Hirkishor’s suitj and that is one of 
the present causes of complaint. Accord¬ 
ingly, the suit of Hirkishor’s proceeded, 
and, finally, the Court decided that the 
claim of Hirkishor was well founded, and 
rejected the claim of the appellants. 
Alter this decision, there was an appeal 
to the Provincial Court of Dacca, and 
that Court reversed the decision of the 
Zillah Court, so far as it recognized the 
right of Hirkishor, and affirmed so much 
of it as related to the rejection of the 
appellants’ suit. 

From this decree there was an appeal 
to the Sudder Dewauny Adawlut, and 
that Court decided the case, upon the 
ground that it appeared to be clear upon 
the evidence that Naraini Dibeh, the' 
widow, had adopted Ramkishor, and that 
therefore the claimant had no title to the 
estate. 

Now the complaint made by the ap¬ 
pellants is, that they have never been 
heard both upon some questions of fact, 
aud also upon some questions of law. So 
far as their objections rest upon their not 
having been heard upon any questions of 
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law, it appears to their Lordships that 
there is no ground for the complaint, be¬ 
cause the law is a matter upon which 
evidence is not to be received, but all 
questions upon it are to be determined 
by the Court; and when questions are 
submitted to the pundits, the object is 
not to examine them as witnesses, but to 
consult them upon matters of which they 
are supposed to be fully cognizant. There¬ 
fore there is no ground for the complaint 
of the appellants, that they were preclud¬ 
ed from giving evidence upon the points 
of law in the suit in which Hirkishor was 
a claimant. 

But it is said that they may have been 
prejudiced by not having had an oppor¬ 
tunity of litigating the questions of fact; 
and upon that point, their Lordships are 
of opinion that the proceedings of the 
Court below were irregular; they had no 
right to decide upon a question of fact in 
which the appellants were interested, be¬ 
hind their backs, and in a cause in which 
the appellants were not parties. 

The Provincial Court and the Court of 
the Sudder Dewanuy Adawlut appear to 
have decided a very important question 
of fact in which the appellants are inter¬ 
ested, in their absence, for they have de¬ 
cided upon the evidence adduced in the 
other suit, which was not evidence in this 
Buit, that Naraiui had adopted, by the 
directions of her deceased husband, Ram- 
kishor ; and upon that ground they de¬ 
cided that Ramkishor was entitled to the 
inheritance. That matter the appellants 
ought to have had an opportunity of con¬ 
testing ; they have been precluded from 
doing so by the decision of both the 
Courts below; and if it had turned out 
that the appellauts were entitled to the 
succession, it would have been a just 
ground for reversing those decisions. 

But though it may be true, as the ap¬ 
pellauts have alleged in both their peti¬ 
tions of appeal, that Naraiui was not au¬ 
thorized to make the adoption, and that 
the adoption did not take place according 
to the Hindu law, yet nevertheless, if we 
Bee that the judgment is righly founded 
upou the Hindu law, upon a question 
totally independent of that adoption, and 


that these appellants have no right to 
succeed to the property according to the 
Hindu law, although the Courts below 
have put their judgment upon a wrong 
ground, their Lordships must give judg¬ 
ment against them. 

It is an admitted fact in the case, and 
is not disputed by the appellants them¬ 
selves, that Joogulkissor was himself au 
adopted son; that is the first fact admit¬ 
ted. In the first page of the Appendix, 
they say that Joogulkissor was the adopt¬ 
ed son of Kishungopal Roy; and in the 
course of the suit, it appears that the 
Court asked this question of the pleaders 
on the part of the plaintiff : “ Is Joogul¬ 
kissor Roy the adopted sou of Kishun¬ 
gopal Roy or not V Aud the answer is, 
“ He is the adopted sou of Kishungopal 
Roy.” That fact is therefore distinctly 
admitted on the part of the appellants, 
in answer to a question put by the Court; 
aud the question is, whether, that fact 
being admitted, the appellants cau have 
auy right to succeed to the property in 
dispute. 

It may be admitted that, in the an¬ 
swers given by the pundits, there is not 
au agreement upon the question of law, 
whether the sou by adoption cau succeed 
collaterally to the relations of his father ; 
there is a difference of opinion, but the 
weight of the opinions is, that he may so 
succeed. Opinions have also been cited 
by the appellants themselves to the same 
effect; aud their learned counsel have 
cited the Daya-Bhaga,* and other authori¬ 
ties to the same effect, in Colebrooke’s 
Digest of Hindu Law, page 177,+ and in 
Sutherland’s Synopsis, page 11,J where it 
is expressly laid down that au adopted 
son not only succeeds his adopted father, 
but also succeeds collaterally. The Mi- 
tacshara§ has also been cited to the same 
effect. 

Now these are very strong authorities 
in favour of the proposition, that au adopt¬ 
ed son is to succeed lineally aud colla¬ 
terally ; and the reason pointed out, ao- 


* Cap. 10, v. 7, 8. 

+ Vol. 3, cap. 4, art. 217- 
+ Head 4tli, and note xx. 
§ Cap. 1, s. xii., v. 30, 31. 
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cording to the Hindu law, is, that he be¬ 
comes for all purposes the son of the 
father. Coupling, therefore, those autho¬ 
rities with the opinions given by the pun¬ 
dits in the course of the cause, tending 
in the same direction, it appears to their 
Lordships, unless some authorities are 
cited to the contrary, and the learned 
advocates for the appellants have neither 
of them cited a single authority from the 
Hiudu law of a contrary tendency, the 
whole of their argument is founded upon 
this, that by the course of proceedings 
they have been prevented raising the 
question of Hindu law j but no proposi¬ 
tion is more clear than that this Court 
is bound to take notice of what the law 
is in that country. We are bound to 
take notice of it, and decide it as well as 
we can. AVe have not, therefore, the ad¬ 
vantage of the decree of the Court below 
•upon the Hindu law, and we are not so 
sure we are right, because this decree has 
gone upon a different point; but it is 
upon a point that, to some extent, affirms 
the notion that their Lordships are about 
to adopt; for the decree adopts the notion 
that a brother may succeed to his brother 
collaterally. There may be a distinction 
between a succession in the direct line, 
and a succession to collateral relations; 
but the decision, as far as it goes, is a de¬ 
cision in support of the proposition of 
Hindu law which their Lordships now are 
about to recognize. Their Lordships think, 
therefore, looking at these authorities, 
and the weight that is due to them, that 
an adopted son succeeds not only lineally 
but collaterally to the inheritance of his 
relations, and if so, these appellants are 
not in a condition to succeed, because 
they have distinctly admitted in their 
own pleadings, and by the answer of their 
own pleaders given to the Court, that an 
adopted son of the brother by the whole 
blood was in existence at the time of 
their suit being commenced. If any 
adopted son of the whole blood is in the 
same situation as the natual son of the 
whole blood, then the only remaining 
question is, whether the son of the bro¬ 
ther of the whole blood succeeds in pre¬ 
ference to the sons of the brother by the 
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' half blood; and upon that point there is 
no dispute, for the authorities are uni¬ 
form.* 

For these reasons, it appears to their 
Lordships that the ground upon which 
the Courts have proceeded is not a correct 
ground, because they have proceeded 
upon a fact which the appellants had no 
means of litigating j yet they are right 
upon the point of law, that the appellants 
are not entitled to the property. The 
decree of the Court of Sudder liewanny 
Adawlut will therefore be affirmed, but 
without costs. 

The decree of the Court below affirmed, 
without costs. 


The 18th February , 1835. 

ON APPEAL FROM THE SUDDER 
DEWANNY ADAWLUT OF BOMBAY. 
Homabaee, widow of Dosabhaee, Appellant , 
versus 

Punjeabhaee Dosabhaee, ... Respondent . 

P claims the property of a deceased Parsee as his 
adopted son. H objects, alleging that the deceased 
had conveyed it to her by a will. If it was clearly 
made out that the adoption took place immediately 
before the death of the testator, it would render the 
execution of a will by him a very short time previ¬ 
ous to that, extremely improbable. 

Inasmuch as an adoption generally would imply 
that the adopted son is heir of all, and the adoption 
by Dhurm-Putr is an exception, one should expect, 
if there was any exception made, it would be notifi. 
ed. Such declarations are usually made on . the 
third day after the decease. And it is also usual, 
in case of Dhurm-Putr, to take a writing. In the 
absence of any such declarations or writings in the 
case of P. especially when, in the family of the de¬ 
ceased, they had been made and taken on previous 
occasions of adoption by Dhurm-Putr, the court 
was right in concluding that there was a general 
adoption of P. 

Mr. Justice Bosanquet : 

Their Lordships are of opinion in this 
case that the decree of the Sudder Adaw¬ 
lut ought to be affirmed, and the circum¬ 
stances of the case I will proceed to state. 

The person to whom the property be¬ 
longed, the subject of this suit, died on 
the 25th of June 1820. Upon the 21st 
of November in the same year, the res- 

* See Mitacshara, cap. 2, sec. iv., v- 6 and 7. 
Daya Crama Sangraha, cap. 1, s. 8; Daya-Bhaga 
cap. 11, s. vi., v. 2, 
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poudent in this suit, Punjeabhaee, pre¬ 
ferred his claim in the Zillah Court of 
Surat, in which he claimed to be entitled 
to the property of the deceased, as his 
adopted son and heir. Of course, in his 
plaint he states the relationship that he 
bore to the deceased, and he states that, 
in right of his relationship, he performed 
all the usual ceremonies according to their 
faith and religion ; and it may be justly 
observed that, if he was the adopted son 
and heir, he would, in respect of that 
character, be the person to perform the 
ceremonies, the adopted son being treated 
as the son of the person who adopts him, 
to all intents and purposes, if he is Pa- 
luk-beta, as if he was the natural-born son, 
unless there is a restriction of the nature 
mentioned in this case, and he was only 
Dhurm-putr. 

To this plaint the defendant (the now 
appellant) put in an answer upon the 20th 
of January 1821. In that answer she 
sets up a will. The proceedings go on to 
a rejoinder, and at that period of the 
cause, the cause is referred to arbitration j 
and pending the arbitration, in the year 
1822, an application is made on the part 
of two brothers, Ferozshah and Ardaseer, 
to the Zillah Court of Surat, requesting 
that this arbitration may be suspended. 
The Court, however, declined acceding to 
that proposition, and then an award was 
made. That award was appealed against 
to the Sudder Dewanny Adawlut, and 
those two persons, Ferozshah and Arda¬ 
seer, also took a part in that appeal. 
The award was ultimately set aside, upon 
the ground that the original submission 
to the award was not duly aud formally 
made, and that, consequently, the award 
itself fell to the ground. The grouud of 
the application to set it aside was, that 
there had been partiality on the part of 
the arbitrators, who appear to have 
thought that the present respondent was 
the adopted sou, and that the will was 
invalid However, the Court of Sudder 
Dewanny Adawlut, though they speak* of 
the conduct of the arbitrators themselves, 
do not profess to proceed upon that 
ground, but set it aside upou the ground 
that the original submission was invalid. 


Then the suit proceeded by the present 
respondent in the Zillah Court of Surat, 
and several witnesses were examined for 
the purpose of establishing the will, and 
also to establish the adoption ,• and Mr. 
Anderson, the Judge of the Zillah Court 
of Surat, was finally of opinion in favour of 
Homabaee, the present appellant, that 
the adoption was not estabished aud that 
the will was. 

This case is then appealed to the Sud¬ 
der Dewanny Adawlut, and there was a 
division of opinion in that Court. The 
Second Judge is of opinion both that the 
adoption is established and that the will 
is not established, but expresses a strong 
opinion that it is a forgery. The Chief 
Judge is of the opinion that was enter¬ 
tained by Mr. Anderson, and directly op¬ 
posed to the Second Judge. He was of 
opinion that the adoption was not estab¬ 
lished and that the will was. The third 
Judge was of opinion that the adoption 
is proved and the will is not satisfac¬ 
torily established ; and he throws out an 
opinion, in point of law, in the reasons he 
gives, that the will, if established, would 
not have the effect of setting aside the 
adoption ; but, upou the point of fact, he 
gives an opinion that the adoption is 
made out, aud that the will is not 
satisfactorily established. 

The question for consideration here is, 
Whether the opinion of those two Judges 
of the Sudder Dewanny, under those cir¬ 
cumstances, is wrong and ought to be set 
aside ? 

Several points have been raised, both 
upon the law and the fact. The ques¬ 
tions of law have been, Whether a will 
made by a Parsee to dispose of his pro¬ 
perty can be valid for the purpose of de¬ 
feating the right of his heirs land another 
question is, supposing such a will can bo 
made, whether would such a will, or not, 
be revoked by the adoption, if the adop¬ 
tion was clearly proved subsequent to the 
will 1 

It does not appear to their Lordships 
necessary to decide either of these ques¬ 
tions of law, for whatever opinion they 
may entertain upon either of these sub¬ 
jects upon these papers, it might he in- 
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convenient to express a decided opinion 
upon points of law which are at all doubt¬ 
ful, where the question itself may be de¬ 
cided upon the matters of fact that ap¬ 
pear upon these papers. It appears, I 
must say, that the general effect of a will 
in disposing of the property of a Parsee, 
as well as of other persons who die leav¬ 
ing a clear will disposing of property in¬ 
dependent of adoption, seems to have 
been assumed in the case, and it can 
scarcely be said to be denied by either of 
the parties. 

The substantial questions are of fact. 
First, whether the adoption has been 
proved ? and secondly , whether the will has 
been established ? 

If the adoption before the death of the 
testator is clearly made out and establish¬ 
ed at the time that the adoption in this 
case was alleged to have taken place, 
namely, almost immediately before the 
death of the testator, it would render the 
execution of a will by him a very short 
time previous to that, extremely impro¬ 
bable. Without entering into the question 
of law, whether such an adoption made 
regularly and with ceremonies would have 
the effect of revoking a will, which it is 
not necessary to decide, this may be stat¬ 
ed, that it would render the existence of 
such a will improbable, and therefore call 
for very clear proof to establish its exis¬ 
tence. It is in that way, therefore, that 
the adoption will have its effect upon the 
evidence respecting the will. 

With respect to the adoption, it will be 
observed that the case stood in a very 
different situation in the Sudder Court to 
what it did in the Zillah Court in Surat. 

Several witnesses were called in the 
Zillah Court, and among others that im¬ 
portant witness of the name of Eduljee 
Dunsha, a Parsee, a neighbour, who was 
called in when the adoption took place, 
the day before his death. His testimony 
is clear and distinct upon that subject. 
Several witnesses are also called in by the 
Sudder Dewanny .Court, who state that 
the facts took place as that wituess states ; 
and that would be undoubtedly and clear¬ 
ly a valid and legal adoption to all intents 
and purposes. 


In examining the testimony given by 
the witnesses in the Court of Sudder De¬ 
wanny Adawlut, it appears that the per¬ 
sons spoken of as having been present at 
that alleged adoption were Puujeabhaee 
himself, the adopted son, Dosabhaee the 
adopter, the father of the adopted son, 
the mother of the adopted son’s wife 
Moteebaee, and Eduljee Dunsha, who had 
been examined in the Zillah Court, and 
another person of the name of Peshtun- 
jee Khaoosjee, who was also present, but 
not being a resident at Surat mny account 
for his not having been examined in the 
original suit. At all events, he was not 
examined in the original suit; and it is 
remarked by the Judge that neither party 
thought it necessary to call him, and ho 
was not called by the Judge of the Zillah 
Court; but the sitting Judge of the Sud¬ 
der Dewanny thought it necessary to call 
him, as a person spoken of originally as 
one of the persons present, and upon 
being examined he gives a most distinct 
account of what passed. He states that 
the adoption took place just in the man¬ 
ner proved by Eduljee Dunsha. There¬ 
fore the Court, who decided in favour of 
that view of the subject, had that addi¬ 
tional important evidence before them 
that the other Court had not. 

In addition to this testimony there is 
the testimony of Darashah, the father of 
the respondent, who may be supposed to 
have a bias in favour of his son, and Motee¬ 
baee, who had a bias in favour of her 
daughter, who married him. But there 
are, besides those two, other witnesses who 
are of importance, and speak to the ad¬ 
missions of the appellant herself upon 
this very subject; and one of these is the 
sister of the deceased, whose name is 
Koonwurbaee. She says, “ when Dosa- 
bhaec was dead, Puujeabhaee and Homa- 
baee came to the room which is occupied 
by the women when they are impure, and 
the former said, ‘ That is the alleged 
adopted son ; I will perform Dosabhaee’s 
funeral ceremonies/ She replied, ‘You 
are his heir, his son-in-law, and the pro¬ 
perty belongs to you. I have now soma 
of his money in my possession ; l will pay 
the funeral expenses, and you must bor- 
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row some more and bring it to me, and I 
will give you an account of the money.’ ” 

Now, this is the testimony with respect 
to the adoption before the death. There 
are, then, circumstances that took place, 
respecting which there is no doubt and 
no contradiction, namely, that three days 
after the death of the deceased there was 
a meeting of the caste, and at that meet¬ 
ing there were present, among other per¬ 
sons, the two brothers, Ferozshah and 
Ardaseer, the cousins of the alleged adopt¬ 
ed sou. They, as being the descendants 
of one of the three brothers, of whom the 
deceased was one, were present at this 
meeting ; and the priest being there, the 
tunderooste was read, and it was read, as 
it is admitted by all, in the name of the 
person who claims to be the adopted son. 

Now, there is some contradiction be¬ 
tween the witnesses as to anything being 
said about its being Paluk or not. Some 
of the witnesses say he was expressly de¬ 
clared to be Paluk, or adopted son gene¬ 
rally : others say, nothing was said ; but 
all agree in this, that no remark was made, 
and no mention was made of its being 
Dhurm-putr. Homabaee herself was ma¬ 
nifestly present, as appears by the testi¬ 
mony of one of the witnesses referred to, 
and she made no objection to the tuude- 
rooste being read iu general terms. It is 
said by one of the witnesses, no distinc¬ 
tion is made as to the mode of reading, 
whether it is Dhurm-putr or Paluk j but 
inasmuch as adoption generally would 
imply that the adopted son is heir of all, 
and the adoption by Dhurm-putr is an 
exception, one should expect, if there was 
any exception made, it would be notified. 

Now, it does appear that, although it 
may not be indispensably necessary, as a 
matter of law in Dhurm-putr that a de¬ 
claration should be made on the third day 
after the decease, yet it does appear it 
is usual so to do ; aud not only is it usual 
to make such a declaration, hut that it is 
usual, in case of Dhurm-putr, to take a 
writing. Now, no writing is produced, 
or preteuded to have been given, as an ac¬ 
knowledgment by Punjeabhaee that he 
was merely adopted as Dhurm-putr. We 
have had instances stated where a writ¬ 


ing was taken in this family, aud another 
iustance where, it having been given, it 
was notified at the Parsee church; and 
therefore it is of importance to notice 
that what was usual was not observed. 

Under all these circumstances, their 
Lordships are of opinion that this is very 
strong evidence to satisfy their minds 
that the Court of Sudder Dewanny has 
done right in coming* to a conclusion that 
there was, in poiut of fact, a general 
adoption of Punjeabhaee, the respondent. 

Then the next question is, was there, 
or was there not, a will? Now, we have 
to consider on this occasion the evidence 
given, and also the conduct of the parties 
who claim under it. 

The answer whs not put iu until the 
20th of January 1821, the plaint having 
been filed on the 21st November. It ap¬ 
pears there had been some rumour of au 
intention to set up a will, and application 
was made by Punjeabhaee the original 
plaintiff, calling upou Homabaee to pro¬ 
duce this will and file it; and an order 
was made upon the very same day, by 
which she was directed to file it imme¬ 
diately, and further with an intimation 
that, unless it was filed immediately, it 
would not be received. This was nine 
days before the answer was put in and 
the will is not produced till then ; and 
then the will is produced at the same 
time as the answer, and the reason given 
for the delay in putting iu the will (which 
had never been made public, except as it 
may have been shewn to private indivi¬ 
duals, it was never made public till the 
20th of January 1821), and the reason 
given was that she was in a state that 
prevented her from complying with the 
order of the Court. If that excuse be 
true } it could not prevent her the whole 
time i and there is the evidence of per¬ 
sons acquainted with her, females of the 
family, who state positively that she was 
not in that state at that time, aud had 
not been for some time before. There is 
further the evidence of one of the women, 
who says that, when the messenger came 
and called upon her to produce the will, 
she got up and went into a corner. This 
is the conduct of this person with respect 
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to this will ; and when the tunderooste is 
read declaring him to he the adopted son, 
she makes no mention of any disposition 
in her favour ; she makes no objection to 
the ceremony $ and when there is an order 
for the will being produced, she delays 
producing it for several days, and at last 
'gives a reason for it not consistent with 
truth. 

Then we come to examine the will it¬ 
self. That will purports to have been 
made on the 2nd of June 1820, that is, 
twenty-three days before the death of the 
testator. It purports to be attested by 
two witnesses, and it is upon a stamp of 
fifty rupees, the proper stamp for such a 
will ; and, in order to establish the pro¬ 
bability of this will having been duly exe¬ 
cuted at the time, a witness has been 
called, the Stamp Darogah, to prove that 
a stamp corresponding with the stamp 
upon the will was purchased at that time. 
His evidence upon that subject is, that 
he finds by a book, or rather by some 
loose sheets, not by the book itself, that 
a stamp was purchased, as appears by an 
entry in the book, or rather upon cer¬ 
tain loose sheets, where it is written down, 
“A stamp paper, No. 98, purchased on 
the 1st June 1820, by Rustomjee for Do¬ 
sabhaee Bermunkbaee.” In the book it 
is written down as the third class of stamp 
paper. Now, upon this it is to be ob¬ 
served, we have neither the evidence of 
the person who bought it, nor of the per¬ 
son who sold it. There is reason to 
suppose that Rustomjee, the person who 
bought it, is dead (at least a person of 
his name appears to be dead), and I will 
assume for the argument he is dead ; but 
there is no account from the person who 
sold it; and it is rather a remarkable thing 
that this document is inaccurate in this 
respect, that though it appears that the 
stamp upon the will is of the fourth class, 
that that which is written down in the 
book is, that it is the third class. How¬ 
ever, the witness says, “ A stamped paper, 
No. 98 of the year 1816, has this day been 
shewn to me.” The stamp entered in the 
book was No. 98, and was of a corres¬ 
ponding amount; and though there is 
this mistake, it does afford reason to be¬ 


lieve that this was the stamp used on 
that occasion. But whether purchased by 
Dosabhaee’s order is not established by 
this paper. However, this is a circum¬ 
stance^ when examining the probabilities, 
that we ought not to pass over, a circum¬ 
stance not of any great weight, that there 
was a stamp purchased at the time of the 
amount required for this will, by a person 
professing to come from Dosabhaee, and 
sold by this person, of whom we have had 
no account. And then it says it agrees 
with the Government account. What is 
the nature of that Government account, or 
whether it mentions that this No. 98 was 
sold to this person, we have no very clear 
and satisfactory evidence. But then, in 
order to establish this will, professing to be 
attested by the witnesses who have sub¬ 
scribed it, the witnesses themselves are 
examined. There is, first, the testimony 
of Abdool Kajee Mahomrued Churagh, a 
Mussulman; and in his first deposition, in 
giving an account of his attestation of 
this instrument, he does not fix the time, 
but speaks very loosely of its being a 
certain length of time before, in very ge¬ 
neral terms. He says “ About four years, 
or four years and a half ago, Dosabhaee 
made me sign a will, and the will which 
I have this day seen has both my seal 
and signature to it. The circumstances of 
the case are as follows : I have known 
Dosabhaee for a long time, and we were 
in the habit of going to each other’s 
houses. One day Dosabhaee said to me 
that he felt unwell, and on that account 
he intended to make his will. I told him 
that it was proper that he should do so. 
About 15 days after, this Dosabhaee 
came with the will in his hand to my 
house, and told me to sign it.” Accord* 
ing to this man’s testimony, Dosabhaee 
came to his house with it, and this origi¬ 
nal deposition states that Dosabhaee was 
alive at that time. “ How many days af¬ 
ter you signed the will did Dosabhaee 
die V He says, “ One or two months, or 
perhaps a little more.” The will being 
dated the 2nd of June, and the testator 
having died on the 23rd of June, he is 
very much out in his statement there. 
Then, aft*r the testimony of certain wit- 
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nesses examined on both sides, he is ex¬ 
amined again, and he says twenty-three 
days, or a little more than a month before 
the death of the testator it was when he 
signed the will. 

The next witness is a man of the name 
of Tekundass Doongursee, and he says, 
“ About fours years ago I went to Dosa- 
bhaee, being a friend of his, for I was in 
the habit of doing so every year. Dosa- 
bhaee shewed me the will, and said that 
he was iu bad health, and on that account 
he made his will and had got one witness 
to it, and requested me to sign it also. 
I did so in Dosabhaee’s office.” Those 
two witnesses speak to their having sign¬ 
ed the will. Those are the only two that 
have signed. Then Punjeabhaee Ruttum- 
jee says, “ About four years ago Dosa- 
bhaee made his will in favour of Homa- 
baee.” That was in 1824, that is the 
date of his deposition. This man is a 
Parsee. He says, “ The will was brought 
to him, but he refused to sign it. There 
were, however, then, two witnesses. The 
testator told me to read it and sign it.” 
After this he speaks to having seen it, 
and haviug seen the two witnesses’ names 
to it, and that the testator told him that 
two other persons had refused to sign it. 

Then there is Mooftee Gholam Ali, the 
person whom he appears to have consult¬ 
ed upon the subject of his will. He ad¬ 
vised him to have it written in the Gu- 
zerattee language and he would translate 
it into Persian, and the will was after¬ 
wards brought to him in the Guzerattee 
language, and he was asked to put his 
seal to it. This he declined to do, be¬ 
cause it was in his own language, and 
he did not think fit to sign it in the Gu¬ 
zerattee language. He does not say whe¬ 
ther there was any witness to it. So that 
there is only one witness who speaks to 
there being any witness to it, except the 
witnesses themselves who attest it. Then 
we have no accouut of the man who was 
employed to write the will, and we have 
no other account, except what I am 
about to state, of the handwriting of the 
testator himself. You have no account 
of the person consulted and who drew it 
up. It appears that the testator thought 
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it necessary to come and consult Mooftee 
Gholam Ali about the will, and therefore 
he did not consider himself competent to 
make it himself, and there is no person 
who says it was an autograph in his own 
handwriting. 

Then Ardaseer says that the signature 
appears to be in the handwriting of the 
testator. That is all that he says, and 
nothing further is asked upon that sub¬ 
ject. With respect to the will itself, ho 
says Homabaee told him, four or five day3 
after Dosabhaee’s death, that there was a 
will. He did not see it then: it was 
within two months after the death of the 
testator he saw the will, with two wit¬ 
nesses to it. 

Now, whatever may be the value of 
this witness’s character or credit, his testi¬ 
mony amounts, after all, to nothing more 
than this: that, a short time after the 
death of the testator, Homabaee told him 
there was such a will, which neither ho 
nor she made any mention of at the time 
the tunderooste was read, and at the 
interval of a month or six weeks she 
shewed him the will with two witnesses 
to it. When it was made, or whether 
it was in existence at the time when 
the tunderooste was read, or whether 
she mentioned it to him, we have no 
evidence : all we have is that he says 
there were two witnesses to it. It is to 
be observed that here is a stamp; and 
those precautions might very possibly 
have been observed if the will was in con¬ 
templation, in order to induce the testa¬ 
tor to make a will. He was very near 
his death, and it was not at all impossi¬ 
ble that this woman might have had the 
iutention of applying it to the purpose of 
a will; but we have no evidence that the 
testator ever interfered about this stamp¬ 
ed paper. 

This is the evidence in favour of the 
will; now, what is the evidence against 
it ? The evidence against it is, indepen¬ 
dently of the circumstance of it not being 
notified at the reading of the tunderooste 
and there being no writing corresponding 
with it, acknowledging by Punjeabhaeo 
that he was Dhurm-putr, independent of 
those circumstances, and its not being 
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witnessed by any of the relations or of the 
caste, which possibly might arise from the 
circumstance of the testator being about to 
dispose of his property in a manner that his 
caste might disapprove of; still we find 
that that which is usual was not done 
upon this occasion. Then, independent of 
all that, we have the testimony of four, 
if not five, witnesses, who positively state 
that they saw this will after the death of 
the testator, and that at that time it had 
no witnesses to it; that they were applied 
to by the widow or by the brother to 
sign it, and that they refused, and that 
at that time there were no witnesses to it. 

Now, the persons who state that are 
Dunjeabhaee Saporjee and Duusha Ed- 
uljee, who, be it observed, is a Parsee, 
and whatever credit is due to a person on 
that account is due to him. Hurgovindas 
Huggerwands, who was applied to do it 
and refused, and Eduljee Ruttunjee, a 
Parsee also, those four refuse to sign. 
They were asked after the testator’s death, 
and they all say there was no witness to 
it at that time. Then we have this im¬ 
portant fact besides, from the evidence of 
Eduljee, that Homabaeo was the person 
who applied to him, and that she told 
him that Abdoola would witness it. Now, 
if that account is true, it is indeed not 
wholly unimportant, as contradicting the 
testimony of Abdoola, who stated he 
signed it before, and if so, the testimony 
of the second witness cannot be true. 
These witnesses are opposed to one an¬ 
other in the testimony they gave; but the 
evidence seems to warrant the conclusion 
that the majority of the Sudder Dewanny 
came to, namely, that this will was not 
satisfactorily established. 

Then there is one other witness besides 
Peshtunjee Kalabhaee, who speaks not 
only of the declaration of Homabaee that 
Abdoola would witness it, but he positive¬ 
ly says that Abdoola said he had signed it 
after the testator’s death. ‘‘Abdoola 
said to Dadabhaee, ‘ You and Peshtunjee 
are now endeavouring to settle the dis¬ 
pute between Punjeabhaee and Homabaee: 
the sooner you settle it the better ; be¬ 
cause after Dosabhaee’s death, I attested 
Homabaee’s will at her own request, and 


also at the desire of a respectable per¬ 
son.* ” Who that respectable person was 
he does not mention. Here are three 
witnesses upon this part of the subject in 
contradiction of Abdoola, and as I said 
before, if these witnesses are credited, it 
gets rid of the will. 

Under all these circumstances, the ma¬ 
jority of the Sudder Court were of opi¬ 
nion that the will was not proved. It is 
a question to be judged of in a great de¬ 
gree by a comparison of the evidence ; 
but w r e may look at the circumstances 
of the case, and what are they ? In whose 
favour is the adoption ? The adoption is 
made in favour of one of his nephews who 
had married his own daughter; there¬ 
fore it was not at all unnatural, if a se¬ 
lection was made, that that selection 
should be made in favour of the husband 
of his daughter. The other party who 
claims it upon this occasion is his second 
wife, and she is entitled to a provision out 
of the estate by the Parsee law as well as 
the Hindoo law. She will not be left des¬ 
titute by this will not being established. 
She is entitled to a provision, and there * 
fore the disposition is not an unnatural 
one, not an improbable one, not an unkind 
one, and not one that you can think at 
all unlikely to be made. 

There is only one other observation 
with respect to Ardaseer, whose evidence 
has been so much relied upon. I have 
already observed that the evidence he 
gives himself does not amount to much ; 
but the situation in which he stands, if 
compared with the testimony of other 
witnesses, does not appear to their Lord- 
ships to place him in a very favourable 
situation. He is a party to the cause, 
and may have had a very considerable 
interest in supporting the suit of Homa¬ 
baee. Whether he had or not is not clear ; 
but at the same time, the case is one of 
very considerable doubt and suspicion. 
It appears that the brother Ferozshah, at 
the time when the tunderooste was read, 
agreed to advance a sum of money to 
Punjeabhaee, to enable him to pay the 
funeral expenses, which it appears from 
the evidence that Homabaee had desired 
him to do, sayiug she had got some of 
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tlie testator’s money in her house, but 
that he must borrow money and send it 
to her, and she would take care to pay 
the expenses and give him an account of 
it. Accordingly Ferozshah does advance 
the money and takes a note from him in 
the terms of which it appears, and he 
signs it, as is observed by the learned 
Counsel at the Bar, in the name of the 
person who was adopted, and with the 
name of Dosabhaee in addition to his own. 
Then it appears that, after this suit had 
commenced, the signatures were torn off 
of that note, and that note is returned to 
Punjeabkaee. For what purpose that 
note was returned, whether in order to 
prevent it having any effect against his 
claim, or whether it was for any other 
purpose, it is difficult for us to undertake 
to say. However, it was a fact the note 
was returned. It is -very material to at¬ 
tend to what his conduct was, and the 
manner in which he states his claim at 
the time of the arbitration. When he 
puts in his petition, he says, “ We, as 
heirs, have a right to share in the inheri¬ 
tance. Darashah and Dosabhaee’s wife 
have combined together and filed a suit 
for 25,000 rupees in the name of Punjea- 
bhaee, the son of Darashah, for the pur¬ 
pose of getting possession of Dosabhaee’s 
estate, and they have set forth that Pun- 
jeabhaee is the adopted son of Dosabhaee, 
and the parties have, with their own free 
will and consent, referred the case to ar¬ 
bitration ; and we thought that Darashah 
would not get any more but his share of 
the estate, but we have just heard that 
plaintiff and the arbitrators for both par¬ 
ties have combined together, aud wish to 
give the whole of Dosabhaee’s estate to 
Punjeabhaee, aud intend to deprive us of 
our share $ on that account it is necessary 
for us to file a suit for our share, which 
we will do to-morrow.” Now, it is cer¬ 
tainly extraordinary, if this man at this 
time was conscious there was a will that 
was executed in favour of Homabaee, 
giving her the whole of the inheritance, 
and he had seen it, that he should hold 
this line of conduct. He opposed, how¬ 
ever, there, and then he proceeds upon 
an appeal in the Sudder Dowauny ; and J 
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it is rather material to turn to his testi 
mony, upon which some judgment may 
be formed, whether or not he stands so 
clear entirely of all the circumstances 
relating to the commencement of the suit, 
as to place him entirely above all suspi¬ 
cion, and to entitle his testimony to 
countervail the testimony of all the other 
persons of his own caste who have given 
evidence upon this occasion. In page 42 
there is this passage : This evidence was 
taken the 10th of July 1824, two years 
after the time when he had filed the pe¬ 
tition, in which he complained that Ho¬ 
mabaee and Punjeabhaee were combining 
together. The question is, “If Punjea¬ 
bhaee Dosabhaee was not the heir of the 
deceased, how came the note of hand for 
the money advanced to Ferozshah to be 
taken in his name ?” What do I know 
about it ? My brother gave the money, 
and can answer that question.” It is 
rather an extraordinary answer. “ Did 
Homabaee always come to you and Feroz¬ 
shah to ask your advice regarding this 
suit V* “ No ; but once or twice she 

might have come to talk about the deci¬ 
sion of the suit.” This is a man com¬ 
plaining of Homabaee and Punjeabhaee, 
and their colluding together. “ Did Fe¬ 
rozshah, Homabaee, and yourself, appoint 
any respectabe person to divide Dosa¬ 
bhaee’s estate T “ No one was ever called 
by me ; but, either by the wish of plain¬ 
tiff or some one else, some one was sent 
for.” That relates to something else. 

“ What was written down for Homabaee’a 
maintenance in the rough copies which 
were written regarding the decision of the 
suit 1” “ After the investigation agree¬ 

ably to the custom of our family, it was 
fixed that Dosabhaee’s property should 
be divided into three shares: one share 
was to be given to Homabaee, the second 
to Darashah, aud the third to my brother 
and myself. Punjeabhaee was to get one 
house and garden situated on the banks 
of the river, which fell to Dosabhaee’s 
share, above what he was entitled to. 
Moteebhaee was to be given whatever 
was mentioned in the decree of the Court. 
Four or five months’ allowances were due, 
which have been deducted from the pro 
2 
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perty, which arrangementDarashah agreed 
to ; but Homabaee, owing to the will, 
would not agree to it.” Now, it appears, 
I think, from these passages, that this 
person Ardaseer was so mixed up in the 
suit that we cannot say he was a person 
who can be supposed to have no feeling 
upon the subject, and at least he is not 
entitled to be placed in that high position 
that entitles him to give evidence to put 
down the testimony of all the other wit¬ 
nesses. 

From all these ciroumstances, their 
Lordships are of opinion that the adop¬ 
tion in this case has been proved, arid 
that the will has not been established ; 
the consequence is that the decree of the 
Sudder Dewanny Adawlut must be con¬ 
firmed without costs. 

Judgment below affirmed without costs. 


19th <k 20th May , 1885 . 

Present : 

The Vice-Chancellor, Mr. Justice Bosanquet, 
Mr. Justice Vaughan, and the Chief Judge 
of the Court of Bankruptcy. 

On Appeal from the Court of the Recorder 
of Bombay. 

POONEAKHOTY MOODELIAR,*. .. Appellant , 
versus 


The Kino, 


... Respondent . 


Plea to an Indictment for a misdemeanour by a 
native of Arcot resident at Serroor, within the 
dominions of the Peishwa, to the jurisdiction of the 
Recorder's Court of Bombay, overruled on the 
ground that it amounted to a plea of the general 
issue, no other Court of competent jurisdiction be¬ 
ing stated for the trial of the offence. 

A Hindoo merchant employed in the Commis¬ 
sariat Department of the Bombay army in camp at 
Serroor, within the territories of the Peishwa, hav¬ 
ing forged a receipt upon the East India Company 
for charges incurred in the public service, which 
receipt was transmitted to Bombay, and there en¬ 
tered in the Commissariat accounts, was indicted 
for the misdemeanour in the Recorder’s Court at 
Bombay. Held by the Judicial Committee, that 
the uttering the receipt was the completion of the 
offence, and that therefore it was well laid in Bom- 

Kemble. The description of “ The Court of the 
Recorder of Bombay,” as “ The Court of the Honor¬ 
able the Recorder of Bombay,” is not a fatal vari¬ 
ance in an indictment for a misdemeanour within 
the jurisdiction. 


* 3, Knapp’s Reports, p. 318, 



Semble. It is not essential to aver specially, that 
a receipt is a receipt for money, if the instrument 
on the face of it purports to bo such, and is suffi. 
ciently set forth in the Indictment. 

Mr. Justice Bosanquet : 

In this case an indictment was prefer¬ 
red in the Recorder’s Court, at Bombay, 
against the defendant, Pooneakhoty 
Moodeliar, under the statute of the 53 
Geo. III. c. 155, s. 115, for uttering in 
Bombay as true, a forged receipt within 
the jurisdiction of that Court, with intent 
to defraud the East India Company. 

To this indictment, in the first instance, 
the defendant put in a plea to the juris¬ 
diction, in which he alleged that he was 
not a subject of His Majesty, or of the 
East India Company ; that he was a na¬ 
tive of Arcot, and under the allegiance of 
the Nabab of Aroot; that he was resi¬ 
dent in the state of the Peishwa of Ser¬ 
roor ; and that at the time of the com¬ 
mission of the supposed offence, he was 
commorant and resident at that place. 

To this plea to the jurisdiction, the Ad¬ 
vocate-General demurred ; and the Record¬ 
er, after having heard the arguments upon 
the subject, overruled, and, as it appears to 
their Lordships, very properly overruled, 
that plea, upon the ground that, in sub¬ 
stance, it amounted to nothing more than 
the general issue, because it gave no other 
Court of competent jurisdiction for the 
trial of the offence. A plea, precisely al¬ 
most of the same description, was pleaded 
in the Court of King’s Bench by Judge 
Johnson (Rex v. Johnson , 6 , East, 583), 
who was indicted for publishing a libel in 
Middlesex, in which plea he alleged that 
he was a native of Ireland ; that previous 
to the Union the two kingdoms were dis¬ 
tinct kingdoms; and that after the Union 
also were governed by distinct laws ; that 
the part of the United Kiugdom called 
Ireland, had distinct and separate Courts; 
and that he was resident and commorant 
in Ireland at the time of the commission 
of the supposed offence, and up to the 
time of preferring the indictment; but 
the Court of King’s Bench, after hearing 
the argument upon it, overruled the 
plea; and upon the authority of that 
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case, we entertain no doubt that the lte- 
corder did quite right in overruling this 
plea. 

This plea having been overruled, the 
plea of Not Guilty was pleaded, and the 
cause came on for trial. The case was 
supported in a very great degree by the 
testimony of an accomplice. It is no 
doubt the practice of Judges, where the 
testimony of an accomplice is not con¬ 
firmed, to reccommend the jury not to give 
credit to his testimony. At the same time 
it is to be observed, that if the jury, not¬ 
withstanding that recommendation, be¬ 
lieve the testimony of the accomplice, the 
want of confirmation is not a legal objec¬ 
tion to the verdict; though, when cases 
of that description have been submitted 
to the Judges after trial, it has been 
usual to recommend a pardon. I shall 
have occasion to state hereafter that there 
was in this case strong corroborative evi¬ 
dence of the accomplice. The record, of 
course, states only the evidence; but it is 
not to be doubted that, in a case of this 
description, the very learned person who 
tried it would properly caution the jury ; 
and it is satisfactory to us to find, from 
the account of what passed, which is an¬ 
nexed to the transcript of these proceed¬ 
ings, that the learned liecorder did very 
particularly caution the jury not to give 
credit to the witness, unless they found 
his testimony confirmed. 

Two questions have been principally 
argued in this case with respect to the 
jurisdiction. It has been contended, 
first, that the judgment may be support¬ 
ed, upon the ground of the general and 
local jurisdiction of the Court, for that 
the offence was committed in Bombay ; 
and, secondly, that if it cannot be sus¬ 
tained on this ground, it may be support¬ 
ed upon the ground of the personal juris¬ 
diction of the Court, in respect of the ser¬ 
vice which the defendant, Pooneakhoty 
Moodeliar, rendered at the time to the 
East India Company, in the situation 
which he held in the army of the Dec- 
can. 

With respect to the second ground, it 
may be remarked, that it was not insisted 
upon in the Court below ; on the contrary, 


the Advocate-General appears studiously 
to have avoided that ground, professing 
to put his case upon the first ground only, 
and, therefore, framed his indictment, not 
for forgery, but for uttering only, as an 
uttering in Bombay. The second ques¬ 
tion not having been agitated in the Court 
below, and their Lordships not having 
been furnished with any distinct account 
of the practical construction there with 
respect to the Statutes and Charters refer¬ 
red to, it would be inconvenient (unless 
absolutely necessary) to pronounce any 
opinion upon the effect of those Statutes 
and Charters, with respect to the personal 
jurisdiction of the Court at Bombay. 
Upon a former occasion, the distinctions 
between the Charters and Statutes appli¬ 
cable to to Court at Calcutta, and those 
applicable to the Court at Bombay, cer¬ 
tainly were referred to in argument in 
this place.* In the present case, however, 
it is quite unnecessary to pronounce any 
opinion whether the personal jurisdiction 
of the Court did or did not exist as to the 
servants of the East India Company, 
their Lordships being of opinion that the 
facts of this case establish the point, 
that the offence charged in the indictment 
was committed in Bombay. 

Tho substance of the evidence is this :— 
Colonel Harris was the Commissary of 
the army employed in the Deccan by the 
East India Company j his chief clerk was 
a Portuguese, of the name of DeSouza. 
The defendant, Pooneakhoty Moodeliar, 
was extensively employed in the Com¬ 
missariat. His ostensible character was 
that of a bullock contractor ; but it ap¬ 
pears upon the proceedings that he was also 
actively employed in assisting the persons 
in the Commissariat, especially DeSouza, 
and in that capacity received and paid 
large sums of money. Besides contract¬ 
ing and furnishing bullocks, he also sup¬ 
plied stores for the use of the army to a 
very considerable extent. Colonel Harris, 
who was called as a witness for the 
defendant, says upon this subject:—“One 
of the regulations in the bullock depart- 

* In re Justices of the Supreme Court of Judica¬ 
ture in Bombay, 1, Knapp, p. 1} Frivy Council 
Judgments, p. 1. 
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ment forbids a bullock contractor holding 
any other situation; in consequence of 
which regulation I addressed a letter to 
General Ohampaigue to allow Poonea- 
khoty Moodeliar to have a share in the 
bullock department, notwithstanding he 
was employed in other departments. I 
took this letter to General Champaigne, 
who wrote me back word to employ him.” 
Whether servant or no servant, so as to 
bring him within the personal jurisdiction 
of the Court, he was clearly employed in 
the British camp at Serroor, within the 
dominions of the Peishwa, in assisting the 
British Commissariat there, and under 
the protection of the British army. 

With respect to his particular character 
as a native of Arcot, or domiciled in the 
territories of the Peishwa, nothing ap¬ 
pears in the proceedings after the plea of 
Not Guilty was pleaded; and what was 
stated in the plea to the jurisdiction can 
be of no avail in the subsequent proceed¬ 
ings, because the judgment of the Court 
decided that it was ill-pleaded, and what 
is ill-pleaded can have no effect; there is 
no doubt, however, that the defendant 
was with and under the protection of the 
army. 

I have stated that in the course of his 
employment in assisting the Commis¬ 
sariat, he not only supplied bullocks, but 
stores also; and it appears that he was 
in the habit during that time of charging 
larger sums than what he ought to have 
charged for stores which he supplied, and 
thereby made considerable profits. 

After this had gone on for some time, 
Colonel Harris permitted an officer of the 
artillery, of the name of Captain Whish, 
to adopt a course which was contrary to 
the regulations of the service ; namely, 
to purchase his own stores, and to render 
an account of his purchases, and then re¬ 
ceive payment of them from the Com¬ 
missariat. It does not appear, though 
it was contrary to the regulations of the 
service, that the Government was pre¬ 
judiced by that proceeding, and it seems 
to have led ultimately to the detection of 
the fraud which is the subject of the pre¬ 
sent prosecution. Captain Whish ren¬ 
dered an account of the stores which he 
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had occasion for, without in the first in¬ 
stance affixing any prices ; he then pur¬ 
chased the stores, and made out a bill of 
the prices which he paid for them ; the 
bill so made out was presented to Poo- 
neakhoty Moodeliar, who paid the sum 
stated in it by orders of DeSouza. 

DeSouza’s evidence is, that Poonea- 
khoty Moodeliar informed him that the 
sums charged by Captaiu Whish, which 
he had paid, were less than those which 
Pooneakhoty Moodeliar was in the habit 
of charging, and that if this should ap¬ 
pear in the accounts at Bombay, what ha 
had been doing would be detected, and 
consequently it was of importance to him 
that some proceeding should be taken by 
which the smaller amount paid and ac¬ 
counted for by Captain Whish should 
be so altered as to correspond with the 
sort of prices which he, Pooneakhoty 
Moodeliar, had been in the habit of 
charging ; and an opportunity was taken 
not only to make alterations in the 
amounts so charged by Captain Whish, 
but also to obtain a profit by means of 
those alterations. When these facts came 
out in conversation between the defen¬ 
dant and DeSouza, DeSouza insisted 
that he also ought to have a profit upon 
these transactions, and accordingly he 
states that they agreed to halve the 
profit made by this mode of proceeding. 

In order to effect this, it was necessary 
that the account rendered by the Com¬ 
missary himself should be made to cor¬ 
respond with the charge made by Captain 
Whish ; and it appears, upon DeSouza’s 
evidence, that he received from Poonea¬ 
khoty Moodeliar a memorandum of the 
amounts that were to be charged, from 
which he filled up a paper to be sent by 
the Commissary to Bombay, having in¬ 
serted therein the large sums to be charg¬ 
ed, but which had not actually been 
paid. To this account so made out by 
DeSouza, Colonel Harris did not hesi¬ 
tate to' swear, as a just and true account, 
—a circumstance which certainly throws 
great discredit upon every thing said by 
Colonel Harris, (the principal witness for 
the defendant,) with respect to this trans¬ 
action. 
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Captain Whish certified on the 1st of 
October, 1814, the quantity of stores 
which he would require, part of which 
consisted of the teak timber, the subject 
of the present charge. 

The account rendered by the Commis¬ 
sary is dated the 1st of November, 1814, 
and these articles of teak timber are 
stated therein at a larger amount than 
what appears to have been paid by the 
actual receipt given on account of Cap¬ 
tain Whish to the Commissariat, aud 
which is dated the 31st of October, being 
the very day before that on which the 
account of Colonel Harris is dated. This 
account was sent up to Bombay, and 
another receipt was made out, exactly the 
same as the genuine receipt given to 
Pooneakhoty Moodeliar upon his paying 
the amount, except that the sums were 
altered so as to correspond with those 
charged in the account sent to Bombay : 
the receipt being made out for 565 rupees, 
instead of 438 rupees ; and it is for forg¬ 
ing this receipt that the indictment is 
framed. 

Now the first question is, whether or 
not Pooneakhoty Moodeliar is chargeable 
with uttering this receipt. It is scarcely 
argued that he did not commit a fraud. 
That he did so is very apparent from the 
whole of the evidence ; but it is argued, 
that although he may have committed a 
fraud in charging and stating more to the 
Commissary than he had actually paid, 
yet it does not follow that he was con¬ 
cerned in forging this receipt, or that he 
knew it had been forged. It is not ne¬ 
cessary to support this indictment, that 
he should have had anything to do with 
the actual forgery j he is charged with 
uttering the instrument knowing it to be 
forged ; and as this is a misdemeanour, 
and not a felony, all persons concerned 
are principals; there can be no accessories. 
If he was privy to this forgery, knew that 
it had taken place, and was for his bene¬ 
fit, in order to screen his false charges 
and enable him to secure a fraudulent 
profit, undoubtedly he would be a party 
to the misdemeanour. It is another ques¬ 
tion whether, supposing him to be a par¬ 
ty to the misdemeanour, it can or cannot 


be charged to be committed at Bombay, 
he never having been, so far as appears, 
within the limits of that town. 

When the general receipt was present¬ 
ed to Captain Whish, he said it was his 
receipt, and that he had been paid by 
Pooneakhoty Moodeliar, and that the 
other receipt sent up to Bombay was not 
signed by him, and was unquestionably a 
forgery. The receipt arrived at Bombay 
through the Commissariat, and operated 
there as a voucher to the accounts, as it 
states the money to have been received 
from the Commissariat by Captain Whish. 
Now DeSouza states in his evidence that 
an account was settled between himself 
and Pooneakhoty Moodeliar, upon the 
principle of each of them being entitled 
to one-half of the amount of profit made 
upon these transactions. 

If the fact then be, that in the first 
instance Pooneakhoty Moodeliar made a 
false representation of his having paid 
more than he had paid, and then sent a 
false statement to DeSouza for the pur¬ 
pose of an account, in accordance with 
that statement, being rendered at Bom¬ 
bay, and afterwards a false receipt was 
made out, corresponding with that ac¬ 
count, and he participated in the plunder 
arising from that fraud, there is pregnant 
evidence that he was cognizant of, and 
privy to, the whole of the transaction to 
the receipt, though it was not actually 
traced to his hand as well as the rest of 
the fraud. It was the receipt by which 
the fraud was made available ; for if suoh 
a false receipt had not been sent to Bom- 
bay, the w r ant of it would have had the 
effect of inducing the officers of the East 
India Company there to investigate the 
transaction, the fraud would have been 
traced to its source, and the money most 
probably demanded from the parties. 

The proof of this case rests, unques¬ 
tionably, in a very great degree, upon the 
evidence of DeSouza; but there are im¬ 
portant circumstances corroborating the 
accouut which he gives. The papers of 
the Commissariat were seized as well as 
those of Pooneakhoty Moodeliar, though 
the distinction with respect to the places 
at which the different papers were found, 
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does not appear upon the notes of the 
Recorder with quite as much precision as 
might be wished. In truth, it seems 
that the original object of the investiga¬ 
tion was a different one from that which 
became the subject of the indictment; 
and it was while endeavouring to ascer¬ 
tain another fraud, that this transaction 
came to light. Another important paper 
is found, and to which DeSouza speaks, 
and which he says expressly was furnish¬ 
ed to him, in the first instance, by Poo- 
neakhoty Moodeliar; the former part, he 
says, is in Pooneakhoty Moodeliar’s hand¬ 
writing, and the latter part in his own, 
and that he returned it to Pooneakhoty 
Moodeliar. There is other evidence, 
though not quite decisive, that it was 
found among Pooneakhoty’s private pa¬ 
pers when the rest of his papers were 
seized. The former part of this paper 
was proved to be in the handwriting of 
Pooneakhoty Moodeliar, not by DeSouza 
only, but by other witnesses, and con¬ 
tains an account in his writing of several 
sums really paid by him to Captain 
Whish, under which, in DeSouza’s hand¬ 
writing, is, first, an account of the same 
sums so actually paid, then, in a second 
column, an account of the fictitious sums 
charged by the Governmeut, and, in a 
third column, the difference between 
those sums; which differences are added 
up, and the amount divided by two. This 
amount, DeSouza says, was shared equal¬ 
ly between the parties. 

The handwriting to this paper only 
shows Pooneakhoty to have been privy 
to the first part of the account, which 
states the sums really paid in DeSouza’s 
handwriting, and is a record of the fraud. 
DeSouza says, that the paper was return¬ 
ed to Pooneakhoty Moodeliar; and there 
is, as already observed, evidence that it 
was found among his papers. But if we 
examine two other papers, we shall find 
a most important corroboration of what 
is recorded upon that paper. The two 
other papers almost exactly correspond¬ 
ing, the only difference consisting in the 
omission of some bullocks, which do not 
relate to the matter now uuder consider¬ 
ation. One of those papers is an ac- 
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count, headed, “ Dr., Pooneakhoty Moo¬ 
deliar in account current with Mr. Jo¬ 
seph DeSouza, Cr.,” and the other, head¬ 
ed “ Joseph DeSouza in account with 
Pooneakhoty.” These corresponding ac¬ 
counts have been found amongst the pa¬ 
pers of the different parties, on the seizure 
being made. 

In both these accounts are found re¬ 
peated entries of this description, “ A- 
mount of difference in store bill.” Such 
entries, upon the face of them, look very 
like those which DeSouza mentions, that 
the profit upon the stores was to be divid¬ 
ed between Pooneakhoty Moodeliar and 
himself; but if the matter be traced a lit¬ 
tle further, the corroboration of DeSouza’s 
evidence will be found to be extremely 
strong, for if we take the first six sums, 
written at the bottom of the account in 
the handwriting of DeSouza, and divide 
them by two, we shall ascertain the half 
profit to which each party was entitled ,* 
and if we look at the accounts, we shall 
find that the identical halves of these 
several amounts are carried to the 
account between DeSouza and Poonea¬ 
khoty Moodeliar. The seventh and last 
item, rupees 143 1.55, of which the half 
would be rupees 71 2.77, is the only in¬ 
stance in which the entry varies in rupees 
from the exact half of the profit. The 
amount entered in each account, under 
the head of “ difference in store bill,” is 
rupees 76 2.77, instead of rupees 71 2.77, 
being an excess of 5 rupees. It is to be 
recollected, that only one of the other six 
items is the item which relates to the 
charge in the indictment, viz. rupees 
1,871 3.50, representing the real sum ; 
rupees 2,073 3.50 the fictitious sum ; 
and rupees 202, the difference or amount 
of profit. If we turn to the accounts to 
see how the profit is entered, we shall 
find in each of them the half of this very 
amount, or 101, entered as the “ difference 
in store bill” for the month of October, 
being the month to which the sum of 
rupees 1,871 3.50 is referred in the first 
part of the account, written by Poonea¬ 
khoty Moodeliar; and if we go through 
all the other items, we shall find the 
entries of the same description. Thus, 
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for the month of July, rupees 536 3.59 is 
the amount of the profit, the half of 
•which is 268 1.79 ; and in the accounts 
for the same month the entry is “ amount 
of difference of store bill, rupees 268 
1.89.” The next sum is rupees 515 2.83, 
the half of which, rupees 257 3.41, is 
entered in both accounts, under the head 
“ amount of difference of store bill, 257 
3.41.” Then follows rupees 637 1.30, 
the half of which, rupees 318 2.65, is 
entered in the same way as “ amount of 
difference of store bill.” The next item 
of profit is the sum of rupees 202, already 
mentioned as entered in the account 
rupees 101. The profits on stores for 
December is rupees 448 0.90, the half of 
which, rupees 224 0.45, is entered, like 
the rest is, “ amount of difference of store 
bill.” 

These papers, without going into the 
oircumstances, afford very strong corro¬ 
boration of the testimony of DeSouza; 
and the jury were well warranted, after 
the direction they received from the 
learned Judge, in finding that Poonea- 
khoty Moodeliar was privy to these trans¬ 
actions, and consequently was a participa¬ 
tor in the misdemeanour. If that was 
so, the question arises, whether, being a 
participator in this misdemeauour, he 
could be charged with having committed 
the offence in Bombay. 

Now it has been repeatedly decided, 
that where a misdemeanour is completed, 
there the offence may be charged to have 
been committed. A variety of authori¬ 
ties may be found upon this subject. Se¬ 
veral of them are cases where the juris¬ 
dictions within which the different parts 
of the transaction occurred, were of to¬ 
tally different kinds ,• notwithstanding 
which the indictment has been supported 
in the place where the offence has been 
laid, such being the place in which the 
mislemeanour was completed. There are 
cases of nuisance, of libel, of fraud, of 
cheat, of conspiracy. In Hawkins’ Pleas 
of the Crown, Book II. cap. 25, s. 37, it 
is said, “ It seems by the common law, 
that if a fact done in one county prove 
a nuisance to another, it may be indicted 
in either county.” But a stronger case 
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is that of libel. In the case to which 
I before alluded, of Judge Johnson, the 
plea was overruled; the trial came on upon 
the plea of Not Guilty. It was said that 
he was not in England at all, but through 
the medium of another person the libel 
was published at Westminster, and Lord 
Ellenborough said, " Here there is no 
question of the publication by Mr. Cob- 
bett, in Middlesex, of that which is ad¬ 
mitted to be a libel, and the only ques¬ 
tion is, whether the defendant was acces¬ 
sory to that publication. For if he were, 
the offence is established; for one who 
procures another to publish a libel, is 
no doubt guilty of the publication, in 
whatever county it is in fact pub¬ 
lished, in consequence of his procure¬ 
ment.” In the case of a conspiracy, 
Bowes’s case, cited 4 East, 171, the acts 
of several conspirators were wholly trans¬ 
acted in counties different from Middle¬ 
sex, and yet it was held, notwithstanding, 
that they might all be indicted in Mid¬ 
dlesex. The King v. Brissac (4 East, 
164) was another case in which the juris¬ 
diction within which some of the a<fts of 
a conspiracy to cheat the Crown were 
committed, was different from that in 
which the offence was tried. The indict¬ 
ment was in Middlesex, where the false 
vouchers were delivered ; and the only 
acts done personally were either upon the 
high seas, where the jurisdiction is in the 
Admiralty, or at Lerwick, iu Shetland, 
notwithstanding which the indictment 
was held to be well laid in Middlesex. 
In The King v. Johnson , too, it appears 
that the indictment was not in any res¬ 
pect special; it was laid, as here, that he 
uttered and published a libel in the 
county of Middlesex, and that was sup¬ 
ported. ' There is also another case for 
sending false vouchers to England, where 
the party was resident in Antigua, and 
the indictment was preferred in the 
county of Middlesex. There is also a 
very strong case of felony, where no in¬ 
termediate person was employed. In 
felony, the person who procures the offence 
to be committed can only be accessory 
before the fact; but where no intermediate 
person was concerned, and the individual 
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wlio did the act was in a place subject to 
one jurisdiction, but the consequences of 
the act occurred in another jurisdiction, 
it was held, that the party was indictable 
within the latter jurisdiction, even in a 
ease of murder, such as the case of The 
King v. Coombes , (1 East, P. C , cap. -5, 
s. 131, p. 367; S. C, 1 Leach, Crown 
Cases, 388). A person standing on shore 
shot a man upon the high seas : the 
indictment charged an assault and shoot¬ 
ing upon the high seas: the case was 
■brought before the Judges, and they were 
of opinion that it was properly laid with¬ 
in the jurisdiction of the Admiralty. The 
indictment was supported, aud the man 
executed. Supposing this defendant to 
have been an ordinary person, whether a 
native of the provinces, or a Portuguese 
or any other foreigner, and to have pro¬ 
cured this offence to be committed, there 
is no doubt he would, under the authori¬ 
ty of these cases, have been liable to be 
prosecuted for the statutable misdemea¬ 
nour completed in Bombay, as a person 
subject to the general local jurisdiction 
•of tire Recorder’s Court. 

It has been suggested, however, that 
lie was not subject at all to the jurisdic¬ 
tion of the Courts of the British Govern¬ 
ment in India. As I have already re¬ 
marked, no circumstance in support of 
this objection was adduced in evidence at 
the trial; but even supposing the circum¬ 
stances relied upon in argument to have 
been proved, what was the situation of 
this man ? I do not stop to enquire 
whether he was in the service of the East 
India -Company, so as to subject him as 
such to the personal jurisdiction of the 
Court under the statute; but it is clear 
that he was employed in the camp of the 
British forces then engaged in the Deccau, 
under the authority of the British Go¬ 
vernment in the dominions of the Peish- 
wa ; he was therefore under the protec¬ 
tion of the British laws, and consequently 
owed obedience to them, according to the 
well known maxim of law, ^'otectio tra- 
hit subjectionem, et subjectio trahit protection 
nem” and having been guilty of an offence 
which was committed by his procurement 
within the local limits of Bombay, he was 
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indictable there as much as if he had 
been personally within those limits at the 
time, upon the same principles on which 
Judge Johnson was indictable in Middle¬ 
sex though he was never out of Ireland. 

Under these circumstances their Lord- 
ships are of opinion that this charge has 
been well made out, and that the offence 
was committed in Bombay. 

Some objections to the form of the 
indictment, not taken in the Court below, 
have been taken here, and I shall refer to 
them very shortly. 

The first question is, that the offence 
is not sufficiently and properly alleged to 
have arisen within the jurisdiction of the 
Court. The indictment itself is headed 
“ In the Court of the Honourable the 
Recorder of Bombay,” and the offence is 
charged to have been committed “ within 
the jurisdiction aforesaid.” That this 
must have reference to the Court there 
is no doubt. But then it is said, that 
the title of the Court is not correctly des¬ 
cribed, the proper title being 4 ‘ the Re¬ 
corder of Bombay,” and not of “ the 
Honourable the Recorder of Bombay.” It 
is sufficient to say, that by the Charter, 
the name given to the Court is, “ the 
Court of the Recorder of Bombay,” and 
that prefixing to it, the word “ Honour¬ 
able,” cannot make it less the Court of 
the Recorder. 

The next objection was, that there 
should have been a special averment to 
show that the receipt was a receipt for 
money, because it does not appear upon 
the face of the instrument to be so. On 
looking, however, at the receipt, their 
Lordships are of opinion that the instru¬ 
ment does purport to be a receipt for 
money; and if it purports so to be, it is 
not necessary that any special averment 
to that effect should be made in the in¬ 
dictment. The forged instrument pur¬ 
ports to be an account against an officer 
of the Company for so many pieces of 
teak timber, so many feet long and so 
many feet square, at so much, and the 
sum is carried out, under which is writ¬ 
ten “ Contents received.” It was said 
that it might mean a receipt for the 
timber or the money; but when we see 





> the amount of the charge for timber, 
making the party a debtor, at so much 
per foot or inch, and the contents are re¬ 
ceived, we cannot doubt that it imports 
money received and not timber. 

The next objection is, that the offence 
is not charged with sufficient certainty, 
because it is in the alternative, for it is 
said to be a “ receipt or acquaintance” 
for money ; and as those are two separate 
offences, this indictment was therefore 
vague, ambiguous, and insufficient. 

+ There is no doubt that the indictment 

ought to be clear, and ought to declare 
what the offence is with which the person 
is charged ; and if it is doubtful what the 
offence is, the indictment must conse¬ 
quently be bad, and upon that ground 
one or two 6f the cases have proceeded ; 
as where the indictment alleged verbera- 
vit aut verberari causavit : in which case 
the beating and the causing to be beaten 
being separate offences, the indictment 
was held' to be uncertain : and if this in¬ 
dictment had been framed in the manner 
authorized by the recent statute respect- 
* rug forgery, in which the instrument is 
not required to be set forth, but in which 
it is enough to describe the instrument 
as in an action of trover, and the indict¬ 
ment had merely described the instru¬ 
ment as a receipt or acquittance for 
money, without setting forth any rnstru- 
meut, there might have been ground for 
the objection ; but here the defendant is 
charged with uttering one instrument, 
and one instrument only, which is set out 
at the foot of the indictment, according 
y to its tenor; and not only is it set out accord¬ 
ing to its tenor, but, although in one part of 
the indictment it is called “ a receipt or 
acquittance for money,” the statement of 
the tenor is introduced by the words, 

** which said fraudulent and forged receipt 
and acquittance for money” is so aud so. 
It is clear, therefore, that the man is in¬ 
dicted for uttering a receipt; for the 
instrument set out, purports to be both a 
receipt and acquittance for money re¬ 
ceived. It is, therefore, manifest in the 

► first place, that this charge is for one 
offence only, and that the offeuce is that 
of uttering the instrument afterwards set I 


out, which, though described in the first 
part of the indictment as ‘‘ a receipt or 
acquittance for money,” is stated to be an 
acquittance and receipt, and purports so 
to be. 

It is not denied that, when words are 
synonymous, like the other words, “ship 
or vessel,” the use of the disjunctive is 
not objectionable; aud although there 
may be a receipt which is not an acquit¬ 
tance, and vice versd, yet it is clear that, 
upon this indictment, both words, being 
used with reference to the same instru¬ 
ment, are used synonymously. The re¬ 
maining objection is one which has been 
answered in speaking upon the substance 
of the case, namely, that this is not pro¬ 
perly charged '* with intent to defraud 
the East India Company.” Now, it has 
been often decided that, where the natural 
tendency of an act is to defraud or injure 
another, the actor is taken to contem¬ 
plate the consequences of his own act, anti 
may be charged with intending so to do* 
such as the cases of indictments for 
uttering forged Bank notes with intent to 
defraud the Governor and Company of 
the Bank of England, though the pro¬ 
bability may be slight of a forged note 
being paid by the servants of the Bank. 
In this case, however, the very scope and 
object of the whole of the transaction was 
to impose upon the auditors at Bombay. 
The object of it was to conceal in the 
first place the frauds committed, by 
charging fictitious sums, and in the next 
place to facilitate the investigation of tho 
fraudulent profits made in the particular 
transaction. 

Under the whole of these circumstances, 
their Lordships are of opinion that this 
offence has been well established, and 
consequently, that the judgment must be 
affirmed. 

With respect to the second appeal 
there is certainly great reason to suppose 
that mistake has arisen. The indict¬ 
ment and the evidence have no relation 
to each other ; whether tho mistake was 
made by the learned Judge at the trial, 
or afterwards in making out the Record, 
is now impossible to ascertain, and it 
would be in vain to attempt to correct it, 
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The error, at all events, has been ap¬ 
parent for a length of time, and the pro¬ 
secutor, if he supposed the mistake to 
have been made by the officer of the 
Court, might have taken measures for 
ascertaining and correcting it : that has 
not been done, and as the case appears 
now, and stands upon the transcript, the 
indictment charges one offence, and all 
the evidence applies to another. It seems 
that more indictments than one were pre¬ 
ferred ; and it may have happened that 
the prisoner was actually charged by the 
officer of the Court upon an indictment 
which was not the indictment upon which 
all parties understood the Court to be 
proceeding, or the officer of the Court 
may have erroneously marked the indict¬ 
ment which he supposed to be the proper 
one, and inserted it in the proceedings 
instead of the proper indictment, when 
he made up the transcript of the evidence. 
However this may be, it cannot be set 
right now : where the blame lies is im¬ 
possible to say : but we may be almost 
Bure that the Judge’s attention was never 
drawn to the circumstance ; for if it bad 
been drawn to it at the trial by the Coun¬ 
sel for the defence, the man must have 
been acquitted ; if it had been drawn to 
it afterwards upon a motion for a new 
trial, a new trial would have been granted; 
and even after the verdict given and the 
judgment pronounced, if the attention of 
the learned Judge had been called to the 
inconsistency of the indictment and the 
evidence, there is no doubt that the 
learned Judge would have recommended 
a pardon. Seeing that an error had been 
committed, and that the evidence does 
not support the indictment, to which it 
is annexed, their Lordships are of opinion 
that the defendant is entitled to the be¬ 
nefit of the error which has occurred, and 
in the second case that the judgment 
must be reversed. 

An application was made to the Com¬ 
mittee by Mr. Wigram for costs on the 
second indictment, but was refused. 



The Jfth December , 1835. 

ON APPEAL FROM THE SUDDER 
DEWANNY ADAWLUT OF MAD¬ 
RAS. 

YachereddyChinna Bassa- ) A llant 

VAPA and others, ... J ** ’ 

versus 

Yachereddy Gowdapa, ... Despondent. 

One cannot recover against’ another whom 
he admits to be in possession, without proving 
his own title to the property, however defec¬ 
tive that of the person in possession might be. 
Under the Hindu Law, a daughter who has bro¬ 
thers, adopted and uterine, gets no share in her 
father’s estate. Nor could a daughter be an ap¬ 
pointed daughter, if she had brothers at the time of 
her marriage, therefore one claiming under her 
to be entitled to a share in her father’s property, 
cannot succeed. So also a bought son or one claim¬ 
ing under him, cannot succeed. 

Mr. Baron Parke : 

This case, which was argued before us 
on Friday and Saturday last with much 
care and ability, is involved in more than 
an ordinary degree of perplexity, from the 
want of clearness and precision in the 
pleadings, and distinctness in the evidence 
adduced by the parties. We have given 
the case all the consideration in our pow¬ 
er, and upon the whole we do not see suf¬ 
ficient reason to reverse the decision of 
the Sudder Dewanny Adawlut, by which 
the decree of the Provincial Court was 
reversed. 

The suit was instituted in the Provin¬ 
cial Court for the Centre Division on the 
18th of August 1817 by Bassavalingapa, 
to recover one-third share in certain shops 
at Wallajapetty, alleged to have been 
formerly the property of Gowdapa, of 
which shops the defendant, Chinnapa Gow¬ 
dapa, and Roodrapa, had possessed them¬ 
selves, and the plaintiff rested his claim 
on the ground that Moodapa, the adopted 
son of the common ancestor, Bassavalin¬ 
gapa, his natural son, and Tircapa, his 
bought son, who married his two daugh¬ 
ters in succession, and was made joint heir 
to the estate, were on his death entitled 
to all the property of the deceased in 
three equal shares ; Chinnapa, the first de¬ 
fendant, having a right to one-third as re- 
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preservative of Moodapa ; Gowdapa, the 
second defendant, to another, as adopted 
son of Solavapa, the adopted son of Bas- 
savalingapa; aud the third belonging to 
the plaintiff himself, as the adopted son of 
Tircapa. The other defendant, Roodrapa, 
was included not as a party interested, 
but simply as being in possession of the 
subject-matter of the suit. 

The plaint states that all the rest of 
the property had, some years after the 
death of the ancestor and about the year 
1801-2, been actually divided, and one 
share given to the plaintiff’s mother, 
Chinnamal, and that the property in dis¬ 
pute was agreed between her and Chinna- 
pa and others to be divided, by an instru¬ 
ment of agreement (or farigh-kutti) of the 
11th February 1805; that the mother 
preferred a complaint to Mr. Bruce, the 
Collector of Bellary, in 1806, and that, in 
consequence of his interference, Chiunapa, 
the first defendant, wrote a letter of the 
date of the 9th of August 1806, to the 
agent in possession of the shop in ques¬ 
tion, desiring him to divide the property 
in it. To this plaint Chinnapa, the first 
defendant, put in no answer. Gowdapa, 
the second defendant, claimed the whole 
property as the sole representative of the 
deceased Gowdapa, and denied the title 
of Chinnapa and also of Tircapa, under 
whom the plaintiff claimed. He also 
denied that he ever divided any part of 
the patrimonial estate, or agreed to divide 
that in dispute, and accounted for the 
interference of Chinnamal and Chinnapa 
with the property, by imputing to them 
a conspiracy to defraud him and the 
f widow, Bassavalingamal, who adopted 
him. 

Other subsequent pleadings took place, 
but in none is the lapse of time since 
the supposed cause of action accrued 
insisted upon as a bar. The plaintiff died 
a few days after the institution of the 
suit, and his right devolved on the pre¬ 
sent appellant, who continued the pro¬ 
ceedings until their termination. After 
much evidence had been given on both 
sides, the Provincial Court pronounced its 
decree in favour of the plaintiff, whose 
title to one-third they state to be derived 
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from Chinnamal, the second wife of 
Tircapa, “ to whom the original proprietor 
gave that third and they add that the 
undivided property in all the estate was 
afterwards divided, except in the shop in 
question, in which the property was still 
united, and they decided that the plain¬ 
tiff was entitled to one-third of it. From 
this decree there was an appeal to the 
Sudder Dewanny Adawlut, which reversed 
it, on the ground that the cause of action 
had arisen more than twelve years before 
the suit commenced, which was therefore 
barred by the Madras Regulation II. 
1802, Clause 4; and the Court intimates 
that, if this were not so, the plaintiff had 
no title, because Chinnamal, under whom 
he claimed, could have no share of the 
inheritance, as, at the time of the com¬ 
mon ancestor’s decease, there was an 
adopted son and son of the body living.. 
This appeal comes before His Majesty in 
Council from the decree of the latter 
Court, and the question to be now decided 
is, whether that decree was wrong. 

It is contended, on the part of the ap¬ 
pellant that it was so ; because, first, the 
objection as to the lapse of time was not 
taken on the pleadings, and was not avail¬ 
able to the defendant below, unless so 
taken; and, secondly, because the action 
was really brought in time, and the right 
of the appellant was established by evi¬ 
dence. 

An endeavour was made to support the 
first objection by analogy to the Statute 
of Limitations, which, it is now fully set¬ 
tled, must be pleaded by a defendant in 
our Courts, if he means to take advantage 
of it. But the language of this Regula¬ 
tion is much stronger than that of the 
Statute of 21st James I., and it prohibits 
the Courts of Adawlut from trying the 
merits of any suit, if the cause of action 
shall have arisen twelve years before, 
unless the complainant can show, by clear 
and positive proof, that there had been 
an admission of the truth of the demand, 
or an application to a competent authori¬ 
ty, within that period, aud shall assign 
satisfactory reasons to the Court for not 
having sooner proceeded. And, adverting 
to this positive language affecting the 
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jurisdiction itself, we think it would be 
incumbent on a plaintiff, in pleadings con¬ 
ducted with any degree of regularity, to 
shew, by proper allegations in his plaint, 
either that the cause of action did 
accrue within twelve years, or to bring 
himself within the other alternative stated 
in the Regulation; and it seen»3 to us 
that it would be the duty of the Court to 
give judgment against him, when the 
cause came to a hearing, for defect of 
such allegations, unless that defect were 
supplied by the allegations in the plead¬ 
ings of the opposite party. 

But if the appellant had really estab¬ 
lished his claim in the manner contended 
for on the argument (that is, if he had 
shewn that there was an agreement made 
between competent parties, either in the 
life-time of the common ancestor, or 
after his death, by which he obtained a 
right to a third of ail the property belong¬ 
ing to that ancestor, both that which was 
actually divided, and that which was 
the subject of the suit, and which was to 
be actually divided when the complainant 
required it), it is by no means clear that 
this claim w T ould have been barred by 
lapse of time ; for the cause of action 
may not be considered as having accrued 
until it was clear that a refusal had taken 
place on the part of the person entitled, 
or of the person in actual possession, to 
deliver up that third share ; and there 
seems to be little doubt that such refusal 
did not occur until after the 13th of 
September 1805, when Chinnapa wrote 
the letter to Chiunamal of that date, 
acquiescing in her right to the third part 
in questiou. 

It is, however, unnecessary to decide 
this point, because we are of opinion, on 
an attentive consideration of the material 
allegations and evidence, that the ap¬ 
pellant has not made out such a case of 
title. 

It is very clear that the plaintiff below 
could not recover against the defendants, 
whom he admits to be in possession of the 
subject-matter of the suit, without prov¬ 
ing his own title, however defective that 
of the defendants or some of them might 
be. It is equally clear that, by the i 


tiiudoo law regulating the right of suc¬ 
cession* to the property of a deceased 
ancestor, the appellant, even supposing 
his father’s adoption by Chiunamal to 
have been valid, had no right whatever to 
succeed to any part of the estate. He 
had not as claimiug from Chiunamal, 
because Chiunamal being a daughter 
could have no share, as there were bro¬ 
thers living, one adopted and one born at 
the time of her father’s death. She could 
not be an appointed daughter, for she had 
brothers when she was married (a). 
Again, the plaintiff could have no right 
as claiming from Tircapa, for Tircapa] was 
a bought, not an adopted, son, and as a 
bought son (6) he could not succeed 
and adopted be could'hiot be (c), because 
Gowdapa had already another adopted 
son as well as a son born, and the fact of 
Tircapa’s marrying a daughter excludes 
the possibility of his being a son, for 
such marriage would have been- incestu¬ 
ous. 

In no way, therefore, was it possible- 
that the plaintiff could have any title by 
succession by • the general Hindoo law ; 
and it does not appear by any averment 
in the pleadings, or any reference to Pun¬ 
dits, that there is any modification of the* 
general law in this particular district. 
Accordingly, the plaintiff’s right was put 
iu the argument on the ground of some 
family arrangement, some contract be¬ 
tween its members, either in the life or 
after the death of the ancestor, by which 
one or more of the other members of the 
family having the right to the property 
communicated to Tircapa, or some one 
under whom the plaintiff claims, a title 
which he did not before possess. Such ail 
arrangement may have been made, and 
if proved, would have been supported j. 
and a case from India (cf>, in which a 
compromise was made by a deed, and an 
estate divided between persons having 

(a) Menu, Cap. IX., v. 127 ; Daya Bhaga, Cap^ 
X., ss. 2 and 4. 

(b) See the arguments and opinions on thia- 
subject, 2, Strange’s Hindoo Law, pp. 132 to 193. 

(c) See the opinion of Mr. Sutherland, 2, 
Strange’s Hindoo Law, p.86, and Strange’s Hindoo- 
Law, p. 78. 

(d) Rujundcmaruin Rai vs, Goyind Sing, Bcng; 








5 , right and others having colour of right, 
has already been before their Lordships, 
in which the decree of the Court below 
was in favour of the deed, though it ap¬ 
peared probable that the party taking a 
benefit really had no title. But in the 
present case there is no sufficient proof 
of any such agreement. 

In the plaint the foundation of the 
plaintiff’s title is stated to be that Tircapa 
was made joint heir when he was bought 
and given in marriage (Appendix, pp. 4 

* and 14). But assuming that it was com¬ 
petent for the ancestor to have so dealt 
with the property and given a share to 
the husband of his daughter, with or 
without the consent of the co-heirs, let 
us see on what the proof of such dispo¬ 
sition rests. That Tircapa was treated as 
one of the family by strangers, appears 
from two letters addressed to him by the 
family name ; but that he was made a co¬ 
heir and had a share given to him, rests 
upon mere hearsay. Moodapa (p. 28) 
says that he understood so, but he never 
saw Tircapa; and Nagapa, another wit- 

* ness brought to prove that fact, and who 
says that Tircapa was twice made heir to 
Gowdapa (p. 31), admits, on cross-exami¬ 
nation, that he derived his information 
from Moodapa and others (under none of 
whom does the defendant claim, and there¬ 
fore their statements are not evidence), 
that fifty years ago Gowdapa promised 
Tircapa to give him his daughter in marri¬ 
age, and to consider him as a son and to 
make him heir, and that he was brought 
to the house with the consent of Gowda- 

Y pa’s adopted son, but that the witness 
was not present. The evidence of another 
Nagapa is hearsay only. The fact, there¬ 
fore, of a gift by the common ancestor to 
Tircapa is not proved by satisfatory evi¬ 
dence, even if such evidence be legally 
admissible in the Native Courts. There 
is no doubt, indeed, that, after the death 
of the ancestor (it would seem many years 
afterwards), a division of some part of the 
estate in the Nizam’s country did take 
place between Chinnapa and Cbinnamal, 
and by the account of one witness only, 
Bassavalingamal, the defendant Gowdapa’s 
mother, had one share. This may have . 


been because Chinnamal was entitled by 
a disposition made by Gowdapa, and 
would be strong confirmation of that fact 
if it had been proved aliunde by some le¬ 
gal evidence, yet the only legitimate in¬ 
ference to be derived from that decision 
alone is that the parties who took shares 
were entitled in some way to those shares 
in those specific effects, but no more; and 
the documents, as far as they relate to 
the proof of title, are no evidence, except 
against Chinnapa himself. As admissions, 
they do not bind or affect the interests of 
the defendant Gowdapa, for whom he is 
not shewn to be agent j and Chinnapa 
himself could give no title, for, having 
beeu adopted when married, his adoption 
was void, therefore he had no title by 
succession, and there was no proof of any 
other. 

The probability is that these acts were 
an encroachment on the rights of Bassa¬ 
valingamal and the defendant, she being 
a widow and he an infant, whether adopt¬ 
ed or not at the time. 

Upon the whole, therefore, as the plain¬ 
tiff was certainly not entitled to a share 
by the general Hindoo law as of common 
right, and as no modification of that law 
in that particular district has been shown 
to us in this case, he cannot recover the 
share in question, unless he can clearly 
prove that he had a title by gift or con¬ 
veyance j and the evidence is too loose 
and unsatisfactory to convince any one 
that such a gift or conveyance was made. 
We therefore think that the judgment of 
the Sudder Dewanny Adawlut must be 
affirmed ; except so far as it gives to the 
appellant below (the now respondent) the 
costs in both Courts. We think that, 
under the special circumstances of this 
case, such costs ought not to have beeu 
given, and each party ought to pay his 
own costs, both of the suit in the Court 
below and in the Sudder Adawlut, and 
we affirm the decree so far as it is affirm¬ 
ed without costs. 





2Gth November , 1836. 
Present : 


Lord Brougham, Mr. Baron Parke, Mr. Jus¬ 
tice Bosanquet, the Right Hon. T. Erskine, 
Chief Judge of the Court of Bankruptcy, 
and Sir Alexander Johnson. 

On Appeal from the Court of Sudder De- 
wanny Adawlut of Bengal. 

Motee Lall Opudhiya,# ... Appellant , 
versus 

Juggurnatii Gdrg, Heir ) Re , mndent 
of Mussumat Muntra, ... \ I(e$ P ondmt 

One M. having failed to succeed in his appeal 
before the Sudder Dewanny Adawlut, presented a 
petition that he might be at liberty to appeal to His 
Majesty in Council j and on his depositing the re* 
quisite security for costs, his appeal was admitted. 
{Shortly after he presented a razeenamah by which 
he refinguislied his appeal to England. Subse¬ 
quently to this he presented a petition, praying that 
his razeenamah might be rejected, inasmuch as it 
had been obtained by duress and fraud. Held — 
that the onus lies upon him to satisfy the Court 
before the razeenamah can be set aside, that it was 
so obtained. It is not sufficient to say that it is a 
case of doubt j that it is not perfectly clear that he 
was not a free agent ; that there may be suspicions 
on the conduct of the opposite party, or that there 
is a possibility or probability that there may be 
ground for the conclusion that it was not his own 
act. 

Lord Brougham : 

We are of opinion, in the first place, 
that the onus of proof lies clearly upon 
the appellant—the affirmative of the ques¬ 
tion, Was or not this razeenamah obtained 
by duress ? And though fraud also is 
mixed up in this question of duress, it is 
principally a question of duress, whether 
or not there was a conspiracy by these 
persons to obtain from him this release; 
and we are of opinion (as indeed there is 
no occasion to argue that point) that the 
onus lies upon the appellant to satisfy the 
Court here, as it lay upon him to satisfy 
the Court below, that there was such a 
case of duress or fraud by which the 
razeenamah was obtained. It is not suffi¬ 
cient to say that it is a case of doubt; 
that it is not perfectly clear, that the ap¬ 
pellant was a free agent; that there may 
be suspicious on the conduct of the other 
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party ; or that there is a possibility and 
that there may be ground for the conclu¬ 
sion that it was not his own act. That is 
not sufficient : mere possibility, or, even 
to go further, probability, that there may 
have been such an origin of the transac¬ 
tion, is not sufficient to entitle the Court 
to set aside this razeenamah . We are of opi¬ 
nion, that there is not sufficient to satisfy 
us, and that the evidence ought not to 
have satisfied the Court below, that such 
duress or fraud was resorted to in obtain¬ 
ing the razeenamah $ and, consequently, 
we think that the right conclusion has 
been come to. 

The other point that has been taken is, 
that the question before the Court below, 
and brought by appeal before us, is, 
whether or not there was ground for 
further inquiry, and that the Court below 
did not give an opportunity to the parties 
to adduce all the evideuce they were in 
possession of. Here again we are of opi¬ 
nion, that the proof lies upon the appel¬ 
lant, and that, complaining as he now 
does that he had not an opportunity of 
giving his evidence to the Court below, it 
is for him to show from these proceedings 
that he was ready to produce evidence, 
and offered that evidence, and that the 
Court rejected it. On the contrary, 
taking the statement which we have of 
what took place below -principally from 
that on which both parties most rely, as 
well as upon the more formal and dis¬ 
tinct account of those proceedings, name¬ 
ly, the statement of Mr. Stuart , the third 
Judge’s judgment, it rather appears that 
a certain mode of inquiry was pointed 
out; that a particular mode of taking 
the evideuce was suggested ; and that 
there was, I will not say acquiescence of 
the parties in that mode, (for it is not 
necessary in that case), but there was no 
objection by the parties ; and that there 
was no evidence tendered by them which 
the Court refused to hear : consequently, 
we are of opinion, that upon that ground 
also the appellant has failed ; that he has 
not satisfied us that he tendered evidence, 
which was rejected ; and that upon the 
whole of the trial the question was sub¬ 
stantially gone into : the only evidence 
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► -which he did adduce having been examin¬ 
ed by the Court, and he having had the 
benefit of that examination. Under the 
circumstances, however, of the case, while 
we affirm the order of the Court below 
upon the grounds I have stated, we do 
not think that costs ought to be given. 


28 th and 30th November , 1836. 

Present : 

Lord Brougham, Mr. Baron Parke, Mr. Jus¬ 
tice Bosanquet, the Chief Judge of the 
Bankruptcy Court, Sir Hyde East, and 
Sir Alexander Johnston. 

On Appeal from the Court of Sudder De- 
wanny Adawlut of Bengal . 

Meer Usd-oollah, also call¬ 
ed Shah Chaman * 




Appellant , 


versus 


Mussumat Beeby Imaman, 1 

Widow of Shah Khadim > Respondent. 
Hoossain, ...j 


One seeking to disturb the possession of another 
, is bound to shew, to the satisfaction of the Court, 
that he has a just title to it. 

There is no better criterion of the truth, no 
safer rule for investigating cases of conflicting evi¬ 
dence, where perjury and fraud must exist on the 
one side or the other, than to consider what facts 
are beyond dispute, and to examine which of the 
two cases best accords with those facts, according 
to the ordinary course of human affairs and the 
usual habits of life. One of such facts is that 
when a notice is given according to Reg. XXXVII., 
1793, sec. 20, calling upon all persons having title to 
property of the nature contemplated by the Regula¬ 
tion, to appear and enter it on public registers, the 
defendant enters his claim as oivner, and no proof 
is given by the plaintiff that he ever is, or claims 
to be registered as the owner , for whom the defen- 
Y dant is in possession as manager from 1761; for 
though the registers themselves are not at all of the 
nature of conclusive evidence of title (the Regula- 
tioa provides against it), the act of registration after 
proclamation, still amounts to a public, open and 
notorious assertion of title on the one side, and 
the omission to register, unexplained by proof of 
the ill-health of the claimant, or absence in a dis¬ 
tant country, or ignorance, affords an equally 
strong presumption of the non-existence of any 
title on the other. Another such fact is that al¬ 
though the plaintiff’s case proceeds on the ground 
that the defendant is in possession as his agent 
and accounts to him for the profits, yet he produces 
no single account-current or daftar for any part of 
the time, the natives being known as particularly 
r exact in keeping written accounts. 


Semble. —Copies of documents, for the originals 
of which no proof was given of search, cannot be 
received in evidence. 

Mr. Baron Parke : 

Their Lordships are called upon in 
this case to pronounce their opinion on a 
single question of fact, with respect to 
which, however, there is a great mass of 
documentary and-parol evidence on both 
sides, and conflicting decisions of the Pro¬ 
vincial and Sudder Dewanny Courts, be¬ 
tween which we are left to decide, with¬ 
out much assistance in investigating the 
truth from either. We must therefore 
determine for ourselves, in the best way 
we are able, upon the evidence, oral and 
written, which was adduced on both sides, 
and which has been laid before us and 
very elaborately discussed. 

The plaintiff (the appellant) seeks, by 
the original suit commenced in 1813, to 
recover from the defendant a property of 
which he was then in possession. This 
circumstance alone throws upon him the 
burthen of proof. He was bound to show, 
to the satisfaction of the Court, that he 
had a just title to the possession. The 
nature of the property is not very clearly 
explained, but it is certain that it had 
the character of real estate, being a part 
of the land-revenue of a certain district 
originally granted by the Mogul govern¬ 
ment for religious purposes, or rather 
burthened with a religious obligation, 
and subject to it, to be enjoyed by the 
grantees for their own benefit. This pro¬ 
perty is denominated a muddud-mash. It 
had been undoubtedly in the actual pos¬ 
session of those under whom the defen¬ 
dant claimed, and of the defendant her¬ 
self, prior to and since the year 1761 
down to the commencement of the suit. 
The plaintiff deduced no title to himself 
by proof of any conveyance from the 
original grantees of the Moguls, or from 
any of the persons who had been in pos¬ 
session : he was obliged, 'therefore, to 
claim on the ground that the possession 
of the defendant and her predecessors was 
legally his own, and that the persons in 
the actual occupation or receipt of the 
profits were his agents, and received them 
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on his account. The single question of 
fact was, in effect, the only question in 
the cause, and the plaintiff was bound to 
prove the affirmative. The-course which 
he took for this purpose was, in the first 
instance, to prove, by several witnesses, 
payments of money by Meer Gholam Kul• 
hindar , who was in possession prior to 
and about 1760, and by Beeby Zenut, who 
subsequently occupied.- Those made by 
her were stated to have been in 1767 or 
1777, on the occasion of the plaintiff’s 
marriage; also in 1793 and 1802: and 
such payments in all amounted to be¬ 
tween ten and eleven thousand rupees. 
He also gave evidence of the expenses of 
the plaintiff's marriage having been de¬ 
frayed out of the revenue, and that the 
ceremony was performed in 1777, when 
he acted as matiJc or owner; and the like 
on the occasion of the marriage of a sou 
(whether the same or a different one is 
left uncertain) in 1793 and 1S12. One 
witness spoke to an act of ownership in 
the plaintiff or his father in 1783, Beeby 
Zenut having restored, by his order, the 
witness’s father to a house from which he 
had been removed; and several others 
deposed to declarations of Meer Gholam 
Kullundar and of Beeby Zenut on differ¬ 
ent occasions, and particularly in 1776 
and 1777, and even by Shah Khadim 
Hoossain in 1812, that the plaintiff was 
the real owner of the mash ; and the case 
was then closed. But in a subsequent 
stage, and a very short time before the 
judgment was given, the plaintiff* gave 
more parol evidence, and produced three 
letters appearing to be under the seal of 
Beeby Zenut , each recognizing the plain¬ 
tiff’s title and that of his father, and he 
exhibited six copies of papers from the 
Court of Bhogulpore, one of which pur¬ 
ports to be a deed of relinquishment from 
Beeby Boodhun to Beeby Zenut in 1767, a 
durkhast or petition from Beeby Zenut for 
the management, dated in 1762, and a 
grant of the management accordingly. 
The last, if genuine and duly proved, 
would have been decisive in the plaintiff’s 
favour; but these six documents were 
considered by the Sudder Court as for¬ 
geries, and upon that assumption the 
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decree of that Court was founded. A 
great suspicion undoubtedly attaches to 
them. But it is not necessary to discuss 
the question whether there was sufficient 
proof that they were actually forged ; be¬ 
cause, at all events, the copies were inad¬ 
missible, for there was no evidence of a 
search for the originals. These six papers 
must therefore be altogether dismissed 
from the case for that reason, and it must 
rest, on the part of the plaintiff, on the 
other documents and the oral testimony. 

On the other hand, the defendant call¬ 
ed many witnesses to prove that she, and 
those under whom she claimed, acted and 
were always treated as the owners of the 
mash ; that the plaintiff and his ancestors 
were never supposed to be so ; and seve¬ 
ral deeds were put in, proving a dealing 
with the property from a very early 
period. There were two mortgages from 
Meer Gholam Kullundar in 1756 and 
1761, showing that he was then acting 
as owner. In 1765 Beeby Boodhun mort¬ 
gaged the property. A deed was then 
put in of the date of 1768, dividing the 
whole between Beeby Zenut , to whom 
eight shares were assigned, and Beeby 
Noorun , who took seven. That both 
were subsequently in possession was prov¬ 
ed by their joining in a lease in 1775, 
and by one leasing in 1782 her seven 
shares, and the other mortgaging her 
eight shares in 1783. This possession of 
both is shown by penvannas to have con¬ 
tinued in 1786, and is said to be an ab¬ 
solute possession ; and there is parol evi¬ 
dence on the cross-examination of the 
plaintiff’s witness Mahto , and the exami¬ 
nation of the defendant’s witness Bux , that 
both were at one time in possession, for 
the latter mentions that there were two 
cutclierries .* A conveyance was then 
proved of Beeby Noorun's shares to Beeby 
Zenut in 1789 ; after which, in 1791 and 
1793, the latter leases as sole owner, and 
conveys the whole, in 1796, to Shah 
Khadim Hoossain , her nephew, of whose 
actual possession in 1794 parol evidence 
was given j and four leases, two of the 
subsequent dates of 1799, 1800, and two 

* Office of Colleotora of Revenue. 





ON APPEALS FROM INDIA. 



<8L 


of 1805, were produced, all purporting to ( 
be made by Shah 'Hoossain alone, and 
proving that he acted as owner from that 
time. 

From this outline of the defendant’s 
case, so far as I have stated, and without 
adverting to two important facts which 
I shall afterwards notice, it appears that 
a title is deduced from Beeby Boodhun to 
the defendant, and confirmed by regular 
acts of ownership exactly corresponding 
with the documentary title. On con¬ 
trasting this case with the plaintiff’s, 
several observations occur in favour of its 
truth. So far, indeed, as relates to the 
acts of ownership of Beeby Zenut , it is not 
absolutely inconsistent with the plaintiff’s 
case, which admits her to be in possession, 
and, beiug so, she might deal with the 
estate by leasing and mortgaging it as 
her own; but the acts of ownership of 
Beeby Boodhun and Beeby Noorun are al¬ 
together inconsistent, and cannot be ex¬ 
plained upon the plaintiffs hypothesis; 
and they are very distinctly and satisfac¬ 
torily proved. Agaiu, the admissions of 
title sworn to as having been made by 
Meer G/iolam Kullundar , Beeby Zenut , 
and Shah Khadim Hoossain or Borye } are 
wholly at variance with their solemn 
acts; for these declarations are said to 
have been made about the very times 
that these persons were actually couvey 
ing the property as their own : and it is 
impossible to suppose that, when they 
were acting as owners and in their own 
right, they should be admitting to wit¬ 
nesses that they had no right at all. 
Much greater credence is to be given to 
their acts than to their alleged words, 
which are so easily mistaken or misre¬ 
presented. As to the proof of payments, 
their amount is small compared to the 
actual revenue ; aud it may bo true, that, 
considering the connexion of the families, 
(for the plaintiff married Beeby Zenut's 
niece,) money has been occasionally sent 
as an act of bouuty, and the expenses of 
the marriage of the plaintiff* may also 
have been defrayed, in part or in all, by 
her. But if the proceeds of the mash 
had really belonged to and been remitted 
to the plaintiff down to the commence- 
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meat of the suit, which the plaintiff 
alleges, whatever difficulty there might 
have been to have proved such payments 
at a more remote period, there certainly 
would have been none in giving abundant 
evidence, in recent times, by numerous 
living witnesses j but the proof, instead 
of growing stronger, becomes weaker, the 
nearer we approach to the present period, 
and no remittances whatever are shown 
to have occurred since 1802. 

The restoration of the witness, Mahto’s 
father, in 1783 by Beeby Zenut , at the 
request of the plaintiff’s father, may have 
a foundation in truth, without leading to 
the inference that the father was the 
malih j and it is to be observed, that it 
is at variauce with a fact asserted by 
other witnesses of the plaintiff’, namely, 
that in 1776, seven years before, the plain¬ 
tiff himself was the owner of the pro¬ 
perty. 

1 proceed to the written evidence. The 
three letters alleged to be from Beeby 
Zenut are open to much observation : they 
were brought forward late in the cause, af¬ 
ter the plaintiff’s vakeels had closed their 
case, the last of them on the very day of the 
decree, when the opposite party had no 
opportunity to contest their genuineness, 
and that was nut proved except by the 
similarity of the impression of the seal 
with that of a seal produced by the de¬ 
fendant. 

The first of these letters which, accord¬ 
ing to the testimony of a witness named 
Gholam Hoossain , was written in 1793, is 
addressed to Mahomed Meer as the malik , 
whereas it is proved by several of the 
plaintiff’s witnesses that the plaintiff him¬ 
self tilled that character iu 1776. The 
second, dated 1797, might, if true, have 
been confirmed by the production of the 
account therein referred to j and if it had 
been really written by Beeby Zenut to the 
plaintiff, it is singular that, after the 
strong entreaties it contains that the 
plaintiff would come over on account of 
her age, infirmity, and failure of sight, he 
should have permitted her still to conti¬ 
nue his agent till her death, which hap¬ 
pened nine years afterwards. 

The third letter is open to no observa- 
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tion peculiarly belonging to it, but all 
are very inconsistent with the solemn 
acts, leases, and mortgages, proved on 
the other side on corresponding dates: a 
lease in 1765 by Beeby Boodhun, in 1793 
by Beeby Zenut , and a conveyance by the 
latter' in 1795 to Shah Khadim Hoossain 
of all his estate. 

We should therefore feel little difficul¬ 
ty in deciding on which side the truth 
lay, if we had nothing else to guide our 
judgment than the comparison of these 
conflicting acts and declarations, parol 
and written, on onp side and on the 
other; but we are not thus confined. 
There are some other facts which are es¬ 
tablished beyond all possibility of doubt, 
and there is no better criterion of the 
truth, no safer rule for investigating cases 
of conflicting evidence, where perjury and 
fraud must exist on the one side or the 
other, than to consider what facts are be¬ 
yond dispute, and to examine which of 
the two cases best accords with those 
facts, according to the ordinary oourse of 
human affairs and the usual habits of life. 

Now there were two facts most distinct¬ 
ly established. The first was, that in 
pursuance of a notice given according to 
Regulation XXXVII., 1793, section xx., 
Shah Khadim Hoossain in 1797 entered 
his claim in the public records as the 
owner of this mash , deriving his title by 
grant or tumleek-namah from Beeby Zenut 
dated in 1796, and no proof was given on 
the part of the plaintiff that he ever was, 
or claimed to be, registered as the owner. 
The second fact was, that although the 
plaintiffs case proceeded on the ground 
that Beeby Zenut and Shah Khadim Hoos¬ 
sain were in possession as his agents, and 
accounted to him for the profits, yet he 
produced no single account-current or 
duftar for any part of the time. These 
two facts, then, being undoubted, we 
have to consider whether the case on the 
part of the plaintiff can be reasonably re¬ 
conciled with them. If that case were 
true, is it likely that the claimant, who 
lived fifty or sixty miles from Fatna , 
would have abstained to bring forward 
his claim on so important an occasion as 
that which occurred, when the Govern- • 


ment called upon all persons having title 
to property of this description to appear 
and enter it on public registers, in order 
to prevent its being forfeited to the Go¬ 
vernment ? This fact is most important, 
not because the registers themselves are 
at all of the nature of conclusive evidence 
of title, (for the Regulations provide 
against that,) but because this act of re¬ 
gistration after a proclamation amounts 
to a public, open, and notorious assertion 
of title on the one side, and the omission 
to register, unexplained by proof of the 
ill-health of the claimant, or absence in a 
distant country, or ignorance, afford an 
equally strong presumption of the non¬ 
existence of any title on the other. Again, 
if the plaintiff was for near fifty years the 
owner, having either the whole of the 
mash or the surplus of its revenues, after 
satisfying the supposed religious purposes 
for which it was given, is it to be believed 
that he would not have had a regular 
annual account, at all events some occa¬ 
sional statement, from his agents,, of the 
receipts and disbursements 1 And we 
have the means of knowing, from the 
assistance we receive at this Board from 
persons conversant with the subject, that 
the natives are particularly exact in keep¬ 
ing written accounts. 

For these reasons we are of opinion, 
that the weight of evidence is in favour 
of the defendant, and that the claimant 
has by no means satisfied the exigency of 
the law, which throws on him the bur¬ 
then of proof. We therefore affirm the 
decree of the Sudder Dewanny Adawlut, 
and we are of opinion that it must be 
affirmed with costs. 
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^ 1st December, 1836. 

Present : 

Lord Brougham, the Vice-Chancellor (Sir L. 
Shad well), Mr. Justice Bosanquet, the 
Chief Judge of the Court of Bankruptcy, 
and Sir Alexander Johnston. 

On Appeal from the Court of Sudder De- 
wanny Adawlut of Bombay. 
Sorab-jee Vacha Ganda,# ... Appellant, 
versus 

■ » Koonwur-jee Manik-jee,... Respondent. 

K brought a suit against M and S, alleging that 
they had dealings with him, that their account- 
current was regularly adjusted by their gomashtahs 
up to 1860, and that on the 9th Poos sood 1862, 
there was a balance in K’s favour of Rs- 7,132.1.60., 
which with interest amounted to Rs. 13,689.0. 76. 
In support of his case, K produced his own books of 
account, and there was no evidence to shew that the 
defendants who denied all liability, and were privy 
to could bo bound by those accounts. Held —that 
decrees founded thereon must be reversed. 

The Vice-Chancellor : 

On the 6th April 1813, Koonwurjee 
Manik-jee, the respondent in this appeal, 
brought his plaint in the Zillah Court of 
Surat against Munjee-bhaee and the res¬ 
pondent Sorab-jee , alleging that they had 
dealings with him ; that their account- 
current was regularly adjusted by their 
gomashtahs up to 1860, and that on the 
9 th Poos-sood 1862 there was a balance 
in the respondent’s favour of rupees 
7,132. 1. 60. This claim against the 
defendants was for that sum, principal 
and interest, equal in the whole to rupees 
13,689. 0. 75., from which he deducted ru¬ 
pees 2,125 principal and rupees2,070.3.6. 

> interest, making rupees 4,195. 3. 6., on 
the acceptance of Hurmuz jee Bheem-jee, 
who, it was alleged, had not paid the 
plaintiff a rea, leaving a balance against 
the defendants of rupees 9,493. 19. 69. 

The defendants answered separately. 
The appellant denied having settled ac¬ 
counts with the plaintiffs gomashtah. 

In support of his case the respondent 
produced an extract from his own ac¬ 
counts. Two letters were also put in 
evidence, and some witnesses were ex- 
' ami nod. The inference from the letters 


rather was, that there had been separate 
transactions between the respondent and 
the appellant. But there was no evidence to 
show that the appellant was privy to the 
respondent’s accounts. The Zillah Court, 
however, on the 24th May 1815, decreed 
that the defendants should pay to the 
plaintiff the sum of rupees 7,132. 1. 60., 
the amount of the principal sum claimed, 
according to the duftars of the plaintiff; 
but refused to decree interest thereon, on 
account of the plaintiff’s having laid by 
for seven years without prosecuting his 
demand. 

The respondent, on the 17th October 
1815, brought another plaint in the Zillah 
Court against Munjee-bhaee and the appel¬ 
lant, to recover the 2,125 rupees, and 
interest, on account of the acceptance of 
Hormuz-jee j and on the 26th March 1817, 
the Court decreed that the defendants 
should pay to the respondent the 2,125 
rupees, and interest. 

The only evidence in that suit was, 
that it appeared by the evidence of Hor - 
muz-jee, and the plaintiff’s duftars in the 
former suit, that the 2,125 rupees had 
not been paid to the plaintiff: no addi¬ 
tional evidence was offered to show that 
the defendants could be bound by the 
plaintiff’s accounts. 

The respondent appealed to the Pro¬ 
vincial Court against the decree of the 
24th May 1815, because interest had not 
been allowed him on the sum recovered, 
and the Provincial Court, on the 10th 
November 1815, decreed the appellant and 
Munjee-bhaee to pay the interest which 
had been disallowed by the Zillah Court, 
and the costs of the appeal. 

The appellant appealed to the Provin¬ 
cial Court from the decree of the 24th 
May 1815 ; but on the 23rd July 1816, 
the Provincial Court affirmed the de¬ 
cree. 

The appellant also appealed to the 
Provincial Court from the decree of the 
26th March 1817 ,* but on the 14th April 
1818 the Provincial Court affirmed it. 

Upon three distinct appeals to the 
Court of Sudder Dewanny Adawlut, in 
two of which Sorab-jee was sole appellant, 
and in the third, ho and Munjee-bhaee 

63—65 


* L Moore’s I, A., p. 47. 






PRIVY COUNCIL JUDGMENTS 


[December 



were joint appellants from the three de¬ 
crees of the Provincial Court,—those de¬ 
crees were affirmed with costs by these 
decrees ; two of the 25 th March 1818, 
and one of the 12th May 1819. The ap¬ 
pellant, Sorabjee, has presented his appeal 
to His Majesty in Council against those 
decrees of the Sudder Dewauuy Adawlut. 
It is observable, that if the first decree 
of the Zillah Court were right, its second 
decree might be right also, for the claim 
for the sum of 2,125 rupees, and interest, 
rested on the same ground as the claim 
by the first plaint ; and if those decrees 
were right, the decree of the Provincial 
Court upon the appeal of Koonwur-jec 
Manik-jee , for the interest disallowed by 
the Zillah Court, might be right also $ but 
if the decree of the Zillah Court upon the 
first plaint was wrong, then that plaint, 
as well as the plaint in the second suit in 
Zillah Court, and the appeal of Koonwur- 
jec Manik-jee to the Provincial Court, 
should have been dismissed with costs. 

No evidence was brought before the 
Provincial Court, or the Court of the 
Sudder Dewauny Adawlut, which was not 
before the Zillah Court, so that the de¬ 
crees can only be supported by holdiug 
that one party producing his own books 
of account can bind the other. But such 
a proposition is utterly untenable, and the 
result is that all the eight decrees of 
the Sudder Dewanny Adawlut Court are 
wrong ; that the three decrees complained 
of must be reversed as to the appellant, 
but without costs; and the decrees of the 
Provincial and Zillah Courts be reversed 
so far as they direct the appellant Sorab¬ 
jee, to pay principal, interest, or costs. 
But the two original plaints in the Zillah 
Court, and the respondent’s appeal to the 
Provincial Court, must, as against the 
appellant, Sorabjee , be dismissed with 
costs. 


1st December , 1886 . 

Present : 

Lord Brougham, the Vice-Chancellor, Mr. Jus¬ 
tice Bosanquet, the Chief Judge of the 
Court of Bankruptcy, and Sir Alexander 
Johnston. 

On Appeal from the Supreme Court of Ju~ 
dicature at Fort William in Bengal. 
Jannokee Doss,* ... ... Appellant , 

versus 

The King, at the prosecu- 1 - 
tiou of Bindabcn Doss, j 

One, not residing at Calcutta, was held to be 
amenable to the jurisdiction of the Supremo Court, 
if he was privy to, and persevered and co-operated 
in a misdemeanor, committed in Calcutta. 

Mr. Justice Bosanquet : 

The appellant in this case, having been 
convicted upon an indictment for conspir¬ 
ing, with others at Calcutta , wrongfully 
to cause the prosecutor to be arrested 
and imprisoned without reasonable or pro¬ 
bable cause, applied to the Supreme Court 
for a new trial, which was refused; but 
the Court, pursuant to the 17th section 
of the charter of the 26th March 1774, 
gave him leave to appeal from that re¬ 
fusal to His Majesty in Council. Upon 
the hearing of this appeal three points 
were made : — 

First, That the caption of the indict¬ 
ment was defective, for want of stating 
that the indictment had been found by 
twelve jurors. 

Second, That as the appellant, a native 
of Benares, had never been in Calcutta, 
and was actually resident at Benares 
when the offence was committed, he was 
not subject to the jurisdiction of the 
Supreme Court. And, 

Third, That the evidence given at the 
trial was insufficient to support the con¬ 
viction, or, at least, that upon the weak¬ 
ness of that evidence, and the affidavits 
adduced ill contradiction to it, the appel¬ 
lant was entitled to a new trial. 

The first of these points is not a matter 
for consideration upon this occasion, which 
is an appeal from a refusal of the Court 


6o-G7 


* 1, Mgorc’s I, A-, p. 67, 







ON APPEALS FROM INDIA. 



below to grant a new trial. No motion 
in arrest of judgment was made in the 
Supreme Court, and no judgment has been 
given. If the appellant should be called 
upon to receive judgment, he may, if ad¬ 
vised, move to arrest the judgment, and 
the Court will deal with that motion as 
may be thought fit. The second point, 
respecting the jurisdiction of the Court., 
is involved in the question, whether the 
charge of the appellant having, in Cal¬ 
cutta, conspired with others, for the pur¬ 
pose stated in the indictment, was suffi¬ 
ciently proved. The offence with which 
the appellant is charged is a misdemea¬ 
nor ; and if he, though resident at Benares , 
was privy to, and persevered and co-oper¬ 
ated in, a conspiracy with others, who 
were in Calcutta , to cause the prosecutor 
to be wrongfully arrested there, he was 
guilty of that misdemeanor, and was 
chargeable with having committed it in 
Calcutta , under the general jurisdiction 
of the Supreme Court over all persons 
who commit offences there. 

This very point was lately decided in 
this place, upon an appeal from Bombay , 
in the case Pooneakhoty Moodeliar ,* who 
was indicted for uttering a forged receipt 
in Bombay , which, by the 53rd Geo. Ill, 
c. 155, s. 115, is made a misdemeanor. 
He was, at the time when the offence was 
committed, at a great distance from Bom¬ 
bay. 

Two questions were argued with respect 
to the jurisdiction; first, whether the de¬ 
fendant was subject to the general and 
local jurisdiction of the Court; and, 
second, if not, whether he was subject to 
the personal jurisdiction ill respect of his 
service rendered to the East India Com¬ 
pany. The second ground was not relied 
on by the Advocate-General in the Court 
below, who had professedly put the case 
upon the first ground ; and the judicial 
committee thought it quite unnecessary 
to pronounce any opinion upon the second 
ground, being of opinion that the fact of 
the case established the point, that the 
offence charged in the indictment was 
committed in Bombay. 


* 22nd May, 1835; P. C. J., p. 76. 


After examining the evidence at con¬ 
siderable length, the committee expressed 
their opinion that the jury were warrant¬ 
ed in finding that Pooneakhoty was privy 
to the transactions, and consequently was 
a participator in the misdemeauor. The 
question therefore arises, whether, being 
a participator in this misdemeanor, he 
could be charged with having committed 
the offence in Bombay. Now it has been 
repeatedly decided, that where a mis¬ 
demeanor is completed, the offence may 
be charged to have been committed. A 
variety of authorities may be found upon 
the subject; several of them are cases 
when the jurisdictions within which the 
different parts of the transaction occurred, 
were of totally different kinds j notwith¬ 
standing which the indictment has been 
supported in the place where the offence 
has been laid, such being the place in 
which the misdemeanor was completed. 
There are cases of nuisance, of libel, of 
fraud, of cheat, and of conspiracy. The 
authorities referred to were Ilaiokins , 
P. C., book ii, c. 25, s. 47; Rex v. 
Johnson , 7 East , 65; Rex v. Brissac, 4 East , 
164 ; Rex. v. Coombes, 1 East , P. C., c. 5, 
s. 131 j 1 Leach, Cro. Cas., 432. Suppos¬ 
ing therefore it was said to be of an or¬ 
dinary person, whether a native of the 
provinces, or a Portuguese, or any other 
foreigner, and to have proved the offence 
to be committed, there is no doubt he 
would, on the authority of these, have 
been liable to be prosecuted for the sta¬ 
tute misdemeanor completed in Bombay , 
as a person subject to the general juris¬ 
diction of the Recorder Court. It was 
further suggested, however, in that case, 
that the defendant was not subject at all 
to the jurisdiction of the Court of the 
British Government, because he was resi¬ 
dent out of the British limitations, and 
within the dominions of the Nabob of 
Arcot, an independent prince; but whe¬ 
ther he was or was not in the service of 
the East India Company, he was subject 
to the personal jurisdiction of the Court, 
as it was said to be clear that he was em¬ 
ployed in the care of the British forces 
then engaged in the Dewanny, under the 
authority of the British Governor, though 
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in the dominions of a native prince; he 
was therefore under the protection of the 
British laws, and consequently owed obe¬ 
dience to them, according to the well- 
drawn maxim of law, 6i Protectio trahil 
subjectionem and subjectio trahil protec- 
tionem ,’* and having been guilty of an 
offence, which was committed by his 
procurement within the local limit of 
Bombay , he was indictable there as 
much as if he had been personally with¬ 
in the limits of the law, as in the case 
present, or that where Judge Johnson 
was held indictable in Middlesex , though 
he was never out of Ireland. In the 
present case it is sufficient to say, that 
the appellant was resident at Benares , 
which is in the British limitation in India, 
and was consequently liable to be indict¬ 
ed in the Supreme Court for an offence 
committed iu Calcutta , in respect of which 
the British law subjects all offenders to be 
indicted there. 

The remaining question to be consider¬ 
ed is whether satisfactory proof has been 
given of the appellant’s participation in 
the offence. It appears by the evidence 
of the prosecutor Bindabun Boss that in 
the month of August (which corresponds 
to Strabun ) in the year 1828, the appel¬ 
lant was brought to Calcutta upon an 
attachment issued upon a cross bill against 
him filed in the name of the appellant; 
that a person named Juggernauth, one of 
the defendants, was the appellant’s agent 
at Calcutta, and that he, together with 
other defendants then in Calcutta, con¬ 
spired to procure Bindabun’s imprison¬ 
ment and detention, by means of a fabri¬ 
cated document purporting to acknow¬ 
ledge a debt of 12,000 rupees due from 
Bindabun to one Ramchunder, another 
defendant, who had absconded. The in¬ 
dictment was found in December 1828 : in 
March or April following, four months 
before the trial, that is in the month of 
Choyt 1829, Bindabun came from Benares 
on account of this indictment and did not 
return to Benares before the trial, which 
took place in August 1829. To prove the 
appellant’s connexion with this transac¬ 
tion in Calcutta, two witnesses were call¬ 
ed, —Munkuram Doss , the eighth witness, 
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who says that about the time of Binda¬ 
bun’s arrest, Jannokee called to him from 
the window of his cootee , and the witness 
then went up-stairs, where Jannokee said 
“ I hear you are going to Calcutta with 
Bindabun.” I said “Yes.” He said, “ Do 
not go ; if you do go you will be put to 
trouble for nothing, he is going from here 
in custody ; other complaints may then 
be made, and he will not get his liberty.” 
That Jannokee showed him a letter, and 
said, “ Here is a letter, informing me 
that when he gets to Calcutta other com¬ 
plaints will be preferred against him 
and Jannokee said, “ I have also written 
to Calcutta, directing that when he 
reaches he shall not obtain his liberty.’* 
Gunnesh Bhutt, the seventh witness, says 
that he entered Bindabun’s service last 
Choyt , which was March or April : Janno¬ 
kee called to him and said, “ Your Baboo 
is going to Calcutta, what is the use of 
his going? let him take 20,000 rupees, 
and give a ruffanama.” Bindabun was 
then coming for this case pending at the 
sessions about the 12,000 rupees : he says, 
“ Bindabun did give an answer, but the 
witness did not communicate it to Jan - 
nokee.” 

If full credence be given to these two 
witnesses, their testimony certainly affords 
evidence, from which the appellant’s pri¬ 
vity to some attempt to procure the res¬ 
pondent’s detention at Calcutta , and a 
desire to compromise the matter after the 
indictment had been found, may be in¬ 
ferred. But it is to be observed that 
these witnesses speak to conversations 
only, obviously liable to be misinterpret¬ 
ed as well as misrepresented ; and it was 
scarcely possible that the appellant could 
anticipate the testimony to be adduced 
against him, so as to be prepared at the 
trial either to explain or contradict it by 
witnesses on his part. No evidence was 
adduced, on the part of the prosecution, 
of his having done any act to promote 
the success of the particular fraud at¬ 
tempted. On his part he has, by his 
affidavit, not only denied all knowledge 
of the transaction, but all conversation 
with either of the witnesses, and all ac¬ 
quaintance with them ; and the great im- 




ON APPEALS FROM INDIA. 



^ probability of their account is corroborated 
by the affidavits of several persons. An 
application to set aside a verdict of con¬ 
viction, founded on affidavits made after 
the trial is always to be looked upon 
with very great jealousy. But when the 
evidence without contradiction is of so 
slight a nature as it is in this case, and 
the appellant could not be expected to 
offer evidence in opposition to it, for 
want of knowledge that it would be ad¬ 
duced against him, their lordships are of 
* opinion that an opportunity ought to be 
afforded him of laying before a jury such 
evidence in his defence as he may be able 
to offer upon another trial. 

Lord Brougham : 

No observation arises except upon the 
conduct of the party or parties in respect 
of delay in this case. It is now towards 
the end of 1836, and the proceeding in 
question was five or six years ago. We 
have made particular inquiry as to the 
course the proceedings took here, in order 
to ascertain to what party this delay is 
r imputable. It appears that the prosecu¬ 
tor never made any appearance at all: it 
was therefore necessary for the defendant, 
in order to force on the case after having 
lodged his appeal, to take the usual steps 
by summons, of which two are served ; 
first a summons of two months, and then 
a peremptory summons of six weeks. Until 
the six weeks of the peremptory summons 
had expired, it was impossible for him to 
proceed, and for the cause to be set down 
ex parte. Before the cause can be set down 
* ex parte , it is necessary that the Court 
should be satisfied of the fact of the two 
summonses having been served. The affi¬ 
davit to satisfy the Court of two summonses 
having beeu served, was not made till 
November 1835; then, for the first time, 
was the case ripe for hearing, owing to 
the prosecutor not having appeared, and 
owiug (if there was any delay) to the 
defendant not having previously issued 
the peremptory summons, and made the 
proper affidavits of service. After having 
satisfied the Court of the issue and service 
of those summonses, and the prosecutor 
not appearing, the case became, for the 
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first time, ripe for hearing. Then it was 
for the only party before the Court, 
namely, the defendant, to have urged on 
the hearing, if he had so thought fit ; for 
at any time betweem November in the last 
year and the present time, the case was 
ripe and might have been heard. No 
application however was made for a hear¬ 
ing ; the defendant was satisfied that the 
case should take the course of the paper. 
The Court, of course, could not, without 
any solicitation or any application, take 
any step for bringing ou the hearing out 
of the usual course. If there has been 
delay, therefore, it has been partly from 
the default of the prosecutor, and partly 
from the defendant not taking the steps 
he might have taken to obtain a more 
speedy hearing. 

2nd December , 1S36. 

Present : 

Lord Brougham, the Vice-Chancellor, Mr. 

Baron Parke, Mr. Justice Bosanquet, Sir 

E. H. East, and Sir A. Johnston. 

On Appeal from the Supreme Court of 
Bengal. 

James Young and others,*... Appellants , 
versus 

The Bank op Bengal, ... Respondent . 

Palmer and Co. were in the habit of taking up 
loans from the Bank of Bengal, as well on deposit 
of Company’s papers, as upon discount of their own 
and other negotiable securities. On November 12, 
1829, they borrowed 103,900 rupees, as a security 
for which they deposited and delivered to the said 
Bank of Bengal several Government Papers for 
different sums, amounting in all to 113,000 rupees, 
with authority to sell or dispose of the same on or 
after the expiration of three months from the above- 
mentioned date, and to render the surplus, if any, 
after satisfaction to the debtor Company. On Ja¬ 
nuary 4, 1830 and whilst the said deposits were 
still in the hands of the Bank, Palmer and Co. 
filed their petition of insolvency and were duly ad¬ 
judged and declared insolvent. At the time of the 
said adjudication of insolvency, the Bank wore also 
holders and indorsee of two promissory notes, which, 
at the time of action brought, were wholly unpaid 
in their hands. Subsequently on 15th February 1830, 
the Bank sold and disposed of the Company’s 
papers; and after satisfying themselves in full out 
of the sale-proceeds, there was a surplus left of 
6,778 rupees, to recover which the assignees of 
Palmer and Co. brought an action, to which the 
Bank pleaded a set-off on account of the two pro- 
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missory notes which were then wholly unpaid in 
their hands. Held that the case did not come 
within the mutual credit clause of the Bankrupt 
Act, for by repaying the monies advanced. Palmer 
and Co. could regain possession of the deposit and 
the power of sale was determined without any con- 
Bent of the pawnee. Debts, in order to be set-off, 
are supposed proveable , under the Bankrupt Act, 
which is not the case here. Nor does the common 
law principle of mutuality, which is of the essence 
of set-off, apply, for it is manifest that in the first 
place had Palmer and Co. repaid the monies ad¬ 
vanced on the deposit, the Bank could not have re¬ 
tained the papers j and that in the second had the 
Bank brought an action upon the notes which they 
held as indorsees, Palmer and Co. never could have 
set-off the surplus which might arise from the sale 
of the paper deposited. No doubt the case would 
have been otherwise, had the Bank actually sold 
the paper and received the surplus prior to bank¬ 
ruptcy. 

Lord Brougham : 

This was an appeal from the judgment 
of the Supreme Court of Calcutta , in an 
action brought by the assignees of Palmer 
and Co. against the Bank of Bengal , in 
which a verdict had been taken by con¬ 
sent, subject to the opinion of the Court 
on a special case. 

The case stated, that Palmer and Co. 
had been in the habit of obtaining loans 
from the bank, on the deposit of Com¬ 
pany’s negociable paper, as well as on the 
discount of their own and other securities: 
that in the month of November 1829, 
Palmer and Co. obtained in this way six 
several loans from the bank, amounting 
in the whole to 417,000 sicca rupees, de¬ 
positing Company’s paper to the amount 
of 460,000 sicca rupees; and giving their 
own promissory notes, at three months’ 
date, for the sums thus advanced by the 
bank. By these six several promissory 
notes Palmer and Co. engaged to pay the 
several sums advanced with interest, and 
each note contained a further statement, 
that so much Company’s paper had been 
deposited as a collateral security, with an 
authority to the bank to sell the paper 
deposited for the reimbursement of the 
bank, at the expiration of the three 
months credit, rendering to Palmer and 
Co. any surplus arising from each sale, 
and with an undertaking of Palmer and 
Co. to make good any deficiency, and to 
pay 12 per cent, interest from the expira¬ 
tion of the credit, until the debt should 
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be discharged, or the paper be sold. The 
several credits expired in February 1830 ; 
the first on the 15th of that month, the 
last on the 28th ; and on the 4th January, 
while the whole of the loans remained 
unpaid, and the whole of the deposits 
were in the hands of the bank unsold, 
Palmer and Co. were adjudged insolvent 
under the 9th Geo. IV., c. 73, and the 
plaintiffs were appointed assignees of their 
estate and effects. At the same period, 
the 4th January , the bank held two pro¬ 
missory notes of Palmer and Co., at three 
months date, for 40,000 and 60,000 sicca 
rupees, payable, the former the 24th Ja¬ 
nuary , and the latter the 7th February 
1830. These notes the bank held as in¬ 
dorsees for value, Palmer and Co. having 
discounted them with the bank in the 
ordinary course of business, and before 
the first of the six loans, viz. on the 21st 
October and the 4th November 1829. 

None of the loans being paid by the 
insolvents or their assignees, the bank 
proceeded to sell the paper deposited, 
according to the terms of the agreements, 
and there remained a surplus upon the six 
sales of 30,176 Rs. 10 as. 8 pie after paying 
off the several loans with the interest 
stipulated. For this sum, with interest 
at 6 per cent, after the dates of the seve¬ 
ral sales, the action was brought. The 
bank sought to set-off the sum due upon the 
two promissory notes, which they held as 
indorsees for value, and which remained 
unpaid, against this surplus of the depo¬ 
sits made upon the subsequent loans; 
and the Court, on the case reserved, be¬ 
ing of opinion that this set-off was com¬ 
petent to the bank, gave judgment for 
the defendants, which was entered up on 
the 29th August 1833, and is now brought 
before this Court by appeal. 

The Act under which the proceedings 
were had upon Palmer and Co.’s insol¬ 
vency, (9th Geo. IV., c. 73,) contains a 
provision (s. 36) similar to the 56th sec¬ 
tion of the English Act, (6th Geo. IV., 
c. 16,) touching mutual debts and cre¬ 
dits ; and although there are some words 
of the latter omitted, particularly those 
respecting “mutual debts between the 
parties,” and those requiring the commas- 




ON APPEALS FROM INDIA. 




sioners “ to state the account between 
them,” yet as there is a very general de¬ 
claration that “ all such debts due, and 
claims as may be proved under a com¬ 
mission of bankruptcy according to the 
Act of the 6th Geo. IV., may also be 
proved in a proceeding under this Act, 
in the same manner, and subject to the 
like deductions, conditions, and provisions 
as in the 6th Geo. IV. are set forth and 
prescribed.” It is manifest that the pro¬ 
ceedings are entirely assimilated, that 
the difference in the preceding portion of 
the section is immaterial, and that the 
present question is to be dealt with and 
disposed of exactly as if it had arisen in 
a proceeding in bankruptcy under the 
English Act. 

It is equally clear that in this case the 
question turns upon the right of set-off 
given by the statute which extended the 
set-off recognized by the common law. 

(Anon. 1 Mod. 215 Peters v. JSoctme, 2 
Vernon, 428.) But for that extension it 
never could be contended that the bank 
had a lien upon the securities deposited 
beyond the amount of the money advanc¬ 
ed upon the credit of those securities; 
since even in the most favourable view 
which could be taken,—that of the bank 
being Palmer and Co.’s bankers,—the 
lien for the general balance of the cus¬ 
tomers’ account would in this case be 
restricted by the circumstances in which 
the deposit was made. This is clearly 
admitted in Davis v. Boivslier (5 T. R., 
488,) where the general lien of bankers 
was perhaps first distinctly ascertained. 
Nor can it be said that the debt due by 
Palmer and Co. on the promissory notes 
discounted, had any connexion with their 
deposit of the securities; for that debt 
was contracted before those securities 
were deposited, and the bank could not 
have had them in contemplation when it 
discounted the notes. 

The claim of the bank is accordingly 
rested upon the 50th section of the Bank¬ 
rupt Act, which is taken from the 28th 
section of the 5th Geo. II., c. 80, with 
such additions as were supposed neces¬ 
sary for enabling contingent debts to be 
set-off, since these were by the new Act 


made proveable. Every debt or demand 

made proveable by the Act against the 
estate of the bankrupt may, by this 50th 
section, be set-off “ against such estate,” 
that is, against any debt or demand of 
the bankrupt’s estate. But the former 
provision is retained, with the addition of 
the word “ demand ,” taken from the 46th 
Geo. III., namely, that where mutual cre¬ 
dit has been given by the bankrupt and 
any other person, or where there are mu¬ 
tual debts between the bankrupt and 
any other person, the commissioners shall 
state the account between them, and one 
debt or demand may be set against an¬ 
other, and the balance only be claimed 
or paid on either side. 

The question, then, is, whether or not 
there were mutual credits or mutual 
debts between the parties to the trans¬ 
action now under consideration ? That 
there was both a debt from Palmer and 
Co. to the bank, and a credit from the 
bank to them is undeniable. The Com¬ 
pany were both previously indebted on 
their notes discounted, and by the money 
advanced on the deposits. But that is 
not enough, unless either the bank was 
indebted to them, or they had given the 
bank credit. The only question, then, 
is, had Palmer and Co., or had they not, 
given the bank credit before the bank¬ 
ruptcy within the meaning of the Act! 
In other words, was the deposit of the 
negociable paper, with the power to sell 
and pay over the surplus in case the ad¬ 
vance made on it should not be repaid, 
a credit given to the bank by Palmer and 
Co. ? If it was a credit we may further 
observe that it was so only to the extent 
of the surplus, for as far as regarded the 
monies advanced, to secure which the de¬ 
posit was made, that deposit was only 
in presenti a bailment, and even in futuro 
a payment, of Palmer and Co.’s debt to 
the bank. The question is, whether or 
not the deposit, quoad the overplus , 
amounted to a credit given; whether or 
not Palmer aud Co., giving the bank a 
power to possess itself of the surplus, 
after repaying its own debt, when that 
debt should become due, can be said to 
be a giving credit to the bank? 

2 142-44 
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Now although, generally speaking, debt 
and credit are correlative terms, and A. 
giving credit to B. may seem to imply 
that B. is indebted to A., yet it may be 
admitted that the introduction of the 
words “ mutual credit” extends the right 
of set-off to cases where the party receiv¬ 
ing the credit is not debtor in presenti 
to him who gives the credit. According¬ 
ly the relation, contemplated by the sta¬ 
tute, has been held to be established 
where the debt is immediately due from 
the one party, and only due at a future 
day from the other. It was so held in 
Ex parte Prescott , (1 Atk., 230,) where 
the mutual credit was constituted by 
simple contract debts presently due on 
the one side, and a specialty debt not 
due on the other : Smith v. Hodson (4 
T. R, 211,) Hcuilcey v. Smith, (3 T. It., 
507,) and many other cases, affirm the 
same doctrine. But in none of those 
cases was there any uncertainty, as to 
the party said to receive the credit be¬ 
coming sooner or later debtor in presenti 
to the other; in none of them did the 
existence of the relation of debtor and 
creditor, depend upon the pleasure of one 
party ; in all of them the party said to 
have given the credit had placed the 
other party in a situation which he him¬ 
self could not alter, had given him funds 
of which he could not dispossess him, or, 
which is the same thing, a power over 
funds which he could not revoke. 

The case is materially different where 
one of the parties has actually become 
indebted to the other, and can only cease 
to be so by paying the debt, but the 
other has only acquired a power which 
may end in making him debtor or not, 
according as the donor of the power 
pleases. A. is iudebted to B., and B. is 
neither actually indebted to A. nor under 
any liability which must needs end in his 
being A.’s debtor, but has only been en¬ 
trusted with a power over A.’s funds, to 
be executed at a future time if A. pleases; 
but, if A. thinks proper, never to be exe¬ 
cuted at all. Admitting that in the event 
of A. never revoking the power, a debt 
will arise, the existence of that debt is 
defeasable ; the only certainty is that A., 
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in order to revoke the power, must do an 
act wholly uucouuected with giving B. 
any credit, namely, discharge a debt due 
to B. Now it is not denied that Palmer 
and Co. could at any time have prevent¬ 
ed the bank from ever receiving the sur¬ 
plus—in respect of the possibility of 
which surplus arising, the credit is sup¬ 
posed to have been given. By repaying 
the monies advanced, they could regain 
possession of the deposit, and the power 
of sale was determined without any con¬ 
sent of the pawnee. 

Again : not only did the existence of 
any debt at any time depend upon the 
depositor, but he had no such debt as 
could have been proved under a commis¬ 
sion against the pawnee. The words, and 
every “ debt or demand hereby made prove - 
able ,” added to the recent Act, for the 
purpose of including contingent debts, 
show that debts, in order to be set-off, 
are supposed proveable, which indeed 
appears to follow from the nature of the 
case. Suppose the bank of Bengal had 
been made bankrupt before selling the 
paper j it is clear that Palmer and Co. 
could not have proved against their estate 
for the contingent surplus. The paper 
was deposited to answer a specific pur¬ 
pose ; and if any use had made of it, in¬ 
consistent with the terms of the deposit, 
the pawnee would have committed an 
offence; a breach of trust, certainly a 
transportable misdemeanor, if the Bank¬ 
er’s Act (52nd Geo. III., c. 63,*) extends 
to Bengal. But unless the power of sale 
was executed by the pawnee, (in which 
case he became the debtor at once,) he 
never could be said to have “ contracted 
a debt,” either present or contingent, to 
the pawnor, and consequently the pawnor 
could make no proof. 

Next it must be observed, that though 
the question is on the statute, and though 
the statutory right of set-off extends the 
right known to the common law, yet the 
common-law principle of mutuality, which 
is of the essence of set-off, must prevail ; 
and if the deposit, or rather its surplus, 

* Repealed by 7 & 8 Geo. IV., c- 27 ; but its pro¬ 
visions are re-enacted by 7 & 8 Geo. IV., c. 29, 
s. 49. 
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could not be set-off agaiust the demand 
of the pawnee, so neither shall the paw¬ 
nor’s debt be set-off against the surplus. 
Lord Hardwicke appears to have mainly 
proceeded on this view in Ex parte Ocken • 
den. (1 Atk., 235.) Could the miller, 
he asks, have refused to deliver up the 
corn in an action at the corn-factor’s 
instance, by claiming to set-off a debt 
due, unconnected with the deposit 1 Aud, 
vice versd, could the corn-factor have set¬ 
off the value of the corn, in an action by 
the miller, for. money lent at a former 
time ? Holding that both questions must 
be answered in the negative, he considers 
this as decisive against the miller’s right 
to set-off the debt antecedently due from 
the pawnor. Aud Lord Mansfield , in 
giving the judgment of the Court of 
King’s Bench some years after, in Green 
v. Farmer , (in 4 Burrow, 2224,) after 
reading his own note of Ex parte Ocken - 
de?i, observes, thatLord IItrdwicke thought 
lie could not construe a dealing to be 
within the mutual-credit clause of the 
Bankrupt Act, unless it could be so con¬ 
strued in an action of trover ; and adds, 
“ That is certainly so.” But if the same 
test be applied to the present case there 
is an end of the question. For, first, no 
one contends, that had Palmer and Co. 
repaid the monies advanced on the depo¬ 
sit, the bank could have retained the 
paper for their antecedent debt, which is 
one of the points made by Lord IL*rd- 
wicke ; and next, had the bank brought 
their action upon the notes, which they 
held as indorsees, it is manifest that 
Palmer and Co. never could have set-off 
the surplus which might arise from the 
sale of the paper deposited, which is the 
second of Lord Hardwicke's points. 

No doubt the case would have been al¬ 
together different had the bank actually 
sold the paper, and received the surplus 
prior to the bankruptcy; for then they 
would have been debtors in that amount 
to Palmer and Co., and the case would 
have been one of mutual debts. Sup¬ 
posing the notes discounted then due ; or 
supposing them not yet due, it would 
have been a case of credit given to Palmer 
and Co. by them, and of debt due from 



them to Palmer aud Co., and so clearly 
within the statute. This is the case of 
Atkinson, v. Elliott , (in 7 T. R., 378,) but 
is wholly different from the case at bar. 

There is nothing inconsistent with 
what has now been advanced in the deci¬ 
sion in the language used by the Court 
of Common Pleas in the case of Rose v. 
Mart , (8 Taunt., 499,) where the former 
case of Olive v. Smith, (5 Taunt., 50,) was 
reconsidered, and a material qualification 
added to the generality of the doctrine 
which had there been laid down. In 
Olive v. Smith a broker had been allowed 
to set-off a debt antecedently due from 
his employer, against the losses recovered 
from the under-writers on policies deposit¬ 
ed in his hands. In Rose v. Hart , the 
Court held that such a set-off is only 
competent to the pawnee in cases where 
the thing alleged to be a giving of credit 
either constitutes a present cross debt, or 
must end in one. This limitation of the 
case of Olive v. Smith has, in subsequent 
cases, been approved and followed ; 
Sampson v. Burton ; (2 Brod. and Bing. 
89 ;) Rose v. Sims ; (1 Barn, and Adol. 
521 ;) and although the Court, in Easum 
v. Cato , (5 Barn, and Adol. 801 ) appear¬ 
ed to hold that it was enough if the trans¬ 
action would most likely terminate in a 
debt, yet it is to be remarked, that the 
argument went entirely upon other 
grounds, and the decision cannot justly 
be said to have relaxed the restriction by 
which the Court of Common Pleas had, in 
Rose v. Hart , qualified its former opinion. 

If it be admitted that there can arise 
no right of set-off in respect of mutual 
credit unless the dealing be, at the time 
of the bankruptcy, such as must neces¬ 
sarily and at all events terminate in 
creating the relation of debtor and credi¬ 
tor between the parties, then is the pre¬ 
sent case out of that rule, and the bank’s 
claim of set-off defeated. Nor will the 
reversal of the judgment below be found 
repugnant to any of the cases except Ex 
parte Deeze, (1 Atk-, 228,) and Olive v. 
Smith , of which the latter appears to have 
proceeded almost, if not altogether, upon 
the authority of the former, not to men¬ 
tion that it falls in some manner within 
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the scope of Lord Mansfield 1 s observation 
in French v. Fenn, to be afterwards cited. 

It is impossible to regard Ex parte 
Feeze as resting on the ground upon 
which the report in Atkyns places it. 
And although Lord Mansfield , in Green 
v. Farmer , seems to vouch for the accura¬ 
cy of that report, as well as of the report 
in the same book of Ex parte Ockenden, he 
nevertheless refers to Lord Hardwicked 
statement in the latter case, that iu the 
former there had been some evidence of 
a usage; and gives it as the result of his 
own inquiry respecting Ex parte Feeze, 
that the packer (the pawnee) was, by the 
usage, in the nature of a factor : a refer¬ 
ence which we have made to Lord Hard- 
wicked original note books has confirmed 
this statement, that the point of usage 
was made, and evidence adduced respect¬ 
ing it. From hence, and from Lord Hard- 
wicked subsequent decision in Ex parte 
Ockenden , as well as from what has been 
said, both in the Common Pleas in King 
v. Flint, (8 Taunton, 21,) and by Lord 
Eldon in Ex parte Flint , (1 Swan. 30.) it 
may be considered that Ex parte Deeze 
is no longer law, as reported in Atkyns; 
and that but for a special custom giving 
the pawnee a general lien, the mere de¬ 
posit, whether of goods or of securities, 
for a particular purpose, as it certainly 
will not constitute the pawnee a debtor, 
so it will not amount to a giving of credit 
at all, unless coupled with an authority 
given to the pawnee of selling them ; such 
power being given absolutely and not 
countermandable. But it is equally cer¬ 
tain that Olive v. Smith was decided upon 
the assumption that Ex parte Feeze is a 
binding authority; and when we find that 
the language of the Court, iu Hose v. 
Hart, so materially varies and narrows 
the principle which had been the guide 
in the former decision, and that the case 
itself is disposed of in a way not easily 
reconcileable with Olive v. Smith , and in 
no way whatever reconcileable with the 
report of Ex parte Feeze, upon which 
Olive v. Smith had been grounded, and 
that the view now taken may be recon¬ 
ciled with the latter, and more correct, or 
rather more authentic, opinions of Lord ' 
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Hardwicke, and with the latter and more 
correct opinions of the Court of Common 
Pleas, there seems to be no good reason 
for supporting a claim which is both at 
variauce with principle and runs counter 
to a greater weight of authority than can 
be produced in support of it. With res¬ 
pect to the case of Parker v. Carter , (1 
Cook, Bankrupt Law, 548,) it may be 
observed, that the defendants rested their 
title to set-off upon a lien which they 
claimed to have “as general agents” of 
the bankrupt; and the report of the case 
in Cookd Bankrupt Law gives this as the 
ground of the decision in their favour. 
Lord Chief Justice Gibbs, in Olive v. Smith , 
though, on the granting of the rule nisi, 
he states Parker v. Caider as a case of 
mutual credit, yet afterwards, the parti¬ 
culars having been inquired into, seems 
to admit that it was a case of lien, (5 
Taunt., p. 65,) and accordingly he rests 
his judgment mainly upon Ex parte Feeze , 
and mentions also Ex parte Boyle, (1 
Cook, Bankrupt Law, 561,) and French 
v. Fenn. 

Ex parte Boyle was the case of a client 
who owed a sum to his solicitor for work 
done and money lent, and who gave the 
solicitor, by way of loan, his notes of 
hand to a larger amount—part of which 
notes were not due and not paid by him 
till after the solicitor’s bankruptcy. There 
the notes, being payable to the solicitor’s 
order at the client’s bankers, were treat¬ 
ed as a loan by the parties; at the date 
of the bankruptcy the lender of the notes 
had become liable to pay, at all events, 
the contents of them to holders chosen 
at the solicitor’s pleasure, they being 
made payable to the order of the solicitor, 
and nothing could prevent this liability 
from ending in a debt from the solicitor 
to the client, but the solicitor himself re¬ 
paying. the money advanced upon them.' 
The client could not, by any act of his 
own, prevent his money coming into the 
hands of the solicitor, or of the payee 
chosen by him, to a fixed amount, and at 
specified times. This case, therefore, comes 
clearly within the restriction imposed 
by the case of Rose v. Hart , ©n the doc- 
triue laid down in Olive v, Smith. And 
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the same observation applies to Ex parte 
Wagstaffe, (13 Vesey, 65,) where the cre¬ 
dit in question arose from an acceptance 
of the (bankrupt, payable after the bank¬ 
ruptcy, but certainly payable then. 

The case of French v. Fenn, (1 Cook, 
Bankrupt Law, 536,) is also distinguish¬ 
able from the one at bar; although it 
must be allowed to have gone further 
than any decision which preceded it, ex¬ 
cepting Ex parte Deeze. But it does not 
appear that the debt against which the 
price of the pearls when sold was allowed 
to be set-off, was in auy part contracted 
before the agreement respecting the 
pearls; and Lord Mansfield expressly 
says, that Fenn “ had trusted Cox (the 
bankrupt) with other goods, which, in all 
probability, he could not have done but 
for the pearls being left in his (Fenris) 
hands.” This would make the case near¬ 
ly the same with Be Mainbray v. Metcalf, 
(2 Vern, 698,) where Lord Cowper relies 
mainly upon the debt set-off beiug, in 
fact, an advance made on the pawn. 
Lord Mansfield , in French v. Fenn, seems 
also to rely much on the circumstance 
peculiar to that case, of the other two 
partners in the adventure ( Cox and Hoi - 
ford) having agreed to allow Fenn inter¬ 
est on the money which he had advanced 
to pay for the pearls in the first instance ; 
and one thing is quite clear, viz. that by 
the nature of the transaction the rights 
of each partner, until sale, being to an 
undivided third, and Fenn having the de¬ 
posit for sale, neither of the others could 
have obtained his share—nay, both the 
others joining could not have obtained 
their share, nor gotten the whole pearls 
out of the pawnee’s hands—until the sale, 
which must at once render the credit to 
the pawnee certain. If it be said that 
Cox might have assigned his right to his 
share of the eventual price minus his pro¬ 
portion of the purchase-money, (in the 
same way that Palmer and Co. might 
have assigned their right to the contin¬ 
gent surplus,) then it must be also ob¬ 
served, that this consideration takes the 
case out of the rule laid down in Rose v. 
Hart, and could not stand with the de¬ 
cision in Rose v. Mart. It ought to be 


observed further, that Ex parte Deeze was 
relied upon simply by Mr. Justice Duller, 
in deciding French v. Fenn j both Lord 
Mansfield and Mr. Justice Butler seem to 
have been very much influenced by what 
they term considerations of general jus¬ 
tice. 

Upon the whole, then, we are of opi¬ 
nion that the judgment in this case must 
be reversed, aud that the verdict taken 
by consent, subject to the opinion of the 
Court, should stand, and the postea be 
delivered to the plaintiffs. The interest, 
too, must be calculated subsequent to the 
time up to which the verdict for interest 
was taken, and this must be added to the 
verdict. 


7th December, 1836. 

Present : 

Lord Brougham, Mr. Baron Parke, Mr. Jus¬ 
tice Vaughan, the Chief Judge of the 
Court of Bankruptcy, Sir Byde East, and 
Sir Alexander Johnston. 

On Appeal from the Court of Sudder De- 
wanny Adawlut of Bombay. 
Bhaee-chund and Koosal- } 

CHUND, Heirs to the ( . 77 . 

Estate of Hoop-chund f ^ e an S) 
Keem-chund, deceased,* ) 
versus 

Purtab-chund Manik-chund, Respondent. 

B brought an action against P on a promissory 
note, given by P’s ancestors to B’s ancestors. The 
action was commenced nearly 27 years after the 
accrual of the cause of action, and was clearly 
barred by the 13th article of Regulation I., 1800, of 
Bombay, which allowed only 12 years time, unless 
tho plaintiff shewed that from some good and suffi¬ 
cient cause, he had been precluded from obtaining 
redress. In the present case, the plaintiff sought 
the protection of this exception by alleging that 
the defendant had been continually residing in 
Poonah, which was within the jurisdiction of tho 
Peisliwa and beyond that of the Company’s Court. 
Held that the continued residence of the defendant 
at Poonah, in the absence of any evidence to shew 
that the plaintiff might not, by adopting proper 
steps, have obtained redress in the Poonah Court, 
was not a good and sufficient cause within the 
meaning of the Regulation. 

The Chief Judge of the Court of 
Bankruptcy (The Eight Honourable T. 
Erskine): 

This was an appeal from a decree of 
* 1, Moore’s I. A , p. 154. 
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the Sadder Dewauny Adawlut at Bombay, 
which formed the last of a series of pro¬ 
ceedings in the Court of that province, 
upon the question now pending for the 
final decision of His Majesty in Council. 

The first of these proceedings was a 
complaint filed in the Zillah Court at 
Surat, in the year 1819, against Roop- 
chund , since deceased, by the present res¬ 
pondent, Purtab-chund, suing in formd 
pauperis, in which lie claimed, as heir of 
his late uncle, Pana-chund t the sum of 
sicca rupees 3,477, aud an equal amount 
of interest upon a note of hand alleged to 
have been given by Roop-chund in the 
year 1792 to Kurum-chund , the partner 
of the respondent’s uncle, Pana-chund , 
to secure the amount of the balance then 
due from Roop-chund to the partnership, 
after several intermediate proceedings in 
the Zillah Court and in the Sudder 
Adawlut, which it is not necessary to 
particularize; during which the defendant, 
Roop-chund, died, and the present appel¬ 
lants intervened, and were admitted to 
defend the suit. 

The cause came on before the Zillah 
Court for final hearing on the 14th Fe¬ 
bruary 1823. 

The defence set up during these pro¬ 
ceedings by Roop-chund , and afterwards 
by his heirs, was,— 

First, That Roop-chund never owed 
any thing to Pana-chund or Kurum-chund. 

Secondly, That the note produced had 
been fraudulently abstracted from the 
widow of Kurum-chund by the plaintiff, 
who had no legal interest therein or right 
to sue thereon 

Thirdly, That the supposed cause of 
action had arisen more than twelve years 
before the commencement of the suit, aud 
was, therefore, barred by the regulations 
of the Company. 

In reply to the first defence, the plain¬ 
tiff relied upon the production of the 
books of account and the note. 

In reply to the second defence, it was 
stated, that after the death of Kurum 
chund and the respondent’s uncle, Pana- 
chund, he, the plaintiff, came to a settle¬ 
ment of the partnership accounts with 
the widow of Kurum-chund , who, having 
1G5 — 6S 


received from him her dues, gave him a 
deed of release, whereupon he took pos¬ 
session of the du/tars and the note as 
having the exclusive right to them. 

In reply to the third defence, he relied 
upon the fact that the note was executed 
at Poonah, where Roop-chund resided, and 
that he had never been at Surat since, 
until just before the commencement of 
the suit; and further, that Roop-chund, 
on his arrival from I'oonah in 1819, had 
admitted the justice of his claim, and had 
offered to pay a sum of money by way of 
compromise. 

The widow of Kurum-chund was ex« 
arniued upon interrogatories exhibited by 
the direction of the Court, and stated in 
substance, that the note had no reference 
to any partnership concern be tween Kurum- 
chund and the plaintiffs uncle, Puna - 
chund , but was given for money due to 
her husbaud alone, and that the release 
was executed by her without reading it, 
and was intended to relate only to chari¬ 
ties and other like expenses. That at 
the time she executed it she did not give 
the note to the plaintiff, but that he stole 
it, together with lier books and papers. 

The Zillah Court, upon consideration 
of the whole case, was of opinion, that 
the evidence of Kurum-cliund's widow was 
fatal to the plaintiff’s claim, and also that 
the plaintiff had not shown any proof why 
the Statute of Limitations of twelve years 
should not bear upon his case, and there¬ 
fore passed judgment against the plaintiff, 
aud decreed that one-half of the defen¬ 
dant’s costs should be recovered from the 
defendant, aud the remainder from any 
property that might be found to belong 
to the plaintiff, and the fees of the plain¬ 
tiff’s vakeel should also be recovered from 
any property found to belong to the 
plaintiff. 

The cause was then carried back by 
appeal to the Sudder Adawlut, before 
which fresh evidence was taken relative 
to the several questions raised before the 
Zillah Court j and on the 3rd June 1823, 
the second Judge, before whom the cause 
was heard, recorded his view of the case, 
declaring his opinion, for the reasons 
therein stated, that the decision of the 
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Zillah Judge should be received, and the 
amount of the note, with interest and 
costs in both Courts, should be awarded 
to the plaintiff below; and these appel¬ 
lants having referred the case for the con¬ 
sideration of the full Court, afterwards, 
on the 26th of the same month, the rest 
of the Court, after considering the docu¬ 
ments and proceedings, concurred gene¬ 
rally in the view taken by the second 
Judge, and determined to reverse the 
decree passed by the Zillah Court at 
Surat, and decreed that the sum of sicca 
rupees 6,954, 3 anas be paid to the ap¬ 
pellants by the heirs of Roop-chund, with 
full costs in both Courts. 

Against this decree the present appeal 
has been lodged, and the case was argued 
before this Board on the 7th December 
last, when the counsel for the appellants 
insisted,— 

First, That the respondent had made 
out no right of action against Roop-chund 
or his heirs. 

Secondly, That as the supposed cause 
of action had arisen beyond the juris¬ 
diction of the Court at Surat , and 
as the defendant, Roop-chund , was not 
resident within it as a fixed inhabitant, 
but had only come to Surat for a tem¬ 
porary purpose, the Zillah Court had no 
jurisdiction on the case. 

And, Thirdly, That the plaintiff’s right 
of action, if it ever existed, had been 
barred by the lapse of time. 

Their Lordships intimated their opinion, 
in the course of the argument, that the 
plaintiff’s title to sue, unless he had been 
barred by the lapse of time, was suffi¬ 
ciently established by the evidence ; and 
that as the heirs of Roop-chund had in¬ 
tervened in the suit, and there was no 
evidence that they were not resident at 
Surat, where Roop-chund had formerly 
lived, no objection could be raised by 
them to the jurisdiction, especially as no 
such point was made by them in either 
of the Courts below, where the fact could 
have been easily ascertained. It is there¬ 
fore unnecessary to say any thing now upon 
those points ; and the less so beoause 
their Lordships are of opinion, that upon 
the third objection the decree of the Sud- 


der Adawlut must be reversed, and the 
plaintiff’s suit dismissed. 

That objection was founded upon the 
1st Regulation of the Governor of Bom- 
bap, conferred in Council in August 1800, 
for the institution of a Court of Justice 
at Surat. 

By the 13th article of that Regulation, 
the Judge of that Court is prohibited 
hearing, trying, or determining the me¬ 
rits of any suit whatever against any per¬ 
son or persons, if the cause of action shall 
have arisen twelve years before any suit 
shall have been commenced on account of 
it ; unless the complainant’s case show, by 
clear and positive proof, that he had de¬ 
manded the money or matter in question, 
and that the defendant had admitted the 
truth of the demand, or promised to pay 
the money, or that he directly preferred 
his claim within that period for the mat¬ 
ter in dispute to a Court of competent 
jurisdiction, to try the demand, and as¬ 
sign satisfactory reason to the Court why 
he did not proceed in the suit; or that 
either from minority, or some other good 
and sufficient cause, he had been preclud¬ 
ed from obtaining redress. In this case 
the cause of action was twenty-seven 
years before any suit was commenced. 
Unless, therefore, the respondent can 
bring himself within one of the exceptions 
to this prohibition, the dismissal of the 
complaint by the Zillah Court of Surat 
must be held to have been right, and the 
decree of the Sudder Adawlut erro¬ 
neous. 

The respondent contended, and the 
Sudder Adawlut decided, that the case was 
brought within two of the exceptions : 

First, That the defendant had admit¬ 
ted the truth of the demand. 

And, Secondly, That the plaintiff was 
prevented by the defendant’s continued 
residence at Poonah, where the note was 
given, from procuring a settlement of the 
bond ; and that he had thereby shown, that, 
by a good and sufficient cause, he had 
been precluded from obtaining redress. 

The evidence upon which the supposed 
admission by Roop-chund of the truth of 
the plaintiff’s demand rests, is to be found 
in the depositions of Koosal-chund , Pana - 
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chund , and of Wugt-chund Jyechund, 
taken before the Sudder Adawlut- 

But when this evidence is examined, it 
will be found to amount to no more than 
an offer of a specific sum of money by 
way of compromise, in no way involving 
an admission of the justice of the plain¬ 
tiff’s demand, further than what may be 
inferred from the offer of any compromise, 
—an inference which is never permitted, 
and which, in this case, would be most 
unfair, when the action was commenced 
while the defendant was absent, for a 
temporary purpose, from his usual place 
of business, to which he was anxious to 
return. 

Their Lordships, therefore, are of opi¬ 
nion, that the fact stated by those wit¬ 
nesses ought not to be taken as proof of 
any admission by the defendant of the 
matter of the plaintiff’s demand, so as to 
take the case out of the prohibitory 
clause of the 13th article of the Regu¬ 
lation. 

The only other ground upon which the 
plaintiff seeks to be exempted from the 
effect of the prohibition, is the continued 
residence of the defendant at Poonah. 
But no evidence is to be found in any of 
the proceedings to show that the plaintiff 
might not, by adopting proper steps, have 
obtained redress in the Mahratta Courts 
at Poonah. 

It was stated, indeed, in the course of 
the argument, that it was useless for a 
poor man to commence proceedings 
against a wealthy opponent in the Peish- 
wa’s Court; but their Lordships cannot, 
in the absence of all proof, judicially 
assume this as a fact. It was also urged, 
that the decision of the Judges of the 
Sudder Adawlut, who must be presumed 
to know how justice was administered in 
the native Courts, might be taken as evi¬ 
dence ; that the plaintiff could not have 
procured redress there if he had attempted 
it. But the second Judge, who alone 
gives any reasons for the decree, does not 
assign this as the reason why the plaintiff 
was prevented obtaining an earlier settle¬ 
ment of the bond at Poonah; and we 
have upon this fact the opinion of the 
Zillah Judge the other way. 
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Their Lordships, therefore, are of 
opinion, that they ought not to adopt 
these vague surmises as a substitute for 
the clear and positive proof required by 
the Regulation in question. 

If their Lordships had found that, by 
a train of decisions in the Court abroad, 
the residence of the defendant beyond the 
limits of the jurisdiction of the Company’s 
Court had been considered a good and 
sufficient excuse for the complainant’s 
delay beyond the twelve years, they 
would have considered themselves bound 
by a practice upon which the plaintiff 
might fairly be presumed to have relied ; 
and the case has been allowed to stand 
over for the purpose of enabling the coun¬ 
sel of the respondent to produce any 
such decisions : but none can be found. 
In the absence, therefore, of authority, 
their Lordships can find no principle on 
which they can determine that the resi¬ 
dence of Roop-cliund at Poonah afforded 
such an obstacle to the plaintiff’s obtain¬ 
ing earlier redress as to exempt him from 
the effect of the prohibition under discus¬ 
sion. 

The learned counsel for the respondent 
relied very much upon a decision, in this 
country, in the case of Williams v. Jones . 
(13 East, R. 439.) 

But the point argued and decided in 
that case was essentially different from 
the case now under discussion. 

In that case the plaintiff’s claim was 
clearly brought within the express ex¬ 
ception of the statute j but it was con¬ 
tended that his right of action was gone, 
because, by the adoption of the Statute 
of Limitations* in India, where the con¬ 
tract was made, his remedy had been 
barred there by the lapse of time : and 
the decision of the Court proceeded upon 
the ground, that as before the Statute of 
Limitations the plaintiff’s right of action 
in this country had no limit, and as the 
circumstauces of the case exempted it 
from the operation of that statute, his 
remedy could only be barred by the ex¬ 
tinguishment of his right; and as the 
adoption of the Statute of Limitations in 
India could only bar his remedy there, 
but did not extinguish his debt, his re- 
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medy in this country remained unim¬ 
paired. But iu this case the only ques¬ 
tion is, whether the plaintiff’s proof brings 
him within the exceptions. 

Their Lordships are of opinion that it 
does not: he has neither proved an ad¬ 
mission of the truth of his demand, nor 
that, by a good and sufficient cause, he 
has been precluded from obtaining re¬ 
dress within the time limited by the Re¬ 
gulations ; and therefore their Lordships 
will recommend His Majesty to allow 
this appeal, to reverse the decree of the 
Sudder Adawlut, and to affirm the sen¬ 
tence of the Zillah Court. 


2nd, 3rd and 12th December , 1836. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Baron Parke, Mr. Justice 
Bosanquet, the Chief Judge of the Court 
of Bankruptcy. 

Privy Councillors,— Assessors, the Right 
Hon. Sir Hyde East, and the Right Hon. 
Sir Alexander Johnston. 

On Appeal from the Supreme Court of 
Bengal . 

The Mayor of the City of \ 

Lyons, in the Kingdom of J 
France , acting for and in 
the name of the Commu¬ 
nity of the City of Lyons , 
and Christophe Martin, 

Marie Desgranges Mar¬ 
tin (Widow of Louis 
Martin, deceased), 

Pierre Balloffett and 
Claudine his wife, and 
Francois Martin,* 

versus 

The Honourable the East \ 

Ind!a Company and His f R dents . 
Majesty s Attorney-Ge- l 

NERAL, ... ...) 


> Appellants , 


now, in tlie dominions of the King of Oudk. A 
suit having been instituted to administer the will, 
the Master reported that the King of Oudh objected 
to the release of prisoners but would have no 
objection to the establishment of a College. The 
report of the Master was confirmed; but on a 
second hearing of the cause, the Court directed a 
fresh inquiry as to whether the Governor General 
in Council, had the means of giving effect to the 
bequest to the College, whereupon the Master 
reported that the Governor.General was willing to 
receive the Funds, without distinctly finding whe¬ 
ther he had the . means of givng effect to the be¬ 
quest. Upon this report, however, the Court de.- 
creed payment of the Funds to the Governor-Ge¬ 
neral or such person as he should appoint. Held— 
the reference to the Master on the second hearing 
was informal. The Master should have found dis¬ 
tinctly whether the Governor-General had the 
means of giving effect to the bequest, and his not 
having done so, the inquiry was not complete. 

Held also, that the bequest to the Lucknow 
College is not in the nature of a foreign charity, 
which could not be carried into effect by the Su¬ 
preme Court, but that having regard to the exist¬ 
ing relations between the E. I. Company and the 
King of Oudh, there seemed sufficient grounds for 
expecting that the Supreme Court might find fit 
persons for administering that charity under its 
superintendence. 

Held also that General Martin, though an alien, 
was still capable of holding and devising real pro¬ 
perty in the East Indies, as the English law of 
aliens had no force here. 

Scmble— The Statute of Frauds does not extend 
to the East Indies. 

Freemcm vs. FairUe (which decided that the os- 
tate in land and tenements of a British subject in 
Calcutta, was a freehold of inheritance) distin¬ 
guished. 

Lord Brougham : 

The first, and by far the most impor¬ 
tant, question, brought before us, in this 
case, is, whether or not the testator, being 
an alien, could devise his real property : 
in other words, whether, or not, that por¬ 
tion of the English law, which incapaci¬ 
tates aliens from holding real estates to 
their own use, and transmitting it, by 
descent or devise, extends to Calcutta , 
and to the Mofussil . 

As the argument, for its extending to 
Calcutta , is very much stronger than that 
for its extending to the Mofussil , it may 
be well to consider the former in the first 
place. 


It is agreed, on all hands, that a 
General Martin—a native of France but a ser- foreign settlement, obtained in an inha- 


vant of the East India Company, made a will 
which contained among other things directions to 
the effect that certain sums should be set apart for 
the liberation of persons imprisoned for debt as 
well as for the endowment of a College at Luck- 


* 1, Moore’s I. A., p. 175. 
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bited country, by conquest, or by cession 
from another Power, stands in a different 
relation to the present question, from a 
settlement made by colonizing, that is, 
peopling an uninhabited country. 
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In the latter case, it is said, that the 
subjects of the Crown carry with them 
the laws of England , there being, of 
course, no lex loci. In the former case, 
it is allowed, that the law of the country 
continues until the Crown, or the legisla¬ 
ture, change it. This distinction, to this 
extent, is taken in all the books : it is 
one of the six propositions, stated in 
Campbell v. Hally as quite clear, and no 
matter of controversy in the case. And 
it had been laid down, in Calvin's case ; 
in Hutton v. Howell ;* in Blankard v. 
Gadd y (Salk.,) by Lord Holt , delivering 
the judgment of the Court; and nowhere 
more distinctly, and accurately, than in 
the deoision of this Court. + Two limita¬ 
tions of this proposition are added, to 
which it may be material that we should 
attend. One of these refers to conquests, 
or cessions. In Calvin's case, an excep¬ 
tion is made of infidel countries j for 
which it is said, in Dutton v. Howell , that, 
though Lord Coke gives no authority, yet 
it must be admitted, as being consonant 
to reason. But this is treated, in terms, 
as an “ absurdity,” by the Court, in 
Campbell v. Hall : the other limitation 
refers to new plantations. Mr. Justice 
BlackstoneX says, that only so much of 
the English law is carried into them, by 
the settler, as is applicable to their si¬ 
tuation, and to the condition of an infant 
colony. And Sir Wm. Grant , in Attorney - 
General v. Stuart,§ applies the same ex¬ 
ception, even to the case of conquered or 
ceded territories, into which the English 
law of property has been generally intro¬ 
duced. Upon this ground, he held, that 
the Statute of Mortmain does not extend 
to the colonies governed by the English 
law, unless it has been expressly intro¬ 
duced there ; because it had its origin in 
a policy peculiarly adapted to circum¬ 
stances of the mother country. 

Then, is Calcutta to be considered as 
an uninhabited district, settled by Eng¬ 
lish subjects ; or as an inhabited district, 


* Shower, Pari. Ca. 24. 
t Anon.—2 Peere Will- 75. 
i 1 Bl. Com. 106. 

§ 2 Mer, 161, 
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obtained by conquest or cession 1 If it 
falls within the latter description, has the 
English law, incapacitating aliens, ever 
been introduced 1 If that law has never 
been introduced, has there been such an 
introduction of the English law, generally, 
that those parts, which have been intro¬ 
duced, draw along with them the law 
touching aliens ? An answer to these 
three questions, if it do not exhaust the 
argument, seem to carry us sufficiently 
near to the conclusion at which we seek 
to arrive; and it will include a considera¬ 
tion of the only reason for the proposi¬ 
tion upon which the judgment below is 
mainly rested, viz. f that the royal prero¬ 
gative extends necessarily and immedi¬ 
ately, to all acquisitions, however made, 
and that the forfeiture of aliens real es¬ 
tate is parcel of that prerogative. 

1 . The district on which Calcutta is 
built, was obtained by purchase, from the 
Nabob of Bengal , the Emperor of Hindos- 
tan's lieutenant, at the very end of the 
17th century. The Company had been 
struggling for nearly 100 years, to obtain 
a footing in Bengal , and till 1696, they 
never had more than a factory here and 
there, as the French, Danes, and Dutch 
also had. Till 1678, their whole object 
was to obtain the power of trading, and 
it was only then that they secured it, by 
a firman from the Emperor $ from that 
year, till 1096, they in vain applied to 
the native government, for leave to forti¬ 
fy their factory on the Hoogly , and it was 
only then that they made a fortification, 
acting upon a kind of half consent, given 
in an equivocal answer of the nabob , en¬ 
couraged by the protection which they 
were thus enabled to afford the natives, 
many of them built houses, as well as the 
English subjects; and when the nabob, on 
this account, was about to send a oady or 
judge, to administer justice to those na¬ 
tives, the Company’s servants bribed him, 
to abstain from this proceeding. Some 
years afterwards, the Company obtained 
a grant of more land and villages from 
the Emperor, with renewed permission to 
fortify their factories j during all this pe¬ 
riod, tribute was paid to the Emperor, or 
his officer, the nabob \ first, for leave to 
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trade, afterwards as zemindars , under the 
Emperor; and in 1757, the year memora¬ 
ble for the battle of Plassey , the treaty 
with Joffer Ally , indemnifying them for 
their losses, ceding the Frenoh posses¬ 
sions, and securing their rights, and bind¬ 
ing them to pay their revenues like 
other “Zemindars.” Eight years later, 
they likewise received from the native 
government, a grant of the Dewanny, or 
.Receivership of Bengal , Behar , and Orissa j 
and of their subsequent progress in power, 
it is unnecessary to speak $ enough has 
been said, to show that the settlement of 
the Company in Bengal was effected by 
leave of a regularly-established govern¬ 
ment, in possession of the country, in¬ 
vested with the rights of sovereignty, and 
exercising its powers : that by permission 
of that government, Calcutta was founded, 
and the factory fortified, in a district 
purchased from the owners of the soil, by 
permission of that government, and held 
under it, by the Company, as subjects 
owing obedience, as tenants rendering 
rent, and even as officers, exercising by 
delegation, a part of its administrative 
authority. At what precise time, and by 
what steps, they exchanged the charac¬ 
ter of subjects for that of sovereign, or 
rather, acquired by themselves, or with 
the help of the Crown, and for the Crown, 
the rights of sovereignty, cannot be ascer¬ 
tained ; the sovereignty has long since, 
been vested in the Crown, and though it 
was at first recognized in terms by the 
legislature, in 1813, the statute 53 Geo. 
Ill, c. 155, s. 95, is declaratory, and re¬ 
fers to the sovereignty, as “ undoubted,” 
and as residing in the Crown ; but it is 
equally certain, that for a long period 
of time after the first acquisition, no such 
rights were claimed, nor any acts of 
sovereignty exercised; and that during all 
that time, no English authority existed 
there, which could affect the land, or 
bind any but English subjects. The 
Company and its servants were then in the 
situation of the Smyrna , or the Lisbon 
factories, at the present time. 

2. The next question is, has the Eng¬ 
lish law, incapacitating aliens, ever been 
introduced? It follows from what has 


been observed, not only that Calcutta 
was a district acquired in a country peo¬ 
pled, and having a government of its 
own, but that, for a long course of time, 
no such law as that which incapacitates 
aliens, could be introduced, auv more 
than it could now be introduced into 
such part of the Asiatic, or Portuguese 
territory, as those factories may occupy. 
But even where the sovereignty rested in 
the Crown, there is every argument of 
probability, against a law being introduc¬ 
ed, so inapplicable to the ciroumstauces 
of the settlement. Sir William Grant's 
reasons for confining the Mortmain Act 
to England , have a manifest application 
to this case ; for though they are mainly 
drawn from the provisions of that Act be¬ 
ing adapted to the peculiar circumstances 
of the mother country, they plainly pro¬ 
ceed upon the assumption, that the in¬ 
tention of the legislature to confine the 
operation of the act may be gathered 
from thence ; and it should seem that 
such intention is even more directly to 
be gathered from the fact, that the pro¬ 
visions in question are manifestly inap¬ 
plicable to the circumstances of the set¬ 
tlement. At whatever time the sovereign¬ 
ty was acquired, and the power of intro¬ 
ducing the alien law became vested in 
the Crown, the real property in Calcutta 
must have been held indiscriminately by 
subjects and foreigners ; the sudden ap¬ 
plication of such a law, is, in the highest 
degree, improbable, because it would work 
great inconvenience, and grievous injus¬ 
tice ; but, if the sovereignty was gradual¬ 
ly acquired, if the transition of the Com¬ 
pany from the state of subjects under the 
Mogul, to an independent authority, was 
slowly made, by imperceptible steps, the 
introduction of the alien law became still 
more improbable; for no act could then 
be done by the party obtaining the domi¬ 
nion, nor any stipulation made by the 
party becoming subjects, to secure the 
rights of one, or restrain the power of 
the other. This may always be done 
where a conquest, or cession, at once 
vests the sovereignty of a district in one 
State, which had previously belonged to 
another; the treaty may ascertain, and 
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favour of the introduction of this part of 
the English law into Calcutta, before the 
statute 11 & 12 Will. Ill, c. 44, was 
passed. 

Observe too, in what way the supreme 
authority in Bengal , exercising the dele¬ 
gated powers of sovereignty, regards 
aliens; and mark if it views them as at 
all on a different footing from subjects in 
respect of rights of property. The Regu¬ 
lation 38, A. d. 1793, was made, as the 
title states, to enforce the “ existing rules 
against Europeans of any description 
holding lands without the sanction of the 
Governor in Council and the third sec¬ 
tion enacts, that “ no European, of what¬ 
ever nation or description, shall purchase, 
rent, or occupy, directly or indirectly, any 
lands out of the limits of Calcutta, with¬ 
out the sanction of the Governor General 
in Council; and all persons now so hold¬ 
ing land beyond the limits of Calcutta , 
without having obtained such permission, 
in opposition to the repeated prohibitions 
of Government, or who may hereafter so 
purchase, rent, or occupy land, shall be 
liable to be dispossessed of the land, at 
the discretion of the Governor-General in 
Council, nor shall they be entitled to any 
indemnification for buildings which they 
may have erected, or other account.” No 
statute made for England could have 
been so framed. It would have been ab¬ 
surd to prohibit Europeans, “of whatever 
nation or description,” doing that which 
only one class of Europeans, viz., British 
subjects, could by law do. The provision 
of the Bengal regulation, manifestly pro¬ 
ceeds upon the assumption, that persons 
other than subjects, could, but for the 
prohibition, and the former rules which 
it is made to enforce, have held lands. 
It declares that aliens, as well as subjects, 
shall be liable to be dispossessed of lands 
purchased contrary to the enactment, 
which would have been wholly absurd if 
aliens had been liable to be dispossessed 
upon office found, whether the prohibition 
had been issued or not. It would be 
difficult to produce a clearer recognition, 
that the sovereign power did not consider 
that the alien law had ever been intro¬ 
duced into Bengal ,* but it seems also to 


admit, that in Calcutta, and notwithstand¬ 
ing the prohibition, foreigners as well as 
subjects, might hold lands without licence, 
for it confines the prohibition to the 
Mofussil: “ out of Calcutta are the 
words. 

The same inference is more strongly 
raised by the statute 9 Geo. IV, c. 33, 
“ for declaring and settling the law res¬ 
pecting the liability of the real estates 
of British subjects and others within the 
jurisdiction of the Supreme Courts in 
India , as assets for the payment of the 
debts of their deceased owners.” It de¬ 
clares and enacts, that when any British 
subject shall die seised of, or entitled to, 
any real estate in houses, lands, or here¬ 
ditaments, or “whenever any person, not 
being a Mahomedan, or Gentoo, shall die 
so seised or entitled, then such real estate 
of such British subject, or other person 
as aforesaid.” shall be assets; and it af¬ 
terwards declares the executor or admi¬ 
nistrator “of such British subject, or 
other person,” entitled to sell and dispose 
of such real estate, and to convey and as¬ 
sure the same to purchasers, in as full 
and effectual a manner as the testator 
or intestate, could or might have done in 
his life-time. Surely this could have no 
meaning, unless persons other than Bri¬ 
tish subjects, that is aliens, could by law 
be seised of or entitled to, real estate ; 
and nothing could be more absurd than 
to declare, that the executors and admi¬ 
nistrators of aliens shall be entitled to 
sell the real estates of aliens, testators or 
intestates, in as full and effectual a man¬ 
ner in law as the testators or intestates 
could have done, if those testators or in¬ 
testates could not in any manner or way 
have sold or devised, or in any way have 
dealt with such estates. Suppose such 
an enactment in any statute relating to 
this country, and see how absurd it would 
have been. This seems strongly to prove, 
that our law as to aliens was not under¬ 
stood by the legislature to have been in¬ 
troduced into India before 1828; and 
yet the earliest of the cases, the only one 
before the case at bar, had then been de¬ 
cided at Calcutta. 

But it seems to be contended both hero 
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and below, that there is something in the 
law incapacitating aliens, which makes 
it, so to speak, of necessary application 
wheresoever the sovereignty of the Crown 
is established, as if it were inherent in 
the nature of sovereign power. To this 
a sufficient answer has been already af¬ 
forded, if the acts of the sovereign power 
to which we have referred, show that no 
such application to Bengal ever was con¬ 
templated, unless direct authority can be 
produced to show that the right is inse¬ 
parable from the sovereignty, and, as it 
were, an essential part of it. Now, there 
is no intimation of any thing of the kind 
in those cases where the whole subject is 
discussed most at large, as in Calvin's 
case, where all the doctrines connected, 
however remotely, with each head of the 
argument, are broached ; Lord Hale's fa¬ 
mous judgment in Collingwood v. Pace ;* 
and Lord Mansfield's in Hall v. Campbell 
But in the absence of any such authority, 
the distinct recognition by the sovereign, 
of the capacity of aliens, is itself a strong 
authority against the position, which 
affirms the title of the Crown to aliens 
estate to be inseparable from the so¬ 
vereignty. At the very least, it shows 
either that the right in question does not 
exist, or that it has been waived and re¬ 
moved. 

It should seem, however, independent 
of these considerations, that there is no 
warrant in the nature of the thing for the 
position, that this right is an incident of 
sovereignty. It certainly is not an inci¬ 
dent to sovereignty; in several other 
countries the sovereign has no such 
right. In France, for example, aliens can 
bold lands without entitling the Crown, 
and can transmit them to their heirs. This 
was abrogated by or&onnaux , 13th October 
1814, the Droit d'Aubaine having been 
abolished at the Revolution, and the pro¬ 
viso of reciprocity at the Restoration in¬ 
troduced (provided the law of their own 
country gives the same right to French 
subjects then seised of lands). Besides, if 
reference be made to the prerogative of 


the English Crown, that prerogative in 

other particulars is of as high a nature, 
being given for the same purposes of pro¬ 
tecting the State; and it is not contend¬ 
ed that these branches are extended to 
Bengal Mines of precious metals, trea¬ 
sure-trove, royal fish, are all vested in 
the Crown, for the purpose of maintain¬ 
ing its power, and enabling it to defend 
the State. They are not enjoyed by the 
sovereign in all or even in most countries, 
and no one has said that they extend to 
the East Indian possessions of the British 
Crown. 

3. Can it then be contended, that the 
general introduction of the English law 
draws after or with it that branch which 
relates to aliens'? This is the third 
question proposed, and to this an answer, 
or the materials for an answer, have al¬ 
ready been furnished ; for had the nega¬ 
tive position only rested upon want of in¬ 
stances where the rights of the Crown 
had been enforced, it might have been 
said that the general application of the 
English laws implied that of the portion 
in °question ; but the acts of the power 
which alone would introduce this portion, 
and which alone introduced the English 
laws generally, show that it was intro¬ 
duced, not in all its branches, but with 
the exception of this portion at the least : 
this must be admitted, unless it can be 
maintained that there is no possibility of 
introducing the English laws at all, with¬ 
out introducing every part of them, which 
clearly cannot be asserted; for notwith¬ 
standing the extent to which the laws 
have been introduced, it is allowed on all 
hands that* many parts of them are still 
unknown in our Indian dominions. 

The argument to which we are advert¬ 
ing assumes, that the English laws regu¬ 
lating real property generally have been 
introduced, and for this position the case 
of Freeman v. Fairlie* is cited. But that 
case only decided that the estate in land 
and tenements of a British subject in 
Calcutta , was of such a nature as to des¬ 
cend to him according to the English law 
of succession—that it' was freehold of in- 
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lieritance. It is true that this conclusion 
was reached by the adoption of the larger 
position, that the English law had been 
introduced into the settlement $ but what¬ 
ever went beyond the point of the land 
being freehold of inheritance was obiter , 
and cannot be said to have been decided. 
It must further be observed, that the 
grounds of the more general position, 
were chiefly the practice of the settlement 
an regard to the mode of conveyances, viz., 
by lease and release, with the course of 
succession, and also the charters of the 
Company, with Acts of Parliament refer¬ 
ring to them, the charter of the 13 Geo. 
I, being the one principally cited. Now 
no one who reads that able judgment can 
entertain a doubt, that the same learned 
judge, had he been called upon to deter¬ 
mine whether or not the law extended to 
alien incapacities, when he found the 
practice wholly against this extension 
without any exception, and w 7 hen he also 
found the language of the charters, es¬ 
pecially that of 1726, as well as the pro¬ 
visions of the regulations 1793, and of 
the act passed in 1828, all proceeding 
upon the supposition of aliens being 
equally capable with subjects of holding 
and transmitting real property, —would 
have decided against extending and ap¬ 
plying to the law of alienage, the propo¬ 
sition which he had laid down upon the 
facts then before him, and upon the 
branches of the English law connected 
with the case under his immediate con¬ 
sideration. 

If, indeed, the whole English law of 
real property, or even all its principal 
provisions, have been introduced into 
these settlements, an event which must 
have taken place many years back, how 
came it to pass, that as late as 1817 
there could have been any question made, 
whether or not Wills to pass real estate 
must be witnessed according to the pro¬ 
vision of the Statute of Frauds ? Yet it 
was theu, and while Freeman v. Fairlie 
was pending before the same Court, for 
the first time determined, that those pro¬ 
visions extended to Calcutta —determined 
too upon a full inquiry into the facts, and 
examining evidence of persons conversant 
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with the Indian law ; and it is plain, from 
the inquiry which Sir William Grant had 
directed, and from what Sir Thomas 
Pturner afterwards says in giving judg¬ 
ment,* that the mere proof of property 
being fee simple and inheritable by the 
English law was not deemed sufficient, 
but a further inquiry was directed, whe¬ 
ther it passed by Will, without more than 
two subscribing witnesses. Nor can any 
distinction be taken between that case 
and the present, upon the ground that 
there the question related to the introduc¬ 
tion of a statute, and that here the intro¬ 
duction of the common law is in dispute ; 
for in Freeman v. Fairlie , and in almost 
every question that can be raised, touch¬ 
ing the application of the forms of con¬ 
veyance known in our law, the argument 
is confined entirely to assurances, which 
are the creatures of statute. No instance 
has ever been produced of land passing in 
Calcutta , by the common law conveyance 
of feoffment and livery. The introduc¬ 
tion of the English law is proved by show¬ 
ing, that the mode of conveyance is 
adopted by lease and release, that is, 
upon the Statute of Uses. 

Reference has been made, both here 
and in the Court below, to the opinion of 
Sir F. Norton , in 1764,+ and the true 
account of that opinion was given here, 
though it does not seem to be accurately 
understood below. It holds very distinct¬ 
ly, that the subjects of a conquered or 
ceded territory, are only to be considered 
as not being aliens, by virtue of the treaty 
which gives them the rights of subjects, 
and that none but such as can claim the 
benefit of the treaty can hold or transmit 
lands. We say this is the purport of the 
opinion, and that it was so represented 
here ; for indeed, the argument maintain¬ 
ed by the Crown, requires the proposition 
to be carried thus far—that upon a con¬ 
quest or cession, all the inhabitants con¬ 
tinue aliens after the change of dominion, 
unless, and until, the conqueror or pur¬ 
chaser grants their naturalization. But 
this position seems wholly untenable, for 
all the authorities lay it down, that upon 


* Gardiner v. Fell , post. 

+ 2 Chal. Opinions, supra,. 
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a conquest, the inhabitants ante nati, as 
well as post nati, of the conquered country 
become denizens of’the conquered coun¬ 
try ; and to maintain that the conquered 
people become aliens to their new sove¬ 
reignty upon his accession to the domi¬ 
nion over them, seems extremely absurd,— 
almost as inconsistent with common sense 
as it would have been to hold the Eng¬ 
lish inhabitants aliens under James I., at 
a time when there was even a question 
raised whether the anti nati of Scotland 
did not become by his accession denizens 
in England . The Court below, it must 
be observed, distinctly admit that con¬ 
quest operates what they term a virtual 
naturalization. But Sir F. Norton holds, 
that without express provision in a treaty, 
the subjects conquered are aliens ; even 
if all the rest of the argument be admit¬ 
ted, still it cannot be denied that the 
Crown may relinquish its prerogative; 
indeed, whenever the inhabitants of con¬ 
quered provinces are held to obtain the 
rights of subjects by treaty, (and even 
Sir F. Norton has no doubt of this being 
possible,) those who hold the doctrine the 
most vigorously, must say that the treaty 
is a voluntary abandonment of a right of 
the Crown. It evidences the will of the 
sovereign to exempt the conquered ter¬ 
ritory from this branch of his prerogative. 
But the same will of the sovereign may 
be collected from other circumstances, 
and the like abandonment of the prero¬ 
gative be thus evidenced. The charters, 
regulations, and the Act of Parliament, 
to which reference has so often been made, 
appear sufficient circumstances from which 
to collect this will of the sovereign, and 
so prove the abandonment in the present 
case : and this even upon the supposition, 
that in consequence of the prerogative 
being generally admitted, the proof lies 
on those who would set up an exemption; 
on those who would show that the Eng¬ 
lish law of forfeiture, was not introduced 
into Calcutta ,—rather than on those who 
undertake the affirmative proposition. 

Upon the whole, their Lordships are of 
opinion that the law, incapacitating aliens 
from holding real property to their own 
use, and transmitting it by descent or 
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devise, has never been introduced into 
Calcutta. There appears still less reason 
to hold that it has ever obtained a foot¬ 
ing in the Mofussil; but into the addi¬ 
tional grounds for differing with the 
Court below, upon that part of the case 
it is unnecessary to euter, as we consider 
that the decree must be reversed upon 
the part relating to the Calmtta property, 
and therefore, can have no doubt as to 
pursuing the same course with the part 
relating to the Mofussil property. Upon 
this branch of the cause, therefore, it will 
be necessary to reverse that part of the 
decree which declares that the testator 
having been an alien at his decease, his 
lands and houses in Calcutta , would not 
pass by his Will; and that there was not 
evidence sufficient to determine whether 
or not the testator’s lands and heredita¬ 
ments in the Mofussil t could pass by his 
Will, together with the consequential di¬ 
rections ; and then to declare that all the 
real property of which the testator died 
seised within the Presidency of Fort Wil¬ 
liam, whether in Calcutta or not, except 
in Chandernagore , passed by his Will, 
and formed part of the residue ; and an 
inquiry must be directed as to the nature 
and tenure of the property at Chanderna¬ 
gore , and the usages and laws prevailing 
there, touching the right of an European 
alien to devise the same, confining the 
inquiry directed by the decree to such 
property, and to ascertaining what part 
of the funds now stauding to the account 
of the cause, has arisen from the rents 
and profits of the property at Chanderna¬ 
gore, and the interest of those rents and 
profits. 

II. The next point is raised by the 
course pursued below, upon the Master’s 
report of the 19th July 1830, the re-hear¬ 
ing,—25th July 1831, and the Master’s 
report, of 1831 ; and this becomes very 
material, as involving the question, whe¬ 
ther or not the Court was concluded as 
to the bequest for Constantia College, or 
the Lucknow charity, by what the Master 
had in the first iustance found, and by 
his finding being confirmed. 

The decree, 2nd December 1822, direct¬ 
ed an inquiry, whether the college could 
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be established, and whether the bequest 
of 4,000 rupees for liberation of prisoners 
at Lucknow , could be carried into effect 
with reference to the testator’s intention, 
and the sanction and dispensation of the 
Lucknow Government. The Master, 3rd 
February 1830, made his report in the 
negative, as to the 4,000 rupees, follow¬ 
ing the words of the decree \ and as to 
the college, he reported that there was 
not sufficient evidence before him, to en¬ 
able him to report; but as no further evi¬ 
dence was likely to be obtained, he an¬ 
nexed that which had reached him, the 
most material part of which, was a state¬ 
ment of the Resident, that the King of 
Oude would not object to the establish¬ 
ment, but would hold out no expectation 
of his countenancing or supporting it. 

To this a'n exception was taken, on the 
ground thatlbe Master had not reported 
as directed; and the exception being al¬ 
lowed, it was referred back to the Master, 
who reported, 9th July 1830, that neither 
the establishment of the college, nor the 
bequest of 4,000 rupees, could, with re¬ 
ference to the testator’s intentions, and 
the sanction and disposition of the Luck - 
now Government, be carried into effect. 
This second report was confirmed by an 
order made 17th February 1831, which 
stands still unaltered. Notwithstanding 
this, the Court, on the re-hearing, refer¬ 
red it to the Master, to inquire and re¬ 
port whether or not the Governor-Gene¬ 
ral in Council, had the means of giving 
effect to the bequests above-mentioned ; 
aud whether the Governor-General would 
receive, or authorize some one to receive, 
the fund for these purposes. The Master, 
on the 5th November 1831, reported that 
the Governor-General was willing to do 
so, and annexed to his report the letter 
of the Government Secretary, stating that 
the Government had no objection to ap¬ 
ply the money through the Government 
Agent, at Lucknow . But the Master did 
not answer the most material question 
put to him ; he did not report whether or 
not the Governor-General had the means 
of giving effect to the bequests. The 
Court, however, on the 20th Mai'ch 1831, 
confirmed the report, and decreed, that, 
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as it was unable to give effect to the be¬ 
quest itself, and as the Governor-General 
had the means and was able to give effect 
to the bequest, and was willing to receive 
the fund, it should be paid over to him, 
or such person as he should appoint. 

The irregularity of the whole proceed¬ 
ing is manifest. The Master’s report 
stauds confirmed, that the bequests could 
not at I/ucknow be carried iuto effect, aud 
the subsequent reference for inquiry, the 
report and confirmation, with the decree 
proceeding upon it, could not be made 
while that order stood. In the Courts 
of this country, there could be no doubt 
at all upon this head : even this would 
have been set aside as of course; and 
although sitting in this place, their Lord- 
ships are in the practice of refusing to 
let mere matter of form shut them out 
from the substantial merits, yet the ir¬ 
regularity, aud indeed the total inapt¬ 
ness of the proceeding, is such as could 
not have been disregarded, had it not 
been for one consideration of material 
importance. There was no party in tho 
Court below, interested ' in objecting to 
this proceeding, or rather, indeed, all 
parties might be said to have an interest 
in letting the irregularity pass, and the 
first report, with the order confirming it, 
stauds. Their Lordships do not therefore 
think that they should satisfy the justice 
of the case, were they to suffer the ob¬ 
jection now to be taken with effect, and 
the material portion of the decree, to be 
thus frustrated. But it was fit to mark 
their opinion of the irregularity, Tvhich, 
in any other circumstances, must have 
proved fatal. There is another material 
consideration, besides the one already 
stated, in favour of getting over the ir¬ 
regularity in the present instance. The 
first inquiry and report set forth, that the 
bequest could not be carried into effect, 
with reference to the sanction and dis¬ 
position of the Government of Oude. Now 
the evidence only states, that the King 
of Oude has no objection to the establish¬ 
ment, though he will not promise to en¬ 
courage it by his countenance and sup¬ 
port. The report then seems to go be¬ 
yond the evidence as regards tho college, 
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though it seems quite correct as regards 
the 4,000 rupees. The inquiries after¬ 
wards directed, apply to the proposed 
interference of the Governor-General, to 
aid the establishment of the college with 
the Lucknow Government ; and it may be 
contended, that if the first report had 
been more in accordance with the evi¬ 
dence, there would not have been any 
material discrepancy between its finding, 
and the subsequent inquiry ; for the sub¬ 
sequent inquiry might be only to ascer¬ 
tain whether the means existed, with the 
help of the Governor-General. Then, sup¬ 
posing the irregularity got over, we come 
to the next question. 

III. Can the decree, as to the appli¬ 
cation of the fund, stand 1 —Shall the fund 
be applied to the establishment and sup¬ 
port of a college at Lucknow ? Shall it 
sink into the residue, and be divided be¬ 
tween the two charities appointed to be 
established at Calcutta and at Lyons 1 
for the cases of Attorney-General v. Bishop 
of Llandaf, and Attorney-General v. Iron¬ 
mongers' Company , make it clear that in 
this case, which is indeed stronger than 
either of those, the other two charities 
must take, if the gift fails as regards the 
third. If the fund is to be applied in 
Lucknow , shall it be applied as the decree 
directed, or in what other way ?—But it 
must hero be observed that the decree 
assumes the Master to have reported on 
the evidence before the Court, to have 
proved that the Governor-General has the 
means of giving effect to the bequest at 
Lucknow; but this nowhere appears in 
any way. The report of the 5th Novem¬ 
ber 1831, states that the inquiry directed, 
had been made j viz ., whether the Gover¬ 
nor-General had the means of giving ef¬ 
fect to the bequest, and was willing to 
receive the fund, and apply it; but only 
adds, that the Governor-General was will¬ 
ing, without stating whether or not, he 
had the means. The correspondence an¬ 
nexed to the report, contains a question 
put to the Governor-General, by the Com¬ 
pany’s acting Attorney, whether or not, 
by the Court declaring its own inability 
to give effect to the bequest, (but stating 
that the Governor-General had tho means 
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of so doing, and was willing to receive 
and apply the fund,) would be proceeding 
upon a right construction of the Gover¬ 
nor-General’s former answer, that the 
services of the British officer at Lucknow , 
would always be available for the purpose 
required ? The answer of the Governor- 
General avoids the question as to his 
having the means, and only states, that 
if the Court chooses to leave the entire 
matter to the Government, he sees no 
objection to transfer the duty to tho 
agent at Lucknow , and will receive and 
apply the fund. In returning this an¬ 
swer, the Government Secretary refers iu 
terms, to the words of the proposed de¬ 
cree, as stated in the question put by the 
Company’s actiug Attorney, and as he is 
silent upon the material portion of those 
words, referring to the Governor-General 
having “ the means,” there seems no 
room to doubt that the question is pur¬ 
posely avoided. We do not therefore 
think it possible, that this part of the de¬ 
cree can stand, because the foundation is 
removed on which it is rested. The 
Court must have an answer to the in¬ 
quiry, and a reasonable ground for as¬ 
suming that the bequest can be carried 
into effect, before it can part with the 
fund. But the manner in which it is 
proposed to part with the fund is also, in 
our opinion, improper. The Court gives 
the control of it, not to any party, or any 
competent authority, pointed out by the 
testator, as was done iu the case of the' 
Provost and Bailiffs of Edinburgh v. Au¬ 
brey, in Oliphant v. Hendrie* and the 
other cases of this class ; nor does it give 
the control-and management to any per¬ 
son under its own superintendence, and 
amenable to its jurisdiction ; giving it to 
the Government, is letting go all hold 
over it, and at once departing with its 
jurisdiction to those who can never, in 
any way, be interfered with, or called to 
account. It appears clear, that if the 
Court had been satisfied of the means 
existing for effecting the testator’s pur¬ 
pose at Lucknoiv, there should have been 
appointed a trustee or trustees for apply- 
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4 ing the fund, under the superintendence 
of the Court, and that these trustees 
should, therefore, have been persons re¬ 
siding within its jurisdiction, and if offi¬ 
cers of its own, so much the better. 

This part of the decree must therefore 
be altered, by reversing the part which 
declares that the Governor-General had 
the means, and was able to give effect to 
the bequest for the college at Lucknow, 
and such part of the consequential direc¬ 
tions as relates to paying over the fund 
t to the Governor-General, or person ap¬ 
pointed by him. But the part of the 
decree declaring the bequest of 4,000 
rupees void, is to stand, and also the part 
relating to sums which may be due to 
persons on account of any expenditure 
already made at Lucknow. Then for the 
part reversed, there must be substituted 
a direction that further inquiry be made 
as to the power of the Governor-General 
to aid trustees, to be appointed by the 
Court, in giving effect to the bequest 
regarding the college ; and if the Court 
shall be satisfied that in this, or in any 
} other way, such trustees can give it effect, 
then the fund is to be paid over to such 
trustees, who are to report, from time to 
time, to the Master, and to administer 
the fund under the superintendence of 
the Court; the Court giving such direc¬ 
tions as may be necessary to establish the 
charity according to the Will. Their 
Lordships are well aware that in pursuing 
this course, they are sanctioning a pro¬ 
ceeding, for which there is no exact and 
complete precedent in the administration 
of charitable funds in this country; but, 
in one respect, there is sufficient autho¬ 
rity, viz., as far as regards a postpone¬ 
ment of distributions, and the not de¬ 
claring the gift void, on account of any 
present difficulty in giving it effect : the 
case of Attorney-General v. Bishop of 
Chester , furnishes a direct authority for 
not declaring a legacy void, because it 
was for an object which could not, at the 
time, be accomplished, and for retaining 
the fund in Court until it should be pos- 
sible to apply it; no doubt if, in that case, 
some years had elapsed, aud no prospect 
appeared of au episcopal establishment in 
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Canada, the Court would then have de¬ 
clared the legacy void, and distributed 
the fund to the parties entitled j so here, 
if it shall be found either at first, that 
there can be no application of the fund in 
the manner directed by the Will, or that 
the trustees, after making the attempt, 
fail in it, the Court will then direct the 
same application to be made of it, which 
they would have done had the bequest 
been at first declared void. 

Where there exists a party entitled to 
receive a fund bequeathed for a foreign 
charity, there can be no objection made 
to give over that fund to him, and allow¬ 
ing him to administer it in the country 
in which the charity is to be established ; 
this has been repeatedly done, both where 
a party was within the jurisdiction of the 
Court, and where he was beyond it, as 
Mornet v. Vulliamy (Switzerland), and 
Marion v. Paxton (Lyons), and Emery v. 
Hill,* which followed the former prece¬ 
dents. 

The Court has gone further of late 
years, than Lord Hardwick thought he 
could in Provost of Edinburgh v. Aubrey t 
for he then held that he could give no 
directions as to the distribution. But in 
Cadel v. Grant 1795, Oliphant v. Hendrie, 
and in Attorney-General v. Lepine, the 
Court interfered with the application of 
the fund, directing a scheme to carry the 
charity into execution. In the latter case 
the objection was taken to the jurisdic¬ 
tion, on the ground that the charity was 
to be executed in Scotland, but it was 
abandoned, and the decree affirmed on 
the re-hearing. In a subsequent stage of 
the same cause, the objection appears to 
have been renewed with effect: for there 
is a report of a re-hearing of the former 
decree, when Lord Eldon reversed so 
much of it as directed the scheme ap¬ 
proved by the Master to be carried into 
execution. There is another case, the 
Attorney-General v. the Mayor of London ,+ 
as to a charity in America, in which no 
difficulty was held to exist in directing a 
scheme, as long as the American settle- 


* 1 Russell 112. 
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ment remained under the Crown, but 
then it was contended that, the moment 
they became severed, by the cession at 
the end of the American War, the objec¬ 
tion for the first time arose. The Court 
appears there, nevertheless, to have di¬ 
rected a scheme, though it was said, and 
justly said, that exactly the same objec¬ 
tion as to the jurisdiction existed to the 
scheme being directed before the sever¬ 
ance as since ; for the Court of Chancery 
had no jurisdiction before the severance 
to grant a scheme, except to a party 
within its jurisdiction : the Court operat¬ 
ing through those parties, the severance 
made no difference in that respect. The 
difficulty in the present case arises from 
there being no party entitled to receive 
and administer the fund abroad, to whom 
the Supreme Court in Bengal could hand 
it over, and no person within its jurisdic¬ 
tion who could administer the fund under 
its superintendence. But, as in this coun¬ 
try the Court has directed a scheme where 
there was a party, so it has also supplied 
the want of a trustee. Iu Attorney-Gene¬ 
ral v. Stephens, the charity was to be exe¬ 
cuted in Lisbon , and two trustees had 
been named by the testator, one of whom 
was an official person, under an Act of 
Parliament, which being repealed, the co¬ 
trustee only remained. This was the 
Consul-General, and he refused to conti¬ 
nue in the trust without another to aid 
him. The Master of the Rolls appointed 
a new trustee on the Consul’s application. 
Possibly this decision, taken with the 
former one, may afford a precedent suffi¬ 
ciently near the present, to warrant the 
course taken. But its complete jurisdic¬ 
tion must be sought in the peculiar cir¬ 
cumstances of the case, and where there 
exists any possibility of pursuing the de¬ 
clared intention of the testator, upon the 
subject of which of all others, he plainly 
was the most anxious, their Lordships 
would be very unwilling to frustrate that 
intention by directing the funds to other 
objects. This seems to have been the 
strong inclination of the Court below, and 
we only differ with them as to the means 
of giving effect to it. 

This, however, is not the peculiarity to 
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which we principally refer. The objec¬ 
tion in the ordinary case to administer¬ 
ing a foreign charity under the superin¬ 
tendence of the Court, is this : those who 
are engaged in the actual execution of it, 
are beyond the Court’s control, and those 
who are within the jurisdiction, are an¬ 
swerable to the Court for the acts of per¬ 
sons as to whom they can derive no aid 
from the Court. Such an office will not 
easily be undertaken by any one ; and its 
duties cannot be satisfactorily performed ; 
at least the party must rely more on the 
local, that is the foreign authorities, for 
help, than on the Court to which he is ac¬ 
countable. 

But in the present case, there is rea¬ 
son to hope for the interference of the 
Government. 

The Court cannot shut its eyes to the 
weight which that Government has with 
the Court of Lucknow. It can hardly be 
said, that the authorities there are wholly 
on the footing of a foreigu and uncon¬ 
nected, though possibly they may be an 
independent, State, and there seems suf¬ 
ficient ground for expecting that the Su¬ 
preme Court may find fit persons, possi¬ 
bly official persons, willing to undertake 
the office of administering the charity 
under its superintendence. The jurisdic¬ 
tion of the Court, moreover, extends over 
all British subjects residing within the 
limits of the charter, whether in the Bri¬ 
tish or native dominions, and this affords 
■facilities for the execution of the charity 
under the Court’s superintendence, which 
could not exist in any of the cases cited. 

IV. The question on the Mortmain 
Act cannot be said any longer to exist iu 
the cause. It is agreed, on all hands, 
that the statute does not apply to India . 
vVith respect to the application of the 
fund, should the execution of the be¬ 
quests be found impossible, their Lord- 
ships decline giving any directions, be¬ 
cause it might produce an impression that 
they doubt the possibility. 

Whereas upon all the facts in the case, 
and all that is known of the state of af¬ 
fairs in the East. Indies , they entertain no 
doubt whatever respecting it. 

V. The Court below properly ordered 






the costs of all parties to be taxed, as be¬ 
tween solicitor and client, and paid out 
of the general fund standing to the cre¬ 
dit of the four causes. The costs and 
charges of the present appeal must be 
taxed in like manner, as between solici¬ 
tor and client, and paid out of the fund 
standing to the general credit of the 
cause ; the sura advanced being liable to 
apportionment among the funds, when 
the cause goes back^to the Supreme Court. 


In pursuance of the above judgment, 
the Judicial Committee presented their 
report to His Majesty in Council, setting 
forth the several points in which the de¬ 
cree in the Court below ought to be re¬ 
versed ; and declaring, with respect to the 
Lticknow charity, “ that, the same should 
be reversed, and that instead thereof, it 
ought to have been, and should be decreed 
and declared, that if the whole sum of 
2,00,COO sicca rupees, bequeathed in the 
thirty-third article of the said Will of the 
testator, Claude Martin , for the finishing 
the house of Constantia , hath not been ex¬ 
pended and applied for that purpose, 
whatever may remain thereof, ought to be 
set apart from the funds now standing to 
the general credit of the said causes, and 
carried to a separate account, to be en¬ 
titled,—* the building and repairing fund 
for the house and establishment at Con¬ 
stantia ,’ subject to the further direction 
of the Supreme Court, and without preju¬ 
dice to the final application of the same 
fund, under the directions hereinafter con¬ 
tained, or otherwise; and that the said 
Supreme Court should give all necessary 
directions for that purpose; and that out 
of the same funds, standing to the 
general credit of the said causes, a further 
sum of 1,00,000 sicca rupees, being the 
amount bequeathed in the thirty-third 
article of the said Will, for the support 
of a college and school at Lucknow ) to¬ 
gether with accumulations of interest on 
the same, from the death of the said 
testator until the setting apart of the 
same, be set apart and be carried to a 
separate account in the said causes, to be 


entitled,—‘ Lucknow college and school 
fund/ subject to the further order of the 
Supreme Court, and without prejudice to 
any question as to the final application of 
the same fund, under the directions here¬ 
inafter contained, or otherwise ; and that 
out of the funds, standing to the general 
credit of the said causes, the further sum 
of three lacs of rupees, or so much there¬ 
of, as the said Court shall find necessary, 
be also set apart, without prejudice to 
any question as to the final application of 
so much of the interest thereof, under the 
said Will applicable to the maintenance 
of the charitable establishment at Luck¬ 
now, and subject to the further order of 
the Court; but in the meantime, any 
monthly or periodical payments which 
shall have been directed by the Supreme 
Court, to be paid out of such interest, are 
to be continued. And their Lordships 
do agree further, humbly to report that 
it should be referred to the Master of the 
said Court, to inquire and report to the 
said Court, whether it is in the power of 
the Governor-General in Council, at Fort 
William , in Bengal , to aid trustees to be 
appointed by the said Supreme Court, so 
as to enable them to give effect, accord¬ 
ing to the said testator’s Will, to the be¬ 
quests respecting the charitable establish¬ 
ment and institution at Lucknow , con¬ 
tained in the Will of the testator, and 
thereby directed to be attached to the 
establishment of Constantia House, or 
whether any other, and what means, 
through the medium of trustees, exist for 
giving effect to such bequest; and that if 
it shall appear that by the aid of the said 
Governor-General in Council, or other¬ 
wise as aforesaid, effect can be given to 
the said bequest, some proper persons be 
appointed by the said Supreme Court, to 
be the trustees of the said charity, to 
whom the interests of the funds applica¬ 
ble for the support of such charity, 
should be from time to time paid, to be 
by them applied and administered under 
the superintendence of the said Supreme 
Court, in founding, establishing, and 
keeping on foot, the said charity; and 
that the Advocate-General, the plaintiff 
in the first, and the defendant in the third 
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of the above-mentioned causes, should be 
at liberty to propose proper persons to be 
such trustees. 

“ Aud their Lordships do agree further, 
humbly to report, that in all other res¬ 
pects, the said decree should be affirmed.” 

On the 1st of March 1837, this report 
was taken into consideration by His Ma¬ 
jesty in Council, and being allowed, it 
was ordered accordingly. 


Iioils Court , 29 th July , 1819. 

In Chancery. 

GARDINER vs. FELL. 

Andrew Gardiner, late of the civil service 
of the East India Company, and a resident 
at Calcutta, by his Will, dated 6th October 
1805, attested by two witnesses only, gave 
and bequeathed to trustees, all and every 
description of property that he was then or 
might be thereafter possessed of. He direct¬ 
ed his trustees to discharge all just demands 
against him, and to pay a legacy of £100. to 
an aunt; and then gave and bequeathed the 
remainder of his property to his mother, 
Euphemia Gardiner, for her sole and exclu¬ 
sive benefit. The testator died in the month 
of March 1806, leaving Euphemia Gardiner 
surviving him, and the plaintiff Andrew Gar¬ 
diner his heir-at-law. 

At the time of his death, and of making 
his Will, he was possessed of an estate, si¬ 
tuate at Barrisaul , in Bengal , the rents and 
profits of which, Euphemia Gardiner receiv 
ed till her death, in the month of March 
1813. By her Will, dated the 14th February 
1812, but not executed and attested so as to 
pass real estates, she gave to the plaintiff, 
her grandson, £1000. sterling, and also the 
Barrisaul estate, or whatever it might have 
produced ; and she appointed the defendants 
her executors. 

The bill was filed by the plaintiff, an in¬ 
fant, submitting, that as the Will of Andrew 
Gardiner , the testator, was not attested by 
three witnesses, it did not pass the estate at 
Barnsaul , and praying for an account of the 
rents and profits received by Euphemia Gar¬ 
diner during her life, or by the defendants 
since her death, and also for the legacy of 
£1000. bequeathed to the plaintiff by her 
Will. 

The defendants by their answer, said, that 
having information that apart, if not the whole, 
of the said estate, was subject to a ground- 
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rent, and not knowing the tenure of the said 
lands in Barrisaul, and not admitting the 
same to have been freehold, they submitted, 
whether, under the circumstances in the bill 
mentioned, the said testatrix was entitled to 
the said real estates, or to the rents and pro¬ 
fits thereof, or otherwise ; or whether for the 
reasons aforesaid, the Will of the said tes¬ 
tator, Andrew Gardiner , was void as to pass¬ 
ing the estates at Barrisaul aforesaid ; or 
whether the said estates or any part thereof, 
did, upon the death of the said testator, 
Andrew Gardiner, descend upon the said 
plaintiff, as the heir-at-law of the said 
Andrew Gardiner. 

They admitted the plaintiff to be heir-at- 
law of Andrew Gardiner ; but said, that un¬ 
der the circumstances aforesaid, they were 
unable to decide whether the plaintiff was 
entitled to the estates at Barrisaul, as heir- 
at-law ; and they said that they had been 
advised, and submitted that the plaintiff was 
not entitled to the legacy of £1000. and to 
the estate at Barrisaul, but that he ought to 
be put to his election. 

It appeared, by evidence taken under a 
commission in India, that the lands in ques¬ 
tion were held by instruments of grants call¬ 
ed Pottahs, by which a perpetual right of 
occupancy was given to the grantee, subject 
to the payment of certain annual fixed rents, 
and to forfeiture in case of non-payment; 
that the estate was descendable to heirs, and 
might be alienated, sold, or disposed of by 
the grantee. These lands were held under a 
Zemindar , to whom the rent was payable, 
and who held immediately under the Govern¬ 
ment by a similar tenure. 

By the decree made at the hearing by the . 
late Master of the Rolls, on the 17th Decem¬ 
ber 1817, it was referred to the Master, to 
inquire what was the nature of the interest 
which the testator, Andrew Gardiner, pos¬ 
sessed in the- Barrisaul estate, under the 
respective pottahs proved in the cause, and 
also whether the said Barrisaul estate or 
any and what part or parts thereof, passed 
by the Will of the said testator, attested by 
only two witnesses. 

The Master, by his report dated 4th Au¬ 
gust 1818, certified that upon consideration 
of the translation of the pottahs, and some 
affidavits (two of which were made by gen¬ 
tlemen who had at different times held the 
office of Advocate-General at Calcutta'), he 
was of opinion that the interest which the 
testator possessed in the Barrisaul estate, 
was of the nature of fee-simple, and that no 
part thereof passed by his Will, attested by 
two witnesses only. 
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The report had been confirmed, and the 
cause now came on to be heard, on further 
directions. 

Mr. Benyon and Mr. Richards for the 
plaintiff : 

The Master having found that this estate 
did not pass by the Will, the plaintiff, as 
heir-at-law, must be entitled to it. The 
question of election raised by the answer, 
cannot be sustained ; it is established, that a 
Will not duly attested, is not sufficient to 
put an heir-at-law to his election— Sheldon 
v. Goodrich , 8 Ves. 481, 497 ; Boodie v. 
Barnj, 2 Ves. and B. 127. 

Mr. Home , and Mr. Ahercromby , for the 
defendant: 

The rights which Europeans acquire in 
property purchased in the East Indies , are 
subject to great doubt. The question is one 
of the greatest importance; it has always 
been the policy of our Government to pre¬ 
vent emigration to that country; no one is 
allowed to go there without a license; and can 
English subjects, who are not permitted to 
colonize, acquire Indian property, which is 
to come descendible to their English heirs ? 

The Master’s report is very short,. and by 
no means satisfactory. The estate is found 
to be of the nature of fee-simple ; but does 
it follow, that it is to descend to the person 
who is the heir according to our law ? It 
may be a question whether it can descend to 
any European. The Court is altogether ig¬ 
norant of the rules of descent that may 
prevail in Bengal; what those rules are, is a 
question not of English law, but of fact, 
and some inquiry should be made ; so much 
doubt exists upon the subject, that in a cause 
now pending before the Lord Chancellor, a 
commission has been despatched to India ) to 
ascertain this very point. 

We do not dispute the doctrine that an 
unattested Will cannot put an heir to his 
election ; it is a void Will; the Court cannot 
look at it, even to ascertain the testator’s 
intention, upon this technical ground, that 
the statute has declared such Wills to be 
null and void, to all intents and purposes. 
But it does not follow that the same is true 
with regard to an Indian Will not duly at¬ 
tested ; here such an instrument is altogether 
nugatory, but there, though it cannot disin¬ 
herit the heir, yet it may, as far as we know, 
be of sufficient force to raise an election. 
But even suppose that this is to be construed 
as an English Will, it will be admitted that 
if there be a Will of personalty, executed as 
such, and a legacy be given to the heir, on 
condition of renouncing the estate, he shall 
be put to his election, and it must be the 




same when such a condition is not contained 
in express terms, if the Will be framed in 
language from which it must be inferred. 
That is the case here ; the gift of the estate, 
and of the £1000. are contained in the same 
sentence, and to disjoin them, would destroy 
the sense of the passage. It must be con¬ 
sidered as an implied condition, that if he 
accepts the legacy, he is to take the estate 
as from the bounty of the testatrix, and not 
to claim, under an adverse title, the rents 
that she has received. 

Mr. Benyon , in reply : 

The objection to the plaintiff’s title as heir 
was never raised before. The point could 
not have escaped Sir W. Grant , and the de¬ 
fendants, if there had been any doubt upon 
it, might have had it included in the refer¬ 
ence. There is nothing more in this case to 
raise a condition against the heir, than in 
the others that have been decided in his 
favour; it can make no difference whether 
the legacy and the estate be given in two 
sentences, or in the same. 

The Master of the Rolls (Sir Thomas 
Plumer ): 

This is a bill filed by an infant, claiming 
a legacy of £1000., and also an account of 
the rents and profits of these premises, as a 
debt from the estate of Mrs. Euphemia Gar¬ 
diner , due to him in respect of his right to 
the property in question. The first point is, 
whether he is entitled to the estate ? It was 
the property of a gentleman, who by Will 
gave it to his mother, and she afterwards 
disposed of it to the plaintiff. The claim 
was made upon the ground that both these 
dispositions were void, from not having been 
executed with the solemnities required by 
the statute, in devises of property in Eng¬ 
land. The defendants resisted this claim, 
and denied that a Will to pass such property 
required to be attested by three witnesses. 

On the hearing of the cause, the late Mas¬ 
ter of the Rolls was of opinion, that as the 
question was one that related to property be¬ 
longing to this country, it was a proper sub¬ 
ject to be inquired into, by consulting those 
persons who were conversant with the laws 
of India ; for though the English laws pre¬ 
vail there to a certain degree, yet it was a 
matter of doubt, whether this particular sta ¬ 
tute should apply there. There have been 
many discussions as to how far, when Eng¬ 
lish subjects have carried out our laws, and 
established courts of judicature in foreign 
countries, any particular laws should operate 
there ; there is great difficulty in fixing to 
what extent our law of real property, with 
its numerous refinements, chiefly derived 
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from feudal ideas, not applicable to other 
countries, should attach to the foreign do¬ 
minions of England. It was not, however, 
to ascertain this general question, that the 
inquiry was directed, but to find the nature 
of the testator’s interest in this estate, and 
whether passed by his Will. If it had been 
suggested that the property was subject to 
other questions, that there were these points, 
so important with respect to public policy, 
to be settled, it would have been idle to send 
such an inquiry ; but undoubtedly, it was con¬ 
sidered by the great Judge who directed it, 
to be the proper course, and I must take it 
that his decree was right, and that when the 
inquiry was answered, the object was attain¬ 
ed. 

Now the two questions that were sent to 
the Master, he has directly answered ; after 
taking the proper means by examining com¬ 
petent persons, he reports that the property 
was of the nature of fee-simple, and that it 
did not pass by the testator’s Will. 

It is objected that this report is defective, 
because, though it states that the property 
did not pass by the Will, yet it is not said 
that it descends to the heir. With regard 
to this, if we look at the pleadings, we find 
that the plaintiff claims this estate as heir- 
at-law, and the answer contains a direct ad¬ 
mission that ho is heir-at-law. It must be 
inferred that this means heir quoad hoc ; and 
if the defendant had meant that the plaintiff 
was only heir-at-law to English property, 
and not to estates of this description, if any 
such objection had been raised, Sir W. Grant 
would not have confined the inquiry in the 
manner he has done, but would have added 
a direction to ascertain who was the person 
entitled. I think it may fairly be presumed, 
that the party did not intend to make an ob¬ 
jection of this nature. It is quite clear that 
in the pleadings it was only meant to raise 
the question about the Will. > . 

Next, to consider the true meaning of this 
report. The estate is said to be of the nature 
of fee-simple ; that is, it possesses the quali¬ 
ties of a fee-simple estate ; it must therefore 
have the quality of being descendible to the 
heir. How can it be of the nature of fee- 
simple, if it does not descend to the heir-at- 
law ? It is an estate of inheritance; and if 
such, the rules and doctrine of estate of in¬ 
heritance must be applied to it. All this 
must have been known and felt by the judge 
who directed the inquiry ; for otherwise his 
decree would have been defective. 

The only other question is, that of elec¬ 
tion. And it must be allowed that this lady 
made her Will under the idea that the pro- 
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perty was hers, and not supposing that any 
account of the rents would be called for re¬ 
trospectively. If she had been told, the 
heir-at-law means to demand an account of 
what you have received from this estate, it 
is very probable that she would not have 
given him the £1,000., or would have impos¬ 
ed a condition of releasing that claim ; but 
the Court cannot impose such a condition 
upon conjecture. The question is, whether 
as the Will, is framed, giving the £1,000. 
together with the estate, it imparts that 
there must be any election or condition not 
to take both, and I think I should not be 
warranted in putting such a construction 
upon it. 

It is admitted, that a Will attested by two 
witnesses only, is not sufficient to put the 
heir to his election. It might have been 
argued, that if you put a party to elect when 
the testator has given away the estate of 
another, the same should be done with re¬ 
gard to the heir, when the estate is thus de¬ 
vised. But it has been decided in several 
cases, that the Will cannot be looked at, and 
in those cases it might have been contended, 
and better than here, that there was an im¬ 
plied condition, not to take the bounty given 
by the Will, and at the same time dispute it. 
But if it be not so implied in general, what 
is there to distinguish this case ? Indeed, 
it is stronger in favour of the heir, for the 
testatrix intended to give both; and why 
should the devise operate here, which it 
would not have done if it had been a devise 
to another person ? It is not possible to con¬ 
fer a condition in the one place and not in 
the other. The words are not strong enough ; 
if they had been, I should have been glad to. 
lay hold of them, for the purpose of doing 
what I think the testatrix herself would have 
done. For it is probable, that if she had 
known of this claim, she would have quali¬ 
fied her gift. In the same way it may be 
said of any legacy to a debtor, when the 
testator was not aware of the debt, that if 
he had been, he would have imposed a con¬ 
dition of releasing ; but the Court cannot in¬ 
fer such a condition upon conjecture only. 
There is not enough expressed in the Will to 
clothe the gift with any condition, and there¬ 
fore I feel myself unable to decide against 
the heir. There must bo an account of the 
rents and profits, but as it is a hard case, I 
shall not give costs. 0 —Reg. Lib. 1818, A. 
(9.) fol. 1930. 


* On the application of the laws of England , to 
her foreign possessions, vide Calvin’s case, 7 Co. 
34,1 Blac. Com. § 4.108, 2 P. Will. 75; Blankhard 
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17 th November, 1828. 

In Chancery. 

FREEMAN t>. FAIRLIE. 

Lord Chancellor : 

This is a case relating to the tenure of 
land in India , and the question is of consi¬ 
derable consequence, as far as it regards the 
individual case ; of great importance in point 
of principle j and the more entitled to consi¬ 
deration, as there appears to have been a 
difference on the subject among the Judges 
in India. A great body of evidence was 
adduced before me respecting it, and the 
question was very elaborately and ably ar¬ 
gued by the counsel on both sides. Having 
fully examined the evidence, and attentively 
considered the case, I will now proceed to 
state the result. 

There were twenty-five exceptions to the 
Master’s report. The first and fifth related 
to collateral matter, and after proper expla¬ 
nation at the bar, it was agreed that those ex¬ 
ceptions should be waived, and that the find¬ 
ing of the Master should not operate preju¬ 
dicially to the parties in the future stages of 
tlie case. The other exceptions, all but the 
last, were mere formal objections to prevent 
conclusions ; and it was ultimately agreed, 
that the whole case would turn upon the 
judgment which the Court should pronounce 
upon the last or twenty fifth exception. 

The question, therefore, is, what, generally 
speaking, is the nature and tenure of land in 
India ; and, in particular, what is the nature 
of the tenure of those lots of land which 
formerly belonged to Samuel Oldham. The 
particulars of the estate of Samuel Oldham , 
and his title, may be stated in a few words : 
It appears, that one lot of land, part of the 
property, was conveyed to him by deeds of 
lease and release, in the year 1780; the re¬ 
lease to him, his heirs, executors, and ad¬ 
ministrators, to hold to him and them, to his 
and their, own use for ever. And there was 
a covenant on the part of the grantor, 
Andrews , that he was possessed of an inde¬ 
feasible estate of inheritance in the proper¬ 
ty. After the lease and the release was exe¬ 
cuted, and the conveyance so far perfected, 
application was made by the grantee, Oldham , 

v. Galdy, Salk. 411; Smith v. Brown, ib- 666 ; 
Hail v. Campbell, Cowp. 204; Spraggs v. Stone, 
cited Doug. 38; Rose v. Vaughan, 4 Bur. 2500 j 
Ex parte Prosser, 2 Bro. C. C. 225; Evelyn v. 
Foster, 8 Yes. 96; Ex parte Anderson, 6 Yes. 240; 
Sheddon v. Goodrich, 8 Ves. 481 j Attorney-General 
v. Stewart, 2 Mer. 143. See also Pike v. Hoa/re, 
Amb. 428, and 2 Eden, 182, noto. 


to the Collector’s Office, for a Fottah , the 
particular nature and form of which instru¬ 
ment I shall, by-and-by, advert to. The 
Fottah, upon the production of his title by 
the deeds, was granted to him as a matter of 
course. 

Another lot of land, one of the three in 
question, was, in the following year, granted 
to Samuel Oldham , by the same grantor, An¬ 
drews, by the same form of conveyance ; 
and two or three years after, a third lot of 
land, which appears to have been, I believe, 
common land, untenanted land, formerly be¬ 
longing to the East India Company, and for 
which a Pottah was granted to a person 
named Verelst , was conveyed, by deeds of 
lease and release, by Petre to Oldham. Petre 
hold that property under a person of the 
name of Richard Johnson, who conveyed ifc 
to him also by deeds of lease and release ; 
and, I think, it appears that Johnson held 
directly from Verelst. A Pottah was also 
granted of this land upon the production of 
the conveyance. This was the title of Old¬ 
ham. 

The question, under these circumstances, 
and according to the law, as it applies to 
India, is, whether Samuel Oldham had an 
estate of inheritance, descendible to his heirs. 
The first thing to be considered is, what was 
the state of landed property among the 
natives of India , when the English settle¬ 
ment was originally established in that 
country ; I am speaking of the district of 
Calcutta. This is certainly involved in some 
obscurity ; but there are two documents, 
which were referred to in the argument, that 
throw great light on the subject, and have 
contributed to remove almost all doubts from 
my mind with respect to it. 

These documents are, in the first place, the 
regulations ; of 1793, distinguished by the 
name of the permanent regulations. I think 
it is to be collected from those regulations, 
that the proprietors of land in India had an 
absolute ownership and dominion of the soil; 
that the soil was not vested generally in the 
sovereign ; that the proprietors did not hold 
at the will of the sovereign ; but held the 
property as their own, with the power of 
disposing of it absolutely ; and, if not dis¬ 
posed of, that it descended to their families. 
It is liable, indeed, to a tribute to the Go¬ 
vernment, but it appears that the tribute was 
not fixed, but was increased at the arbitrary 
will of the Government; aud it appears fur¬ 
ther, that, if the tribute was not paid, Go¬ 
vernment had the power of taking posses¬ 
sion of the lands for the purpose of obtain- 
ing payment. Still, notwithstanding these 
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circumstances, and these charges, I think it 
is impossible to read those articles, which 
were prepared obviously with great caution 
and consideration, by persons well acquaint¬ 
ed with the subject, and possessing every 
means of obtaining the most accurate infor¬ 
mation on it, and as far back as the year 
3793, without coming to the conclusion that 
the Zemindars and Talookdars were owners 
of the soil, subject only to a tribute, such as 
I have stated, to Government; and it was 
the object of those regulations of the year 
1793, to make that tribute which had been 
considered as dependant in its amount on 
the will of the governing power, fixed and 
permanent. But I do not rely merely on 
the regulations of 1793. I look, secondly, 
at another series of documents,—the case 
submitted to the Sudder Dewanny Adawlut, 
for their opinion,—and the documents which 
accompany that case, and which were laid 
before me. Looking at those documents and 
opinions, which were referred to in the 
course of the argument, and considered as 
materials on which the parties relied, and 
which were annexed, I think, to the certified 
opinion of Sir Edward Hyde East ; and con¬ 
sidering, with the best intention in my power, 
these papers, they confirm, most strongly, 
the opinion I should have derived from the 
permanent regulations : namely, that the pro¬ 
prietors of the soil had a permanent interest 
in it at the time when the English establish¬ 
ed themselves in that settlement. 

The next question is, what is the law, as 
far as British subjects are concerned, now 
existing in that settlement ? UndoubtedJy, 
at present, it is the law of England. I think 
it clear, that those persons who there estab¬ 
lished themselves, carried with them the 
English law. It does not appear, at least it 
has not been stated, that the English law 
was established there, in the first instance, 
by any proclamation or charter; but it is 
probable that the English carried with them, 
and acted upon, the law of England, from 
the necessity of their situation ; because the 
two systems of law, which at that time ex¬ 
isted there,—the Mahomedan and Hindoo 
laws,—were so blended with the particular 
religions of the two descriptions of persons, 
as to render it almost impossible for that 
law to have been adopted by the English 
settlers. This, however, is matter rather of 
speculation, than material to this question ; 
since it appears, by all the charters applica¬ 
ble to the state of the law, and by all the 
Acts of Parliament which refer to it, from 
the year 1601 down to the present time (and 
I refer particularly to the charter of 1726), 
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that the English law has been considered as 
the law of the settlement. It has been re¬ 
cognized as such by the competent authority ; 
and we are to consider, as far as British sub¬ 
jects are concerned (for it is confined to 
British subjects), that the English law is not 
only now the law of Calcutta , but that it was 
so from the earliest period of that settlement. 

The next consideration then, is this :—If 
the native proprietor possessed a permanent 
interest in the soil, taking all the interest 
the native had, would the English law apply 
itself to that interest ? In other words, would 
a permanent interest in land, vested in an 
English subject, where the English law pre¬ 
vails, and a permanent interest -in the soil 
gives an entire and absolute dominion and 
ownership—be governed by English law ? 
Is it not an estate of inheritance, descending 
to the heirs ? Can it hardly be denied (though, 
in part of the argument, it was, to a degree, 
controverted), that the interest of Oldham in 
this property was an absolute and permanent 
interest ? and the question made, was, whe¬ 
ther it passed to one description of repre¬ 
sentatives, or to another. If it appears on 
the evidence to be an absolute ownership, 
what law is to be applied to it ? Those who 
contend it goes to the personal representa¬ 
tives, in a degree apply to it the English 
law ; because the law as to personal repre¬ 
sentatives in an English law. If, then, we 
are to apply to it the English law; if the 
absolute ownership of the soil is possessed 
by the party, and the English law is in any 
shape to be applied to it, the party must 
take a fee-simple, and the property will des¬ 
cend to his heirs. 

We now come to consider the evidence ; 
a body of evidence, as great as could be col¬ 
lected, for the purpose of application to such 
a subject, has been adduced on the present 
occasion. There is, first, the evidence of Sir 
Henry Russell, taken shortly after his return 
to England , when his recollection was fresh 
and vigorous with respect to the state of the 
law in the country which he had left. He 
had been for many years a Judge in that 
country ; he had also been for several years 
the Chief Justice of the Supreme Court of 
Calcutta. There is the evidence of Sir Wil¬ 
liam Burroughs , who was in that country, 
engaged in the profession of the law in dif¬ 
ferent shapes, for a period of more than 
twenty years, about half of the period as a 
barrister, I believe as Advocate-General, and 
the remainder as one of the Judges of the 
Supreme Court. There is the opinion of Sir 
Edward Hyde East , not given as evidence, 
but delivered in the shape of a formal judg- 
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ment of the Court (and, perhaps, therefore, 
eutitled to more weight than if it were in 
the shape of evidence), directly applicable 
to the subject. There is the evidence of Sir 
Anthony Buller , one of the Judges of the 
Supreme Court, presented in the same way. 
There is the evidence of the remaining 
Judge. Sir Francis Macnaughton , which does 
not appear to me so much to differ with res¬ 
pect to the material facts of the case, as to 
the conclusions and the inferences which he 
draws from them. There is the evidence of 
Mr. Robert Smith, who for many years held 
the office of Advocate-General at Calcutta. 
There is the evidence of a gentleman who 
tilled also, for several years, the office of 
Advocate-General, and was in a more exten¬ 
sive practice, perhaps, than any man that 
ever went out to that country as a practising 
barrister, I mean Mr. Robert Fergusson. 
There is the evidence of Sir Edward Cole - 
broolce ; and a great variety of other indivi¬ 
duals, whom it is not necessary particularly 
to name. Now, as to the result of this body 
of evidence, what are the facts established 
by it ? I think it beyond all doubt, that 
property of this description has, from the 
period of the year 1774 (the date of the 
Charter of Justice), been constantly convey¬ 
ed by deeds of lease and release, in the form 
in which Oldham took the property in ques¬ 
tion. It is proved also, and by one of the 
officers of the Court, that, of land of this 
description, fines are levied. It is proved 
by all these persons, that it has been the 
constant course of the Supreme Court of 
Calcutta , when ejectments are brought by 
the heir-at-law, on establishing the posses¬ 
sion and title of the ancestor, and proving 
the claimant is the heir-at-law, in such eject¬ 
ments, the heir has always recovered. It 
was asked, in the course of the argument, 
whether any case could be named. It is 
stated by these witnesses, as a circumstance 
of constant occurrence, and, therefore, it is 
not very easy immediately to name a parti¬ 
cular case, because, being a thing of constant 
occurrence, there would be no motive for 
recollecting one; but it happens that, in the 
judgment of Sir Edward Hyde East , he 
does incidentally name a case, that of Doe, 
on the demise of Gasper v. Doss, in which 
the heir-at-law (an American) recovered pro¬ 
perty, in an action of ejectment, under the 
circumstances to which I have referred. 

There are some other circumstances t( 
which these witnesses speak, tending to es 
tablish the fact, that from the year 1774, 
down to the present time, this property has 
always been treated in India as real property, 


descendible to the heir-at-law ; they not only 
state the facts to which I have referred, and 
other facts which might also be mentioned, 
but they state it as the result of their experi¬ 
ence, of their knowledge of the law of the 
country, and their inquiry into it; as the re¬ 
sult of their long practice, and of their ob¬ 
servations of the decisions of the Courts in 
which they themselves have been partakers 
and actors, that property of this description 
had always been considered as real property, 
descendible to the heir. But, further than 
this, if we refer to the Charter of Justice in 
the year 1774, granted by the Crown, we 
find, in the language of it, a distinction ex¬ 
pressly drawn, and in terms, between per¬ 
sonal and real property. It has, I think, 
been said, by one of the learned Judges to 
whom I have referred, or it has been glanced 
at, that that may be satisfied, by consider¬ 
ing this property as a chattel real; but, look¬ 
ing further into the charter, it will be found 
that this explanation will not avail, because 
the Courts have jurisdiction expressly, and 
in terms, in all actions, and pleas, real, per¬ 
sonal, and mixed ; a recognition, therefore, 
by the Crown (the highest authority, that 
real property exists in that country, accord¬ 
ing to the meaning of that term as used in 
the law of England. 

But the case does not rest here. We 
may refer to express decisions on the sub¬ 
ject ; decisions of that tribunal most compe¬ 
tent, from its peculiar situation, to form a 
correct judgment on the subject; I mean the 
Supreme Court of Calcutta itself. As far 
back as the year 1785, this case came direct¬ 
ly for decision before the Court. The ques¬ 
tion turned upon the execution of a Will of 
a person named William Wiffin; that Will 
was attested only by two witnesses, and the 
question was, whether it passed a real estate. 
The Court decided that it did not; and, in decid¬ 
ing that question, they, in the first instance 
decided that the property was real property* 
according to the law of England, descendible 
to the heir. And they also decided, for that 
was necessary in the view which two of the 
Judges of the Court took, that the Statute 
of Frauds extended to India. The third 
Judge, Sir William Jones, did not think it 
necessary to decide this last point, because 
of the opinion which he had formed with 
respect to the construction of the Will itself • 
but as to the general question, with regard 
to to the nature of the property, he entirely 
agreed with the other Judges. The question 
came again before the same Court, in tho 
case of Joseph v. Ronald; it was then very 
elaborately argued, on account of the differ- 
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ence of opinion entertained on the bench. 
We have before us the judgment of the 
Chief Justice, and also the judgment of Sir 
Anthony Duller, and we have the judgment 
in print, under his own authority, of the 
third Judge. That judgment confirmed the 
previous decision, not by the unanimous 
voice of the Court, but by the voice of the 
4 Chief Justice, and of Sir Anthony Bailer ; 
the other Judge, Sir Francis Macnaughton , 
dissented. I have read through the reasons 
assigned for his judgment; they are very 
tins itisfactory to my mind, and I must say, 
I concur in the view taken by the majority 
of the Court. 

This, then, is the case as it presents itself 
in one view of it. But it is argued that these 
are estates held by Pottah ; that the Pottah 
is an instrument which cannot convey an 
estate of inheritance ; that even if it could 
convey such an estate, the East India Com¬ 
pany have only a transitoiy interest in the 
settlement; and that thej r could not convey 
a greater interest than they themselves hold. 
With respect to the last point, I will dispose 
of it first. The East India Company is a 
corporation ; they are capable of taking land 
in fee; they are capable of disposing of 
lands so taken in fee ; and if an Act of Par¬ 
liament should interpose to put an end to 
their corporate existence, the title of the 
. holder of any property which the Company 
may have taken in fee, and which, while 
they were a corporation, they disposed of in 
fee, would no*t, by the extinction of the cor¬ 
poration, be at all, in my judgment, affected. 
But this is a mere question of speculation ; 
because in an Act which authorizes Parlia¬ 
ment. upon a three years’ notice, at a given 
period, to put an end to the exclusive trade 
of the East India Company, and to their 
territorial dominion in India , in that very 
Act there is a proviso, that it shall not affect 
their corporate character : that character will 
continue, and they may, as before, carry on 
trade, though not exclusively. It appears 
to me, therefore, that this argument is en- 
tirelv destitute of foundation. 

Then, as to the Pottah , it may be material 
to read the language of it, and then to see 
what the evidence is, as applied to these 
instruments. It appears that upon the 
transfer of possession, or rather of title, upon 
a conveyance, for instance, by a former 
owner, by deeds of lease and release, to a 
new proprietor, he, carrying his title deeds 
to the collector, obtains a new Pottah , as a 
matter of right; the collector cannot refuse 
it; the proprietor can insist upon it. In the 
same manner the heir-at-law, going before , 
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the collector, and satisfying him that he is 
the heir, is entitled to the Pottah. There is 
a rent, as it is said, according to the transla¬ 
tion, p iyable on these Pottahs. I think it 
quite clear that rent is a tribute or jumina : 
and Sir Edw. Hyde East , in his judgmeut, 
refers to a document, by which it is put, I 
think, beyond all doubt that it is the jumina 
which was fixed by the regulations of the 
year 1793. If part of the estate should bo 
alienated, then this rent, or jumma, or tri¬ 
bute, is apportioned between the two pro¬ 
prietors. This Pottah , it may be remarked, 
is issued by the collector ; he is the officer of 
the Government, and it appears upon the 
very face of it, that it was nothing more 
than a fiscal regulation, introduced for the 
purpose of collecting the tribute to which 
the land is subject. Sir Henry Russell is dis¬ 
tinctly examined with regard to it ; he says, 
that in establishing a title to land in a Court 
of Justice, the Pottah is not necessary ; it 
frequently happens that after the title deeds 
are produced and proved, the Pottah also is 
produced, but he has known instances where 
the Pottah has not been produced, and the 
parties have recovered ; and he does not con¬ 
sider, and it never was considered while he 
was a Judge, that it was necessary to pro¬ 
duce the Pottah. The Pottah , therefore, 
forms no part of the title ; it is the convey¬ 
ance that gives parties a right to claim the 
Pottah; and by having the latter, the amount 
of the sum payable to the Government is 
ascertained, and future doubt prevented. 

But it was said, in this particular case, as 
to one of the portions of land, that it was 
common land, granted by the East India 
Company, and that there was no deed of con¬ 
veyance, the Pottah being the only convey¬ 
ance. Sir Edward East, in his judgment, 
says, he knows it has been the practice of tho 
Company, in small grants of land, to direct 
the collector ^ to issue the Pottah , without 
making a conveyance. In this particular 
instance, whatever the East India Company 
may have, the grantee, or rather the person 
who took from the grantee (for there is no 
evidence of any deed from Verelst , to whom 
the Pottah was in the first instance granted), 
Johnson , who took from Verelst ) conveyed 
by deeds of lease and release to Petre , and 
Petre conveyed, ultimately (for there was 
first a deed-poll), by lease and release to 
Oldham , in the same form as the deeds of 
lease and release to which I have before ad¬ 
verted. What, then, does the case come to, 
supposing no deed has been executed by the 
East India Company, who were the proprie¬ 
tors of the land in their corporal capacity, 
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and not as rulers of the country ? Does it 
come to any tiling, except a possible defect 
in the title, namely, that a proper deed was 
not executed by the first grantor ? But that 
does not at all affect the question we are 
now considering. That the East India Com¬ 
pany, when they convey these small portions 
of land in the way 1 have stated, without 
executing deeds of lease and release, or any 
conveyance beside authorizing the collector 
to issue the Pottah, consider they are con¬ 
veying the absolute property in the soil, is 
quite clear from the evidence. Sir Edward 
ColebrooJce speaks to this effect. And then 
is the circumstance of a man’s taking land 
of this description in this way, from a con¬ 
fidence in the East India Company, for the 
purpose of building, in which large sums 
of money are laid out, which never would 
be expended but upon the assumption that 
the party had a permanent interest in the 
soil—is this, I say, to prejudice him ? Nay, 
more, it has in several instances occurred, 
that the East India Company, after making 
grants of this description, have been desirous 
of having the land again, for raising public 
works, and they have purchased it back from 
those who were considered the owners of the 
soil* at a very large price. It appears tome, 
therefore, that nothing turns upon the dis¬ 
tinction attempted to be taken between this 
third portion of land and the other portions. 

I omitted to state (what has been called to 
my recollection by seeing a gentleman now 
in Court) that the question respecting the 
nature of this property has been decided 
here in England, in a case of Gardiner v. 
Fell , which was cited in argument at the 
bar, and which was decided in the year 1785. 
In that case, the very point was raised in 
this Court, with regard to an estate in Cal- 
cutta , called Barrisaul Estate. The owner 
of that estate devised it by Will, attested 
only by two witnesses ; the case came on 
before Sir William Grant , when Master of 
the Rolls : it was referred to the Master to 
inquire into the law of India in that respect; 
he had evidence before him upon it, and he 
reported that the estate was a fee-simple of 
inheritance, and would not pass unless the 
Will was attested by three witnesses. In 
another case of Comyns v. Fletcher , the 
parties who were interested in disputing the 
fact acceded to it; and, supposing the pro¬ 
perty had escheated, presented a memorial 
to the Crown, praying that it might be con¬ 
veyed to them, subject to the trusts of the 
Will. It is true a case was cited at the bar, 
of a contrary effect,—I mean the case of 
Short v. Cove . That was also referred to the 


Master, who came to an opposite conclusion, 
for he found that it was personal estate ; and 
that report was confirmed. But, looking at 
the order, it was confirmed, as I conceive, 
by consent. And that case was decided on 
the very testimony of one of the witnesses in 
this cause, Sir William Dunkin, a person 
certainly, from his situation, competent to 
have formed a correct judgment on the sub¬ 
ject ; yet, in looking at his evidence as 
reported by the Master, it not only is 
in direct opposition to the whole body of 
evidence laid before me in this case, but is 
in direct opposition to that about which 
there can be no mistake—the decisions of 
the Courts in India ; and therefore, I believe 
the Master in the present case, placed very 
little reliance on the testimony of Sir Wil¬ 
liam Dunkin. 

The other point that has been insisted up¬ 
on, and on which, a great part of the argu¬ 
ment turned, was, that this property is as¬ 
sets in the hands of executors or adminis¬ 
trators, for payment of the testator’s debts 
by simple contract. I confess I never my¬ 
self, felt the weight of that argument. Sup¬ 
pose an Act of Parliament were to pass, 
similar to that which passed during the last 
session, with reference to India ; suppose a 
similar Act were to pass with respect to land 
in England, —it would render real property 
assets for the purpose of paying the simple 
contract debts of the testator or intestate, 
but it would not alter the tenure of the land ; 
the land would still be inheritable—it still 
would descend to the heir-at law ; I do not 
therefore perceive the force of the observa¬ 
tion ; if it were introduced by competent au¬ 
thority, it would be a charge or a liability, 
engrafted or imposed on the real estate, to 
which, otherwise, it would not be subject; 
in what way it was introduced, does not, 
I think, very distinctly appear. I must 
own I am not (and I agree with the 
Master in this respect) perfectly satisfied 
with the arguments of the Chief Justice, 
Sir Edward East , in which he refers this 
wholly to the charter. I think it not im¬ 
probable that it crept in at a very early 
period, when the law was not much attended 
to in that country ; it got established by 
use ; it was continued as being found conve¬ 
nient ; and perhaps it has no legal origin ; it 
now has, however, the sanction and authority 
of an Act of Parliament. If it had a legal 
origin, it appears to me that it would not 
affect the decision of this question ; if it had 
not a legal origin, still less would it affect 
it ; the only way in which it can be used at 
all, is as an argument, that it being an in- 
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cident to personal property, to be applicable 
to the payment of debts, this should be 
considered personal property ; but as an 
argument standing alone, I think it weighs 
very little in opposition to the weight of 
argument and evidence on the other side ; 
and therefore, considering every part of this 
case, and judging, after the best attention I 
am able to give it, I agree entirely with the 
Master in thinking this is to be consider¬ 
ed as freehold of inheritance, as real pro¬ 
perty according to the law of England , and 
not as real chattel, or as personal chattel ; 
nor is it to b$ considered as estate held by 
Pottah, subject to those regulations men¬ 
tioned in the exception, but, conformably 
with the finding of the Master, it is freehold 
of inheritance according to the acceptation 
of those terms by the law of England. The 
report must therefore be confirmed. 


8th February , 1837 . 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Baron Parke, Sir John 
Nicholl, and the Chief Judge in the Court 
of Bankruptcy. 

Privy Councillors,— Assessors , the Right Hon. 
Sir Edward Hyde East, Bart., and the 
Right Hon. Sir Alexander Johnston. 

On Appeal from the Sudder Dewanny 
Adawlut of Bombay . 

Madho Row Chinto Punt^ 

Golay, (and, after his ( . „ . 

death, his brother,) Es- P A PP ellant > 
wunt Row Chinto Punt,* ) 

versus 

Bhookun-das Boolaki-das, Respondent. 

K as agent of C of Baroda indorsed two Hoon- 
dies in the name of C and sold them to B, who, on 
the bills being dishonoured, sued both C and K. 
To fix the liability on C, it must be clearly proved 
that K was the agent or had any authority to act 
as the agent of C. 

Lord Brougham : 

Their Lordships are of opinion that 
the respondent, the plaintiff in the Zillah 
Court, has not made out his case. There 
was no fproof that Kundoo Bucha-jee was 
the gomashtah, or had any authority to 
act as the agent, of Chinto Punt; nor was 
there sufficient evidence to fix the defen¬ 

* 1, Moore’s I. A., p. 351. 
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dant with the amount of the bills in ques¬ 
tion. The judgment of both Courts must, 
therefore, be reversed. The costs in the 
Zillah Court, and of the present appeal, 
to be paid by the respondent; but, respect¬ 
ing those of the Sudder Dewanny, we 
make no order, as the respondent there 
was supporting the judgment he had ob¬ 
tained. 

10th February , 1837 . 

Present : 

Members of the Judicial Committee ,—Mr. 
Justice Vaughan, Mr. Baron Parke, Mr. 
Justice Bosanquet, and the Chief Judge of 
the Court of Bankruptcy. 

Privy Councillors,— Assessors , The Right 
Hon. Sir Edward Hyde East, Bart., and 
the Right Hon. Sir Alexander Johnston. 

On Appeal from the Supreme Court at Fort 
William , in Bengal. 

SURROOPCHUNDER SlRCAR ) , „ , 

Chowdry,* ... 1 A Wllant, 

versus 

Ramrutton Mullick, ... Respondent. 

The rule being that a party appealing from an 
order or decree of the court below, must present 
his petition of appeal to the King in Council within 
a year and a day. Accordingly when two conso¬ 
lidated appeals were allowed on 1st September 
1835 and the petition of appeal to the King in 
Council, for the reception of the appeals, lodged on 
1st September 1836, the appellant was held enti¬ 
tled to be let in. 

Mr. Baron Parke : 

We think that the appellant is en¬ 
titled to be let in to appeal. The rule 
of this Coqrt is, that a party appealing 
from an order or decree of the Court be¬ 
low, must present his petition of appeal 
to the King in Council within a year and 
a day. This he has, in fact, done : for 
the consolidated appeals were allowed on 
the 1st September 1835; and, on the 1st 
September 1836, the petition of appeal to 
the King in Council, for the reception of 
the appeals, was lodged, that is within 
the prescribed period. The appellant is, 
therefore, entitled to be let in ; but it 
must be upon the terms of his paying 
the costs. 


* 1, Moore’s I. A-, p. 358. 
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10th February , 1837. 

ON APPEAL FROM THE SUDDER 
DEWANNY ADAWLUT OF 
BENGAL. 


Moofti Mohummud Ub- ) 
doollah and another,* J 


Appellants , 


versus 




family debt should be paid by them in equal shares, 
according to the interest they respectively had 
in the family estate* A creditor named m the 
agreement obtained a decree, against one member 
of the family and had it satisfied by the sale of his 
lands only. Held —that he has a clear right to re¬ 
cover from the other members, according to their 
respective shares. 

Baron Parke : 


Baboo Mootechund, ... Respondent. 

Two distinct causes, grounded on similar accounts 
between the same parties, not having been consoli¬ 
dated either in the Provincial Court or the Sudder 
Court, but which were treated as separate and dis¬ 
tinct actions, shall not be consolidated for the pur¬ 
pose of appeal to the King in Council. 

Mr. Baron Parke : 

In this case there are two distinct 
causes, and two separate judgments in 
both the Courts below ,• during the pro¬ 
ceedings either in the Provincial Court of 
Bareilly or the Sudder Court of Bengal, 
these suits were never consolidated, but 
were all along treated as separate and 
distinct actions: - How then can the 
Court below say that they shall be con¬ 
solidated for the purpose of the appeal ? 
The Act 21 Geo. III., c. 70, is conclusive. 
If the Court could consolidate these suits 
for the purpose of the appeal, by the 
same rule any number of suits might be 
-consolidated if they represented the same 
matter. That is contrary to the words 
as well as the intention of the Act of 
Parliament. All their Lordships are of 
opinion that the application cannot be 
entertained, and the petition must there¬ 
fore be dismissed with costs. 

10th February , 1837, 

ON APPEAL FROM THE SUDDER 
DEWANNY ADAWLUT OF 
BENGAL. 

Domun Sing, Joobba Lal, 1 

Baichoo Lal, and Durp > Appellants , 

Narain,* ... j 

versus 

Kasee Ram and Toolsee Ram, Respondents. 

At a division of a common family property, it 
was agree d among the several co-sharers that the 

* 1, Moore’s I. A., p. 363. 

• 1, Moore’s I. A., p. 366. 


Their Lordships are of opinion that the 
decree of the Court below ought to be 
affirmed. In this case the action was 
founded upon an agreement alleged to 
have been made by the appellants, to pay 
their equal proportions of a joint debt, 
effected on a common family property. 
It is clear that that common family pro¬ 
perty was divided in 1799, and it is clear 
that there were the several agreements 
entered into, and the first question in 
this case burns upon the meaning of these 
agreements. If it was the meaning of 
them that the bankers’ claims were to be 
paid by all the five persons in equal pro¬ 
portions, according to the interest they 
respectively had in the family estate, and 
that that was to be done by the settle¬ 
ment of the accounts between the parties, 
it is clear that the respondents were right 
in bringing the action against the present 
appellants for four-fifths of the bankers* 
account, and that question depends upon 
the construction of these agreements, 
which were entered into between the 
parties, after the reference that took 
place in 1799. 

Now none of their Lordships have any 
doubt upon the construction of those 
agreements. It appears that there had 
been disputes between the family with 
respect to the property, and that all these 
parties agreed to refer the matter to cer¬ 
tain arbitrators, and while this arbitra¬ 
tion was still pending, it appears that 
they entered into two agreements. One 
of those agreements is dated the 11th 
of June 1799, that is the first of those 
agreements entered into between the 
parties, and in that agreement the five 
sons allege that they have made a divi¬ 
sion of the landed property, and they 
agree to pay the bankers, in equal shares, 
that is, that each should pay one-fifth of 
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those demands. They further state, that 
in case any of them should be uuder an 
inability to do so, and his lands should 
be sold in consequence, that from their 
own shares they would make that good, 
“and that they will certainly, and with¬ 
out fail, liquidate bankers’ demands,” 
therefore those are demands, which, all 
parties agree, should at all events be li¬ 
quidated. 

Then there comes a separate agree¬ 
ment, in which, after alluding to the de¬ 
mands of the bankers, upon which suits 
were then pending, they go on to provide, 
that in case there should be other de¬ 
mands, they would leave them to the de¬ 
cision of the arbitrators, and they agreed 
to abide their decision with respect to 
their quota. That is the provision with 
respect to an ulterior demand. 

And then comes the third agreement: 
and they having again provided, that 
though they have divided the estates 
among themselves, the personal property, 
including cash, still remains in common, 
agree that all the debts which are due to 
the estate should be equally divided 
among them, and they stipulate that the 
* payment of the bankers’ demands shall 
on no account be delayed until the par¬ 
tition be effected. Therefore they, as 
clearly as possible, say that the engage¬ 
ments with respect to the bankers’ de¬ 
mand shall be carried into immediate 
effect, and shall not be delayed by any 
division of the family property, or by the 
settlement of the debts, which may be 
due to the family, to be divided between 
them. 

It is clear to their Lordships that this 
was the agreement between the parties— 
there is nothing to induce us to come to 
a different conclusion. That being so, 
the respondents have clearly a right to 
recover from the appellants four-fifths of 
all those bankers’ demands, unless the 
appellants can show some other answer 
to this right. 

Now their first answer is, we have a set¬ 
off against the respondents, because Madho 
Kam, their father, was indebted to his 
brothers upon the management of the 
family concerns; that he received more 
380 -8« 


rents than he had applied, which it was 
competent to them to make out; but 
there is not a scintilla of legal evidence 
of their having such a claim against him : 
and when the Zillah Court referred the 
case, it is clear that they never at that 
time brought forward such a claim; and 
if they have such a claim, neither the 
decision of the Court below, nor of this 
Court, will prevent them from enforcing 
it; therefore their appeal must fail on 
the ground of their not having brought 
legal evidence of this set-off. 

Another ground which they get up is, 
that it was referred to arbitrators. Now 
there is no foundation for saying that it 
was so referred—there is no legal evi¬ 
dence of that, and that also must fail. 

With respect to the last reason assign¬ 
ed in the case of the appellants, that the 
Court below erred in directing a deduc¬ 
tion of four-fifths of 1,912 rupees, instead 
of directing a deduction of four-fifths of 
the difference, being 1,912 rupees, and 
the original sum, it is quite clear, (I 
think,) that there is a mistake in the 
wording of the decree in that respect, and 
that the sum was not meant to be reduced 
to 1,912 rupees, but reduced by 1,912 
rupees. It was not likely that so large a 
demand as 8,000 rupees should be re¬ 
duced to 1,912, and therefore we must 
take it that 1,912 rupees were to be 
struck off 8,000, aud then the decree is 
perfectly right in giving credit to the 
respondents for four-fifths' of all sums : 
and the result will be that the decree of 
Sudder Dewanuy Adawlut must be affirm¬ 
ed with costs.- 
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Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Baron Parke, Mr. Justice 
Bosanquet, and the Right Hon. Thomas 
Erskine, Chief Judge of the Court of 
Bankruptcy. 

Privy Councillors,— Assessors, The Right 
Hon. Sir Edward Hyde East, Bart., and 
the Right Hon. Sir Alexander Johnston. 

On Appeal from the Sudder Dewanny 
Court of Bengal. 

Kirt Chunder Roy, and ) . „ . 

others* ... } Appellants, 


The Government, and \ 

CONNOY LaUL ThAKOOR, ( „ , . 

and Gopaul Laul Respondents. 

From the Revenue Regulations, it is clear that the 
Governor-General in Council may legally order a 
sale and the Board of Revenue may direct the entire 
estate of the defaulting zemindar to be sold for 
the arrears of a monthly instalment before the close 
of the year j but in order to warrant that act, there 
must be an arrear of a previous year or of a monthly 
instalment. 

If the annual amount of revenue be fixed and 
agreed for by the zemindar, though not in writing, 
to be paid by certain ascertained monthly instal¬ 
ments, the powers given by the Regulations attach, 
the want oi a written instrument constituting no 
objection. 

The taking of security for arroars of revenue by 
the Collector does not save the defaulting estate 
from being sold. The duty of the Collector is to 
receive in cash, and if he assures the zemindar that 
he has saved the estate by giving a security, he 
goes beyond his authority. 

Mr. Baron Parke : 


As this case is represented to^be one 
of great interest to a numerous class of 
persons in India, their Lordships were 
desirous of hearing both the learned coun¬ 
sel for the appellants before they gave 
their decision ; we have now had the op¬ 
portunity of considering all the arguments 
which could be adduced in support of the 
appeal, aud of carefully examining the 
pleadings and proceedings in the na¬ 
tive courts ; aud as we feel no doubt as 
to the course we ought to pursue, we 
think it unnecessary to trouble the coun- 


* 1, Moore’s I. A , p. 383, 


sel for the respondents. We are of opi¬ 
nion that we must recommend to His 
Majesty to affirm the decree of the Sud¬ 
der Dewanny Adawlut. 

The question is, whether the sale by 
the Fast India Company to Mohunny 
Mohun ThaJcoor, of the zemindary of Eidil - 
pore , was legal. Whether, if the Com¬ 
pany had a right to sell, they used un¬ 
necessary harshness towards the appel¬ 
lants in the exercise of that right, is a 
point on which it is not within our pro¬ 
vince to form an opinion. That question 
must depend upon the general state of the 
revenue at the time j the habits and dis¬ 
positions of the people, and a variety of 
considerations which can have no place 
in a court of justice. Our duty is to de¬ 
cide on legal rights, and we best discharge 
that duty when we strictly confine our¬ 
selves to its performance. 

The right of the East India Company 
to sell depends upon two points:—first, 
whether there was in this case such an 
arrear of revenue as to authorize a sale : 
and secondly, if there was, whether the 
entire zemindary could be sold, in order 
to satisfy that arrear. 

The law on this subject is contained in 
the Regulations, and is very clearly and 
distinctly expressed. 

The first of these to which it is material 
to advert, is Regulation XIV., A. D. 
1793. That Regulation recites the im¬ 
portance of arming the Collector with 
power to enforce the discharge of the an¬ 
nual revenue, without the assistance of 
the courts of justice \ making those offi¬ 
cers responsible to the parties for the due 
exercise of their powers. In sec. 1, it 
states that as the Collectors have in their 
possession the engagements of the proprie¬ 
tors and farmers, specifying the amount 
of the aunual revenue they have agreed 
to pay, with the monthly proportions in 
which it is to be discharged, the Collec¬ 
tors cannot suffer by unjust prosecutions: 
and on the other hand the proprietors 
and farmers will be able to prevent the 
powers of the Collectors being exercised to 
their detriment, by performing punctual¬ 
ly the engagements they have entered 
into with the public. It then proceeds 
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to enact, that if the whole, or a portion 
of the hist, or instalment, payable in any 
month, by a proprietor or farmer of land, 
shall remain undischarged on the first of 
the following month, the sum so remain¬ 
ing unpaid shall be considered as an ar- 
rear of revenue .* The Regulation then 
specifies the powers with which the Col¬ 
lectors are armed for the recovery of 
arrears, by causing the defaulter to be 
confined, and appointing an aumeen , or 
receiver.f And by the 13th section, at 
the end of the year, if an arrear shall re¬ 
main due, the Collector is to communicate 
the amount to the Board of Revenue, who 
are to report to the Governor-General, and 
recommend the sale of such a portion 
of the estate of the defaulter as may be 
sufficient for the liquidation of the 
amount: but lands are not to be sold, in 
any case, without the sanction of the 
Governor-General in Council. By Reg. 
VII., A. D. 1799, sec. 23, if the balance 
due to Government is not liquidated by 
the close of the year, the Board of Reve¬ 
nue is to report to the Governor-General 
in Council, and recommend the sale of 
the lands, or such portion as may be ne¬ 
cessary to discharge the amount due. 
But no part of that Regulation is to be 
construed to preclude the Governor-Ge¬ 
neral in Council from ordering a sale of 
land within the current revenue year, in 
any particular case wherein he may judge 
it proper to order such sale within a year. J 
If the sale of lands is ordered at Calcutta , 
security to contest the claim must be 
given to the Collector eight days prior to 
the day fixed for the sale, of which day 
proclamation is to be made, not less than 
a month before. 

From these Regulations, it is clear that 
the Governor-General in Council may 
legally order a sale for the arrears of a 
monthly instalment before the close of 
the year ; but, in order to warrant that 
act, there must be an arrear of a previous 
year, or of a monthly instalment. 

It is said, for the appellants, that 


* Sec. 2. 

t Secs. 3, 4, 5, 6, &c. 
t Sec- 23, clause 5, 


there can be no such monthly instalment, 
unless there be a written engagement, or 
Jcistbundy, signed or recognized by the 
zemindar , specifying such instalment, as 
well as some instrument agreeing for the 
annual amount; and much stress is now 
laid on this objection, although it was 
not brought forward in the Provincial 
Court. There is no doubt that it is most 
desirable that the Collectors should take, 
in every instance, a written engagement, 
signed by the parties to be charged. It 
appears, by the recital in Reg. XIV., A. D. 
1793, that it is intended that he should 
do so, for his own protection from vexa¬ 
tious suits; and, unquestionably, he ought 
to do it for the benefit of the zemindars 
also : but although such an instrument 
was supposed by the Governor-General 
in Council, in enacting that Regulation, 
to be likely to exist, its existence is not 
made, either expressly or by implication, 
a condition precedent to the right to en¬ 
force the payment of the revenue by 
monthly instalments. If the annual 
amount of revenue be fixed, and agreed 
for by the zemindar , though not in writ¬ 
ing, to be paid by certain ascertained 
monthly instalments, the powers given 
by the Regulation attach. The hist or 
instalment, in such case, is “payable 
monthly ,” within the provisions of the 
Regulations of 1793 ; upon this point, 
the decrees of the Provincial Court and 
the Sudder Dewanny agree. The Judges 
of both consider that the want of a writ¬ 
ten instrument constitutes no objection, 
provided the monthly instalments be fix¬ 
ed and determined, though those Courts 
differed in opinion upon the facts as to 
existence, in this particular case, of that 
certainty in the amount of the monthly 
payment which is an essential requisite, 
in order to authorize a sale within the 
year. 

If that requisite be complied with, and 
an arrear exist, the portion of the Regu¬ 
lations to which I have referred clearly 
authorizes a sale, by the Governor-Gene¬ 
ral in Council, within the year. Now the 
question is, does this Regulation autho¬ 
rize a sale of the whole zemindary , or only 
of such a part as may be reasonbly suffi- 
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cient to satisfy the arrears; that is, if 
more than such a portion be sold, is the 
sale invalid, and does the purchaser ac¬ 
quire no title 1 A short consideration of 
other portions of the code of Regulations 
will place the point beyond doubt. 

We have before seen, that the Collec¬ 
tors are to recommend a sale of such a 
portion only as may be sufficient to raise 
the arrear. But, by Regulation III., 
A. D. 1794, sect. 5, the Board of Revenue 
may cause the lauds so specified to be 
sold, or auy other lands which they may 
deem it preferable to dispose of. By Re¬ 
gulation I., A. D. 1801, sect. 6, the un¬ 
qualified operation of the rules as to the 
selection of such portion of the lands of 
the defaulter as may appear to be suffi¬ 
cient, is said to have operated prejudicial¬ 
ly to the public interests, as well as those 
of the proprietors themselves ; and where 
the jumma , or amount of revenue assess¬ 
ed, does not exceed 500 rupees, the Board 
is authorized to sell the entire estate; 
and where it exceeds that sum, they may 
still sell the whole ; when, from the best 
information they can obtain of the value, 
the surplus over the arrear is likely to be 
inconsiderable. 

If the provisions of the Regulations had 
stopt here, it might well have been doubt¬ 
ed whether the intention was not to vest 
a discretion in the Revenue Board, not 
capable of being impeached, by a suit in 
the Courts, to set aside a sale made by 
them, and invalidate the title of the 
purchaser; though it seems to have been 
the opinion of the Court of Sudder Dewan- 
ny, in the case cited from 3 Macnaughten , 
p. 5, that a sale effected before 1812 could 
be set aside on that ground; but all 
doubt on this question is removed by the 
enactments of Reg. V, A. D. 1812, sect. 
24, which expressly declares : “That the 
consideration of, and decision on, the 
expediency of selling the entire estate, or 
of disposing, in the first instance, of any 
particular part of it, is hereby declared to 
reside in the Board of Revenue and Board 
of Commissioners respectively, subject to 
the control exercised by the Government, 
in its executive capacity, in matters 
connected with the public revenue.” Then, 
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by sect. 25, it proceeds to enact, that, 
“No means existing by which any certain 
or accurate computation can be formed d, 
priori of the real value of auy estate, or 
portion of estate, which may be exposed 
to sale, for the recovery of arrears of 
public assessment, or of the adequacy of 
the price which may be offered for such 
estate, or portion of estate, it is hereby 
declared, that sales made at public auction, 
for that purpose, are not liable to be 
annulled by the Courts of Judicature, on 
the ground that the proceeds of the sales 
have materially exceeded the amount of 
the arrears due from the proprietor of the 
lands to Government. The Board of Re¬ 
venue and Board of Commissioners will 
be guided, in cases of that nature, by 
their own discretion j subject, of course, 
to any instructions with which they may 
at any time be furnished by the Governor- 
General in Council.” 

It would be difficult to find language 
better calculated to do away with all ob¬ 
jections, on the ground of excess, as to 
the validity of sales made by order of the 
Revenue Board, under the sanction of the 
Governor-General, where an arrear exist¬ 
ed * and it is impossible to deny that such 
a provision is founded on just views of 
convenience and policy : for if sales were 
to be questioned, and conveyances annull¬ 
ed, by Courts of Judicature, on the grouud 
that too much had been ordered to be 
sold, according to their view of the value 
of the estate, no title would be safe, no 
purchaser would be sure of holding his 
estate ; for nothing could be more doubt¬ 
ful and uncertain than the determination 
of questions of probable value by the 
Judges of the Adawlut Courts. All this 
mischief is obviated by the above Regu¬ 
lation of 1812, by which the discretion 
as to quantum is vested in the Board of 
Revenue ; and sales by public auction, 
under their authority, are rendered ab¬ 
solutely secure from all objection as to 
excess. 

The law, therefore, is clear, that if 
there be an arrear of the annual assess¬ 
ment, or of a fixed monthly hist, or instal¬ 
ment, of that assessment unpaid on the 
first day of the following month, the Go- 
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veruoi-General in Council may order a 
sale, and the Board of Revenue may di¬ 
rect the whole estate of the defaulting 
zemindar to be sold. That this is the 
law, is distinctly admitted by the appel¬ 
lants themselves ; who, in their answers 
to the reasons of appeal, acknowledge 
that, if there be a single defaulted rupee, 
the authorities may dispose of the estate j 
always provided that there be a just de¬ 
mand by the Government, and the zemin¬ 
dar refuse to answer it. 

It remains for us to apply the la w to 
the facts of this case. 

And, first, that a sale was ordered by 
the Governor-General in Council, is un¬ 
doubted. This fact has uot been ques¬ 
tioned in either of the Courts below ; nor 
can the point be now raised, that the Go¬ 
vernor-General ought to have assigned 
some special reason for the sale. If such 
an objection could be tenable under any 
circumstances, it cannot be allowed at 
this late stage ; inasmuch as if it had 
been urged in the Court below, it might 
have been at once disposed of by proof 
of the fact, that there were such reasons, 
and that they were assigned in the order. 

The only remaining question of fact is, 
whether there was an arrear of a fixed an¬ 
nual assessment, or of a fixed monthly 
instalment of such assessment. That the 
zemindary of Eidilpore was assessed at 
the annual jumma of S. R. 54,996. 15., is 
undoubted. The ancestors of the appel¬ 
lants, at the time of the annual settle¬ 
ment, gave a durkhast for that amount: 
the appellant stated the same amount as 
annually due, by a petition to the Collec¬ 
tor, in 1811 ; and the first fact asserted 
in the appellants’ petition to the Gover¬ 
nor-General is, that such was the amount 
of the assessment, and there is no contra¬ 
dictory evidence or question raised on 
that head. 

Was this payable by fixed monthly in¬ 
stalments ? 

It was contended, on the part of the 
appellants, that in the absence of a writ¬ 
ten document, (which, in the Sudder 
Dewanny, but not iu the Court below, 
they considered to be necessary,) the cus¬ 
tom was for six anas out of each rupee, 


or three-eighths of the entire aunual re¬ 
venues, to become due in the month of 
Bhadoon (September), aud that on that 
supposition nothing was in arrear at the 
time of the sale, which took place on the 
16th of November 1812. If we assume 
this inode of calculation, it appears still 
that there was a small arrear of revenue, 
both at the time of the proclamation for 
sale, (the 26th of October 1812,; and on 
the 25th Kartik (9th of November ), the 
last day on which, according to that pro¬ 
clamation, the arrears were receivable at 
the Collector’s Treasury. The sum due 
in Bhadoon would, on the six-an a calcula¬ 
tion, be S. R. 20,623. 13. 10J.; aud it 
appears by the Treasury receipts, that 
before the 25th Kartik (9th of Nov.) y S. R. 
20,109 only were actually received, which 
would leave a balance of S. R. 514 ; but 
on the 18th of November there were paid 
S. R. 2,499, or, according to the extracts 
of books of the Collector’s proceedings, 
S. R. 2,400, though the latter is, probably, 
a mistake ; aud the Collector is admitted 
to have had orders from the Government 
to receive cash for arrears, even after the 
day mentioned in the advertisements; 
and therefore, if this sum of S. R. 2,499 
was received in part on account of the 
arrears of Bhadoon , it might be very 
questionable, if after that receipt, and the 
notification of it to the Board of Revenue, 
which arrived on the 16th of November, 
the day appointed, the sale would be le¬ 
gal, so far as it depended upon the ar¬ 
rears due in Bhadoon (which, as it will 
subsequently appear, it does not). But 
if a portion of the S. R. 2,499 is to be 
applied to discharge the arrears of the 
annual revenue due in Bhadoon , then an¬ 
other difficulty arises; there would be au 
arrear of a portion of the instalment for 
three months payable upon the eugage* 
meut entered into by the appellants to 
Government on the 14th of July 1804, 
and the sale of the zemindary would be 
lawful for this arrear, if the appellants 
were bound by that engagement. It was 
subscribed by them \ it admitted the ar¬ 
rears then due to be S. R. 102,902. 3. 12J., 
it specified the mode of payment from 
1211 to 1219, B. S. ; inclusive, to be 
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v 833 rupees for all the mouths in the year 
except the last. These monthly payments 
were, at all events, fixed and ascertained , 
and there can be no question, that Go¬ 
vernment did not forego the right of sell¬ 
ing the zemindary , if default should be 
made in paying these instalments, by 
taking, as they did, a bond with sureties, 
by which the estates of the sureties also 
were rendered liable for the due payment. 

But it is said, on behalf of the appel¬ 
lants, that they were not bound by their 
engagements of July 1804, because it was 
obtained by a sort of duress, namely, the 
threat of an illegal sale of the zemindary 
for the whole arrear of a lac of rupees 
and upwards, due at that time. It is un¬ 
necessary to enter into the details of that 
transaction. If the sale was not legal, 
the zemindar should have questioned it 
at that time, in due course of law. They 
did not choose to do so, but entered into 
an engagement with the Government to 
pay the arrear in ten years, by which 
they waived all question as to the arrear 
being really due, in consideration of a 
•. great extension of the time of payment, 
unaccompanied by any charge of interest. 
With that engagement they complied for 
seven years and upwards, and it is quite 
impossible for any court of justice to al¬ 
low such a transaction to be now im¬ 
peached and set aside. 

But independently of these considera¬ 
tions, from which it appears that there 
must have been an arrear of revenue to 
authorize a sale, even supposing the six- 
ana custom of computation to apply, their 
Lordships have no doubt but that the 
view taken of the case, by the Sudder 
Dewanny Adawlut, was correct. Although 
there were variations in the monthly in¬ 
stalments during the early part of the 
time, in which the zemindary was under 
the management of the appellants, name¬ 
ly, from 1211 to 1219, B. S. (A. D. 1804 
to 1812;, yet for the seven last years the 
sum demanded, up to the end of Bhadoon 
was always S. R. 26,319. 12., and the se¬ 
veral-monthly payments, composing that 
f sun h according to the toiojees, or monthly 
accounts, except in the year 1216, cor- 
responded exactly : and the kistbundy in 


the Government Office, for that year, 
agreed with the towjees for the other 
years ; so that there was ample proof of 
a constaut course of uniform payment by 
fixed monthly instalments for seven years, 
formiug abundant evidence of an agree¬ 
ment between the Government and the 
zemindars for payment of these instal¬ 
ments. 

On this view of the case, there was an 
arrear of the revenue due at Bliadoon 
1219, B. S., the date of the proclamation 
of sale, of upwards of S. R. 10,000; and 
at the time of the sale itself, there was still 
an arrear of S. R. 6,210. 12., comprising 
three monthly instalments of the old ar¬ 
rears, if those instalments are not to be 
taken to have been paid by the sum of 
S. R. 2,499 on the 12th of November , 
and if they were, then the whole of the 
arrear of S. R. 6,210. 12. was for the re¬ 
venue of 1219, B. S. up to that month. 

The argument for the appellants, that 
this arrear must be considered as having 
been paid, because the Collector received 
on the 12th of November , a security for 
this sum payable on the 28th, cannot 
avail them. The duty of the Collector 
was to receive in cash , and it is clear from 
his letter to the Board of the 12th of 
November 1812, that he understood his 
duty, and took the engagement subject 
to the approbation of the Board. If, as 
suggested, he assured the zemindars that 
they had saved their estate, he went be¬ 
yond his authority; but it is not impro¬ 
bable that he meaut merely to hold out 
to them the hope that the security would 
be accepted, in which case no sale would 
have taken place. This, unfortunately 
for the appellants, for reasons into which 
we cannot inquire, the Government de¬ 
clined to do. 

Their Lordships therefore are of opinion, 
that the sale was, in point of law, valid, 
and the title of the purchaser unimpeach¬ 
ed ; and will therefore advise His Majesty 
to affirm the decree of the Sudder Dewan- 
ny Adawlut, and with costs. 
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13th February , 1837. 

ON APPEAL FROM THE SUDDER 
DEWANNY ADAWLUT OF 
BOMBAY. 

NundramDyaram and others ,* Appellants, 
versus 

Dula-Bhaee Kurparam ) „ , , 

and others,.[ Bes ondents. 

In a suit to recover a moiety of certain property, 
the plaintiff failing to establish any recognition of 
the plaintiff’s title by the defendant, or any pay¬ 
ment on account of the lands in question, within 
12 years, the period limited by sec. 13 of Regulation 
I. of 1800 (Bombay), it was rightly dismissed. 

Mr. Baron Parke : 

There does not appear to have been 
any recognition of the appellants’ title, or 
any payment ou account of the lands in 
question within twelve years, the period 
limited by sec. 13 of Reg. I, A. D. 1800. 
By that section, “ The judge is prohibited 
hearing, trying, or determining the merits 
of any suit whatever, against any person 
or persons, if the cause of action shall 
have arisen twelve years before any suit 
shall have been commenced on account of 
it: unless the complainant can show, by 
clear and positive proof, that he had de¬ 
manded the money, or that he directly 
preferred his claim within that period, 
for the matter in dispute, to a court of 
competent jurisdiction, to try the de¬ 
mand, and assign satisfactory reason to 
the Court why he did not proceed in the 
suit : or that either from minority or 
other good and sufficient cause, he had 
been precluded from obtaining redress.” 
This is a sufficient bar to the appel¬ 
lants’ right, if they ever had any, to re¬ 
cover. 

Of the two witnesses produced before 
the Sudder Adawlut, one only speaks to 
any payment being made to the appellants, 
and that Court, as we think very proper¬ 
ly, discredited his testimony. The judg¬ 
ment of the Court below must be affirmed 
with costs. 
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Present : 

Members of the Judicial Committee ,—Lord 

Wynford, Lord Brougham, Mr. Justice 

Bosanquet, and the Chief Justice of the 

Court of Bankruptcy. 

Privy Councillors,— Assessors , the Right Hon. 

Sir Edward Hyde East, Bart., and the 

Right Hon. Sir Alexander Johnston. 

On Appeal from the Sudder Dewanny 
Court of Bombay. 

Petamber Manik-jee,* ... Appellant, 

versus 

Motee-chund Manik-jee,... Respondent. 

In a case coming before the Privy Council, de¬ 
pending upon facts, which have received the judg¬ 
ment of two Courts in India, the judicial committee 
think that they ought not to set aside the last 
judgment, unless they can see very clearly that that 
judgment is wrong and inconsistent with the jus¬ 
tice of the case, and against the facts. 

If an instrument which appears to have been al¬ 
tered is produced in Court, the Court will not re¬ 
ceive it or act upon it, till it is most satisfactorily 
proved by all the subscribing witnesses at the least, 
and other evidence, that that alteration was made 
antecedently to the signature. 

Lord Wynford : 

Their Lordships do not think it neces¬ 
sary to call upon the respondent’s coun¬ 
sel : this is in fact an appeal against two 
judgments : the judgment of the Zillah 
Court of Kaira , confirmed by the Sudder 
Adawlut of Bombay; the latter Court 
making no observations, but merely con¬ 
firming the judgment given by the Court 
below. 

The question depends entirely upon 
facts ; and in a case coming before this 
Court, depending upon facts, which have 
received the judgment of two Courts in 
India , this Court ought not to set aside 
the last judgment, unless it can see very 
clearly that that judgment is wrong. It 
must be most completely satisfied it was 
wrong and inconsistent with the justice 
of the case, and against the facts. So 
far from that being the case in the pre¬ 
sent case, their Lordships are of opinion 
that, if those facts had been presented to 
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Present : 


Members of the Judicial Committee ,—Lord 
Wynford, Lord Brougham, Mr. Justice 
Bosanquet, Mr. Baron Parke, and the Right 
Hon. Thomas Erskine, Chief Judge of the 
Court of Bankruptcy. 

Privy Councillors,— Assessors, The Right 
Hon. Sir Edward Hyde East, Bart., and 
the Right Hon. Sir Alexander Johnston. 

On Appeal from the S udder Dewanny 
Court of Bombay. 

Khoorshed-jee Manik-jee,*. .. Appellant , 
versus 

Mehrwan-jee Khoorshed- ) 

jee and L>ada-bhaee > Respondents. 
Khoorshed jee, ... j 

K died leaving M and D, his sons, who upon the 
death of their father, entered into possession of his 
shop and continued his business, and in that cha¬ 
racter they paid and received money. Two years 
after K’s death, K M produced a will executed by 
K, appointing K M as his executor, and obtained 
probate, after which he (K M) sued M aud D, to 
recover the property of the testator which they had 
succeeded to and possessed themselves of. In In¬ 
dia K M’s suit was dismissed on the ground that 
taking the will and codicil to be proved, the plain¬ 
tiff had no right to institute a suit to be let into 
possession of the unadmiuistered effects of the tes¬ 
tator, and that when the sons were let into posses¬ 
sion, there was an end of the right of the executor 
to interfere, the will providing “ in overy respect 
they (testator’s sons) are foolish and ignorant, and 
they throw away all the property like dust; if they 
mend their manners it is well, and if you (executor') 
think proper, you may place them in the shop to 
carry on the business ; but if they do any thing im¬ 
proper, they are not to be placed .” The construc¬ 
tion put upon it by the Indian courts and affirmed 
by the Privy Council was, that it was not a power 
of control to be exercised by the executor from time 
to time, according to the conduct of the children; 
but if they shewed a disposition to amend, it was 
for the executor to consider whether they would be 
let into possession; but if they were once let in, 
the power of the executor was at an end. The exe¬ 
cutor, who might have come to administer the trust 
immediately after the death of K, having permitted 
the sons of K to take the actual management, his 
control was at an end. 

Mr. Baron Parke : 

This case comes before their Lordships 
in an appeal against a decree of the Stid- 
der Dewanny Adawlut, affirming a decree 
of the Provincial Court, which decree af- 
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firmed a previous decree of the Zillah 
Court. We have therefore three concur¬ 
ring judgments of the Courts below, upon 
which we are called upon to advise His 
Majesty. 

The rule upon which this Court has 
universally acted, is to affirm the judg¬ 
ment, unless they see that the judgment 
is clearly wrong. In this case, their Lord- 
ships after looking at the evidence, and 
taking great pains upon the subject, can¬ 
not pronounce an opinion that these de¬ 
crees are wrong, and the result will be, 
that these decrees are to be affirmed. 

One question made in the argument 
to-day was, whether the will and codicil, 
or either of them, were sufficiently prov¬ 
ed. Upon that their Lordships pronounce 
no opinion. The ground upon which the 
Courts have proceeded is, that taking the 
will and codicil to be proved, the plaintiff 
has no right to institute a suit to be let 
into possession of the unadministered ef¬ 
fects of the testator, and that when the 
sons were let into possession, there was 
an end of the right of the executors to 
interfere. That appears to have been 
the ground upon which the Courts pro¬ 
ceeded, that it was not a power of control 
to be exercised by the executors from 
time to time, according to the conduct 
of the children ; but if they (the children) 
showed a disposition to amend, it was for 
the executors to consider whether they 
would let them into the shop j their ad¬ 
mission to the management was to be de¬ 
pendent upon their own conduct ; but if 
they were once let into the possession v of 
the concern, the power of the executors 
was at an end, and the Sudder Court did 
not see any sufficient reason to differ from 
the opinion of the Zillah Court, but fol¬ 
lowed the decree of the Provincial Court 
in that appeal. 

If that be the true construction of the 
will, it becomes a mere question of fact, 
whether this executor did let the sons 
into possession of the shop, and the ma¬ 
nagement of the concern. There appears 
on the part of the defendants, a certain 
quantity of proof given of their having 
continued to act in the administration of 
the estate of the testator, they continued 
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to manage the concern, they sued for, and ’ 
paid debts j that is the positive evidence 
given by the defendants $ and then Hor- 
muz-jee is examined by the plaintiff, and 
gives not very clear or satisfactory evi¬ 
dence upon that subject : according to 
the account, he appears to have said, that 
the plaintiff so far continued in the 
management of the coucern, that he 
would not suffer access to a chest, except 
in his presence ; and when he is examined 
as to the part that the defendants took, 
and whether the plaintiff himself really 
acted as vakeel or executor, his evidence 
shows that the sous were permitted by 
the executor to take possession and act 
in the managament of the testator’s af¬ 
fairs. In another part of the same exa¬ 
mination, in answer to a question put by 
the Court, “ Was the business which 
Mehrwan-jee and Dada-bhaee managed for 
a period of four years, right and proper ?” 
he could not deuy that they were in the 
actual management of the business, but 
he gives an evasive answer, “ They do 
not at present manage business proper¬ 
ly.” The result that the Zillah Court 
came to was, that the sons had been ad¬ 
mitted completely to the management of 
the coucern. That is one of the grounds 
they allege for their judgment, and this 
Court canuot see that the Zillah Court, 
who were the proper Judges of the mat¬ 
ter of fact, upon the testimony produced, 
have come to a wrong conclusion in that 
respect. On that ground their Lordships 
are prepared to advise His Majesty, that 
the decree of the Zillah Court, and the 
other decrees that follow it, should be 
affirmed. This becomes a mere question 
of fact, whether the vakeels named in the 
will, admitting it to have been properly 
proved, admitted the sons to take the ac¬ 
tual management, and in that we are of 
opinion that permission was given, and if 
they have once given that permission, 
then control is at an end. 

Upon these grounds their Lordships 
think the judgment below should be af¬ 
firmed, but iu consequence of the difficul¬ 
ties in the case, and the great obscurity 
of the will itself, they think the decree 
should be affirmed without costs. 


23rd June, 1837. 

Present : 

Members of the Judicial Committee ,—Lord 
Wynford, Lord Brougham, Mr. Baron 
Parke, Mr. Justice Bosanquet, the Right 
Hon. Thomas Erskine, Chief Judge of the 
Court of Bankruptcy. 

Privy Councillors,— Assessors , The Right 
Hon. Sir Edward Hyde East, Bart., and 
the Right Hon. Sir Alexander Johnston. 

On Appeal from the Sudder Dewanny Court 
of Bengal. 

Gholam Russool and Jafir 
Shah,* 


m | Appellants, 


Mussumat Mughlo, Meern 

Tofyl Ali Khan, Meer f n i . 

Fyz-ooilah Khan, and > Respondents. 

Sheikh Ramzani, ... ) 

In an appeal from the decision of a Provincial 
Court, the Sadder Dewanny Comt, having regard 
to the evidence of pedigree of both parties and to 
the opinion of tho law -officers of the Court, found 
that the plaintiff had not established his title by 
inheritance to the property claimed, which had 
come into the defendant’s possession, and remain¬ 
ed in his grasp and enjoyment without molestation, 
for a period, the length of which, according to tho 
Bengal Regulations (Reg. III. of 1793, Sec. 14, 
Reg. II. of 1805), had made it the private property 
of the defendant, and upon that finding, dismissed 
the plaintiff’s suit. Under such circumstances, an 
appeal from this decision of the Sudder Court to 
the Judicial Committee was dismissed with costs. 

The Judicial Committee, without call¬ 
ing on the respondents’ counsel, dismiss¬ 
ed the appeal with costs, observing that 
the decision of the Provincial Court was 
not warranted either by the evidence or 
the law of the case, and that they fully 
concurred iu the view taken by the Sud¬ 
der Court. 
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5 th December , 1887 . 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Baron Parke, Mr. Justice 
Bosanquet, and the Right Hon. Thomas 
Erskine, Chief Judge of the Court of 
Bankruptcy. 

On Appeal from the Sudder Dewanny 
Court of Bombay . 

Edul-jee Fram-jee,* ... Appellant , 
versus 

Abd-Oolla Hajee Cherak, Despondent. 

The rouffh draft of an acknowledgment of the 
debt due by the defendant to the plaintiff, which 
was proved to have been drawn out at the instance 
of the former and in the presence of the latter, 
although not signed by the defendant, was treated 
as an acknowledgment, upon which the plaintiff’ 
was entitled to obtain a decree. 

Mr. Justioe Bosanquet : 

This suit was commenced for the pur¬ 
pose of recovering 3,481 rupees. A judg¬ 
ment has been given for a smaller sum. 
The judgment given by the Zillah Court, 
which has been subsequently confirmed, 
was for 2,207 rupees, with interest upon 
it. The plaint begins by saying, “ I have 
claim against Fyz-oollah Khan , amount¬ 
ing to 3,481 rupees, principal and inter¬ 
est, on an account, the particulars of 
which are written below and after 
stating several circumstances, the parti¬ 
culars are stated in several items, amount¬ 
ing to the sum claimed, to 3,481 rupees. 
The whole of that was not proved, and 
there was a defect of proof of the circum¬ 
stances that are mentioned in the plaint ; 
but there was proof of the acknowledg¬ 
ment on the part of the defendant, to the 
plaintiff, provided the evidence that was 
given of a paper that was brought to the 
Moofti , and ou which he gave evidence, 
and of which he said he made a copy, 
and of which he professed afterwards to 
produce a copy, was evidence in the case. 

Now, with respect to the testimony of 
the Moofti , itself, there does not appear 
to be any ground for imputing any dis¬ 
credit to it. 


The only real objection which is now 
made in this case, is an objection that 
was not taken at all in any of the Courts 
below. It was assumed apparently upon 
those proceedings, from the beginning to 
the end, by the parties, and by all the 
Courts through which this cause has 
passed, that the paper which is set out in 
the appendix is the paper that was spoken 
of in the evidence of the Moofti , when 
he stated, that the parties came before 
him, and agreed that a paper should be 
drawn up and acknowledged that he was 
entitled to the amount in question. 
There is not one word in any of those 
petitions of appeal, or any observations of 
any one of the Judges, that throws any 
doubt upon the identity of that paper. 

It appears to their Lordships, that under 
these circumstances it is quite clear, that 
the parties have taken this paper to be the 
paper spoken to; and that therefore we must 
consider that, as the paper spoken to by 
the Moofti in his evidence. Theu if so, 
that is an acknowledgment that the 
amount of 2,701 rupees was due by the 
present appellant, upon which, of course, 
interest follows; one Judge thought it 
necessary that there should be a deed, 
amounting to a compromise, for the sum 
in question, and that the paper in ques¬ 
tion being incomplete, it was not able to 
be supported as such i but the othei 4 
Judges of the Sudder Court, which was 
the superior Court, appear to have treated 
it as I think they were bound to treat it, 
namely, as an acknowledgment by the 
party who agreed to the contents of that 
paper, that lie did owe the present res¬ 
pondent that amount; and it is a com¬ 
mon and ordinary course, that an action 
is brought for a certain sum, and judg¬ 
ment is given for a smaller amount. As 
this is a case, in which the judgment of 
the Sudder Adavvlut must be affirmed, 
and as this judgment has already been 
affirmed by two Courts, their Lordships are 
of opinion, that it must be affirmed with 
costs. 
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5th December , 1887. 

ON APPEAL FROM THE SUDDER 
DEWANNY ADAWLUT OF 
BOMBAY. 

Mussumat Keemee Baee,*... Appellant, 
versus 

Latcjhman-das Narrain-das, Respondent. 

If an action for damages for injury supposed to 
have been caused to the reputation of the plaintiff 
by the conduct of the defendants, could not be pro¬ 
ceeded with, because of the plaintiff’s death, by sec. 
7, Reg. II. of 1800, the defendants were entitled to 
their costs, and the Court had no discretion in the 
matter. 

The Chief Judge of the Court of 
Bankruptcy : 

It will not be necessary to hear the 
counsel on the part of the respondents in 
this case. The question arises upon Re¬ 
gulation II. of 1800, sect. 7, which en 
ancts, “ that after the parties in a suit 
have been heard, and witnesses and ex¬ 
hibits examined and considered, the 
Judge is to give judgment according to 
justice and right, and is to order costs to 
be paid to the party in whose favour the 
decree should be made. There are sub¬ 
sequent Regulations which are applicable 
to cases, where the parties may elect to 
proceed in their cause, or where the de¬ 
fendant absconds and does not appear. 

In this case the action was brought by 
two of the clerks of a person of the name 
of Permanund-das , for injury supposed to 
have been sustained to the reputation 
and the trade of their master, by the 
conduct of the defendant. It appeared 
in the course of the cause, that the mas¬ 
ter died before this action had been com¬ 
menced, and therefore, although some 
injury had been sustained by the plain¬ 
tiffs themselves, they rejected that as the 
ground of their suit, and rested their case 
entirely upon the right that their master 
had to recover damages for injury sus¬ 
tained by him : the Court thought that 
the suit could not be further proceeded 
in, and non-suited the plaintiff, but di¬ 
rected that each party should pay their 
own costs. 

* 1, Mooro’a I. A., p. 470. 


Now if there had been a discretion with 

respect to the costs, vested in the Zillah 
Court, their Lordships would not, I think, 
have allowed an appeal against the ex¬ 
ercise of that discretion, because no ap¬ 
peal against a decree merely as to costs 
would be allowed ; but the question here 
is, whether the Zillah Court had any dis¬ 
cretion to exercise, and whether they 
were not bound by the terms of Regula¬ 
tion II., sect. 7, 1800. 

Upon the appeal by one of the defen¬ 
dants against this decision, the Provincial 
Court and the Sudder Dewanny were 
both of opinion, that the Zillah Court 
had no discretion, and ought to have de¬ 
creed both the defendants their costs; 
but inasmuch as the appeal there was 
only by one of tli-e defendants, they 
would not reverse the sentence against 
the other defendant, who had not appeal¬ 
ed, but did so in favour of the defendant 
appealing, and gave him the costs also of 
the appeal. 

Their Lordships are of opinion that the 
judgment of the Provincial Court and 
Sudder Dewanfiy is correct; that the 
Zillah Court had no discretion to exercise 
upon the subject, because the ground of 
the decision of the Zillah Court appears 
to have been, that this was a Suit insti¬ 
tuted by parties who had no right to insti- ‘ 
tute it, the person in whose name and on 
whose behalf it was instituted being at 
the time dead, and therefore having no 
right to institute the suit the judgment 
was upon the merits, that the whole case 
being before the Court, according to the 
provision iu the Regulation they must 
give the costs according to the result of 
the suit. 

A case has been cited from Borradale’s 
Reports, in which the Court appears, in 
an action under very peculiar circum¬ 
stances, to have given a most extraordi¬ 
nary decision. First of all, in deciding 
that the defendants should pay the costs 
to a plaintiff who did not succeed, and 
then, when that plaintiff appealed in two 
stages to other Courts and failed also 
I there, giving the costs in like manner 
against the respondents, who iu all three 
I of the proceedings had succeeded. This 
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is rather too strong a case their Lordships 
think to be cited as an authority; and, 
besides, there appears to have been no 
objection made by the parties, and no 
appeal from the decision of the Court 
below as to costs : the point therefore was 
never raised, and that decision cannot be 
cited as an authority for it. 

Again, it has been said, that there has 
been a Regulation passed in the year 
1827, (after the decree in question was 
made,) and that we must look at that 
Regulation, not merely as declaring what 
should take place from the year 1827, 
but as recognizing the practice of the 
Courts, which is supposed to have pre¬ 
vailed from the time of the passing of the 
Regulation of 1800 down to that day ; 
but there is nothing in the Regulation of 
1827 which is declaratory, or which shows 
any recognition of any such practice. 
The provisions there enacted are evident¬ 
ly prospective only—and inasmuch as 
this decree was pronounced before that 
Regulation was made, we must decide 
this case without any reference to those 
provisions. Their Lordships are, there¬ 
fore, of opinion, that the judgment of the 
Court of Sudder Dewanny must be affirm¬ 
ed, as far as the same applies to the 
appellant’s own proportion of the costs, 
which amount to 1,298 rupees, in the 
Zillah Court, and the whole of the costs 
in the Courts of Appeal from the Zillah 
Court. 


6th <k 7th December , 1887. 

ON APPEAL FROM THE SUDDER 
DEWANNY COURT OF BENGAL. 

Rajah Dundial Sing, and ) AppeUants 
others, ... ... J 

versus 

Rajah Anund Kishwdr ) RespondenU 

The right of action having commenced long 
anterior to the period of limitation prescribed by 
the Bengal Regulations (III. of 1793 and II. of 
1805), the plaintiff was absolutely barred, when no 
case of frauds alleged by the plaintiff which could 
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take his case out of the Regulations, had been es¬ 
tablished. 

The Judicial Committee, without call¬ 
ing upon the respondent’s counsel, dis¬ 
missed the appeal, affirming the deoree 
of the Court below with costs ; observing, 
that no case of fraud was established 
against the respondent Kishwur Sing , and 
that the right of actiou having commenc¬ 
ed long anterior to the period limited by 
the Bengal Limitation of Suits Regula¬ 
tions, the appellant was absolutely barred. 

6th and 7th December , 1887. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Baron Parke, Mr. Justice 
Bosanquet, Sir John Nicholl, and the Right 
Hon. Sir Thomas Erskine, the Chief Judge 
of the Court of Bankruptcy. 

Privy Councillor,— Assessor the Right Hon, 
Sir Edward Hyde East, Bart. 

On Appeal from the Sudder Dewanny 
Court of Bombay. 

Boman-jee Muncher-jee,* ... Appellant, 
versus 

Stud Hoossain Abd-Oollah, Respondent. 

A power-of-attorney upon which a person’s right 
to sue depended not being produced, and in the 
absence of any evidence in proof of its loss or des¬ 
truction that power is held to be not proved by the 
mere recital of its existence and purport in a will. 

Lord Brougham : 

This was a suit for the purpose of set¬ 
ting aside the sale of certain mogliulaee 
or Government dues ; it was originally 
brought for 227 rupees, the amount of 
one year’s income of the moghulaee dues ; 
but afterwards, by an order made on a 
supplemental petition, it became a suit 
for the purpose of disposing of the whole 
question as to the title and right to sell. 

The stamp having been increased from 
forty rupees, which would have been suffi¬ 
cient had the amount sought to be re¬ 
covered been the value of one year’s in¬ 
come only, to 100 rupees, the amount 
required, if it had been the ten years’ in- 
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come calculated in order to protect the 
revenue, in case of the whole value of the 
estate beiug in suit and not the year due 
alone, and the declaration in the decree 
of the Zillah Court that the vendor, Hadji 
Begum , had no power to sell, leads their 
Lordships to the conclusion, that that 
decree meant to dispose of the whole 
question of title, leaving the purchaser a 
right to sue Hadji Begum at Taw for da¬ 
mages for having conveyed a bad title, 
or for the amount of the purchase-money 
paid. 

Having considered the case very mi¬ 
nutely, their Lordships are of opinion, 
that though the case on neither side is 
free from doubt, and though it is very 
probable the evidence produced on both 
sides is not entitled to entire credit, and 
there appears certainly to be the pro¬ 
duction of one document respecting the 
authenticity of which there is much doubt 
upon the minds of the Court, (viz. the 
copy of the power of attorney produced 
by the present respondent, the plaintiff 
below,—nevertheless they do not see suf¬ 
ficient grounds for reversing the decision 
come to in the first instance by the Na¬ 
tive Commissioners’ Court, declaring that 
Hadji Begum was not armed with suffi¬ 
cient power to deal with this property by 
way of sale after the death of her husband, 
and that the sale must be annulled which 
she assumed to make. 

It is not necessary to go into the par¬ 
ticulars of the case, further than to state 
that their Lordships are of opinion that 
the judgment come to by the Sudder 
Dewanny reversing the decree of the 
Zillah Court must be affirmed, and that 
the sale must be annulled. The only 
observation arising upon that decree is, 
that there is a certain inaccuracy of ex¬ 
pression in the reasons assigned for the 
reversal, which is stated to be, not the 
want of power by the Hadji Begum to 
make the sale, not the non-existence de 
facto of a sufficient power of attorney to 
enable her to sell the absent brother’s 
share of the moghulaee dues, but the non¬ 
production of the power of attorney— 
that is inaccurate ; it is not the non-pro¬ 
duction of the power that is the ground 


of the decision against the validity of the 
sale, or against Hadji Begum } s power to 
make that sale, but it is the non-proof of 
that power, or of any circumstances which 
might have enabled the Court to presume 
the existence of such a power. It follows 
that the Zillah Court was not right in 
the second instance, in holding that 
Hadji Begum had such a power, and ob¬ 
liges the Sudder Adawlut to decree that 
she not having that power had sold pro¬ 
perty she had no right to convey, and 
therefore annulled the sale : the decree of 
that Court must therefore be affirmed, 
and the decree having given the plaintiff 
below (the present respondent) his costs 
in all three stages, must be affirmed also ; 
but under the oircumstauces of the case, 
and with reference to the conduot of the 
parties, their Lordships are of opinion 
that the respondent should not have his 
costs of this appeal. 

7th and 8th December , 1887. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Baron Parke, Mr. Justice 
Bosanquet, and the Right Hon. Thomas 
Erskine, Chief Judge of the Court of 
Bankruptcy. 

Privy Councillor,— Assessor. Sir Edward 
Hyde East, Bart. 

On Appeal from the Sudder Dewanny 
Court of Madras . 

Sri Rajah Kakerlapoody 1 

Jagganadha Jaggaputty > Appellant , 
Raz, Bahadur,* ... J 

versus 

Sri Rajah Yutsavoy Jag- ] 
ganadha Jaggaputty l Respondent. 
Raz, Bahadur, ... J 

Y being in possession of a Mootah , upon which 
certain dues were owing to the Government, the 
land was advertised for sale by the Collector. K 
on the application of Y, was induced to give a se^ 
curity for the payment of the Government dnes by 
two instalments and to take a security for the re¬ 
payment of that, as well as the repayment of an- 
other sum which V owed to another person and 
which he agreed to advance. On this agreement, 
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a Putta and Arzee were executed, both of which 
were necessary to authorize the Collector to make 
a transfer of the property to K. A Kcuramamah 
was executed by V, by which it was stipulated 
that if he should not pay the instalments fully, or 
that any part of them should be in arrear, the ze- 
mindary should continue under K, and that K 
should only return to V the rupees which might 
have been paid by him. The Putta and Arzee were 
deposited with a third person, who was not to give 
them up to K for the purpose of enabling him to 
obtain the transfer of the property, until default 
should be made according to the agreement. On 
the same day another instrument was entered into 
between V and K, with a covenant that whenever 
K should take possession of the Mootdh , for the 
purpose of enabling him to discharge the amount 
for which he became security, as soon as he should 
have received out of the rents and profits the sums 
he had paid, with all expenses, he should restore 
the Mootdh to V. Held , although the Kcvrarnamah, 
with the Putta and Arzee, purported to effect an 
absolute sale, the second deed had the effect of 
giving the contract the character of a mortgage or 
conditional sale. 

Mr. Justice Bosanquet : 

Their Lordships are of opinion that 
the decree of the Sudder Dewanny Adaw- 
lut ought to be affirmed. The facts of 
the case are very few. It appears that 
the Respondent being in possession of a 
Mootah, upon which certain dues were 
owing to the Government, the land was 
advertised for sale by the authority of 
the Collector. The Appellant, on the ap¬ 
plication of the Respondent, was induced 
to give security for the payment of the 
duties due to the Government, amounting 
to about 29,000 rupees, and to take a se¬ 
curity for the repayment of that, as well 
as the repayment of the sum of 2,000 
rupees which the Respondent owed to 
another person, and which he agreed to 
advance. On this agreement certain in¬ 
struments were executed concerning which 
there is no question, viz., a Putta and 
Arzee, both of which were necessary to 
authorize the Collector to make a transfer 
of the property to the Appellant. These 
instruments are, upon the face of them, 
such as to authorize the Collector at once to 
make a transfer of the property, but as it 
was meant only as a security to a certain 
extent, the Respondent executed the first 
Kararnamah, by which it was stipulated 
that if he should not pay the instalments 
fully, or that any part of them should be in 
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arrear, the zemindary should be continued 
under the Appellant, consistently with 
that writing, and that the Appellant 
should only return to the Respondent 
the rupees which might have been paid 
by him. This was very positive undoubt¬ 
edly : the Putta and Arzee were deposited 
with a third person, who was not to give 
them up to the Appellant for the purpose 
of enabling him to obtain the transfer of 
the property, until default should be 
made according to the agreement. De¬ 
fault was made, the Respondent not pay¬ 
ing the whole sum be had engaged to pay, 
and in consequence of the Appellant hav¬ 
ing been called upon to pay a portion of 
the money, the Putta and Arzee were giv¬ 
en up and carried to the Collector, and 
the transfer of the Mootah was made. 

Upon the face of this, the Appellant 
was entitled to retain the property. The 
value of the property appears, upon the 
various statements made in the course of 
this case, to be of a very large amount, 
in proportion to the sum agreed to be ad¬ 
vanced : what the preoise amount of it 
may be is not very material to this trans¬ 
action, supposing the advance agreed to 
be made to be very greatly disproportion¬ 
ate to the real value of the property.— 
I will come presently to what it appears 
to have been,—but admitting this to be 
a very hard and very oppressive bargain, 
if nothing else was done, the party in 
whose favour it was made would be en¬ 
titled to take advantage of it; but there 
is one fact, which is stated by the Res¬ 
pondent, though denied by the Appellant, 
which is, that on the same day another 
instrument was entered into, by which 
this plan of a conditional sale, entitling 
the Appellant to retain the property, pro¬ 
vided no default was made, was, in truth, 
reduced to a mortgage, with a covenant 
between the Appellant and the Respon¬ 
dent, that whenever he should take 
possession of the Mootah, for the purpose 
of enabling him to discharge the amount 
for which he became security, as soon as 
he should have received out of the rents 
and profits the sums he had paid, with all 
expences, he should restore the Mootah 
to the Respondent. 
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Now we must recollect who the Res¬ 
pondent and Appellant respectively were. 
The Appellant was the uncle of the Res¬ 
pondent by blood, and also related to him 
by marriage. The account which is given 
of the transaction by one of the witnesses, 
who comes to prove the actual execution 
of the second instrument, the counter 
Kararnamah , (if he be worthy of credit,) 
is, that he himself was the writer of the 
instrument, and haviug named the wit¬ 
nesses, they were called on the first occa¬ 
sion before the Provincial Court; but this 
witness not only states that he wrote the 
counter Kararnamah, and those persons 
attested it, but he says, “ after the pass¬ 
ing of Kararnamah I asked the defendant 
what advantage there was for him by 
taking the trouble of writing the Zamin. 
He answered me thus : he is the real son 
of the eldest sister of my mother, and 
Jagganadha Raz , who is my protector, and 
has, for the accomplishment of his, the 
plaintiff’s business, incurred expences and 
trouble, and afforded him assistance 
whereby he obtained a great reputation, 
and it would tend to my honour if I, al¬ 
though I may suffer great trouble, pay 
five or six thousand rupees, and preserve 
the Mootah for him, (the plaintiff,) and I 
have at present caused the Putta and 
Arzee to be written and taken, merely in 
order to be sure, and as soon as the money 
due to me is paid, I will give back his 
Mootah to him.” If that account be true, 
if this witness is to be believed, that ex¬ 
plains the object for which this first 
Kararnamah was given, and if this second 
Kararnamah was given, there can be no 
question that it was an agreement be¬ 
tween these parties, which the Respon¬ 
dent was as much entitled to take ad¬ 
vantage of as the Appellant. 

The case was brought in the first in¬ 
stance before the Provincial Court, and 
both those documents were filed. The 
first Kararnamah , together with the Ar - 
zee and the Putta , were filed, and no ob¬ 
jection was made to them, consequently 
they are to be taken as correct. The 
question then is, whether there has been 
any thing to take off the effect of the first 
Kararnamah given on behalf of the Appel¬ 


lant. Witnesses were called for the pur¬ 
pose of proving the second Kararnamah , 
the regular ordinary witnesses, that is to 
say, the person who actually wrote it 
gives the account of it, and the names of 
the attesting witness. The Judge of the 
Provincial Court did not think it neces¬ 
sary to call for further witnesses, for he 
was of opinion, and he so states in his 
judgment, that if the first instrument was 
a good and valid instrument, it follows 
as a necessary consequence, that what¬ 
ever transactions may have subsequently 
occurred, the Mootah became the bond 
fide property and the right of the defen¬ 
dant. He did not enter into any question 
whether there was evidence of that second 
instrument, and it appears that subse¬ 
quently he admitted to the Appellant 
that it was unnecessary for him to call 
witnesses to rebut the evidence respect¬ 
ing the second Kararnamah given on the 
part of the Respondent. 

In that state of things the Respondent 
appeals to the Sudder Dewanny Adawlut, 
and the Court having heard the case, ar¬ 
gued upon the evidence ; the decree of the 
Provincial Court, as appears to their Lord- 
ships, was very properly reversed, because 
the Court was of opinion, that if that se¬ 
cond Kararnamah was executed, of which 
the evidence was plain before the Pro¬ 
vincial Court, and was not opposed, that 
was sufficient to entitle the Respondent 
to possession in consequence of the whole 
advances having been discharged out of 
the profits of the Mootah. It is material 
to observe, that in giving their judgment 
upon that occasion, they stated the value 
of this Mootah with all the particulars, 
and how much had been received from it 
during the time, so as completely to ap¬ 
prize the Respondent of the circumstance 
of the beneficial property being much 
greater than the amount of the security 
which had been given on the part of the 
Appellant; and then it beiDg represented 
to them that the witnesses had been 
stopped on the part of the Appellant, the 
reply of the Court was, that it was per¬ 
fectly open to the Appellant to controvert 
any view taken of the value of this pro¬ 
perty,—supposing the value to be an im- 
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portant feature in the case,—but the view 
taken by the Provincial Court was, that 
the first instrument being executed, what¬ 
ever might have taken place afterwards, 
that instrument entitled the Appellant to 
treat this as a sale, and to hold the 
Mootah. It is also to be observed, that 
in a very early stage of the proceedings, 
certainly in the reply of the Respondent, 
it was stated that the Mootah which was 
given as a security for the advance of a 
sum of about Its. 31,000 was worth a lac 
of rupees, so that the attention of the 
party had been completely called to that, 
but he called no witnesses to disprove it, 
nor does he appear from the beginning to 
the end to have questioned that fact. In 
the final decree of the Sudder Dewanny 
Adawlut, they state that circumstance in 
detail. In his petition of appeal he does 
not dispute it, and the objection is now 
started for the first time, but that re¬ 
presentation is not to be relied upon. 
Their Lordships cannot but think, that 
this fact, appearing upon the proceedings, 
taking also into consideration the conduct 
of all the parties in the suit,—that a 
Mootah of the value stated was professed 
to be sold by the first Kararnamah for 
about one year and ten months’ purchase, 
certainly a very inadequate price ;—that 
such manifest knowledge of the value of 
the Mootah by all parties is an important 
feature in the case. 

Upon the reply, evidence was adduced 
for the purpose of impeaching the testi¬ 
mony of those who set up the counter 
Jiararnamnh , which upon the face of it 
was legally executed : the Plaintiff, how¬ 
ever, produced evidence on the other side 
to support it. If the case turned entire¬ 
ly upon this, there might possibly be 
some difficulty in saying where the ba¬ 
lance of credit was due, but there is a 
circumstance then introduced into the 
case, namely, another instrument, which 
is adduced for the purpose of rebutting 
the evidence offered, on the part of the 
Respondent, of the execution of the 
counter Kararnamah , and that transac¬ 
tion, if it really took place, would cer¬ 
tainly go very far, if not conclusively to 
show, that there was a fabrication : 1 
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speak here of the receipt by which it is 
asserted that Ks. 14,000 which had been 
paid by the Respondent, and the payment 
of which sum by him appears to be corro¬ 
borated by other witnesses on the Respon-* 
dent’s side, was actually repaid by the Ap* 
pellant to the Respondent, and an instru* 
ment upon that occasion taken, in which 
it is stated, after setting out the whole of 
the transaction, “ I therefore demanded 
from you the payment of that sum which 
you have this day paid to me in ready 
cash : the price of the Cottam-mootah has 
therefore been discharged in full,—I will 
never make any kind of demand. This 
receipt has been written and given with 
my consent.” Now, this receipt is said to 
have been given on the 18th February 
1823, but it is evident from the proceed¬ 
ings, that the date of 1823, is a mistake, 
the original transaction took place the 
28th July 1812, and it appears by a docu¬ 
ment which has been given in evidence, 
that in February 1813, the precise date 
does not appear, but by a dQcument 
filed, and which was read on the part of 
the Respondent, it appears that in that 
very month of February 1813, an ap¬ 
plication was made to the Collector, 
by the Respondent, requesting him to 
stay his hand, and not to allow the trans¬ 
fer of this property, as being contrary to 
good faith, and making an objection to 
the transfer. Is it to be supposed that 
notwithstanding he was then protesting 
against the transfer of this property, yet, 
in this very month of February 1813, he 
executed this receipt, stating the whole 
transaction, (and thereby putting himself 
completely out of Court,) that he had 
received payment of the whole sum he 
himself had advanced, aud that he never 
could make any kind of demand. 

In order to prove this instrument, wit¬ 
nesses were called, and, among others, 
the attesting witness, who could not even 
tell the particulars of the letters of his 
own signature, or of the signature of the 
person who signed it. In respect of not 
being able to read the letters of a signa¬ 
ture of another, that might very possibly 
be,—he might write a very bad hand, but 
that he could not tell the letters of his 
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own signature appears very improbable. 
There are witnesses called on the part of 
the Respondent, to contradict the circum¬ 
stance of the Rs. 14,000 even having been 
repaid from acknowledgments, on the part 
of the Appellant, for the purpose of prov¬ 
ing that they were paid. The Sudder 
Adawlut were clearly of opinion that that 
instrument was a fabrication, and their 
Lordships concur in that opinion. That 
being the case it is a very important cir¬ 
cumstance, that the main feature of the 
Appellant’s case, which was brought for¬ 
ward for the first time after the case had 
been sent for review, for the purpose of 
rebutting the evidence of this second 
Kararnnmnhy falls to the ground, and 
that has certainly the effect of cutting 
down, to a great extent, the attempt on 
the part of the Appellant to rebut the 
evidence, which, it must be always re¬ 
collected, is primd facie legal evidence of 
the last-mentioned instrument. 

Putting that, however, out of view, re¬ 
collecting that the receipt had never been 
reverted to in the early part of the pro¬ 
ceedings, though it might naturally be 
expected, when the counter Kararnamah 
was set up, on the part of the Respon¬ 
dent, that the Appellant should come and 
assert this other document, the conclusive 
answer is, that the alleged receipt is not 
brought forward till the case is sent for 
review. It is in contradiction also, as I 
noticed, to the judgment of the Sudder 
Adawlut. The Appellant insisted that he 
had paid the whole money to the Collec¬ 
tor, whereas now, he admits that it was 
paid by the Respondent, but then he as¬ 
serts that he repaid it to him. 

We have now to consider whether there 
is a probability of this second Kararnamah 
having been executed, or whether it is so 
improbable that it should have been exe¬ 
cuted, there being primd facie legal proof 
of it, that their Lordships ought to hold, 
contrary to the opinion of the Sudder 
Adawlut, that the instrument is not avail¬ 
able. There are two circumstances with 
respect to probability and improbability ; 
the improbability on one side is said to be 
this, that this was au absolute sale in the 
first instance. If, as insisted by the Res* 


pondent, it was a conditional sale, which 
condition is recited in the first Karar- 
namahy why, it is asked by the Appellant, 
was not the additional condition, by 
which it was to be held as a mortgage, 
also inserted in the same instrument 1 
Undoubtedly this is a circumstance which 
at first strikes one as very improbable, 
and has great weight with their Lordships 
in the consideration of this question. But 
though it is improbable, and appears to 
be so to their Lordships, it is by no means 
an impossibility ; as, I think, one cau 
conceive circumstances in the case, which 
were not unlikely to produce that omis¬ 
sion, and that I find noticed in the judg¬ 
ment of the Sudder Adawlut. It must 
never be forgotten, that this is a transac¬ 
tion between near relations ; that the 
object of the Respondent was to prevent 
the Mootahy which appears to have been 
his paternal inheritance, from being dis¬ 
posed of to strangers by a public sale, and 
he persuades his uncle to become security 
for him. His uncle requires security, 
that he shall not be called upon to pay 
money without the power of reimburse¬ 
ment, and he takes a security which en¬ 
ables him to take possession of the pro¬ 
perty, provided the instalments shall not 
be duly and punctually paid, to the a- 
mount of the smallest sum, by his nephew, 
on behalf of whom he makes this ad¬ 
vance. Then au instrument is executed 
to that effect; but it is stated by the 
witness to whose evidence I have al¬ 
ready referred, that the uncle promised 
to his nephew, that though he took pos¬ 
session of his property, if he should bo 
repaid out of the rents and profits, he 
would give him back his estate. Thera 
is nothing very improbable in the uncle 
having made that promise to his nephew; 
and if he did make that promise binding 
upon him as a private agreement, it is not 
improbable that he should put it into writ¬ 
ing. It is an agreement that would not 
affect any other person to whom the uncle 
should transfer the property which he had 
acquired, but it is an agreement by which 
as long as he held the property, he would 
be bound; and the Sudder Adawlut took 
notice in their judgment that an instru- 
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ment might have been executed in the 
common form, which I think they say pro¬ 
bably the first Kararnamah was, notwith¬ 
standing the subsequent instrument. 
There is some expression of that kind, 
whioh leads one to infer, and indeed that 
is a necessary inference from the proceed¬ 
ings, that the Sudder Adawlut, constitut¬ 
ing the judges on the spot, saw nothing 
in the nature of this transaction so im¬ 
probable as to induoe them to believe it 
could not have taken place. 

It is further to be observed, with res- 
peot to the witnesses by whom the facts 
are proved that we have not the benefit 
that the court before whom the question 
was brought in the first instance, had of 
seeing the witnesses, and the opinion of 
the court was given not merely upon the 
fact of the execution of that Kararnamah, 
but connected with the testimony which 
had been given. 

Such being the circumstances of im¬ 
probability, which had then full weight 
with the Court, (though we do not think 
them unanswerable,) then comes the cir¬ 
cumstance of probability on the other 
side, namely, the value of the property. 
Now is it at all probable that this pro¬ 
perty should have been sold, absolutely 
for less, as it would seem from these pro¬ 
ceedings, than two years* value ? Sup¬ 
posing it was even three or four years’ 
value, would it not have been extremely 
improbable that an instrument should 
have been executed by the nephew to his 
uncle, transferring the Mootah to him out 
and out, provided he was in arrear in the 
payment of his instalment to the amount 
of a single rupee? It is so improbable a 
transaction, that one should be very much 
inclined to suppose, that though this in¬ 
strument was executed for the purpose of 
enabling the Appellant, the uncle, to have 
that kind of possession of the property, 
yet there must have been some promise, 
that when he should be reimbursed, or if 
he should pay to a larger amount, or 
something of that kind, he would restore to 
his nephew his paternal property. That 
is probable, and it is also probable that such 
a promise should be put into writing. 

Under these circumstances their Lord- 
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ships are of opinion that the conclusion 
to whioh the Sudder Adawlut came, is 
correct; that the receipt set up for the 
purpose of rebutting the second Karar¬ 
namah is a fabrication ; that the second 
Kararnamah has been executed, and that 
consequently effect is to be given to that 
instrument. The receipt being clearly a 
fabrication, that, to a certain extent, im¬ 
peaches the testimony brought forward 
by the person who sets it up, who is the 
Appellant, when he brings forward testi¬ 
mony for the purpose of impeaching the 
credit of the witnesses to the second 
Kararnamah, who state circumstances, 
which are primd fade legal evidence of 
the actual making of the instrument by 
the person who wrote it. The Sudder 
Adawlut must be the best judges of in¬ 
struments of this description, and their 
Lordships are of opinion, that there is no 
such inconsistency between those two 
instruments as to make the second an 
invalid instrument, but treating it there¬ 
fore as an agreement between the parties, 
notwithstanding the first instrument may 
have been deposited, the effect of the 
transaction is, that the Appellant having 
reimbursed himself for what he had ad¬ 
vanced, out of the rents and profits of the 
Mootah, should restore the estate to his 
nephew ; and if he is to restore the estate 
to his nephew, he must not only restore 
the estate but what he has been overpaid; 
and it does not appear to their Lordships 
there is any such apparent objection to 
the amount they have awarded in the 
Court below, as to furnish an objection, 
nor does any objection on that ground 
appear to have been taken in the pro¬ 
ceedings on the petition of appeal. Their 
Lordships, under these circumstanoes, are 
of opinion that the decree of the Sudder 
Dewanny Adawlut must be affirmed, and 
with costs. 
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" | Appellants, 


9th and 11th December , 1837 . 

ON APPEAL FROM THE SUDDER 
DEWANNY COURT OF BOMBAY. 

Beema Shunker, Balcrish- 
NA, and V EH AIK,* 

versus 

Jamas-Jee Shapor-Jee, 

Dwarka Hurree-Das, 

Pranwalub Jewan Ram, ^ Respondents . 
and Sorab-Jee Rustom- 
J EE, ... •. • 

The offices of Mujmoodar , Pareh and Mehta are 
hereditary, and do not cease upon a grant by the 

f overnment of a village in jagJiire or enam tenure.— 
n order to entitle the parties in possession of the 
offices to the fees incident to them, it is not essen¬ 
tial that the duties of the offices should have been 
performed by the parties so possessed if they were 
prepared to discharge them if required.—In a suit 
however for the recovery of the fees, such claim is 
limited by Bombay Reg. Y«, 1827, s. 4, to a period 
of twelve years. 

The Chief Judge of the Court of 
Bankruptcy : 

In this case Jamas-jee Shapor-jee and 
Pranwalub Jewan Ram, two of the .pre¬ 
sent Respondents, together with Toojee 
Ram , Mija Ram , and Rustom-jee Rutton - 
jee , whose interests are represented by 
the other two Respondents, on the 17th 
of September 1827, commenced a suit in 
the court of the Assistant Judge in the 
zillah of Surat , against the present Ap¬ 
pellants for the recovery of the amount 
of the arrears of certain hereditary rights 
of office, alleged to be due to the Plain¬ 
tiffs from the Appellants. 

The Plaintiffs’ suit was founded upon 
the allegation that they were the heredi¬ 
tary Mujmoodars , Parek , and Mehta of 
the Chowrassee Pergunna , and that the 
owners of the village Dindolee which was 
situate within the Pergunna , were bound 
to pay to the hereditary Mujmoodars and 
their officers, the annual sum of fifty-six 
rupees ; that the village of Dindolee had 
in the year 1803, been granted by the 
Governor in Council, to Gungadhara Sas - 
tri, the deceased father of the present 
Appellants, who succeeded to the village 
as his heirs, and that neither the father 
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nor the Appellants had paid any part of 
the hereditary or customary dues, the 
value of which the Plaintiffs claimed in 
that suit. 

The defence set up by the Appellants 
was in substance first, a denial of the 
Plaintiffs’ title to the hereditary dues 
claimed by them. Secondly, a claim of 
redemption from the payment of all cus¬ 
tomary dues, by virtue of the grant of 
the village by the government, to the 
father of the Appellants in enam . Third¬ 
ly, a denial of the right of the Plaintiffs 
to recover any of the alleged arrears, on 
the ground of their never having perform¬ 
ed the duties of their several offices in 
respect of the village of Dindolee , since 
the date of the grant, and that the Ap¬ 
pellants and their father, had in conse¬ 
quence employed and paid others to 
transact those duties. Fourthly, a denial 
of the Plaintiffs’ right to recover under 
Reg. V., sec. I. of 1827. 

The Plaintiffs supported their claim by 
several documents filed as evidence in 
the suit, and by the testimony of several 
witnesses examined on their behalf. The 
Defendants produced no evidence. 

The Assistant Judge on the 11th Sep - 
tember 1828, pronounced his judgment, 
and thereby decreed, that the Defendants 
should pay Plaintiffs, Rs. 1,344 as the 
dues of the Mujmoodars and others, for 
24 years, at Rs. 56-1-0 per annum, and 
costs. 

From this decree the Appellants ap¬ 
pealed to the Zillah Court of Surat, upon 
the grounds already enumerated, as their 
defence before the Assistant Judge. 

In this stage of the cause, the grant of 
Dindolee in enam to the Appellants’ father 
which had not been given in evidence be¬ 
fore the Assistant Judge, was produced 
by the Collector of Surat , which however 
is wholly silent on the subject of the dues 
in question, and certain answers to ques¬ 
tions put by the Court to the Collector, 
were returned and read. 

On the 19th November 1829, the Zillah 
Court pronounced its decree, which con¬ 
cludes thus : “ It is not here proved, that 
the Mujmoodar's rights are hereditary, 
but it is well known that the children re- 
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ceive these rights from their father, and 
that the person doing the duties, receives 
the fees, and if Government give a village 
in Jaghire, the Mujmoodar's rights over 
it do not lapse ; and it is proved beyond 
all doubt, that the Plaintiffs are the Muj- 
moodars and Mehtas of these villages, and 
if they had performed the duties of their 
office, their claims would have been prov¬ 
ed against the Defendants. But it is 
clearly proved that the Plaintiffs have 
not performed the duties of this office for 
twenty-four years, nor received their dues, 
whioh therefore do not accrue to them 
for that period ; therefore after mature 
deliberation, the Senior Assistant Judge’s 
decree is reversed, and the Plaintiffs’ 
claim thrown out, but the Plaintiffs’ rights 
as Mujmoodars , and Mehtas are decreed to 
them, and that Defendants should in 
future employ Plaintiffs in those duties, 
and pay them their dues, and if they 
should not call upon them to perform the 
duties, nor shew good reasons why they 
should not employ, they shall neverthe¬ 
less pay them their fees, Plaintiffs paying 
costs in both Courts.” 

Against this decree the present Res¬ 
pondents appealed to the Sudder Dewan- 
ny Adawlut at Bombay: and the cause 
came on to be heard on the evidence pro¬ 
duced in the Courts below. On the 15th 
December 1831, the sitting puisne Judge 
gave his opinion to the following effect: 
—“ The trying authority is for confirm¬ 
ing the decision of the Senior Assistant 
Judge, and awarding to the Appellants 
the amount sued for; but as the correct¬ 
ness of this opinion may be questioned, 
in reference to the law of limitation, the 
case is referred to a full Court, for the 
adoption of such mode of disposal as the 
Judges may consider most expedient.” 
And on the 16th May 1832, the four 
Judges pronounced the decree of the 
Court, viz.—“ That the Appellants are 
entitled to recover fees for the last twelve 
years, and therefore determines to amend 
the Judge’s decree to that extent. Costs 
to be borne in proportion to the sum 
awarded.” 

From this decree the present appeal 
has beeu presented to his lute Majesty in 


Council, and has been referred by Her 
Majesty to the Lords of the Judicial 
Committee. On the argument before 
them, three points were insisted upon by 
the learned counsel for the Appellants :— 

1st, That the Plaintiffs’ witnesses had 
not made out any title to the fees claim¬ 
ed. 

2ndly, That the Respondents were not 
entitled to recover anything, on the 
ground that they had not performed any 
of the duties in respect of which the fees 
were payable. 

3rdly, That their claim was barred by 
the Bombay Regulation V. of 1827, sec. 
1 ; or that, at all events, it should be re¬ 
duced to the amount of six years’ arrears, 
under the third section of that Regula¬ 
tion. 

On the other hand, the Respondents 
insisted that they had clearly made out 
their claim, and that the Sudder Adawlut, 
so far from having awarded them more 
than they were entitled to recover, ought 
to have confirmed the sentence of the 
Assistant Judge, and decreed them the 
arrears of the whole twenty-four years ; 
for that neither the third nor the fourth 
sections of the Regulation, relied ou by 
the Appellants, applied to their case. 

Their Lordships disposed of the first 
point during the argument, being satisfied, 
that although the evidence of the enjoy¬ 
ment of the office was slight, there was 
nevertheless sufficient, in the absence of 
all opposing testimony, to show the Res¬ 
pondents title to it, and the receipt of the 
dues from the village of Dindolee , before 
and down to the grant of the village to 
the Appellants’ father, in 1803, and there 
being no evidence on the other side, which 
the Appellants might easily have pro¬ 
duced, if those fees had been paid to any 
other party; their Lordships also intimat¬ 
ed their opinion, that the grant of the 
village, in enam, by the Government, could 
not deprive the Mvjmoodars of their here¬ 
ditary rights; and agreeing with the 
Courts below, that it was not essential to 
the Respondents’ case, that the duties 
should have been actually performed, if 
the Respondents were prepared to dis¬ 
charge them when required f and seeing 
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no reason to doubt the conclusion formed 
by the Zillah Court, that the Respon¬ 
dents attended at their office according to 
the ordinary course of practice in suoh 
cases ; their Lordships confined the argu¬ 
ment of the learned counsel for the Res¬ 
pondents to the questions arising out of 
Bombay Regulations; and after hearing 
the counsel on both sides, took time to 
consider their true bearing and effect upon 
the case before them. 

Their Lordships having now fully con¬ 
sidered these Regulations, are of opinion 
that the decree of the Sudder Adawlut is 
right, and ought to be affirmed. They 
cannot, however, adopt the view taken by 
the learned counsel for the Respondents, 
that the claim of their clients ought to 
have been extended beyond the twelve 
years, by virtue of the provisions of the 
first section, for their Lordships think 
that section is in no way applicable to 
the present proceeding. The object of 
that section appears to have been to pre¬ 
vent the title of the Actual possessor of auy 
lands, houses, hereditary offices, or other 
immoveable property, from being question¬ 
ed, after an uninterrupted possession, as 
proprietor, for more than thirty years j 
and if the Appellants had been able to 
show that some persons other than the 
Plaintiffs had been for more than thirty 
years in the possession of the office of 
Mujmoodar for this Pergunna> the title 
of the possessor might have been set up 
by the Appellants, in answer to the Res¬ 
pondents’ claim, otherwise they would 
have been liable to a double payment. 
The question then is, whether this case 
falls within the third or fourth section ; 
for the second section refers to suits for 
damages for injuries to the person, and 
for the recovery of privileges of caste, and 
therefore is obviously wholly inapplicable. 
The fourth section declares, that in all 
suits not falling under any of the limita¬ 
tions in the preceding sections of that 
chapter, it shall be a sufficient defence, 
that the cause of action arose more than 
twelve years before the suit was filed. 

Unless therefore the Appellants can 
bring the case within the provisions of 
the third section, the Sudder Adawlut has ' 


rightly decreed to the Respondents the 
amount of the arrears for the last twelve 
years. This section provides, that in all 
civil suits for debts not founded upon or 
supported by an acknowledgment in 
writing, and in all suits for damages other 
than those specified in the preceding sec¬ 
tion, it shall be sufficient defence, that 
the cause of action arose more than six 
years before the suit was filed. 

The question is, whether this is a suit 
for debt or damages within the meaning 
of the section, for if it be either the one, 
or the other (as it clearly does not fall 
within any of the exceptions), the amount 
to be recovered must be reduced to the 
arrears for the last six years. In order to 
decide this question, it is necessary to 
bear in mind the foundation of the Res¬ 
pondents’ claim j it does not rest upon any 
contract, express or implied, made by the 
Appellants, to pay the amount sued for, 
but arises out of a grant, made by the 
Sovereign proprietor of the territory, of 
which a part has since beeu given to the 
Appellants, by which the possessors of 
land, within that territory, are bound to 
contribute, in certain proportions, to the 
maintenance of certain hereditary officers, 
created by the grant; imposing an obli¬ 
gation on the officers to perform certain 
duties, when required ; and an obligation 
on each land owner to pay an annual 
stipend for the maintenance of the office. 

The question is, not whether such an 
obligation might be enforced, by a suit, 
in the nature of an action of debt; but 
whether a claim be constituted in a debt, 
within the province of this Regulation ; 
and their Lordships are of opinion that 
it is not. They consider the debt point¬ 
ed to by this section as confined to de¬ 
mands founded upon the contract of the 
parties, for the terms of which the Go¬ 
vernment in India, justly thought it un¬ 
safe to rely upon the fading memory of 
witnesses, beyond the period of six years; 
neither can this be looked upon as a suit 
for damages, within the meaning of the 
Regulations. For the Respondents are 
not suing for damages, sustained by them 
in consequence of any tortious interfer¬ 
ence with the hereditary rights, or for 
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any breach of contract by the Appellants, 
but seek in this suit to recover the pay¬ 
ment of the specific sums granted to them, 
in respect of the lands occupied by the 
Appellants, and their Lordships are of 
opinion that the Judges of the Sudder 
Adawlut were right in applying the fourth 
section of the Regulations to this case j 
and will advise Her Majesty to affirm 
their decree and to dismiss this appeal 
with costs. 



22d } 23rd dc 26th June 3rd July, 1838. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Baron Parke, Mr. Justice 
Bosanquet, and the Right Hon. Thomas 
Erskine, Chief Judge of the Bankruptcy 
Court. 

Privy Councillors,— Assessors, Sir Edward 
Hyde East, Bart., Sir Alexander Johnston, 
Knt. 

On Appeal from the Sudder Dewanny 
Court of Bombay. 

versus 

Modes Peston-jee Khoor- ) R denL 

SED-JEE, ... ... J 

A village having been granted in Enam by the 
Peishwa of the Deccan , was after the death of the 
grantee seized by the Mamlutdar, or farmer of the 
revenues, for an alleged debt due to him, and re¬ 
tained until the treaty of Poona in 1818, when it 
came into the possession of the British Government. 
On a suit instituted by the representatives of the 
original grantee, for possession of the village, and 
payment of the arrears of revenue so sequestered, 
it was held by the Judicial Committee affirming 
the decree of the Provincial and Sudder Courts, 
that the original resumption was a wrongful act of 
an individual, and not an act of the State; the 
British Government were therefore ordered to re¬ 
store the village, but, pursuant to Reg. V. of 1827, 
sec. 3, with only six years arrears of revenue. 

Semble. —The right of a party to institute a suit 
as heir of the original grantee, not having been 
disputed in the Courts below, cannot be questioned 
before the Judicial Committee. 

Mr. Justice Bosanquet :— 

The Respondent in this case commenc¬ 
ed a suit in March 1828, in the Zillah 
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Court of Ahmedabad, to recover from the 
Appellant, the Collector of Kaira, the 
possession of the village of Rawlej, in the 
Petlad Pergunna, in the Taloolc of Ahme- 
dabad , to which he claimed to be entitled 
as representing his uncle Khoorsed-jee 
Jemset-jee , of the value of Rs. 1,00,000, 
together with the revenue for eleven 
years, amounting to Rs. 1,10,000. 

This village had been granted in 1803, 
by the Peishwa , in Enam , to the late 
Khoorsed-jee , and had been enjoyed by 
him till his death in 1814. Soon after 
which, Trimbuck-jee , who was minister of 
the Peishwa , and resided at Poona , caused 
the village to be sequestered, and took 
the revenues. 

At the time of this sequestration, Trim - 
buck-jee was Mamlutdar, or farmer of the 
Talook of Ahmedabad. In 1815, he was 
displaced, and deprived of all his offices ; 
and the Mamlut of Ahmedabad was con¬ 
ferred by the Peishwa upon Lakshman 
Ramchunder Nugurkur . It was after¬ 
wards, in consequence of the treaty of 
Poona in 1817, granted in perpetuity to 
the Guicowar , who, by the treaty of Baroda , 
6th November 1817, assigned it to the 
East India Company. All the right of 
the Peishwa against the East India Com¬ 
pany, as Mamlutdar } or farmer, of Ahme¬ 
dabad, having ceased by his declaration 
of war, and consequent subjugation of his 
territories, and surrender of himself, the 
Government of the East India Company 
took possession of the village of Rowlej, 
and collected the revenues for its own 
use, from 1817, to the commencement of 
the suit. 

The material question in the case is, 
whether by the sequestration of the vil¬ 
lage in 1814, the Enam grant made by the 
Peishwa to Khoorsed-jee Vullud Jemset-jee 
in 1803 was put an end to, or whether the 
representative of Khoorsed-jee , though de¬ 
prived of the enjoyment of the revenues 
by Trimbuck-jee, did not continue, till the 
deposition of the Peishwa , to be treated 
by him as Enamdar , and was de jure 
Enamdar of the village. If the Enam 
grant was actually revoked by the se¬ 
questration which took place in the time 
of the Peishwa, the Government of the 
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East India Company would be entitled to 
take advantage of such revocation ; but 
if the grant subsisted at the time of the 
conquest, the representative of the grantee 
would be entitled to demand the restora¬ 
tion of the village. On the one side it is 
asserted that Trimbuck-jee, by virtue of 
his office, either as minister of the Peish - 
wa, or as Sursoobadar of the Talook of 
Ahmedabad , or as the holder of a certain 
seal, called the Mootalikee seal, was autho¬ 
rised to revoke the grant, although no 
Sunud or order of the Peishwa may have 
been received by him for that purpose : 
that his act must be taken to be the act 
of the Peishwa, his sovereign ; that the 
village of Rawlej was specified in the ac¬ 
counts of the Petlad Pergunna, in the 
Talook of Ahmedabad, which was under 
Trimbuck-jee ; and, consequently, that 
his receipt of the revenue must be consi¬ 
dered as the receipt of the Government, 
by which receipt the revocation would be 
confirmed, though not made in pursuance 
of any previous Sunud. On the other 
hand it is insisted, that although Trim¬ 
buck-jee was the minister of the Peishwa, 
aud was Sursoobadar of six specified Ma¬ 
hals or revenue districts in Guzerat, be¬ 
longing to the Peishwa , and might as 
such have the Mootalikee seal within those 
districts, he was not Sursoobadar of Ah¬ 
medabad, nor entrusted with the Moota¬ 
likee seal there j without which he had no 
power to revoke; that he was only Mam- 
lutdar or farmer of the revenues of Ah¬ 
medabad, under an express grant of that 
office, which was inconsistent with the 
superior authority of Sursoobadar ; that 
the Enam villages were excluded from the 
Mamlut of Ahmedabad, and the village of 
Rawlej entered in the accounts in a dif¬ 
ferent form, from that of the places sub¬ 
ject to the payment of revenue ; that no 
Sunud of the Peishwa was ever issued to 
authorize the revocation, nor was the re¬ 
venue of the village ever carried to the 
account of the Peishwa. Upon all these 
points, each party has relied upon such 
parts of the evidence as appeared to sup¬ 
port his view of the case. 

The Zillah Court and Sudder Dewanny 
Adawlut have concurred in pronouncing 


tablished. 

Their Lordships have considered the 
evidence and the arguments urged on be¬ 
half of the respective parties ; and as they 
agree in the view which has been taken 
of the result of the evidence bj r both the 
Courts below, they deem it unnecessary 
to enter into a particular examination of 
it, for the purpose of confirming the opi¬ 
nion pronounced by those Courts. 

Their Lordships being of opinion that the 
Enam grant continued in force until the 
deposition of the Peishwa, and that the 
seizure of the revenue by Trimbuck-jee, 
aud consequent dispossession erf the re¬ 
presentative of Khoorsed-jee, was the 
wrongful act of an individual, and not 
an act of the State, the objection to the 
Respondent’s recovery, on the ground of 
limitation of time, does not arise, since 
the village has not been assessed for the 
benefit of the State for the period of 
twelve years. 

Another objection to the Respondent’s 
recovery has been made, namely, that he 
has not proved himself to be the heir of 
the late Enamdar. But it does not ap¬ 
pear to their Lordships that his heirship 
has been put in issue. The claim made 
in the plaint is the right to sue for an 
hereditary village, which the Plaintiff’s 
father received in Enam , and is thus 
stated,—“ The village of Rawlej, in the 
turruf of Kutthona, in the Petlad Per¬ 
gunna, in the Ahmedabad Talook, was first 
given to your petitioner’s father, who was 
servant to the Peishwa, Dada Saheb , when 
at Cambay, or any other place, on which 
account ho gave to my late father an 
hereditary Sunud, from the Peishwa's dur¬ 
bar, in the year 1202 (corresponding with 
a. d. 1803), providing that he and his 
heirs for ever should enjoy the revenue.” 

The Appellant, in his answer to the 
plaint, alleges five grounds of defence, but 
in no one does he deny that the deceased 
Enamdar was the uncle of the lles- 
pondent, or that the Respondent is en¬ 
titled to sue as his heir. Their Lordships, 
therefore, do not think it competent to 
the Appellant to object to a deficiency of 
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very much regret if the pleadings had 
required them to give effect to such au 
objection. 

It appears from the evidence that after 
disputes among the family of the deceas¬ 
ed, the right of representation was agreed 
to belong to the Respondent; and it fur¬ 
ther appears, that he was acknowledged 
and treated by the Peisliwa as the suc¬ 
cessor of the deceased. 

In July 1824, the Respondent present¬ 
ed a petition to the Collector, complain¬ 
ing of his being dispossessed of the vil¬ 
lage, in consequence of which inquiries 
upon the subject were made by the Bri¬ 
tish Government; and in August 1827, 
the Collector was informed that the claim 
of the Respondent was inadmissible. On 
the 31st October 1827, the Respondent 
preferred his petition to the Government, 
and on the 10th November in the same 
year, was referred to the rules respect¬ 
ing the resumption of Enams, and told 
that if he thought them infringed, he 
should apply to the Courts of Justice for 
redress. 

In March 1828, he commenced his suit 
against the Collector of Kuira , who put 
in his answer on the 1st October in that 
year. After these proceedings had been 
taken, the Collector, by a letter from the 
Government of the 9th April 1829, is in¬ 
formed “ that in defending the suit he is 
at liberty to use such arguments as he 
may deem necessary, but the strength of 
the defence must rest upon the fact of 
the resumption having taken place before 
the British Government obtained posses¬ 
sion of th q Petlad Pergunna, and having 
been made by Trimbuck-jee , who as Sur- 
soobadar of the Peishiva's share of Guzerat 
was quite competent to do this act.” 

It is evident, therefore, that the Go¬ 
vernment did not contemplate any de¬ 
fence, either upon the ground of limita¬ 
tion of time, or the want of proof that 
the Respondent was heir to the deceased 
Enamdar. 

The Sudder Dewanny Adawlut has very 
properly restrained the recovery of the 
revenue to six years, the liability to refund 
the money received being a money debt. 
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Their Lordships will therefore recom¬ 
mend Her Majesty to affirm the decree 
of the Sudder Adawlut, with costs, to be 
paid by the Appellant. 


SOtli June, 1838 . 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Baron Parke, Mr. Justice Bo- 
sanquet, Sir Thomas Erskine, Chief Judge 
of the Court of Bankruptcy, and Sir John 
Nieholl. 

Privy Councillors,—Assessors, Sir Edward 
Hyde East, Bart., Sir Alexander Johnston, 
Knt. 

On Appeal from the Sudder Dewanny 
Adawlut of Madras. 

Mulraz Lachmia, Widow,* ... Appellant , 
versus 

Chalekany Vencata Rama } E denL 
Jagganadiia Row, ... ) c 

Under the Hindu law, a man possessing large 
ancestral landed estates and other property, the 
succession to which in default of lineal male heirs 
vests in his wife, is competent, without the consent 
of his wife, to alienate what remains after a suffi¬ 
cient property^is retained for the suitable mainte¬ 
nance of the family. 

Mr. Baron Parke : 

Their Lordships deem it unnecessary 
to call on the Respondent’s counsel; the 
only question is, whether the late Rajah 
was capable of alienating the property in 
question, it being part of his Zemindary , 
or whether his wife, the Appellant, was 
entitled by the Hindoo law to the whole 
of the Zemindary for her provision. The 
Sudder Court examined the Hindoo law- 
officers on that point, and their opinion 
was clearly in favour of the Rajah's right 
to make such alienation: that Court 
thought the Will sufficiently proved in 
the former suit, and, upon the authority 
of the Hindoo law, dismissed the appeal : 
their Lordships agree in their decision, 
and think the judgment of that Court 
must be affirmed with costs. 
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30th November , 1838. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Baron Parke, Sir Thomas 
Erskine, Chief Judge of the Court of Bank¬ 
ruptcy, Sir Herbert Jenner, and Sir Stephen 
Lushington. 

Privy Councillor,— Assessor , Sir Edward 
Hyde East, Bait. 

On Appeal from the Sudder Dewanny 
Adawlut i Bombay . 

Pandoorung Bullal Pundit,* Appellant , 


Hurba-Jee 


EE | Respondent. 


Balkrishe n 

Mahajun, 

A having shaped his case as equitable mortgagee 
from K alleging that he had paid off, at his request, 
the mortgage due on his property and therefore 
claimed to stand in the position of the original 
mortgagee, it was not enough to prove that he was 
the hand that had paid off the money under tho 
original mortgage, but he must prove that it was 
his own money or that he was to stand in the po¬ 
sition of the original mortgagee, failing which his 
suit must be dismissed. 

Lord Brougham : 

Observing, that the Appellant had 
shaped his case as equitable mortgagee 
from the Khateylcurs, alleging that he had 
paid off, at their request, the mortgage 
due on their property, and therefore 
claimed to stand in the position of the 
original mortgagee, as if a regular trans¬ 
fer of the mortgage had been made to 
him. That perhaps he had given suffi¬ 
cient proof of his being the hand that had 
paid off the money under the original 
mortgage ; but that it was his own money, 
or that he was to stand in the situation 
of the original mortgagee, he had not 
made out. That the fact of any equitable 
assignment having been made to him de¬ 
pended upon the letter, which, though 
he contended it was genuine, was not 
proved ; that there was in fact no proof 
in favour of it, and his own conduct in 
making first a claim on behalf of the 
infant Wasdeo , and not until that failed, 
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any on behalf of himself, was a strong 
argument against him; and there being 
no proof of the document upon which ho 
now relied, their Lordships were of opi¬ 
nion that the appeal ought to bo dismiss¬ 
ed, but without costs. 


30th November , 1838 . 

ON APPEAL FROM THE SUDDER 
DEWANNY COURT OF MADRAS. 


Sooriah Row, Minor, Son 
of the late Rajah Row 
Vencata Niladry Row, 
Zemindar of Pettapoor 
(who was the original 
Defendant), by his guar¬ 
dian, Chalekany Durma 
Row, # 


Appellant, 


| Respondent. 


versus 

Rajaii Enoogunty Sooriah 

(the original Plaintiff,)... 

In a suit for mesne profits, the point at issue 
being the amount, the first Court was so dissatis¬ 
fied with the evidence on both sides, that it dis¬ 
missed the suit altogether, making the plaintiff pay 
the costs. In appeal the Sudder Court, although 
agreeing with the lower Court in its view of the 
evidence, passed a modified decree according to the 
sum at which the defendant had in a previous suit 
rated the produce of the lands in question. Held 
that the Sudder Court’s decision was correct; and 
also when it was obvious that the plaintiff was 
entitled to something, the first Court ought to have 
given nominal damages, and ought not to have made 
the plaintiff pay the cost. 

The Chief Judge of the Court of 
Bankruptcy : 

It is not necessary in this caso to en¬ 
ter into a consideration of thoso circum¬ 
stances which led to the present action, 
because the whole issue between the par¬ 
ties was by the conduct of the Court it¬ 
self, and by the assent of the parties, re¬ 
duced to this simple question, “The only 
point to bo proved in this case, is tho 
precise amount of the net profits of tho 
village of Gorasa in the years Swabahanoo 
and Tarana (1823 and 1824).” By this 
their Lordships understand the Court to 
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state that the only question for the par¬ 
ties to direct their proof to, was, what 
was the real value of the property during 
those two years, or iu other words, what 
was the amount which the Plaintiff had 
lost in consequence of his not being in 
possession of that property to which he 
was entitled. 

The Court before whom this plaint was 
first brought was so dissatisfied with the 
evidence on both sides, that they took 
the extraordinary course of dismissing 
the suit altogether, making the Plaintiff 
pay the costs. 

Now, it is obvious from the evidence 
before the Court, that the Plaintiff was 
entitled to something, and the Court 
ought to have ascertained, in the best 
manner it could, what that was; it ought 
to have given nominal damages, and 
ought not to have made the Plaintiff pay 
the costs when he was entitled to some¬ 
thing ; but upon the appeal, the Court 
of Sudder Adawlnt seems to have been 
dissatisfied with the great mass of evi¬ 
dence given on both sides, and they there¬ 
fore, agreeing with the Provincial Court, 
that the evidence was altogether unsatis¬ 
factory and not to be depended upon as 
to the actual produce, proceed to say,— 
“ What the value of those profits may be, 
the documents and witnesses in this case 
will not prove ; but it need only be ob¬ 
served, that the Defendant himself rated 
the produce of this very village in his 
suit, No. 2 of 1820, in the Provincial 
Court for the Northern Division, at Rs. 
8,132-2 for two years, and the Northern 
Provincial Court in their decree in that 
suit, awarded in his favour Rs. 4,111-11-2 
as the value of the profits of the year 
Pramadi, and according to the plaint, 
Rs. 8,342-13-7 had been paid to the Plain¬ 
tiff on account of the profits of the two 
years Vishoo 1821-2, and Chiddrcibhanoo 
1822-3, up to the date of the decree of 
the Sudder Adawlut in the appeal suit 
before alluded to ; it may therefore very 
fairly be inferred, that the sum claimed 
by the Appellant as the value of the 
mesne profits of one year, viz., Rs. 
4,121-6-9, is not considerably over-rated, 
if it be over-rated at all, — and then they 
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proceed to adjudge to the Plaintiff some¬ 
thing less than would be due upon that 
calculation, after deducting from that 
amount 1,000rupees received by the Plain¬ 
tiff himself. It is impossible for the 
Court to say, that the fact of the Defen¬ 
dant himself or of those under whom the 
present Appellant claims; that the De¬ 
fendant himself in that suit, having claim¬ 
ed the sum of Rs. 8,000 for two years 
before, and received half of it for oue 
year’s profit, and there having been 
double that sum paid into Court for two 
years’ profit,—that these facts did not 
amount to evidence to guide the Court, 
and to satisfy them that it was a fair 
average value, because those years, iu 
respect of which that account was taken, 
were the years immediately preceding 
1823 and 1824, the profits of which were 
under discussion; without saying what 
the value of the evidence would have 
been if there had been any contradictory 
evidence, or if there had been any cir¬ 
cumstances to show that the value of 
those years was less than that of the pre¬ 
ceding years or any other circumstances, 
still it is enough to say, it was evidence 
upon which the Court might, in the ab¬ 
sence of any other proof, found its judg¬ 
ment, and that it was a fair calculation 
of the profits of the years 1823 and 1824. 
The Court has discarded altogether the 
evidence of the Defendant, as well as the 
other evidence of the Plaintiff, and ff 
their Lordships, upon looking at the evi¬ 
dence for the Defendant, could see that 
it placed within reach any means of say¬ 
ing how much less than that sum, the 
produce of the years 1823 and 1824 was 
worth, they would have availed them¬ 
selves of the opportunity thus given of 
correcting any error into which the Court 
of Sudder Adawlut might have fallen in 
taking the amount of preceding years ; 
but when the evidence of the Defendant 
is looked at, it really seems to be perfect¬ 
ly valueless, because it depends upon the 
testimony of two witnesses, Volaty Ram- 
cur aj)a and Volaty llanoonranloo , who 
state, according to their judgment, what 
the assessment of those two years actual¬ 
ly was; but they are not the persons 
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making the assessment, they had no ac¬ 
counts to produce to corroborate it, and 
they are speaking at a distance of ten 
years. The first witness states that he 
is a Mirasadar or Citrnam ,* of Gorasa, 
from which it would seem he had been 
the person making out the account, but, 
upon an examination of the evidence, we 
find he was not the person making out 
the account, but his younger brother, and 
all the ground upon which he builds his 
testimony, that the assessment in 1823 
was Rs. 95 0, and in 1824, Rs. 860, seems 
to rest, upon what he states afterwards 
as a fact, that he used to see these ac¬ 
counts, when the parties had au opportu¬ 
nity of producing the accounts themselves, 
and the parties who made the account , 
the Court cannot receive that as evidence 
of the fact of the assessment having been 
to that amount—he did not make it—he 
borrowed his knowledge from seeing the 
accounts only, and it therefore is not re¬ 
ceivable as evidence of the actual amount 
of the assessment. The evidence of the 
next witness is more loose; though he 
states some knowledge corresponding with 
the other witness, he had no personal 
knowledge of it, and very slight means of 
knowledge $ indeed, he says, “ As myself 
and the Gorasa Gurnam , named Valati 
Came Raz, are cousins, and as I used to 
go to Gorasa occasionally, having a Ma¬ 
riam there, I understood the above cir¬ 
cumstances which, being translated, 
means he and I used to talk them over, 
and that was our understanding: but 
where is the cousin, why was not he call¬ 
ed —if it was to depend upon the evidence 
and the account of the Curnam , why was 
not he called, having made the assessment, 
to prove the value % The accounts were 
not to be the measure of the value, but 
the knowledge of the person making the 
assessment would be evidence, and it 
might be very strong evidence of what 
tho value was. 

Those being the only two witnesses 
who interfered with the conclusion drawn 
by tho Court, that as the value of the 
village was 4,000 and odd rupees in 1819, 


1820, 1821 and 1822, that, therefore, 
they might presume it was about the 
same in 1823 and 1824 : it seems to their 
Lordships that they cannot question the 
decision the Court has come to in ad¬ 
judging to the Respondent that amount, 
minus the sum he is proved or admitted 
to have received, Es. 1,000, and therefore 
that the judgment of the Court below 
must be affirmed, but without the costs 
of this appeal. 

3rd December , 1838. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Lord Denman, Tho Chief Jedge 
of the Court of Bankruptcy, and Sir Her¬ 
bert Jenner. 

On Appeal from the Rudder Dewanny Court 
of Madras. 

Stephen Lazar and his wife ) 4 77 , 

Thamar Lazar,* ... ) 
versus 

Colla Ragava Chitty, .. Respondent. 

S reserves a legacy of 12,000 pagodas for his 
great-grand-daughter out of his estate and directs 
it to be put in strict settlement in the event of her 
marriage. Tho executors of the will does it and 
subsequently secures it by a mortgage of S’s real 
estate to the trustee of the settlement. Held that, 
in the absence of evidence to prove payment off 
of the charge, the sale of any portion of S’s real 
property by the Sheriff in execution is invalid. 

Lord Denman ; 

Tiieir Lordships in this cise have had 
to consider the propriety of the judgment 
of the Rudder Dewanny Adawlut in setting 
up a bill of sale to the Respondent, exe¬ 
cuted by the Sheriff who had taken pos¬ 
session under certain writs of fieri facias. 
Two very important questions have arisen 
with regard to the jurisdiction both of 
the Sheriff and the Court ; there certainly 
is a great peculiarity in the language of 
the writ, which requires him to seize 
goods and chattels within the jurisdiction, 
but under which he has seized lands 
which are not primd facie within the ju¬ 
risdiction of the Supreme Court, and it 


* 2, Moore’s I. A., p. 83. 

81—83 


* Accountant or register of a village. 









is doubtful to their Lordships whether 
the Sheriff had any right to proceed 
against those lands which it seems are 
not within the jurisdiction limited to the 
Supreme Court by the Charter of the 
King, hut within the Jaghire of the Com¬ 
pany $ but their Lordships do not think 
it necessary to enter into the considera¬ 
tion of either of these questions, and the 
point not necessarily coming before them, 
they do not think they ought to volunteer 
an opinion upon questions of such mag¬ 
nitude. Upon the other part of the case, 
their Lordships are of opinion that the 
Appellants are entitled to their judgment. 

Without entering iuto the question of 
whether the mortgage transaction was 
fraudulent or not, or in what sense and 
to what extent it may have been fraudu¬ 
lent, the opinion of this Court proceeds 
upon its being generally admitted on all 
hands, that the Appellants had an inter¬ 
est in the property in question under the 
Will of Shamier Sultan , and possessing 
that interest, there is nothing like a suf¬ 
ficient proof, if proof could have been 
produced, that they were in any way di¬ 
vested of it : it does not appear indeed 
how they could be divested of it, for 
though the female Appellant Thamar 
Lazar might before marriage have releas¬ 
ed her right, yet her children had a vest¬ 
ed interest after her death, and after the 
settlement no payment could have been 
made which would have extinguished the 
interest of all the parties. 

It appears that the possession was 
changed in the year 1826, because that is 
the period to which the bill of sale re¬ 
lates. But that was only a transfer of 
the same estate from one trustee to an¬ 
other, and could in no degree alter or 
vary the rights of the Appellants. With 
respect to the charge of fraud, their Lord- 
ships do not feel it necessary to give any 
opinion, as they are not satisfied that the 
interest which was originally created by 
the Will of Shamier Sultan has been ex¬ 
tinguished by payment to the Appellants, 
and in that view of the case they are of 
opinion that the Appellants had an inter¬ 
est which the creditors of the Shamiers 
had no right to possess themselves of— 
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their Lordships feel bound to say that 
the seizure and the sale have for that 
reason been improper. 

We think^ therefore, that the judg¬ 
ment of the Court of Sudder Dewanny 
must be reversed, and the original judg¬ 
ment of the Provincial Court be revived ; 
aud we not only relieve the Appellants 
from paying costs, but give them their 
costs in the second instance, aud their 
costs of appeal here. 


17th December, 1838. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Baron Parke, Mr. Justice 
Bosanquet, the Chief Judge of the Court 
of Bankruptcy, and Sir Stephen Lushing- 
ton. 

Privy Councillors,— Assessors, Sir Edward 
Hyde East, Bart. Sir Alexander Johnston. 
Knt. 

On Appeal from the Sudder Dewanny 
Adawlut, Bombay. 

Eshwunt Row Tiiorat Din- ) A „ , 

kur Row,* ... | Appellant, 

versus 

Nilloba and Joteeba Tho- ) „ , , 

RAT > Respondents . 

Before Regulation XXIX. of 1827 and Regulation 
V. of 1828 (Bombay) were passed, the Sudder Adaw- 
lut had no power to entertain an appeal from tho 
decision of a Collector or Commissioner appointed 
to adjust the claims of Jaghiredars. 

The Judicial Committee, after hearing 
the Appellant’s counsel, dismissed the 
appeal, and affirmed the decree of the 
Sadder Adawlut with costs, observing 
that it was quite clear that the Sadder 
Adawlut had no power to entertain the 
appeal from the decision of Mr. Chaplin 
in 1826, which was final; and therefore 
that the provisions of Regulation XXIX. 
of a. d. 1827 could not apply. 
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DEWANNY ADAWLUT OF 
MADRAS. 


Sooriah Row,* ... Appellant , 

versus 

Cotaghery Boochiah, ... Respondent. 

N was in possession of a Mootah by purchase 
from S’s father. Two days before N’s death, it is 
alleged that N had executed a bill of sale in favour 
of S, who took possession under it. N’s widow 
brought a suit against S for recovering the Mootah , 
t ' with mesne profits, and in support of her title pro¬ 
duced a Will made by N just a day before the day 
of the alleged sale, whereby he bequeathed the 
whole of his estate, including the Mootah , to the 
plaintiff. Held that the sale to S being not proved, 
the plaintiff is under the circumstances entitled to 
a decree. 

Senible .—With respect to the damages, although 
a greater amount than was claimed in the plaint 
was proved, the courts were restrained from giving 
more than the amount claimed. 

Lord Brougham :— 

It appears to their Lordships that there 
is no sufficient ground for setting aside 
the judgment appealed against; we con¬ 
cur in the opinions expressed both by the 
s Provincial and Sudder Court, respecting 
the fraudulent character of the Bill of 
sale set up by the Appellant, as well as 
the absence of all satisfactory proof of 
the heirship of Srinavasa Row and with¬ 
out on the other hand inquiring into the 
validity of the Will of the late Cotagliery 
Niladry Roiv, their Lordships are suffi¬ 
ciently satisfied from both decrees betow, 
that the Respondent must be considered 
by the laws and customs of the country 
the legal heiress to the Rajah , her hus- 
^ band. The principal and indeed only 
question their Lordships have had to con¬ 
sider is, respecting the amount awarded 
for the mesne profits during the years the 
Appellant retained possession of the Moo¬ 
tah. On that point it was for the Ap¬ 
pellant to satisfy us that injustice has 
been done him by the decree of the Court, 
and though it has been correctly observ¬ 
ed, that the case of the Plaintiff was 
scanty in point of evidence ; a sufficient 
answer has been made by the learned 
> Serjeant and Mr. Moore , that from the 
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situation of the Plaintiff, she being out 
of possession, the evidence of that which 
was in contest between the parties, name¬ 
ly, the amount of mesne profits, was not 
so fully within her reach as it was within 
the reach of the Appellant, but that 
there was on her part evidence enough 
primd facie , as we should say here, to go 
to a jury. It was for the Appellant to 
consider how he should meet that evi¬ 
dence. He might have rested upon the 
defect of the Plaintiffs evidence, but it 
being incumbent upon him here to show 
the judgment of the Court below to be 
wrong, we must see what was the nature 
of the evidence before that Court. The 
Defendant who now appeals, might have 
left the Plaintiff to prevail by the force 
of his own case, contending that he was 
not called upon to answer it unless it 
was such as if unanswered disposed of 
the case : but, instead of relying upon 
the weakness of the Plaintiffs case, he 
met it and undertook to rebut it by coun¬ 
ter-evidence ; we must look then to the 
sort of evidence produced, and certainly 
that is not such as might have been ex¬ 
pected. In the first place, it cannot es¬ 
cape observation, that on the part of the 
Appellant, the Collector, who from his 
situation must have been well acquainted 
with the whole subject-matter, better ac¬ 
quainted than any other witness, and 
with the means of information within his 
reach, is not called. Then with respect 
to the books, from which alone the true 
amount of the mesne profits could be as¬ 
certained, whatever we may say as to the 
change of possession of these books in 
the subsequent stage of the cause, at-that 
period when proof as to their amount was 
adduced on the other side, these books 
were within reach, in the actual posses¬ 
sion of the Appellant: and the Court be¬ 
low, we have no doubt, proceeded upon 
this principle, that every thing js to be 
presumed against a party keeping his ad¬ 
versary out of possession of the property, 
and out of possession of the evidence, 
and taking means to retain that evidence 
in his own custody : and that the proof 
on the part of the Plaintiff was to be 
' pressed most strongly against the Defeu- 
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<Iant, where by virtue of such possession 
ho received the rents and profits of the 
estate, and kept the books in which the 
accounts were recorded: and this not¬ 
withstanding the Plaintiff gave the most 
scanty proof of the rents and profits ; a 
position which we do not quite accede, 
though we agree in the main decision of 
that Court. There is another point to 
which the Court below must have attend¬ 
ed ; namely, that the credibility of the 
witness is shaken by the gross discrepan¬ 
cy between the two accounts, between 
Rs. 400 on the one side, and upwards of 
Rs. 12,000 on the other. The observa¬ 
tion one cannot help making upon this 
part of the evidence is, that it proves too 
much on behalf of the Defendant, who 
gives such suspicious evidence ; in answer 
to which, it was ingeniously suggested at 
the bar, that it cannot be supposed that 
the witness was suborned, for that if he 
was possessed of common shrewdness he 
would not have overdone the thing, and 
thus have given rise to such an objection. 
That is a very tender argument before a 
Court, and too doubtful to justify this 
Court in placing any considerable reliance 
upon it ; for we do find, happily for the 
ends of justice, that men fall into these 
inconsistencies, and by means thereof the 
fraudulent character of the evidence be¬ 
comes apparent. 

On the other point, viz. the title of 
Srinavasa Row as the unseparated father 
of Cotaghery Niladry Row , it is necessary 
to say only one word. The property in 
question was treated as separate property 
by the very act on the part of the Appel¬ 
lant, on which he most relies, the origin¬ 
al sale to Cotaghery . Upon the whole of 
this case therefore, we are of opinion that 
there is no ground to alter the decree 
appealed from. With respect to the da¬ 
mages, the Court have given the amount 
laid in the original plaint, but it appears 
that adding the iuterest a greater amount 
was proved, and the Court was restrained 
from giving that greater amount, only 
because' they could not give more than 
the amount claimed. Considering the 
circumstances of this case, we cannot 
avoid giving the Respondent costs, 
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12th February , 1839. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Baron Parke, Mr. Justice 
Bosanquet, Mr. Justice Erskine, and Sir 
Stephen Lushington. 

Privy Councillor,— Assessor, Sir Edward 
Hyde East. 

On Appeal from the Supreme Court of 
Bengal. 

Sree Mutty Bissnosoon- 
dery Dabee, and an 
other,* 

versus 

Rajah Burrodacaunt Roy, Respondent . 

When the laches of the appellants were not such 
as would justify the Court shutting them out from 
their appeal, the discretionary power of the Court 
was rightly exercised in letting in the appeal at 
any time, notwithstanding the period usually limit¬ 
ed had elapsed. 

Lord Brougham : 

We are all of opinion that under the 
circumstances of the case the laches of 
the Appellants cannot justify our shut¬ 
ting them out from their appeal, and that 
the order therefore of the 16th of May 
1837 must be rescinded $ but upon the 
terms of their paying the costs incurred 
by the Respondents in India as well as 
here, consequent on the order of dismissal, 
which are not costs in the cause, and 
giving security to the amount of £500 
for the contingent costs here, such secu¬ 
rity to be perfected within two months. 
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12th Februaryy 1889 . 

ON APPEAL FROM THE SUDDER 
DEWANNY COURT OF BENGAL. 

Rutcheputty Dutt Iha, ' 

Bholaunath Iha, and 
others, (sous, heirs and 
legal representatives of 
Gunga Dutt Iha de- | 
ceased,)* ... ... J 

versus 

Rajunder Narain Rae and ) 

Coowe a Mohainder Na- / 
rain Rae (sons and re- > Respondents . 
presentatives of Sree Na- ( 
rain Rae deceased), ... J 

Amongst the Hindus, where a family migrates 
from one territory to another, if they preserve their 
ancient religious ceremonies, they also preserve the 
law of succession. Accordingly, if a family remov¬ 
ed itself from Tirhoot, where the Mithila law is 
the governing law, to Bengal, and there it governs 
itself according to the Mithila law, the rule of suc¬ 
cession in that family should be that law and not 
the Bengal school. 

According to the Mithila school, the claim of 
any relation on the mother’s side does not prevail 
till those on the father’s side to the seventh degree 
have been exhausted. Accordingly the claims of 
one as the cousin of the deceased on the mother’s 
side were disallowed as against those of another 
who was related to the deceased in the sixth degree 
on the father’s side. 

This was an appeal from a decisionf 
on a question of Hindu law and usage : 
the point at issue being, whether the laws 
according to the Shasters or books of au¬ 
thority current in the district of Mitkeela 
in the country of Tirhoot , (from whence 
the ancestors of the Respondents had ori¬ 
ginally emigrated, aud the religion of 
which had been uniformly observed by 
his descendants,) were to govern the right 
of succession to property from such an¬ 
cestors, or the Shasters in use in Gour 
Des or Bengal, where part of the pro¬ 
perty was situate, and in which district 
the party last in possession was domiciled. 

Rajah Iudur Narain Rai, the last male 
proprietor of the Zemindary of Havila 
Puruea, (the property in question,) was 
descended in a direct line, and related in 
the sixth degree to Bigge Poomph Sumroo 


# 2, Moore’s I. A., p. 132. 
t Reported 2, Mac. Sud. Rep., p. 11, new ed. 13. 


Appellants , 


Ohowdry, who originally emigrated from 
Purnea, the adjacent district of Mitheela 
or Tirhoot, to Bengal. 

The Rajah having no children, the 
Zemindary descended on his death to his 
widow Ranee Indrawuttee who continued 
in possession during her life, and died in 
1803. 

Immediately on her decease Sree Na¬ 
rain the father of the Respondents, and 
Lullit Narain, who were also descended 
in the sixth degree from Sumroo Chowdry, 
claimed to be the heirs of the late Rnjah, 
and took possession of the Zemindary; 
but Gunga Dutt (the father of the Appel¬ 
lants) who was the nephew of the late 
Rajah by marriage, beiug the son of his 
wife’s only sister, and as such the mater¬ 
nal first cousin of the late Rajah, claimed 
to be entitled according to the Shasters 
of Bengal. 

Iu consequence of these adverse claims, 
Gunga Dutt Iha in the month of Jauuary 
1805, commenced a suit in the Zillah 
Court of Purnea for the recovery of the 
Zemindary, claiming, as the kkalotee bro¬ 
ther or first cousin of the late Rajah, to 
be his heir-at-law and personal representa¬ 
tive and as such entitled to his estates. 
He set up a claim also, which was after¬ 
wards abandoned, of having been adopted 
by the Rajah. 

Sree Narain Rae and Lullit Narain 
Rae by their answer denied the title of 
Gunga Dutt Iha as khalatee brother of the 
Rajah, and insisted that the Shasters de¬ 
cided the inheritance to belong to them, 
as descended from a common ancestor 
with the Rajah ; and they requested that 
the case might be decided according to 
the Shasters of Tirhoot, which were in 
usage iu the country, and particularly 
amongst the Brahmins of Mitheel, who 
were entirely ruled by them. 

To this Gunga Dutt replied, that on the 
authority of the Rutnakur , the most ex¬ 
cellent of the pothees (or treatises) in us¬ 
age iu Tirhoot, and the Bebad Chunder, 
the rules of which are in usage in Bengal, 
his right was incontrovertible ; he cited 
also various other authorities ; and in 
order to show that the Defendants could 
have no right to the succession, as rela- 
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tions within the seventh degree to the 
Rajah, he alleged, that relations descend¬ 
ed from a common grandfather, or to four 
descents, give the pind (or funeral cake; 
to the manes of their ancestors, which 
stops in the fifth : so that, the near rela¬ 
tionship then ceases also. 

The Defendants filed their rejoinder to 
this reply, citing various Buchuns t " or 
texts of law-givers, in support of their 
title ; they disclaimed the usages of Ben¬ 
gal and of the Deccan, and relied princi¬ 
pally upon the authority of Mahi Maha 
Opediak Bacheespitt Misser of Mitheela^ 
the compiler of the Bibad Chintamonei, 
whom they represented as the most cele¬ 
brated of the pundits of Tirhoot, and whose 
laws they stated, “ are to this day vene¬ 
rated above all others by the Mitheelas.” 

Both parties exhibited and filed genea¬ 
logical tables of their respective families, 
Sree Narain and Lullit Narain being li¬ 
neally descended from Sumroo Chowdry, 
the paternal great-graudfather of the great¬ 
grandfather of Rajah Inder Narain. 

It appeared that all religious ceremo¬ 
nies, as well as those of a civil nature, 
including marriage, were performed in 
the families both of the Plaintiffs and De¬ 
fendants, as well as in the family of the 
late Rajah Inder Narain by a Mitheela 
purohit* * * § according to the Shasters cur¬ 
rent in that district; and that the Brah¬ 
mins of Mitheela, ns stated by Sree Narain 
and Lullit Narain in their answer, were 
regulated in all things by the Tirhoot 
Shasters. 

Previous to pronouncing a decision, the 
Zillah Judge, in order to ascertain the 
Hindu law of the case, referred the papers 
in the cause for the opinion of the Pundit 
attached to his Court, who returned the 
following bewusta or opinion. 

“After an attentive consideration of 
the claim of Gunga Dutt Iha, as khalatee 
brother to the late possessor, and of that 
of Sree Narain Rae and Lullit Narain 
Rae, as being descendants in the seventh 
generation from a common ancestor with 
the deceased, I declare this bewusta ac¬ 
cording to the Shasters. Inder Narain 


* Family Priest. 
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Rae died, leaving neither son, grandson, 
or great-grandson, and all his property 
came to his wife ; and in the case of her 
having no relation within the affinity of 
her husband’s brother’s son (inclusive), 
Sree Narain Rae and Lullit Narain, who 
are Sapindas * and heirs to her husband, 
succeed to the property, and these two 
persons being in existence, it cannot go 
to Gunga Dutt Iha, the khalatee (relation) 
brother of her husband, who is a Bun - 
dhoo. t 

“ The arguments in proof of this are 
these.—The buchun (text) of Juy Bulub 
Moonee\ ‘If a person dies childless, first 
his property goes to his wife, then to 
his daughter, then the father and mo¬ 
ther, then the brother, then the bro¬ 
ther’s son, then the Gouteruj% then the 
Bundhoo , then the disciple, then the fel¬ 
low student.’ 

“ The buchun of Bishun Moonee : ‘ After 
his death it goes to the Bundhoo, after 
his death to the Soolcool’ 1| 

“ In these two buchuns there are con¬ 
tradictions, and to reconcile these, Ba- 
chisput Misser has called the Bundhoo, 
Sapindas , and the Sookools he has called 
Sugotur. 

“ Bodhaien Moonee, after what he says 
respecting Sookools , adds : ‘ In case there 
is no Sugotur Bundhoo , the Sookool suc¬ 
ceeds.’ 

11 According to the buchun of Juy Bulub 
Moonee, first, own Bundhoo , then father’s 
Bundhoo, then mother’s Bundhoo , accord¬ 
ing to this series, inherit in th e pothee^l 
Bibad Chintamonei. 

“ Bachisput Misser has this commen¬ 
tary : ‘ In case if he not existing, the bro¬ 
ther, and the brother’s son, and the Soo¬ 
kools, and Sapindas , and Bundhoo, and the 
disciple, and the Veda-reading Brahmins , 
are heirs in succession. if there are 
many Geants,§ and Sookools, and Bundhoos , 
and if there is no daughter, the Sookools 
and Bundhoos succeed.’ 


* Kindred connected by the funeral oblation, 

t Cognate kinsman. 

i Kindred of the same family opposed to Bundhoo • 
|| Distant kinsman, 
f Law Treatise. 

§ Or kranuts, kinsmen generally. 
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“ Many Moonees* have placed the S't- 
pindas aud Sookools before the Bundhoos 
as heir. 

“ Buchun of Brishput Moonee : ‘If a 
person dies childless, and leaves no wife, 
no brother, nor father, nor mother, all the 
Sapindas shall divide the property, and 
take according to their shares.’ 

“ Kataien Moonee says: ‘ After his death, 
all the heirs shall succeed.’—‘ In case 
there is no giver of pind to the possessor 
of property, the property goes to any per¬ 
son who gives the pind, and from him to 
the person who performs the same office 
for him. If they do not exist, or any 
one concerned in the pind, he will suc¬ 
ceed are explanations which I have 
never seen in any pothee in usage in Tir- 
hoot. 

“ On examining the potliee Bibad Cliin- 
tamonei , and Bibad Ghandur, and others, 
it appears clear that the Sapindas are to 
the seventh generation (of seven descents), 
for Bunhud (Vrihud) Moonee has written, 
the Sapindas are extinct in the seventh 
descent (inclusive of course.)” Against 
this opinion Gunga Dutt produced three 
bewustas or law opinions signed by a num¬ 
ber of Pundits of Tirhoot, Benares and 
Nuddea, whereupon the Zillah Judge 
ordered the documents filed on either 
side to be forwarded to the Provincial 
Court at Moorshedabad for the opinion 
of the Pundits of that Court. The Pun¬ 
dits of the Court at Moorshedabad differ¬ 
ed in opinion with those of the Zillah 
Court, and made the following report:— 

“ The widow of Inder Narain Rae, de¬ 
ceased, named Ranee lndrawuttee, came 
into possession of the property left by her 
late husband at his death. The puttas 
which decide the succession in favour of 
the khalatee relation of her late husband, 
in preference to the relations of the se¬ 
venth descent from a common ancestor, 
are just, and according to the Shusters. 

“ Proof.—The father, grandfather, and 
great-grandfather, and in like manner 
maternal grandfather, great-grandfather, 
and his father, have pind and Julf offered 


• Sages. 

t Funeral oblation, and water libation. 


[ to them ; the fourth is the giver, and tho 
fifth has no concern in the giving or re¬ 
ceiving pind. Of these, he who is nearest 
Sfipinda, will be heir to the property ; after 
him, the Sookools , the Acharuj , and the 
Shish ;* where there are many Grants , and 
Sookools , and Bundhoos, he who is nearest 
will succeed to the property of a childless 
person ; and in the case of there being no 
nearer protreety , the heritage comes to the 
nearest Sapinda ; the great-grandfather, 
grandfather, father, self, with own bro¬ 
ther’s son of a wife of same tribe, grand¬ 
son, and his son, are joint Sapindas , in an 
undivided property ; but if it is divided, 
are Sookools : if there are no offspring, the 
Sapindas succeed; if there are no Sapindas, 
the Sookools. As far as the connexion of 
pind extends to a common ancestor, so 
far do the Sapindas go; and when they are 
remote from pind, they are remote also 
from sapindee: in case of a division of the 
property, the leepf tasters are Sookools. 

*• The texts of all these buchuns are in¬ 
serted in the pothees Butnakur , aud others 
of Mitheela , composed by Menu and Brish¬ 
put Oupust, Bohaien Debul, the Brinch 
Po ran therefore the khalatee relation 
is the giver of the pind. 

The bewusia which have decided in 
favour of the Sookools, or descendants of 
the seventh generation from a common 
ancestor, in preference to the khalatee re¬ 
lation, are improper, and contrary to the 
text of MeniL, and all texts and Shasters 
contrary thereto are of no authority, for 
he wrote according to the Vedas ;|| he is, 
therefore, above all. Thus, according to 
the Shasters , Guuga Dutt Iha, the Plain¬ 
tiff, is rightful heir.” 

Against this last opinion it was alleged 
by Sree Narain and Luilit Narain, that 
the Putidits of the Provincial Court had 
only consulted the Shasters in usage in 
Bengal, which did not regulate the suc¬ 
cession and inheritance of families in Tir¬ 
hoot. Under these circumstances the Zil¬ 
lah Court deemed it necessary to resort 


* A spiritual guide or teacher, 
f Remnant of oblation. 

% jPooranas or sacred books. 

|| The Vedas or Holy Scriptures. 
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to further authority, and ordered the 
proceedings to be transmitted to the Sud- 
der Dewanny Adawlut of Bengal, with a 
request that the Pundits of that Court 
might be directed to examine the various 
bewustas > and decide which was just and 
right according to the Shasters. 

The Sudder Adawlut accordingly re¬ 
ferred the question and the bewustas to 
their law-officers, who delivered the fol¬ 
lowing opinion 

“ Itanee Indrawuttee, widow of Indur 
Narain ftae, having deceased, leaving no 
brother of the Bnjah, or son of the said 
brother alive, we conceive the property 
of which she died possessed, in right of 
the Kajah, to be the right of Sree Naraiu 
Bae and Lullit Naraiu Bae, the Defen¬ 
dants, as Sapinda and heirs to her said 
husband. The bewusta to this effect, 
passed on the authority of the Bibud 
Chintamonei and other books, and the uses 
of Mitheela is correct; and that which 
asserts the right to come to Guuga Dutt 
Iha, the khalatee brother or Bundhoo, is 
not allowable by the Shatters of Mitheela , 
but is so according to the Baya Bhaga and 
Bay a Tuth, the poothees in usage in Gour 
Bes or Bengal. In proof of this, Bishun 
Moonee writes: Of a person who dies 
childless, the succession of his property 
devolves first to his wife, then to his 
daughter, then his mother, then the father, 
then his brother, then brother’s son, then 
the Bundhoo , then the Sookool, then the 
fellow-student, then (exclusive of the 
property set apart for pious purposes) the 
state. 

“ According to the Bib.id Chintamonei , 
the Bnndhoos are Sapindas ; Sookools 
means Humgotur , or descended from a 
common ancestor. 

“Again, Brishput Moonee f-ays, from 
self to seven generations are Sapindas , be¬ 
yond Sapindas are burred. From self up¬ 
wards to fourteen pooshts are called Su - 
manoduka, who are of the same seed, next 
to them come the Sugotar. 

“ The abstract of this from the Bibad 
Chintamonei is this: First the son, then 
the grandson, then his son, then the wife, 
the daughter, then the mother, then the 
father, theu the brother, then brother’s 
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sou, then the near Sapinda , then the re¬ 
mote, then the near Sookools , then the 
remote : there is default of all these, and 
exclusive of the portion for pious purposes, 
the persons of the mother’s family have 
right of succession. 

“ Again, according to Sree Kur Misser t 
if a person dies childless, his property be¬ 
comes the right of the descendants of his 
father; if they exist not, grandfather’s 
offspring, then the offspring of the great¬ 
grandfather. This is thus proved : three 
generations give pind and jul —that is, 
three generations from self; the fourth 
is the giver, and the fifth has no concern 
therewith. After these, he who is near¬ 
est heir must succeed. The proof of this 
is, in case there are no Sapindas , the Soo¬ 
kools succeed ; after them, the nearest re¬ 
lations, according to their sinees ; as upon 
the authority of all these texts above 
quoted it is proved. The relative situa¬ 
tions of the Sapinda, Sumanoduka , Gouterj, 
or descendants from the same stock, is 
stated above. 

“ Ball Roop writes :—* If there is no re¬ 
lation within the brother’s son inclusive, 
the Grants of the same common ancestor 
will inherit; in proof of which is this. 
First the heirs, as far as the brother’s 
son ; then the Goturuj heirs, i. e ., of one 
stock ; then the Bundhoo : the meaning of 
Goturuj is he who is a Sapinda 

“ The text of Menu is thus :—‘ Goturs 
reach to six generations, Sapindas to 
seven, which is thus explained : That 
six generations and their offspring are 
Goturuj and Sapindas; and that from 
the deceased father, including his grand¬ 
father and great-grandfather, and in as¬ 
cent up to the seventh generation, are Sa¬ 
pindas and Goturuj ; and in like manner 
seven generations in descent are Sapindas 
and Goturuj. In support of this it is 
said, pind may be given, from self up 
to great-grandfather, and three genera¬ 
tions above that are eaters of th epind leep, 
and from the giver for seven generations 
are they named Sapindas in these genera¬ 
tions. This is the relationship and con¬ 
nexion : If there are no Sapindas, the 
Sumanoduleas succeed to the inheritance, 
which word means all the generations 
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above the Sapinda i, of which the memory 
remains.* 

“ This is supported by the text of 
JBuchun Moonee , who says that the Suma - 
nodukas are Humgoturs , and if there are 
no Goturs , the Bundhoos inherit; that the 
Bundhoos are of three kinds—first, own 
Bundhoos; second, father’s Bundhoos; 
third, mother’s Bundhoos. 

“ In the Seetee Sur Gurint t according to 
the text of Oupent Moonee , we found these 
words : ‘ In the eveut of there being no 
K sou, the Sapindas are heirs,’ and the inter¬ 
pretation of near Sapinda is thus given : 
‘Great-grandfather, grandfather, and 
father, self, own brother, son by a wife of 
the same tribe, grandson, his son, are, in 
an undivided inheritance Sapindas ; but if 
said inheritance be divided amongst the 
heirs, they are Sookools . If a person has 
no offspring, the heritage goes to the St 7- 
pindas } and if there are no Sapindas, to the 
Sookools ; if they are not, it goes to the 
Acharuj ; if he is not, to the disciple ; if 
he is not, to the purohit ; if there is none, 
the whole (exclusive of Brahminical pro- 
*• perty) to the state.’ 

“The Tan Ooktan , or those whose 
name have been mentioned above, res¬ 
pecting whom has been explained the 
rights of Sapinda and Sookool; said expla¬ 
nation is in cases of the division of in¬ 
heritance, and bears no reference to 
asoch ,* in which all who are of one blood 
are Sapindas , as well as those merely con¬ 
nected. Abstract of the text :—‘ A per¬ 
son dying childless, his wealth goes to 
his father and his descendants as far as 
the grandson ; if none exist, it goes to his 
grandfather and his descendants; if none 
exist, to the great-grandson and his des¬ 
cendants ; and so on to the seventh in 
ascent, after which right of inheritance 
ceases.’ 

“ According to the Brinch Poor an Shas- 
ter, in the whole Hindu race, Sapindas are 
to the seventh generation ; after which 
they are Sumanoduk-is , who go up as far 
as the memory of the family exists. If 
self, father, grandfather, and great-grand- 


* Impurity attaching on the birth or death of a 
relation. 


father, with seven generations in ascent 
from him, and from him also, down to 
the great-grandson, seven generations in 
descent (the seventh of whom is said 
great-grandson), are dead, except said 
great-grandson, aud the property has not 
been divided, said great-grandson is £a- 
pinda ; and if the property shall have been 
divided, is Sumanodukn , but all who eat 
of the pind leep are Sumanodukns, and 
those who eat the pind are Sapindas. 

“ Bodhaien Moonee says ‘ He is a 
Sapinda .in cases where the property has 
not been divided, and Sookool where it 
has.’ His explanation refers to the rights 
of Sapindas and Sookools , in a case of in¬ 
heritance to the property of a childless 
person. 

“ In the RutnnJcar text of Menu is 
found:—‘The act of Sapindee ceases at 
the seventh generation, aud the Sumano - 
duka exteuds therefrom to the further 
annals of the family.’ Thus explained, 
seven generations above the person living, 
aud all their offspring, are Sapindas; and 
in the pothees Parajut , also, it is written, 
that the word seventh bears reference to 
the founders of the seven generations 
above, and all their descendants who are 
mutually Sapindas. 

“ In the Much Poor an :—‘ From the 
fourth generation (in ascent) they are 
leep partakers, and from the father to 
three generations partakers of pind ; the 
giver of which pind is the seventh.’ 

“ Text of Sumunt Monee : — ‘ Brahmins 
who are of one pind suffer asoch for ten ge¬ 
nerations. After three generations pind 
ceases, and after, or in the seventh ge¬ 
neration, right of heritage ceases ; that is, 
after seven the property left is not divided. 
If this asoch # &c., is not performed, the 
punishment is equal to the slayer of a 
Brahmin ; or he who has relation of pind , 
his asoch ceases at the tenth generation. 
He whose father, grandfather, and great¬ 
grandfather are living, great-grandfather’s 
father, and two ascents more, are par¬ 
takers of the leep. All this refers to asoch.’ 

“ In the Brinch Pooran it is thus 
written, and in the translation thereof in 
the Seetee Sar ; but this is the explanation 
given thereof in the Rutnakara :—* In all 
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tribes of Hindu, from self upwards to the 
seventh ascent, and from the great-grand¬ 
father to great-graudson, seveu descents, 
both in ascent and descent, seven genera¬ 
tions are Sapindas; after whom are the 
Sumanodakas. This enumeration is repeat¬ 
edly written, and according thereto, the 
Sctpindas extending upwards seven genera¬ 
tions are heirs to an undivided property ; 
whilst those who have right to a divided 
one are Sookools and Sumanodakas. This 
is not the case in all places * but in some, 
he who partakes of the leep comes into 
the property, who, in case of a division, 
are Sookools and Sumanodakas , whilst 
those who partake of pind are, even in 
case of a division, Sapindas • and Sapindas t 
as above enumerated, succeed to proper¬ 
ty’ 

“ Bodhaien Moonee says, ‘ Great-grand¬ 
father, grandfather, father, self, own bro¬ 
ther, son of a wife of same tribe, grandson, 
and his son, all, if the property is un¬ 
divided, are Sapindas ; and if divided, Soo¬ 
kools. In order to ascertain the right of 
inheritance to the property of a childless 
person, deceased, this is the explanation of 
Sapindas and Sookools ; for in the matter 
of division of property left it is written 
thus.’ 

“ The explanation of the Bibad Chander 
is thus:—‘The property of a childless 
person goes to his wife ; if he leaves none, 
to his daughter ; if he has none, to his 
father* then to the mother,then to the bro¬ 
ther, then the Sugotur , then the Bundhoo , 
then the disciple, then (exclusive of Bra - 
?ninical property) to the state, who will 
give such Braminicul property to the 
Veda-reading Brahmins ; and amongst the 
Sugoturs the nearest will succeed ; because 
where there are many Geants , and Sookools , 
and Bundhoos, the nearest will inherit the 
property of a childless person.' ” 

The Zillah Court having received the 
above bewusta, confirmatory of that deliver¬ 
ed by the Pundit of their own Court, on 
the 16th of September 1808, after reca¬ 
pitulating the circumstances of the case, 
pronounced their decree, and ordered 4 ' that 
the plaint should be dismissed, and that 
the Plaintiff pay the costs of suit.” 

On the 1st of February 1809, the Plain- / 
143—46 


tiff Gunga Dutt appealed from this decree 
to the Provincial Court of Appeal for the 
division of Moorshedabad. In his peti¬ 
tion to that Court, he represented that the 
Pundits of the Provincial Court at Moor¬ 
shedabad, as well as the Pundits of the 
Sudder Dewanny Adawlut, upon the re¬ 
ference to them, had severally decided 
that the usages of Gour or Bengal were in 
favour of the Plaintiff; that the Zemin- 
dary in dispute was in Gour ; aud that the 
deceased Rajah for ten generations had 
been settled in Gour; he submitted that 
in all affairs the Shasters of Gour must 
govern the customs of Gour, aud insisted 
that his right was clear, not only accord¬ 
ing to all those Shasters, but also accord¬ 
ing to the authorities of the Rutnakur and 
Sumrit Sur in usage in Tirhoot. 

Sree Narain Rae and Lullit Narain Rae 
put in their answers to this Appeal, alleg¬ 
ing that the Pergunnah of Havelee Pur- 
ueah was in fact in Tirhoot, aud that, ac¬ 
cording to all Potliees prevalent in Tirhoot, 
the right to the inheritance had devolved 
upon them. 

On the 4th of September 1809, the 
Provincial Court entertaining some doubts 
on the law, ordered that copies of the pro¬ 
ceeding, together with the origiual be- 
wustas of the Pztndits of the Sudder De¬ 
wanny Adawlut/ be again sent to that 
Court for their further opinion. 

The Pundits accordingly reviewed the 
proceedings, and the bewustas delivered in 
this cause, and gave the following opi¬ 
nion : — 

“Upon an examination of the various 
beivustas , it appears to us that, according 
to the Shasters of usage in the country of 
Mitheel, whenever inhabitants of that 
country, who carry on their affairs ac¬ 
cording to the usages of the said country, 
happen to have a dispute, it is proper 
that the Judge do decide in the dispute 
agreeably with the institutes of the Shas - 
iers of that country * aud that when dis¬ 
putes arise between inhabitants of Gour, 
or those who carry on their affairs accord¬ 
ing to the Shasters of that country, or 
Malda, Taj poor, &c., he shall decide ac¬ 
cording to the Shasters of Gour. Upon 
this principle, in the dispute between 








Gunga Dutt Iha, v. Sree Narain Rae and 
Lullit Narain Rae, Mitheelees* the po- 
thees in usage in Purneah. bear strongly, 
viz. the Bibad Chintamonei, the Bibud 
Chundur , the Rutnakur , the Sumrit Bur, 
compiled by Bal Roop and Three Krepae, 
and according to the bewu-stas of the 
Shusters, the inheritance of Rajah Inder 
Narain Rae should rest in Sree Narain 
Rae and Lullit Narain Rae. 

“ 2nd. Answer of Soolpanee, the Pun¬ 
dit of the Zillah Court, is according to 
i>. the Shaster of Gour Des, and not according 
to those of Mitheel. 

“ 3rd. In answer to the beivustas of 
Suboor Tewarree and Gunsam, Pundits 
of the Sudder, it is written, that they 
have passed their beivusta according to 
the Bibad Chintamonei , the Shaster in use 
in Purneah; for they have merely written, 
that according to the Shysters, &c., and 
have not written according to the Shusters 
in usage in Gour I)es; but, moreover, 
they have written, that Sree Narain and 
Lullit Narain, the relations of the seventh 
descent, are rightful heirs to the property 
of the deceased Rajah ; and according to 
the Daya Bhaga , the relations of the 
seventh descent, who are Gotur Chow,-\ 
are heirs, they have not then written. 

“ 4th. They have not written after 
whom, who is to inherit. 

“5th. The Bejye neither, and other 
Girunts, are in usage in Ben wus (Benares,) 
and the Day a Bhiga in Gour Des.” 

On the 9th of December 1809, the be - 
v)usta of the Pundits of the Sudder De- 
wauny Adawlut, with the various bewustas , 
having been received, the Provincial 
Court declared, “ that upon an examina¬ 
tion of the same it appeared that the 
Pundits had decided that, according to 
the Shasters in usage in Purneah, the 
Bibad Chintamonei } Bibad Chundur , and 
Rutnakur,Sumrit Sur , in usage in Mitheel, 
and various other Shasters, the claim of 
Sree Narain and Lullit Narain was pre- 
feiable. And the Court accordingly de¬ 
creed against the Plaintiff’s claim, and 
affirmed the decree of the Zillah Court 
with costs. 

* Inhabitants of Mitheela. 
t Family, Ac. 


Soon after the date of this decree, Lullit 
Narain Rae died, without leaving any 
children, but leaving his widow, Mtissu- 
mut Leelawuttee, who was admitted as 
his representative in the further proceed¬ 
ings in the cause. 

On the 20th April 1810, Gunga Dutt 
Iha appealed from the above decisions of 
the Zillah and Provincial Courts to the 
Sudder Dewauny Adawlut at Bengal, and 
Sree Narain Rae and Mussumut Leela¬ 
wuttee respectively put in their answers 
to the petition of appeal. 

At the hearing of the appeal, it appear¬ 
ed that a decree of the Sudder Dewauny 
Adawlut, dated the 22nd June, 1801, had 
been made in a cause of Rajuuder Narain 
Chowdree v. Goculchund Goh,* in which 
it was determined that if a person of a 
Mitheela family living in Bengal continue 
the observance of the Mitheel Shatter on 
occasion of marriages and mournings in 
his family, and have a Mitheela Purohit , 
or priest, to perform the ceremonies, his 
right to inheritance and other claims were 
to be determined according to the Mi¬ 
theela Shasters; but that if these cere¬ 
monies were performed by him according 
to the Bengal Shasters, his right of in¬ 
heritance should be determined by the 
Bengal Shasters. 

In conformity with this decree, and with 
the opinion of the Hindu law officers, and 
finding that it was admitted on the part 
of the Appellant Gunga Dutt Iha, upon 
the question being put by the Court, that 
the PuroKits or priests of all parties in the 
present case, were Mitheela men, and that 
the marriage and mourning ceremonies 
were observed by them according to the 
Mitheela Shasters, the Judges of the 
Sudder Dewanny Adawlut were of opinion' 
that the case was to be decided by the 
Mitheela Shasters, and in order more clear¬ 
ly and fiually to ascertain the rights of 
the parties according to those Shasters, 
the Court, on the 16th of February 1812, 
directed a reference to the Pundits of the 
Zillah Court of Tirhoot, which was in the 
district of Mitheel proper, and to the Pro¬ 
vincial Court of Patna, in order to obtain 


* Reported 1, Mac. Sud. D. Rep., 43. 
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the opinion of the Pundits of those Courts, 
they being the persons most versed in the 
Shatters current in the Mitheela tribe aud 
district, upon the following question : 
“In the case of a person of the Mitheel 
tribe dwelling in Bengal (in whose family, 
through Purohits of the Mitheel tribe, the 
observances of joy and of grief have been 
in usage according to the Mitheel Shusters) 
dying and leaving persons related to him 
iu the sixth descent his Humgoters —that 
is, the descendants children of his great¬ 
grandfather’s great-grandsire—aud also 
leaving the son of the sisters of his 
mother, with no other nearer heirs than 
these living ; to which of these persons, 
that is, the descendant in the sixth degree, 
or the mother’s sister’s son, does the right 
of inheritance to the real and personal 
property of the deceased belong ?” 

In answer to this question, the Pundits 
delivered a bewusta, which declared, that 
according to the Mitheela authorities, the 
estate of a person, on failure of heirs 
withiu the relation of brother’s sons, de¬ 
volved on the paternal kindred, who are 
Sapindas , including descendants of a pater¬ 
nal anoestor to the sixth degree ; and in 
default of Sapindis it devolved on the 
Samanodakas, or more distant paternal 
kindred extending to the fourteenth de¬ 
gree, and that iu failure of Samanodakas 
the Bunihoos , or maternal kindred, suc¬ 
ceeded i and that therefore Sree Narain 
Rae was the nearest heirs asSapinda ; the 
Appellant Gunga Dutt Iha being of the 
class of Bund/ioos. 

This opinion haviug been duly received, 
the Sadder Dewanny Adawluton the 23rd 
March 1812, ordered, that the papers in 
the cause should be laid before the third 
Judge, for his opiuion. 

Ou the 6th of April following, the 
Plaintiff, with permission of the Court, 
filed a petition, protesting against the 
beivudas of the Pundits of the Zillah 
Court of Tirhoot and the Provincial Court 
of Azeemabad. 

Mr. Haringtou, the first Judge, inves¬ 
tigated the opinions of the various Pun¬ 
dits delivered in the cause, and after 
some delay pronounced the following ela¬ 
borate opiuion. 
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“ The decision of this cause rests en¬ 
tirely upon a point of Hindu law, whether 
Appellant, as maternal first cousin of 
Rajah I rider Narain (viz. of the sister of 
Inder Narain’s mother), be the legal heir 
to the estate of Inder Narain, vacated 
by the death of his widow, Ranee Indra- 
wuttee, or whether, on the Ranee’s death, 
the right of succession to her husband’s 
estate devolved to Sree Narain and Lullit 
Narain, lineally descended in the sixth 
degree from Sumroo Chowdry, also called 
Somer Sing, ancestor in the sixth degree 
of Rajah Inder Narain, viz. his paternal 
great-grandfather’s great-grandsire. 

“ 2. The Pundits of the Zillah Courts 
of Purneah and Tirhoot, of the Provin¬ 
cial Court for the division of Patna, and 
of the Sudder Dewanny Adawlut, concur 
in declaring that, according to the re¬ 
ceived and most authoritative books of 
law of the Mitheela or Tirhoot system 
(by which the parties, though resident 
within the limits of Bengal.are regulated 
iu their religious ceremonies, marriages, 
&c.), the paternal kindred are eutitled to 
succeed before the maternal; and, conse¬ 
quently, Appellant (the Plaintiff in this 
cause) has no legal right to the succes¬ 
sion claimed by him. 

3. In support of this opinion the 
following authorities are cited (besides 
others less conclusive), which expressly 
declare a preference of the Gotraja kin¬ 
dred of the same Gotr y or paternal stock, to 
the Bandhu or kinsman of a different 
stock, namely, the maternal kindred aud 
the issue of daughters married into an¬ 
other family. 

“ 1st. A passage of Yajnynwalcya , cited 
iu the Mitacshara , chapter 2, sec. 1, par. 

2 : ‘ The wife and the daughters also, both 
parents, brothers likewise, and their sons, 
the paternal kinsman (Gotraja), kinsman 
of a different family (Bandhu), a pupil 
and a fellow student; on failure of tho 
first among these, the next in order is 
heir to the estate of one who is deceased, 
leaving no male issue. This rule extends 
to all persons and classes. 

“2ndly. The Mitacshara itself, which 
declares the order of succession accord¬ 
ing to the above text (see page 324 of 
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Mr. Colebrooke’s Translations), aud after¬ 
wards in two distinct sections (5 and 6 
of chap. 2), the one entitled 4 succession 
of kindred of the same family name, term¬ 
ed Gotraja , the other on the succession of 
Bandhu, or kindred of a different family 
name/ states the order in which the pa¬ 
ternal and maternal kindred are to suc¬ 
ceed respectively. From these, it will be 
sufficient to extract the commencement 
of each section, viz. ‘ If there be not 
even brother’s sons, the Gotraja , or more 
distant paternal kinsman (translated by 
Mr. Colebrooke Gentiles), share the estate. 
On failure of Gentiles, the Bandhu, or 
kinsmau of a different family (translated 
.Cognates), are heirs.’ For the remainder 
of the Mitacshara , as applicable to the 
case, I beg to refer to the translation of 
that work, pages 349 to 352, including 
also in notes the explanations of commen¬ 
tators, and sentiments of other writers 
■upon the subject. 

“ 3rd. The Vivada Chintamonei , the 
author of which, after citing different 
authorities on the order of succession, 
gives the following recapitulation. 

“ The abstract is this: First the son, 
after him the grandson, then the great- 
grandson ; on failure of these, the virtu¬ 
ous wife ; failing her, the daughter; in 
her default, the mother; if she be dead, 
the father i if he be so, the brother; on 
failure of him, his son ; in default of him, 
the near and more remote Snpinda or 
kindred, connected by the funeral obla¬ 
tion (for want of such Saculya , also called 
Samanoduka ), or those connected by a 
common libation of water, in order ; on 
failure of them, the mother’s family 
(Malrical) and the rest; and default of 
all, the King, excepting the property of 
a Brahmin. 

“ 4th. A passage from Balarupa , re¬ 
ferring to the text of Yajnyawalcya above 
.cited, in proof that on failure of him down 
to the brother’s sou, the succession de¬ 
volves on the Gotraja ; and after explaining 
it as meaning the Sapindas , and compris¬ 
ing six ancestors and their issue, conclud¬ 
ing with the following quotation from 
Vrihut Menu: the relation of Sapinda 
ceases with the seventh person, and that 


of the Samanoduka extends to the four¬ 
teenth degree. The Samanoduka , too, are 
Gotraja (or paternal kinsman) ; on failure 
of such, the succession devolves on the 
Bandhu (or kinsman of a different stock), 
conformably with the text of Yajnyaioal - 
cya above cited, Gotraja*, Bandhu, &o. 

“ 5th. The following extract from the 
Vivada Chandra: 

“ The wealth of one dying without male 
issue goes to his wife ; if he leave none, it 
goes to his daughter; if there be none, it 
devolves on his father; if he be dead, it 
passes to the mother; if she deceased, it 
comes to the brothers; in default of bro¬ 
thers, it goes to the Sagotra ; for want of 
such, it descends to the Bandhu ; on fai¬ 
lure of whom, it accrues to the disciple ; 
if there be none, it goes to the King, ex¬ 
cept to the property of a Brahmin . 
Among Sagotras the nearest shall take 
property of the childless man; conform¬ 
ably with text of Vrihaspati and quota¬ 
tions from Shasters, where many claim the 
inheritance of a childless man, whether 
near or distant paternal kindred or kins¬ 
men, or of a different stock (Gentile, Sa- 
culya , or Bandhu ), he who is the nearest 
of them shall take estate. 

“ 6th. A text from Apostamba, cited 
in the Chintamonei, importing that if a 
person die childless, his estate, moveable 
aud immoveable, goes to his Sapinda; if 
there be no Sapinda, to his Saculya ; if 
there be no Saculya, to his Bandhu. 

** 4. These last text is quoted by the 
Pundit of the Patna Provincial Court, 
and the Pundit of the Ziliah Court of 
Tirhoot, but not by the Pundits of the 
Sudder Dewauny Adawlut, who cite only 
from the Sumrit Sara another dictum of 
Apostamba , that on failure of male issue, 
the nearest Sapinda is the heir. 

u 5. Jimuta Vahana, the author of the 
Daya Bhaga, considering a text of Menu , 
which directs that the inheritance be 
given ‘ to the nearest Sapinda ,’ or those 
who are connected by funeral oblations, 
to refer not so much to nearness of kin 
or family relation, as to the presentation 
of offerings, and that the maternal uncle 
and other maternal kindred present ob¬ 
lations to the maternal graudfather and 
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other ancestors, which the deceased was 
bound to offer when living, and conse¬ 
quently partakes when offered by others 
after his death, declares them entitled to 
succeed on failure of near Sapinda among 
the paternal kindred, viz., * on failure of 
any lineal descendant of the paternal 
grandfather, down to the daughter’s son, 
■who might present oblations in which the 
deceased would participate.’ He adds, 
that on failure of such maternal kindred, 
viz. , those who offer oblations which the 
deceased was bound to present, and of 
which he partakes when presented by 
others after his death, the Saculya or 
distant paternal kiusman is the successor, 
and defines the * Saculya 1 to be * one who 
shares a divided oblation, as the grand- 
sou’s grandson, or other descendant with¬ 
in three degrees reckoned from him, or 
as the offspring of the grandfather’s 
grandfather, or other remoter ancestor.’ 
(See Mr. Colebrooke’s Translation of the 
Day a Bhaga , pages 216 to 219 ; and the 
rule, that he who while living present an 
oblation to an ancestor, partakes when 
deceased of oblations presented to the 
same person, in page 171.) 

“ 6. This order of succession, however, 
which has been adopted in Bengal, and 
which Nanda Pandita, a modern author, 
is desirous of extending to Benares, in 
opposition to Camalacara and the author 
of the Viramitradya , who follow the Mi- 
t^cshara (see note to Translation of Mi- 
tacshara, pages 350 and 351), is not ad¬ 
mitted by the Mitkeela school, who uni¬ 
formly prefer the paternal to the maternal 
kiudred, whilst any of the former, or at 
least any within the fourteenth degree, 
may be living. In the Bengal law of in¬ 
heritance, a pind or oblation at obsequies 
is chiefly regarded in Mitheela the Gotar 
or relation of the same family. This 
point appears to me iucontrovertibly es¬ 
tablished by the authorities cited iu the 
bewtistas of the law-officers of this Court, 
fbe Zillah Courts of Purneah and Tirhoot, 
and the Patna Provincial Court, and I see 
nothing whatever to prove the contrary. 
The bewust'i of the Pundit of the Moor- 
shedabad Provincial Court, which is found¬ 
ed on his own construction of texts that 
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are cited by the under Pundits to prove 
the opposite doctrine. The whole of the 
objections of Appellant to the bewustas in 
favour of the distant kindred of Rajah 
Indur Narain, also appear to me un¬ 
founded or irrelevant to the present case, 
in which the contest is not between a 
Sapinda and Saculya , both of the paternal 
kindred, but between a paternal and ma¬ 
ternal kinsman. 

“ 7. In Appellant’s replication in the 
Zillah Court, he states his claim to be 
supported by a text of Vrihaspati, cited 
in the Vivada Chandra t importing that 
when there are several claimants, of whom 
some are paternal and others maternal 
kinsmen, whichever may be nearest in 
affinity shall succeed to the estate ; but 
the extract above given from the Vivada 
Chandra shows that the author of this 
work, which is held authoritative iu Mi¬ 
theela (see Preface to Translation of Daya 
Bhaga and Mitacshara), expressly prefers 
the Sagotra to the Bandliu; and the text 
cited from Vrihaspati , which is also relied 
upon by the Pundit of the Moorshedabad 
Provincial Court, is constructed to mean 
only that among several kinsmen, whether 
paternal or maternal, who may claim an 
estate, those of each who may be nearest 
of kin are entitled to succeed, in prefer¬ 
ence to the more distant. In his peti¬ 
tion of appeal to this Court, Appellant 
cites the Rutnacam and Smriti Sara, to 
prove that Sree Narain and Lullit Narain, 
not having descended from an ancestor 
of Rajah indur Narain within the third 
or fourth degree, are not Sipindas. But 
the author of the Rutnacara, after citing 
a text from Menu, saying—‘ The relation 
of Sapinda ceases with the seventh per¬ 
son, and that of Samanoduha reaches as 
far as memory of birth and name extends/ 
adds, according to the signification of the 
word Sapinda, as deducible from its ety¬ 
mology, it comprehends the offspring of 
the seventh person ; and he adduces the 
authority of the Mntsynpurana to prove 
that * the relation of Sapinda extends to 
the seventh degree.’ In the Smriti Sara 
also, although reference is made to a text 
of Baudhayana (see translation of the 
Daya Bhaga, chap. ii. sect. i. para. 37), in 
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which those partaking of undivided obla- 
tious are pronounced ‘ Sapinda ,* whiist 
those who share divided oblations are 
called ‘ Saculyas ;’ yet this very text adds, 
‘on failure of Sapindas or near kindred, 
Suculyas or remote kiusmen are heirs ;’ 
and the author of the Smriti Sara him¬ 
self expressly adds, 4 The wealth of one 
who leaves no male issue goes to his 
father and his offspring j on failure of off¬ 
spring of his father, the succession de¬ 
volves on the paternal grandfather and 
his offspring ; on failure of issue of the 
paternal graudfather, it goes to the pa¬ 
ternal great-grandfather and his offspring, 
in regular order and so on to the seventh 
degree.’ 

44 8. As to the further argument of 
Appellant in the representations deliver¬ 
ed through his Vakeel and Mokhtar, on 
the 18th February last and 6th instant, 
in which he endeavours to show that his 
claim is supported by the Mitacshara , 
it appears to me, on a careful examina¬ 
tion of the Euglish version, which we 
happily possess, of that work, to be to¬ 
tally without foundation. I have already 
noticed the two sections which declare 
the succession of the Gotraja, or paternal 
kindred, before the Bandhu , or kindred of 
a different stock, and which in my judg¬ 
ment are conclusive against the Appel¬ 
lant, who acknowledges himself to be one 
of the Bandhu of Rajah Indur Naraiu, 
and claims as his maternal first cousin. 

“ 9. The term putra , or son, in the 
Mitacshara and its commentary, the Subo- 
dhene t is frequently used as a generic 
term for male issue or descendant, and 
must be so construed several parts of the 
Mitacshara , or the grandson, as well as 
the great-grandson, would be excluded 
from the immediate succession, though 
acknowledged in every system of Hindu 
law to represent their deceased father and 
grandfather, and entitled with sons to 
share the estate of a person leaving sons, 
grandsons, and gi^eat-grandsons, the fa¬ 
ther of the grandson and father and 
grandfather of the grandson being previ¬ 
ously dead. This principle appears to be 
recognized in the Mitacshara and both its 
commentaries, in the third paragraph of 


the introductory section and notes refer¬ 
ring thereto (see page 242 of Mr. Cole- 
brooke’s Translation). In that paragraph, 
after stating that 1 the wealth of the 
father, or of the paternal grandfather, 
becomes the property of his sons or of 
his graudsous, in right of their being his 
sons or grandsons, and this is an inheri¬ 
tance not liable to obstruction,’ it is im¬ 
mediately added, ‘ but property devolves 
on parents or uncles, brothers and the 
rest, upon the demise of the owner, if 
there be no male issue, and thus the ac¬ 
tual existence of a son and the survival 
of the owner are impediments to the suc¬ 
cession ; and on their ceasing, the pro¬ 
perty devolves en the successor, in right 
of his being uncle or brother : this is au 
inheritance subject to obstruction. The 
same holds good in respect to their sons 
and other descendants.* Here it is mani¬ 
fest the words translated 4 male issue,* 
and 4 a son,’ were not meant to exclude 
the graudsous before mentioned, and the 
two commentators agree in construing 
the last clause to intend 4 the sons or 
other descendants of the son and grand¬ 
son.’ The same construction must, I 
think, be put on the words 4 sons’ and 
1 issue’ ( putra and sunava) i in the fourth 
and fifth paragraphs of the fifth section, 
and second chapter of the Mitacshara , 
and this interpretation is indeed indicat¬ 
ed by expressions on the same para¬ 
graphs; viz. ‘on failure of the father’s 
descendants’ ( santana ), and 4 on that of 
the paternal grandfather’s liue’ ( santana \ 
To adopt the construction proposed by 
the Appellant would be to cut off all the 
descendants below the grandson of the 
father, grandfather, and every other an¬ 
cestor, and would render nugatory the 
provisions in Mitacshara , as well as in 
the other books of law, which expressly 
state 4 the succession of kindred belong¬ 
ing to the same family, and connected by 
funeral oblations to the seventh degree; 
or if there be none such, the succession 
devolves on kindred connected by liba¬ 
tions of water, and they must be under¬ 
stood to reach to seven degrees beyond 
the kindred connected by funeral obla¬ 
tions of food, or else as far as the limits 
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of knowledge as to birth and name ex¬ 
tend.’ (See Translation of Mitacshara, 
chap. ii. section v. paras. 5 and 6.) 

“ 10. It may be added, that the Res¬ 
pondent, Sree Narain Rae, as descendant 
in the sixth degree from Sumroo Chowdry, 
the ancestor of Rajah Indur Narain, does 
actually make oblations to the manes of 
ancestors* in which those of Indur Narain 
are supposed to participate, and conse¬ 
quently that he is not only of the same 
family or paternal stock as Indur Narain, 
and related to him within the seventh 
degree, but is also connected with him 
by oblations to a common ancestor, in 
which the manes of Indur Narain are 
supposed to participate f which notion,, to 
use the words of the late Sir William 
Jones (see note in Translation of Digest 
of Hindu Law, vol. iii. para. 146), is the 
key to the whole Indian law of inheri¬ 
tance. 

41 11. Sir William Jones further ob¬ 
serves, ‘ that for this reason the law 
of obsequies promulgated by Menu 
must be carefully studied.’ Aud it will 
accordingly be found on reference to 
the third chapter of Menu (which 
contains the law of obsequies;, text 216, 
that ‘ the person offering three balls or 
cakes to the manes of his father, his 
paternal grandfather, and great-grand¬ 
father, is directed to wipe the same hand 
with the roots of cusa, which he had be¬ 
fore used.for the sake of his paternal an¬ 
cestors in the fourth, fifth, and sixth 
degrees, who are partakers of the rice 
aud clarified butter thus wiped off.’ This 
explaius another text of Menu (chap. v. 
text 60), in which it is stated, ‘ that the 
relation of Sapindas , or men connected 
by the fuueral cake, ceases with the 
seventh person, or in the sixth degree of 
ascent or descent,’which, withoutattention 
to the distinction between complete obla¬ 
tions of the pind or funeral cake, made 
to the manes of the three nearest ances¬ 
tors, and the wipings ( leep ) received by 
the three more remote ancestors, would 
appear at variance with a third text in 
chap. ix. text 186. ‘ To three ancestors 

must water be given at their obsequies ; 
for three (the father, aud his father, aud 
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the paternal great-grandfather) is the 
funeral cake ordained ; the fourth in des¬ 
cent is the giver of oblations to them, 
and is their heir if they die without nearer 
descendants j but the fifth has no concern 
with the gift of the funeral cake.’ The 
three texts of Menu above cited are per¬ 
fectly reconcileable, without supposing (as 
some authors have done) the second text 
to relate to Sapindas required to mourn 
for a deceased person, no-t to his heirs. 
And a fourth text, which follows that last 
quoted, and directs that, ‘ to the nearest 
Sapinda male or female, after him in the 
third degree the inheritance next belongs ; 
then, on failure of Sapindas and of their 
issue, the Samanoduka , or distant kins¬ 
man, shall be the heir,’ prove that not 
only other Sapindas beside the son, grand¬ 
son, and great-grandson, but their des¬ 
cendants also, are included by Menu 
among the legal heirs. 

‘‘12. The only shadow of pretension 
which- appears left to the Appellant is 
that which he has further urged, of the 
estate in dispute being partly situated 
within the limits of the province of Ben¬ 
gal, and of the late Rajah and Ranee, as 
well as the parties in this cause, being 
resident within that province. It is, 
however, acknowledged by Appellant that 
all ceremonies of mourning aud rejoicing 
(viz., all religious ceremonies, and some 
of a civil nature, including marriage), are 
performed in the families of both Appel¬ 
lants aud Respondents (as they were in 
the family of the late Rajah and Ranee, 
whose ancestors came into Purneah from 
the adjacent districts of Mitheela or Tir- 
hoot), by a Mitheelai Purohit or priest, and 
according to the Mitheela Shasten. It 
appears- too that Roojput Iha, the son of 
Appellant, has succeeded (under a sum¬ 
mary decision of the Judge of Zillah Pur¬ 
neah, passed on the 27th November 
1809), to the estate of Madho Dai, half- 
sister of Rajah Indur Narain, as her Kirta 
Footer , which form of adoption is not 
sanctioned by the current law of Bengal. 
And in a former cause before this Court 
(that of Rajchunder Narain, Appellant, 
and Goculchund Goh, Respondent, de¬ 
cided 22ud June 1801), it was determine 
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ed on a beivusta of the Pundits. In chap, 
viii. of Menu's Institutes on Judicature 
and Law, it is prescribed in text 41, that 
‘ a king who knows the revealed laws 
must inquire into the particular laws of 
classes, the laws of usages of districts, the 
customs of traders, and the rules of cer¬ 
tain families, and establish their peculiar 
laws, if they be not repugnant to the law 
of God ; thatifapersonof Mitheela family, 
resident in Bengal, have Mitheela Purohit, 
and perform his domestic ceremonies of 
mourning and rejoicing, according to the 
Mitheela Shader, his right of inheritance 
is governed by the Mitheela Shaster , or 
vice versd.' 

“ 13. On the whole, therefore, I see 
no ground whatever for altering the de¬ 
crees of the Zillah and Provincial Courts 
in this cause, whereby the claim of Ap¬ 
pellant was declared inadmissible, and am 
of opinion that his appeal to this Court 
should be dismissed with costs.” 

On the 24th of the same month, the 
opinion and result of the First Judge’s 
investigations having been made known 
to the Third Judge, the oause came on 
for decision ; when both Judges declared 
themselves of opinion that there was no 
sufficient cause exhibited for altering the 
decisions of the Zillah and Provincial 
Courts, because “ it was clear that at the 
time of the death of Ranee Indrawuttee, 
the widow of Rajah Indur Narain, the 
Respondents, Sree Narain Rae and Lullit 
Narain Rae, the descendants of Sumroo 
Chowdry, the great-grandsire of the great¬ 
grandfather of Indur Narain, with others, 
his Humgotur relations, were in existence ; 
while the Appellant, the son of the sister 
of the Rajah’s mother, was amongst the 
Bandhu of the Rajah, and according to 
the bewustas of the Pundits of that Court, 
and those of the Zillah and Provincial 
Courts of Purneah, Tirhoot, and Azeema- 
bad, and the result of the examination of 
the Mitacshara and other Pothees venerat¬ 
ed by the Mitheelas, in usage in the fa¬ 
milies of the parties in the cause, it ap¬ 
peared that the right of inheritance of 
the Humgoturs was prior to that of the 
Bandhus." It was, therefore ordered, 
and a final degree was passed, deciding 


that the decree of the Provincial Court of 
Moorshedabad, passed oh the 9th Decem¬ 
ber 1809, should be affirmed, the Appeal 
dismissed, and that the Plaintiff should 
be liable to costs. 

On the 3rd April 1819, Gunga Dutt 
Iha obtained leave to appeal from this 
decree to his Majesty in Council, subse¬ 
quent to which, Sree Narain Rae died, 
leaving the present Respondents, his sons 
and representatives. Mussumat Leela- 
wuttee, the widow of Lullit Narain Rae, 
also died without issue, and Gunga Dutt 
Iha, the father of the present Appellants, 
having died, the Appellants as his heirs 
and representatives, obtained leave to re¬ 
vive and prosecute the appeal; and pray¬ 
ed that the several decrees appealed from 
might be reversed for the following rea¬ 
son : — 

Because, according to the laws which 
regulate the succession to the property 
in dispute, Gunga Dutt lha, the father 
of the Appellants, upon the death of the 
widow of the deceased Rajah, became en¬ 
titled thereto, as the heir and representa¬ 
tive of the Rajah. 

The Respondents, however, submitted 
that the decrees appealed from ought to 
be affirmed for the following reasons :— 

I. Because the parties being of a Mi¬ 
theela family, and performing their cere¬ 
monies according to the Mitheela Shatters, 
the authorities clearly proved that Sree 
Narain Rae and Lullit Narain Rae, as 
the paternal kindred of Rajah Indur Na¬ 
rain Rae, were entitled to succeed to the 
Zemindary in question, and to all the 
Rajah’s personal property, to the exclu¬ 
sion of the maternal relations. 

II. Because the question being one 
entirely of Hindu law, could not be more 
fully or satisfactorily investigated than it 
had already been by the three Courts, 
the Zillah Court, the Provincial Court of 
Moorshedabad, and the Sudder Dewanny 
Adawlut, each of which, after elaborate 
investigation, decided in favour of the 
Respondents’ title. 

Mr. Baron Parke :— 

In this case their Lordships concur in 
recommending her Majesty to affirm the 
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decision of the Court below. We would 
not have troubled the learned counsel for 
the Respondents, but that we were anxi¬ 
ous the case should be fully investigated 
as it relates to property of a very large 
amount. On a full consideration, we feel 
no difficulty in assenting to the propriety 
of the decree of the Sudder Court on all 
points. 

The Appellant claims the Zemindary 
of Perguunah Haveelee Purneah, situate 
in the province of Bengal. He claims to 
be entitled as the cousin on the mother’s 
side, and claims against the Defendant 
below, the father of the Respondents, 
who is related iu the sixth degree on the 
father’s side. It is admitted that if the 
law on which the learned Judge Mr. Ha- 
rington proceeded, governs the succession, 
no valid objection can be taken to the de¬ 
cree of the Court below. That matter 
has been fully investigated ; and although 
there was some doubt about it, the coun¬ 
sel for the Appellants do not feel strong 
enough to impeach the decree if it was 
rightly decided according to the law. 
Now was it so decided ? Let us look in 
the first instance, to the point on which 
the parties put their case till they came 
to the Sudder Court. The Plaintiff does 
not state by what law his descent is to 
be regulated, but he claims as the heir at 
law of the deceased Rajah. The answer 
of the Defendants, whose representatives 
are the present Respondents, distinctly 
puts it on the ground that the Shasters of 
Tirhoot regulate the succession. They 
state that the case ought to be decided 
“ according to the Shunters of Tirhoot 
which are in usage in the country, and 
particularly among the Brahmins of Mi- 
theela who are ruled entirely thereby.” 
Now when the Plaintiff comes to his re¬ 
plication it is equally clear that he puts 
his claim also on the Shasters of Tirhoot 
or the law of Mitheela, and there is not 
a word said about any other law to re¬ 
gulate the succession between the parties. 

Then we find, that in pursuing his ap¬ 
peal to the Sudder Dewanny Adawlut, it 
is said that one small portion ought to 
be adjudged according to the law of Ben¬ 
gal. Now, is that right ? Mr. Haring- 
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ton who considered the question, is of 
opinion that the rule of succession ought 
to be the Mitheela law, according to 
which the parties have governed them¬ 
selves, and he lays it down as a clear 
proposition of law, that in a case where 
a family migrates from one territory to 
another, if they preserve their ancient 
religious ceremonies, they also preserve 
the law of succession, and relies on the 
case of Rajender Narain Chowdry vs. Go- 
culchund Goh, proceeding on the opinions 
of the Pundits, and which was in evidence 
in the Sudder Dewauny Adawlut. It is 
very true that the precise point decided 
by the Court in that case does not go to 
the full length of Mr. Hariugton’s judg¬ 
ment, for the family there had abandon¬ 
ed part of the religious observances and 
adopted those of Bengal ; and there it is 
said that the law of that country must 
decide ; there is a want of clearness, pro¬ 
bably in consequence of the defect of 
translation ; but the effect is, that if they 
had preserved their ancient religion, the 
law of succession would be according to 
the country from whence they migrated : 
that opinion is clearly adopted by the 
Court, and there is a note well deserving 
of attention which is not only the note of 
the Reporter, but as we learn, from the 
preface to the book, especially valuable 
as coining from the pen of Mr. H. Cole - 
brooke. Now the note upon this subject 
says, iC If the family had been showu to 
have continued in the observance of the 
natural law and usages, namely, those of 
Mitheela, the rule of inheritance as es¬ 
tablished in that province must have 
been followed.” They treat that as a 
matter of clear law and not admitting of 
any doubt. The present case, therefore, 
must be considered, rather as an excep¬ 
tion to that which is laid down as the law 
in that case, because there they had 
abandoned those usages aud taken to 
those of Bengal. It appears highly rea¬ 
sonable in such circumstances that that 
should be the rule, for the law of succes¬ 
sion of the Hindoos partakes greatly of 
their religious opinions, and is part of 
their system. 

It appears to their Lordships, that the 
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opinion expressed by Mr. Haringtou is 
the law to govern this case ; and in res¬ 
pect to the application of that law to the 
state of this family, there appears no ob¬ 
jection. Upon the whole view of the case, 
the law to decide, therefore, must be the 
Mitheela law j and according to that their 
Lordships cannot say that the case has 
been wrongly decided. It appears there 
was some little doubt as to the provision 
of the Mitheela law ; the note to which I 
have referred, states that “ the books of 
greatest authority in Mitheela on the sub¬ 
ject of inheritance, are silent in regard to 
the sister’s son ; and the established opi¬ 
nion is, that the male descendant of the 
remote ancestor shall inherit, and not a 
descendant through females of a near 
ancestor.” But that does not appear to 
have been perfectly decided ; and there¬ 
fore, probably this suit was brought to 
have that point cleared up, upon which 
the opinions of so many Pundits have 
been taken. It appears that the Mitheela 
law is against the claim of any relation 
on the mother’s side till those on the 
father’s side to the seventh degree have 
been exhausted. This being an appeal 
against the decision of the three Courts, 
it must of course be dismissed with costs. 


18th, llfik , 16th , 16th and 20tli Dec,, 1839. 
Present : 

Members of the Judicial Committee ,—Mr. 
Baron Parke, Mr. Justice Bosanquet, the 
Chief Judge of the Court of Bankruptcy, 
and the Right Hon. Dr, Lushington. 

Privy Councillor,— Assessor , Sir Edward 
Hyde East, Bart. 

On Appeal from the Sudder Dewanny 
Adawlut of Bengal .* 

Rajunder Narain Rae, and Cower) 
Mohainder Narain Rae, (the two f . , 

surviving sons and representatives f BP 1 *., 
of Rajah Sree Narain Rae,) j*... 3 
versus 

Bijai Govind Sing, (son and repreO p 
sentative of Bhya Jha, deceased), j Me8 P t - 

No party, executing before witnesses a Soluh - 
namah or deed of agreement to compromise conflict. 

* Reported 2, Mac. Sud. Reps., 23, new ed. 29. 
f 2, Moore’s I. A., p. 181. 


ing claims, and solemnly acknowledging in Court 
the voluntary execution of the deed, can avoid the 
deed on the ground of mistake of their rights, 
when those rights could be considered as the fair 
subject of doubt at the date of the deed. 

Gross fraud is not to be imputed upon suspicion 
only, and unless the charge be proved, parties are 
not to be released from agreements entered into by 
their solemn acts. 

The burthen of showing that a compromise has 
been fraudulently obtained by false representation, 
is cast upon those who seek to impeach the vali¬ 
dity of their own deed. 

By the common law this Court possesses the 
same power as the Courts of Record and Statute 
have, of rectifying mistakes which have crept in by 
misprision or otherwise, in embodying its judg¬ 
ments. 

Where, therefore, an order had been made e®- 
pa/rte, upon the appearance of the respondents alone, 
for the dismissal of an appeal and affirmance of the 
judgment of the Court below, which purported to 
be upon the hearing of the cause, the Judicial 
Committee held that such order must be held 
simply as a dismissal; and it appearing that the 
appellants were infants, under the protection of the 
Court of Wards in India , and that the agent ap^ 

? jointed by the Court to act as their guardian ad 
item , in the matter of the appeal, had absconded, 
and abandoned the cause, their Lordships rescind¬ 
ed the order of dismissal, and restored the appeal 
on the terms of the appellants paying the costs and 
giving access to the transcript of the proceedings 
in the Court below, in their hands, and under- 
taking to lodge cases within five months. 

lJfth December , 1836. 

Lord Brougham : 

This was a petition to re-bear the cause 
upon which their Lordships had given 
their judgment on the 16th April 1834, 
after an order of the 29th July 1833, 
calling on the Appellants to deliver print¬ 
ed cases in a fortnight, otherwise their 
Lordships would proceed to hear the 
cause ex-parte; no cases were delivered, 
and the cause came on accordingly. The 
Appellant not appearing, an order was 
made in what is understood to have been 
the usual form in the Privy Council in 
such cases ; it was, that after hearing the 
counsel for the Respondent, and no one 
appearing for the Appellants, the Decree 
appealed from be affirmed, and the 
Appeal dismissed with costs. This order 
was confirmed, that is to say, the report 
of their Lordships was adopted, and made 
an Order of the King in Council. 

The ground of the present application 
is, that there has been no hearing, but 
that the affirmance was pronounced mere- 
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ly on the Appellant making default. This 
it is contended entitles their Lordships 
to amend the Order, and advise His Ma¬ 
jesty to revoke the confirming Order ; and 
if the power do so exist, the Appellant 
then contends that it ought to be exerted 
in this instance, inasmuch as he makes 
out a strong case for the indulgence of 
the Court. The parties were infants un¬ 
der the Court of Wards in Calcutta, and 
appeared by a public functionary, through 
the appointment of that Court, as their 
guardian ad litem. This person neglect¬ 
ed the case altogether, and not only did 
not provide funds for carrying it on, but 
absconded with funds in his hands which 
had been allowed for the expense of the 
suit, and he was not to be found when 
the agent here desired to communicate 
with him ; nor has he since returned. 
Although some delay occurred in pro¬ 
secuting the Appeal during the life-time 
of the party, the father of the infants, 
who had commenced the Appeal, it is 
clear that the infants had been substitut¬ 
ed in his room, aud steps had been taken 
which waived any objection on the ground 
of his laches ; aud whether this was waiv¬ 
ed by the Respondent or by the Court is 
immaterial for the present purpose ; the 
case for indulgence is, therefore, a strong 
one, provided there is the power to grant 
this application. 

It is unquestionably the strict rule, 
and ought to be distinctly understood as 
•such, that no cause in this Court can be 
re-heard, and that an Order once made, 
that is, a report submitted to His Majes¬ 
ty and adopted, by being made an Order 
in .Council, is final, and cannot be altered. 
The same is the case of the judgments of 
the House of Lords, that is, of the Court 
of Parliament, or of the King in Parlia¬ 
ment as it is sometimes expressed, the 
only other supreme tribunal in this coun¬ 
try. Whatever, therefore, has been real¬ 
ly determined in these Courts must stand, 
there being no power of re-hearing for 
the purpose of changing the judgment 
pronounced; nevertheless, if by mispri¬ 
sion in embodying the judgments, errors 
iiave been introduced, these Courts pos¬ 
sess, by common law, the same power 
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which the Courts of Record and Statute 
have of rectifying the mistakes which 
have crept in. The Courts of Equity 
may correct the Decrees made while they 
are in minutes; when they are complete 
they can only vary them by re-hearing ; 
and when they are signed and enrolled 
they can no longer be re-heard, but they 
must be altered, if at all, by Appeal. The 
Courts of Law, after the term in which 
the judgments are given, can only alter 
them so as to correct misprisions, a power 
given by the Statutes of Amendment. 
The House of Lords exercises a similar 
power of rectifying mistakes made in 
drawing up its own judgments, and this 
Court must possess the same authority. 
The Lords have, however, gone a step 
further, and have corrected mistakes in¬ 
troduced through inadvertence in the de¬ 
tails of judgments ; or have supplied ma¬ 
nifest defects, in order to enable the De¬ 
crees to be enforced, or have added ex¬ 
planatory matter, or have reconciled 
inconsistencies. But with the exception 
of one case in 1669,* of doubtful autho¬ 
rity, here, and another in Parliament of 
still less weight in 1642 (which was an 
Appeal from the Privy Council to Parlia¬ 
ment, aud at a time when the Govern¬ 
ment was iu au unsettled state), no in¬ 
stance, it is believed, can be produced of 
a re hearing upon the whole cause, and 
an entire alteration of the judgment once 
pronounced. 

It may be material to observe in what 
way the House of Lords has exercised 
this power of correcting errors which have 
occurred in drawing up the judgments 
pronounced. The cases are chiefly where 
some trivial mistake made it impossible 
to carry the decree into execution, as in 
Hill vs. Spence,t April 1808 ; a reference 
having been directed to the Master of the 
Exchequer in Ireland, and there being no 
such officer, their Lordships amended the 
order by inserting “ the Chief Remem¬ 
brancer or his deputy or for the pur¬ 
pose of supplying a plain omission and 
executing the manifest intention of the 


# Dutnaresq v. Le Hardy, lltli March 1667-68. 
t Lords’ Journ. 46 vol., 536. 
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decree, as in Dent vs. Buck,* March 1702, 
where an order had been made, reversing 
the decree of the Exchequer in Englaud, 
affirmed in the Exchequer Chamber, dis¬ 
missing a bill for tithes, on the foot of an 
agreement, and no direction had been 
given to proceed on hearing or determin¬ 
ing the right to tithe. This direction 
was added to the judgment of reversal. 
Or where, as in Oundle vs. Barton,+ Ja¬ 
nuary 1692, a charity information had 
been dismissed, and the Lords reversed 
the decree of Lord Chancellor Jeffries, 
dismissing, but gave no decree for estab¬ 
lishing the charity, and the Lords Com¬ 
missioners had refused to make such de¬ 
cree. Upon the petition of the Attorney- 
General (Sir John Sommers) the House 
of Lords amended their former order by 
adding a direction to decree for the prayer 
of the information. So where the Courts 
below had misunderstood the orders of 
the House, to save new appeals, explana¬ 
tory additions have been made, with or¬ 
ders setting aside whatever had in the 
meantime been done below under the 
misapprehension, as was done in Calthorp 
vs. May4 April 1712. But the instances 
are numerous, and at all times, of reject¬ 
ing applications for rehearings and funda¬ 
mental alterations, on whatever grounds 
made and often in cases of apparent 
merits and great claims to indulgence. 

Their Lordships have carried their dis¬ 
cretionary power of alteration no further 
than to rectify errors of a subordinate 
kind, and, in very peculiar circumstances, 
to indulge parties by keepiug partial 
questions open, which the decree had con¬ 
cluded, without there having been any 
distinct intention of that kind on the part 
of the House. The cases which have 
gone the furthest in granting such indul¬ 
gences, and in rectifying such errors, are 
Sedgwick vs. Hitchcock.|| December 1690 ; 
Page vs. Hamilton,^ May 1809 ; Agnewvs. 
Dunlop,§ March 1823. In the first case 


# Lords’ Journ. 17 vol., 76. Collis. Pari. Cases, 182. 
t Lords’ Journ. 15 jrol., 170. 
t Lords’ Journ. 19 vol., 435. 

|| Lords’ Journ. 14 vol., 601. 

Lords' Journ. 47 vol., 116 & 322. 

§ Lords’ Journ. 55 vol., 565. 


the Lords Commissioners had declared a 
mortgagee only entitled to £800 out of 
£2,200 claimed by him on his mortgage, 
and had ordered that the deed should be 
delivered up, and the residue divided 
among the other creditors. The Lords 
reversed this decree, and ordered the 
party to be treated in every respect as a 
mortgagee, paid his full mortgage mouey, 
with interest, costs, &c. The other cre¬ 
ditors applied to the House to rehear and 
alter. The House refused to allow any 
rehearing except on one point, the appli¬ 
cation to be permitted to try their title 
at law. This was granted ; the judgment 
beiug amended by striking out all after 
the order reversing the decree below, 
namely, directing to sell and distribute, 
excluding the mortgagee, and instead of 
the part struck out, inserting an order 
that the Respondents be allowed to try 
their title at law. Afterwards, by a se¬ 
cond amendment, their Lordships, on the 
Appellant's application, added a particu¬ 
lar direction in furtherance, however, of 
their former one, that the question should 
be particularly tried whether or not the 
mortgage deed had been fraudulently 
obtained. It is to be observed, as Lord 
Redesdale has remarked, that proceed¬ 
ings of this kind were more frequent 
during the long period immediately after 
the Revolution, when the Great Seal was 
in commission, and the Speaker of the 
House of Lords was a commoner, and 
could take no part in its debates. 

In Page vs. Hamilton, 1809, the House, 
after hearing counsel, rectified several 
material errors which had been introduced 
into an order of August 1807, the order of 
amendment stating expressly that the ori¬ 
ginal judgment had directed variations of 
the decree below, inconsistent with tho 
parts of it affirmed by the same judgment, 
which rendered the decree contradictory ; 
and that it had described parties as trus¬ 
tees who were not trustees, and directed 
an account against them in a character 
which they did not sustain. The ground 
of the amendment here allowed expressly 
is, that the order amended had been framed 
under a mistake as to the variations which 
the House really agreed to make in the 
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decree appealed from. This amendment 
was made upon great consideration, and af¬ 
ter a Committee had been appointed to 
search for precedents. 

The last case mentioned is that of 
Agnew vs. Dunlop, in 18*23, in which an 
application to rehear the very important 
judgment that had been given was without 
hesitation refused. But it being repre¬ 
sented that the order reversing the decree 
appealed from, and adjudging the estates 
in question to the Appellant, had also de¬ 
cided in his favour another question, 
which had not been argued at the bar, 
namely, his claim to the rents and profits 
since the title accrued, the House took 
this into cousideratiou. It is certain that 
the question was adverted to in the print¬ 
ed cases, aud though not argued at the 
bar, that it might have been argued : and 
that the Respondent might have taken, 
at the hearing, the objection which he 
now put forward, that the matter had not 
been argued in the Court below. All this 
is stated in the preamble of the order 
made by their Lordships on the applica¬ 
tion to amend, in which counsel were 
heard. Nevertheless their Lordships, 
“ conceiving that the neglect of the Res¬ 
pondents, either to discuss the question 
on the hearing of the Appeal, or to re¬ 
quest that it might be remitted to the 
consideration of the Court below, arose 
from the mistaken apprehension that the 
House of Lords could not regularly hear 
it because it had not been discussed be¬ 
low,” think fit, “ under the 'particular cir¬ 
cumstances of the case , to order that the 
judgment be amended by omitting the 
words &c.,” that is, the part of the judg¬ 
ment disposing of the question of debts 
and profits, which is saved entire for both 
parties to proceed upon in the Court 
below. 

It is impossible to doubt that the in¬ 
dulgence extended in such cases, is main¬ 
ly owing to the natural desire prevailing 
to prevent irremediable injustice being 
done by a Court of the last resort, where 
by some acoideut, without any blame, the 
party has not been heard, and an order 
has been inadvertently made as if the 
party had been heard, 
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Where a party makes default in any of 
the Courts below, and the judgment is 
perfected against him upon that default, 
it cannot be amended upon any sugges¬ 
tion, unless there has been misprision, 
and the judgment has been entered con¬ 
trary to the truth of the proceedings, as 
judgment for the defendant instead of 
nonsuit. So where on writ of error the 
plaintiff does not appear after joinder in 
error, the judgment is of affirmance. But 
in this case no fiual judgment can be said 
to be pronounced, because the party 
making default may proceed again. 
Whereas if in the Courts of the last re¬ 
sort, the like judgmeut of affirmance be 
pronounced, the matter is fiual, and that 
judgment stands as a precedent in what¬ 
ever points were raised in the cause. For 
this reason, where the Appellant or the 
Plaintiff in error does not appear in the 
House of Lords on his writ or appeal 
coming on for hearing, the judgment is 
to dismiss merely, aud not to affirm, un¬ 
less their Lordships have considered the 
merits of the case. 

This they may do whether the party 
appealing shall appear or not, for they 
may consider the cause upon the printed 
cases laid before the House, though one 
of the parties does not appear to argue 
the question, or even though neither par¬ 
ty argue it j nay, though there be no 
printed cases delivered in, provided that 
the proceedings in the Court below, being 
before their Lordships, are by them taken 
into consideration, and that the matter 
in question appears in the proceedings, 
there seems to be nothing which should 
absolutely preclude them from giving 
judgment either against or for the absent 
party. But then there must have been 
a hearing of the case, and on both sides; 
that is, either a hearing at the bar, or by 
the cases delivered, or by examination of 
the whole proceedings below, as well on 
the one side as on the other. In no 
other circumstances would it bo safe to 
give a judgment of affirmance in the last 
resort, that judgment making a precedent 
binding on all other Courts, and that 
judgment also being conclusive for ever 
between the parties. 
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The safer and better course seems to be, 
that where.the Appellant does not appear, 
and there are no means of knowing the 
grounds of his appeal, the order should be 
to dismiss without affirming. In this case 
he could not be let in to renew his appeal 
without satisfying the Court as to the 
grounds of default, and complying with 
such conditions as should be prescribed. 
Where the Respondent appears not, ex 
necessitate the Court must hear and deter¬ 
mine the case upon the best consideration 
of its merits which the matters before the 
Court enables it to give; but in neither 
case can the judgment be pronounced as 
of course for the party appearing, merely 
on the ground of the other party ’3 ab¬ 
sence. 

In the present case the form has been 
adopted which has been used in a great 
majority of instances, where the Appellaut 
did not appear at the hearing. It is not, 
however, known whether, in these in¬ 
stances, there were or not cases laid before 
their Lordships, or such access to the pro¬ 
ceedings below, and such recourse had to 
these proceedings as miijht enable their 
Lordships to supply the defect occasioned 
by the Appellant’s default ; and in at least 
one instauce, the order was made, as it 
ought to have been made here, simply 
dismissing the Appeal, and not affirming 
the decree below. Their Lordships con¬ 
sider that a simple dismissal is to be re¬ 
garded as the order which must have been 
in the Court’s contemplation, and that no 
more could have been intended in sub¬ 
stance, although the objectionable form, 
importing affirmance, was followed. 

We, therefore, think that, in the parti¬ 
cular circumstances of this case, His 
Majesty should be advised to amend the 
order of the 16th April 1834, by making 
it conformable to what it must be taken 
to have intended, aud to let in the Appel¬ 
lant to be heard notwithstanding the 
dismissal, that is to say, to restore the 
Appeal; and in case His Majesty shall be 
pleased so to order, that these conditions 
shall be imposed upon the Appellants, 
namely, payment of Respondent’s costs 
occasioned by the default in April 1834. 
and by this application; and that he shall 


now lodge cases within five months ; and 
to permit the Respondent to take copies 
of any part of the proceedings in his 
possession, at the charge ef Respondent, 
and undertake to disturb nothing done 
from the date of the judgment, until no¬ 
tice is received of this order. 

The following order was made in con¬ 
formity with the above judgment by the 
King in Council, on the 22nd December 
1836; “That His Majesty’s Order in 
Council on the said Appeal of the 16th 
April 1834, be amended, by striking out 
so much of the said order as affirms the 
decree of the Sudder Dewanny Adawlut, 
at Fort William in Bengal, of the 27th 
of July 1812 j and it is hereby further 
ordered, that so much of the said order 
of the 16th of April 1834 as dismissed 
the said Appeal with costs, and the same 
is hereby rescinded ; and that the said 
Appeal be restored ; and that the Appel¬ 
lants be allowed to prosecute the same to 
a hearing; provided nevertheless, aud it 
is hereby further ordered, that such leave 
be subject to the several conditions men¬ 
tioned in the said report, whereof the 
Judges of the Sudder Dewanny Adawlut, 
at Fort William in Bengal, for the time 
being, and all other persons whom it may 
concern, are to take notice and govern 
themselves accordingly.” 

The Appeal having been thus restored, 
came on now for hearing on the merits. 

9th May, 1839 . 

Mr. Justice Bosanquet : 

The Appellants in this case represent 
Sree Narain Rae, who, with his brother 
Lullit Narain Rae, was co-heir at law in 
the seventh degree of Indur Narain Rae, 
late Rajah of the Zemindary of the Per- 
gunnah Havila Purneah, who died in the 
year 1784, leaving the Ranee Indrawuttee, 
his widow, in possession of his estate and 
effects. 

On the death of the Ranee, on the 15th 
November 1803, the Zemindary , and all 
the estate of which she died possessed, 
were claimed by Bbya Jha, the son of her 
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unole, Roodrudhut Jha, who is represent¬ 
ed by the Respondent, and who set up a 
title as Khurta Pootra, or heir by the 
adoption of the Ranee. 

Bhya Jha burned the body of the Ranee 
on the evening of the day on which she 
died. He also performed the Sraddh or 
funeral ceremony, three days after the 
death, having in consequence of a peti¬ 
tion preferred to the Zillah Judge ob¬ 
tained 5,000 rupees for that purpose. 

Adverse claims having been preferred, 
the property was secured |?y authority of 
the Zillah Court, which, after having con¬ 
sulted the Sudder Dewanuy Adawlut, 
put the heirs in possession upon giving 
security, leaving Bhya Jha to establish 
his right by adoption. 

On the 11th of December, a Soluh- 
namah, or Deed of Compromise, was exe¬ 
cuted by the heirs-at-law and Bhya Jha, 
by which it was agreed that they should 
divide the whole of the property, move- 
able and immoveable, comprising the es¬ 
tate left by the late Ranee, as well the 
former Zemindary , as the Zemindary then 
recently acquired by private and public 
sale, in equal moieties. This instrument 
was executed in the presence of many 
witnesses. 

On the 28th December, Sree Narain 
Rae and his brother, the co-heirs, as well 
as Bhya Jha, appeared before the Judge 
of the Zillah Court, when Sree Narain 
and his brother being asked why they 
executed the Deed when the right of no 
one had been inquired into, they replied, 
“ We understood that the Ranee had 
constituted Bhya Jha her Khurta Pootra, 
in which case he is also an heir, and he 
also understood us to be rightful heirs ; 
wherefore we and Bhya Jha agreed to a 
mutual compromise, and have executed 
this engagement, which specifies also the 
objects.” Being asked if they made this 
declaration in consequence of the oath 
set forth in the Deed of Compromise, or 
of their free will, they answered, “ Our 
claim was for the entire estate ; but since 
we have voluntarily entered into this en¬ 
gagement, we are satisfied and agree, of 
our free will, to relinquish a moiety of 
it” 


Bhya Jha being also examined, said the 
late Ranee constituted me her Khurta 
Pootra; Sree Narain and Lullit Narain 
are kinsmen and rightful heirs of the 
Ranee’s husband. They delivered a peti¬ 
tion to the Court, claiming the entire es¬ 
tate left by the Ranee, and also preferred 
a claim to the whole. Wherefore, to 
prevent litigation, which might cause the 
ruin of both parties, we agreed to a com¬ 
promise, and exchanged engagements ac¬ 
cordingly. Being asked what he now 
claimed, he answered, I have now no 
claim beyond what is stated in the Soluh - 
namah. All of them, on being questioned 
if they wished to have joint possession of 
the estate, answered, We are desirous of 
having joint possession, and will hereafter 
carry into effect the stipulations of our 
reciprocal Soluhnamahs. 

On the 30th December the Zillah Court 
pronounced an opinion that the agreement 
was manifestly collusive, and could not be 
sanctioued as valid i and further stated 
that the petitions of the parties having 
been sent to the Sudder Dewanuy Adaw¬ 
lut, the instructions of that Court were, 
that the nearest of kin, who according to 
the Shaster should appear to be the legal 
heirs, should, on giving security, be put 
into possession of the estate, and that 
Bhya Jha should prosecute his claim by a 
regular civil suit. It was therefore or¬ 
dered that he should prefer his claim by 
a regular suit, according to usage, and 
Sree Narain and Lullit Narain were put 
into possession. 

Bhya Jha appealed from the decision 
of the Zillah Court to the Provincial 
Court of Moorshedabad. In consequence 
of petitions to the Sudder Dewanny 
Adawlut the parties appeared there. The 
co-heirs asserted that Bhya Jha was not 
the adopted son of the Ranee, and that 
they had been induced to sign the Soluh - 
namah by threats of Bhya Jha, Bhya Ram 
Misser, and others, and prayed that Bhya 
Jha might be required to prove that he 
was the adopted son of the Ranee, and 
might be directed to prosecute, according 
to the existing Regulations, his claims to 
the property left by the Ranee at her 
decease. 
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On the 26th September 1804, the Sud- 
der Dewanny Adawlut, after expressing 
strong doubts of the validity of the claim, 
declared that it was necessary for the 
ends of justice, that Bhya Jha’s claim to 
the whole of the property of the late 
Ranee should be judicially investigated ; 
and therefore ordered that Bhya Jha, 
whether he claimed the whole of the pro¬ 
perty of the Ranee in consequence of his 
having been adopted by her, or whether 
he laid claim to the half of it only, ac¬ 
cording to the agreement on the Soluh- 
namah with Sree Narain and others, 
should institute a suit for the purposes 
in the Court of Zillah Purneah, in con¬ 
formity to the Regulations. 

A suit was accordingly instituted by 
Bhya Jha. 

On the 3rd September 1806, the Court 
ordered the parties to produce all papers 
and documents, on which they intended 
to rely, before the 4th November next 
following. 

Bhya Jha contended that it was not 
necessary for him to prove that he had 
been appointed Khurta Pootra , inasmuch 
as the Defendant had admitted it by the 
Soluhnamah . 

Witnesses named in a list were, never¬ 
theless, directed by the Court to be ex¬ 
amined. But on the 22nd June 1808, 
pursuant to a general order of the Go¬ 
vernment, all the proceedings were trans¬ 
ferred to the Provincial Court of Moor- 
shedabad. 

On the 26th June 1809, Bhya Jha pre¬ 
sented a petition, stating that he had two 
claims on the property, moveable and im¬ 
moveable, left by the late Ranee. 

That one claim was as Khurta Pootra. 
That the other claim was founded on the 
Soluhnamah , or Deed of Compromise. 
That the supplemental or annexed claim 
included two counts, first as Khurta Pootra 
for the whole estate, real and personal, 
amounting to sicca rupees 1,315,693 ; se¬ 
condly, on the Deed of Compromise for a 
moiety of that sum \ and that when the 
cause should come on for trial, he would 
bring forward or rely on either of these 
counts, as he might think proper. 

On the 28th July 1809, after hearing 


one witness only, the Court of Moorsheda- 
bad proceeded to determine the case, and 
pronounced that it was unnecessary to 
enter into a further consideration of the 
claims of either party; observing, that 
whether Sree Narain and Lullit Narain 
where the rightful heirs, or Bhya Jha was 
or was not Khurta Pootra , they were 
equally bound by the stipulations of the 
engagement, mutually interchanged ; and 
the Soluhnamah executed before the Judge 
defined the right of either party. It was 
therefore ordered that Sree Narain and 
Lullit Narain should give to Bhya Jha 
possession of one moiety of the property, 
and one-half of the profits received, and 
each party should pay his own costs. 

From this decision Sree Narain and 
Lullit Narain appealed to the Sudder 
Dewanny Adawlut. 

An objection was made there to the 
right of Bhya Jha to enforce his claim 
uuder the Soluhnamah , after having, by 
a petition to the Zillah Court, 5th of 
September 1805, claimed the entire pro¬ 
perty, and by a letter of the 10th of Sep¬ 
tember 1806, declared that if Sree Narain 
and Lullit Narain would not abide by 
the stipulations contained in it, he, Bhya 
Jha, would henceforth consider the same 
null and void. 

The Court ordered an investigation to 
be made upon two points : first, as to the 
facts of Bhya Jha’s adoption by the Ra¬ 
nee ; and secondly, the alleged fraud of 
Bhya Jha, Bhya Ram Misser, and others, 
in obtaining the Suluhnamah. In con¬ 
sequence of this Order, a great body of 
evidence was given on both sides, and 
the Sudder Dewanny Court, after very 
full consideration of the whole case, by 
their final decree of the 27th of July 
1812, confirmed the decree passed by 
the Provincial Court of Moorshedabad of 
the 28th of July 1809, which ordered 
Bhya Jha to be put in possession of a 
moiety of the contested property, and 
also half of the produce arising therefrom 
since the time that Sree Narain and 
Lullit Narain had had possession ; and 
moreover declared that Bhya Jha was en¬ 
titled to a moiety of the entire property 
left by the Ranee, specified in the peti- 
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tion of the Plaintiff in the cause which 
the Provincial Court, in their Decree, 
had ordered to be placed in deposit. But 
as the objection of the Appellant to the 
Soluknamah , on which the Decree of the 
Provincial Court was founded, were not 
thoroughly inquired into, on which ac¬ 
count the Appeal to the Sudder Dewanny 
Adawlut was not without foundation, it 
was ordered that both parties should be 
answerable for the costs of suit in that 
Court. 

The first question to be determined 
was whether Bhya Jha was precluded 
from insisting upon the Soluknamah. 

The Court, considering that Bhya Jha 
was not the first to swerve from the re¬ 
ciprocal agreement entered into between 
him and his opponents, but on the con¬ 
trary, had uniformly expressed his will- 
inguess to carry the same into effect, 
even after his opponents had retracted 
their consent, and until the order of the 
261li of September 1804, which directed 
a judicial investigation into his claim to 
the property of the Ranee, that he pre¬ 
ferred his claim upon the agreement be¬ 
fore the cause had come to a hearing in 
the Provincial Court, and that he had 
acquiesced in the Decree of that Court, 
maintaining the agreement, aud praying 
that it might be affirmed ; and did not 
apply for auy examination of witnesses to 
support his title to the whole estate, but 
on the contrary objected to such exami¬ 
nation when ordered by the Court, and 
desired a confirmation of the judgment 
for half the estate, in conformity with 
the Deed of Compromise; and moreover 
considering that forms of pleading were 
not very strictly observed in the native 
Courts ;—determined, and, as their Lord¬ 
ships think, rightly determined upon the 
grounds above mentioned, that Bhya Jha 
was at liberty to iusist upon the validity 
of the Soluknamah in support of the judg¬ 
ment of the Provincial Court of Moor- 
shed abad. 

The next question to be considered, 
was, whether that instrument ought to 
be supported by the Court, or whether 
it was not impeachable on legal or equit¬ 
able grounds. 
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The first ground of objection was, that 
it had beeu obtained by the fraudulent 
representation of a transaction which was 
absolutely false, namely, that the Ranee 
by words addressed personally to Bhya 
Jha on the morning of her death, had 
constituted him her Khurta Pootra or 
adopted heir. 

If this were clearly proved to be un¬ 
true, it must necessarily have been un¬ 
true within the knowledge of Bhya Jha 
himself $ and any deed of compromise 
founded on an assertion of such matter 
by him, however deliberately entered 
into by the co-heirs-at-law, would un¬ 
questionably be invalid. 

The Judges of the Sudder Dewanny 
Adawlut, after carefully reviewing all the 
evideuce in the cause, did not feel them¬ 
selves able satisfactorily to declare that 
the adoptiou had taken place, neither did 
they feel themselves justified in pronounc¬ 
ing that the representation of its having 
taken place was false. 

Without satisfactorily establishing the 
former, Bhya Jha could not be eutitled 
to recover the whole estate. But when 
after the assertion of his title ou the one 
side and the denial of it on the other, a 
compromise was entered into, in the pre¬ 
sence of many witnesses, by parties on 
the spot, and solemnly acknowledged by 
the parties in a court of law to have been 
voluntarily executed, the burthen of 
showing that it had been fraudulently 
obtained by false representation was cast 
upon those who sought to impeach the 
validity of their own deed. 

The laborious and accurate examina¬ 
tion which the testimony in this case has 
undergone at the bar has greatly assisted 
their Lordships in determining whether 
the Sudder Dewanny Adawlut arrived at 
a just conclusion. 

They find a great body of positive evi¬ 
dence to the fact of adoption, given by 
persons who swear to having been present 
at the time when the Ranee, being of 
sound mind, addressed Bhya Jha, saying, 
“ When 1 was but five or six months old 
my mother died, and a short time after, 
my father died, and ever since your 
father maintained me, and having brought 
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me to this Rajah, gave me in marriage ; I 
am therefore greatly indebted to your fa¬ 
ther. and thereby you have claims on me; I 
have made you my Khurta Pootra , proper¬ 
ty, estate, and effects, which I have be¬ 
queathed to you ; after which words Bhya 
Jha rose and thankfully accepted them.” 
These witnesses further swear that she 
told Bhya Jha to burn her body and per¬ 
form the Sraddh ; others swear that, in 
their hearing, the Ranee personally de¬ 
clared on the same morning that she had 
actually made Bhya Jha her Khurta 
Pootra , and gave her reasous ; and others 
• depose that she had on that same morn¬ 
ing consulted them as to the proper hour 
for making a Khurta Pootra. It is beyond 
all dispute that Bhya Jha almost imme¬ 
diately after the death of the Ranee 
burnt her body, an office which it belong¬ 
ed to Khurta Pootra to perform ; that his 
right to succeed as Khurta Pootra was 
claimed for him by a petition presented 
the next day, and that he also publicly 
performed the ceremony of the Sraddh 
three days after the death, as the adopted 
heir, on which occasion he was placed on 
the Musnud * and the turban put upon his 
head. On the other hand it is sworn by 
many witnesses who profess to have been 
in attendance on the Ranee on that day, 
that she did not make any Khurta Pootra ; 
that she was incapable from extreme ill¬ 
ness and insensibility from doing any 
such act; that several of the persons who 
swear to having witnessed the act were 
not present at the time ; that Bhya Jha 
himself was absent from the house during 
that morning, and did not arrive till after 
V the death of the Ranee ; that he was at 
another place at the time when the adop¬ 
tion is sworn to have taken place ; and 
that he had, for a long time before, ceas¬ 
ed to come into her presence, in conse¬ 
quence of her having been displeased 
with him on account of his having prac¬ 
tised sorcery against her. Declarations 
of witnesses on both sides, contrary to 
the facts deposed to by them in evidence, 
are sworn to by others; and tampering 


* The cushion or chair of state in which a Rajah 
or Zemindar sits in public. 
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with the witnesses by the opponents on 

both sides is deposed to. 

It cannot be denied, therefore, that 
circumstances are stated upon the face of 
the evidence which are calculated to ex¬ 
cite suspicion, both with respect to the 
fact of the adoption, and the credit of 
several witnesses adduced to prove it. 

But the case of the Appellants is found¬ 
ed upon a charge of positive fraud and 
imposition, and gross fraud is not to be 
imputed upon suspicion only. Unless 
the charge be proved, parties are not 10 
be released from agreements entered into 
by their solemn acts. There may be 
ground to pause in giving full credit to 
the alleged adoption ; but their Lordships, 
upon a review of the testimony given on 
one side and the other, regard being had 
both to the matter and the credibility of 
such testimony, do not see such a pre¬ 
ponderating weight of evidence against 
the fact of adoption as to justify a deter¬ 
mination that the assertion of its exis¬ 
tence was an utter falsehood, and they 
are therefore of opinion that the ground 
of impeaching the Soluhnamah by the co¬ 
heirs. on account of its being founded on 
a suggestio falsi by his opponent, Bhya 
Jha, has not been maintained. 

The next objection to the Soluhnamah 
is an alleged suppressio veri. 

But the evidence does not afford any 
foundation for that objection. If the im¬ 
puted falsehood of the adoption be laid 
out of the case for want of sufficient proof 
to support that imputation, the parties, 
in respect of the knowledge of circum¬ 
stances, must be considered to stand upon 
equal terms. They belonged to the same 
caste, they lived in the neighbourhood of 
the Ranee at the time of her death ; they 
had the opportunity of making inquiry 
into all material facts, and their attention 
was alive to the grounds of claim to the 
property ; these grounds havingbeen made 
the subject of assertion on the one side 
and denial on the other, before the execu¬ 
tion of the deed. It does not appear that 
Bhya Jha was in any respect better in¬ 
formed with respect to the rights of the 
heirs, the bearing of the law upon their 
rights or his own, or the nature or amount 
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of the property, real and personal, than 
the heirs themselves, still less that any¬ 
thing was concealed which they might not 
be supposed to know as well as he. 

The ground, however, which is most 
strongly relied upon, and to which a great 
part of the evidence is addressed, is that 
the heirs were induced to execute the 
Soluhnamah by intimidation and undue 
persuasion. 

The person alleged to have been most 
active in this respect is Bhya Ram Misser, 
the Mokhtar or manager of the late Ranee, 
who is said to have urged the heirs to 
enter into the compromise, by repeated 
importunities, by the representation of 
the injury which they must necessarily 
sustain by a long protracted litigation, 
which would prevent both them and their 
children from deriving any benefit from 
the Zemindary , and by actual threats that 
he would cause the ruin of it, and had 
the means of carrying such threats into 
effect. 

Other persons, and among them the 
Collector of the East India Company, are 
stated to have used persuasion to the 
same effect as Bhya Ram Misser ; but it 
is to be observed, that the charge of 
having employed intimidation is confined 
to the latter; and that as he was dead at 
the time when witnesses in support of 
the charge were examined, the opportu¬ 
nity of confronting them by his evidence 
was known by the witnesses to be lost. 
At what precise time Bhya Ram Misser 
died, does not appear. In the examina¬ 
tion of Doorgapersaud, however, on the 
16th of April 1811, it does appear that 
he was then dead; and it was not till 
after that day, that the examinations 
were taken of the witnesses who charge 
Bhya Ram Misser with having employed 
threats. 

The advice to enter into a compromise 
rather than engage in litigation, subject 
to be protracted by Appeal, not only to 
the Sudder Dewanuy Adawlut, but to 
Euglaud, could not, in the absence of 
fraudulent intention, be deemed a ground 
for impeaching the validity of the Soluh • 
namah. Indeed, Doorgapersaud himself, 
the Vakeel of Sree Naraiu ltae, states in 
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his evidence, that he concurred in per¬ 
suading his client, upon the same grounds, 
to accede to the compromise ; and his 
evidence with respect to fraud, in causing 
the Soluhnamah to be executed, is con¬ 
fined to the persuasion and advice in 
which he himself concurred. 

The allegation of compulsion, by the 
threats of Bhya Ram Misser, brought 
forward in evidence after his death, can¬ 
not countervail the solemn and unequi¬ 
vocal declaration made by the heirs to 
the Judge of the Court, that they had 
voluntarily entered into the engagement, 
that they were satisfied, and had agreed 
of their free will to relinquish a moiety 
of the property, more especially when it 
is recollected, that they were not taken 
by surprise, having, according to their 
own evidence, executed the instrument 
after the respective claims of the parties 
had been the subject of dispute. 

The last ground of objection is, that 
the heirs have given up a moiety of their 
undoubted right, under a palpable mis¬ 
take, of which it is contrary to the prin¬ 
ciples of equity that Bhya Jha should be 
allowed to take advantage. 

To judge properly of this objection, wo 
must look at the circumstances as they 
stood at the time when the Soluhnamah 
was executed. The Appellants are not 
entitled to avail themselves of all the 
light which subsequent investigation in 
the course of the suit has thrown upon 
their claims. If the nature or the extent 
of the rights of the respective parties 
could be considered as the fair subject of 
doubt at the date of the deed, and if, to 
avoid expense and delay by legal inquiry, 
they agreed to settle the contest by an 
amicable arrangement, such transaction 
is not to be disturbed on the ground of 
the inequality of benefit which either 
party may eventually have received from 
it. 

It has ultimately been ascertained that 
the Ranee, without the authority of the 
Rajah, her husband, was not entitled to 
make an adopted heir to her husbaud’s 
Zemindary. But at the date of the Soluh¬ 
namah , even this point does not seem to 
have been taken as clearly understood. 
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Sree Narain Rae and his brother were 
related to the late Rajah in the seventh 
degree; and Bhya Jha was her cousin, 
the son of her uncle ; and not only do 
they in the Soluhnamah say, if Bhya Jha 
was Khurta Pootra he was also an heir ; 
but the Judge of the Zillah Court says, 
if Bhya Jha was really Khurta Pootra , 
he would be entitled by the Shaster to 
the whole estate, real and personal. It 
appears further, that besides the Zemin¬ 
dary of the Rajah, the Ranee died pos¬ 
sessed of very large Zemindary property, 
part of which had been purchased during 
a long widowhood of nineteen years. 
Whether any, and what part of such 
Zemindary property had been given to 
her by her husband, whether any, or what 
part of it was purchased with the profits 
of her husband’s Zemindary, or any, and 
what part with her own property, is quite 
unascertained. Further it appears that 
she died possessed of more than three lacs 
of rupees in personal effects, or nearly 
.£30,000. That she was entitled to dis¬ 
pose of her separate property or Streedhun, 
consisting of whatever was given to her 
by her husband, or her husband’s family, 
or any part of her own family, whether 
moveable or immoveable, by adopting an 
heir of her own, appears to have been 
sufficiently established; whether she was 
authorized to dispose of landed property, 
purchased with the profits of her hus¬ 
band’s Zemindary, and remaining in her 
possession at her death, became a sub¬ 
ject of discussion in the Sudder Dewanny 
Adawlut j the result of which discussion 
appears to have been unfavourable to her 
right ; but it could not by any means be 
treated from the commencement of the 
adverse claims as a matter free from 
doubt i for Mr. Haringtou, in his minute 
with reference to the final judgment of 
the Sudder Dewanny Adawlut, though he 
expresses his concurrence in the result 
above-mentioned, and refers to the Be- 
wastas of the Pundits in support of it, 
remarks that it is not clearly decided by 
the authority of works of'the Mithetla 
school, to which this family belonged, 
whether any moveable property, inherit¬ 
ed by a widow from her husband, and in 


her possession at the time of her death, or 
any money or other property arising from 
the product of the landed estate, during 
her possession, devolves, on her death, to 
her own heir or to the heir of her hus¬ 
band. 

Under all these circumstances, the true 
amount of the relative rights of the liti¬ 
gant parties must be considered as having 
been doubtful, whether the law or the fact 
be regarded. The uncertain event of the 
legal part of the case'may be inferred from 
what is contained in the minute of Mr. 
Harington above referred to. And it is 
justly observed by Mr. Stuart, the other 
Judge, that even after all the inquiry 
which had taken place, the rights of the 
parties, as they depended on facts, re¬ 
mained so doubtful, that they would even 
then afford a fair and equitable basis for a 
compromise. 

Upon the whole, therefore, their Lord- 
ships are of opinion, that the Appellants 
have failed to establish that the execution 
of the Soluhnamali was obtained by frau¬ 
dulent misrepresentation, or concealment, 
or the execution of it compelled by fear, 
or that the agreement at the time when 
it was entered into was not a fair subject 
of compromise of disputed and doubtful 
rights : aud, consequently, that the Decree 
of the Sudder Dewanny Adawlut ought to 
be affirmed. 

That Court, though it affirmed the 
Decree of the Provincial Court, did not 
give the costs of the Appeal, because a 
full opportunity of investigating the case 
in the Court below had not been allowed. 
But a very full investigation of the case 
took place in the Sudder Dewanny Adaw¬ 
lut. From the Decree of that Court an Ap¬ 
peal was made to the King in Council, and 
in consequence of the Appellants having 
omitted to Appeal, the case was heard ex - 
parte, and the Decree affirmed. The Ap¬ 
pellants upon a special application to His 
Majesty in Council were allowed to re¬ 
store the Appeal, and bring on the case 
for hearing, their Lordships being of opi¬ 
nion, that instead of affirming the Decree, 
they ought to have dismissed the Appeal. 
The case has now been fully considered, 
and the Judgment being in favour of the 
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Respondent, affirming the determination 
of two Courts in India, as well as the for¬ 
mer determination here, their Lordships 
are of opinion that the costs of the Appeal 
ought to be paid by the Appellants. 


29 th June and 5th July, 1839. 
Present : 

Lord Brougham, Mr. Justice Bosanquet, Mr. 
Justice Erskine, and the Right Honourable 
Dr. Lushington. 

Privy Councillors,— Assessors , Sir Edward 
Hyde East, Bart., and Sir Alexander 
Johnston, Knt. 

On Appeal from the Sudder Dewanny 
Adawlut of Bengal. 


Rajunder Narain Rae and 1 
Mohainder Narain Rae, ] 
the two surviving sons j 
and representatives of f 
Sree Narain Rae, de- | 
ceased,* ... ... J 


Appellants, 


versus 


Bijai Govind Sing, son and ) 

representative of Bhya > Respondent. 
Jha, deceased, . ) 


The duly authorised admission and consent of a 
Vakeel is binding upon a party though absent at 
the time of making it. 

The words “ interest at the rate of 12 per cent, 
per annum” might mean to exclude what is other¬ 
wise generally meant in India, the payment of in¬ 
terest monthly. 


Lord Brougham : 


The first question for their Lordships’ 
consideration is, as to the manner of tak¬ 
ing the accounts, and whether the liabi¬ 
lity to pay according to a certain scale 
was admitted in a competent manner. 
The Appellants’ Vakeel is examined, and 
we find in his evidence, that he admitted 
the amount stated for principal, but ob¬ 
jected only to the interest. He states as 
follows : “ Under these circumstances, I 
observed that before then, often had 
mention been made before Mr. John Her¬ 
bert Hariugton, the former Chief Justice 
of the Court, of a settlement of the Wasi- 


* 2, Moore’s I. A., p. 253. 
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laut accounts, but the Respondent’s 
Mokhtar always said that he would elicit 
the Wasilaut on the gross collections, and 
the Appellant always objected, by saying 
that a Wasilaut could not be made item 
by item, because the estate had been 
given out in farm, and that by such farm¬ 
ing out, the sum of 1,12,740 rupees, 7 
anas, being profits, was forthcoming with 
the sureties on account of four years, 
after paying the public revenues. That 
from the year 4216 to 1219, deposits had 
been made at the above rate. That how 
could he account to Respondents item by 
item, and strike a balance: in fact, the 
Appellant has set forth this plea in his 
petitions, which are in existence among 
the records. Hence when the said Third 
Judge made the suggestion upon the 
ground that the said amount had been 
deposited in the treasury, it was not 
equitable that the Appellant should op¬ 
pose objections to the measure, on which 
account I admitted it. No letter came 
to me from Rajah Sree Narain Rae, giving 
instructions for our admission of the 
Wasilaut , nor did the Appellant’s Mokh~ 
tarkar object to it, but merely objected 
to the interest. My colleague, Suddanund 
Pundit, also objected to the interest. 
After this, Shykh Fyazat, Appellant’s 
Mokhtarkar, brought a petition for the 
purpose of its being laid before the Court, 
bearing the Appellant’s seal. I do not 
know whether at that time Suddanund 
Pundit was in attendance in Court or not, 
but I filed the petition, putting to it mere¬ 
ly my signature. In this Sree Narain 
Rae made no objection to the sum of 
1,12,740 rupees, 7 anas, but he objected 
to the interest and to the paying over 
the Wasilaut amount to the Respondent, 
although good and sufficient security had 
been taken. At length the Judge of the 
Court fixed the interest at twelve anas 
per cent. The petition which has now 
been presented to the Court, containing 
objections to the Wasilaut, is in opposi¬ 
tion to the Durkhast, which was present¬ 
ed on the 3rd of January of the present 
year.” That petition was not produced, 
and doubts as to the evidence of the Va¬ 
keel have been thrown out in argument, 
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est between 1804 and 1809. The ground 
of the Decree of 1819 is, that there was 
interest given on capital k from 1804 to 
1809, upon which they proceed to operate 
and give compound interest, that is to 
say, to make a rest at 1809, and give in¬ 
terest from 1809 to 1812. 

Their Lordships understand that the 
difference between the parties, as stated 
at the Bar, is this, though it has not been 
argued precisely in this form ; that true 
it is that the Appellants were bound to 
pay simple interest from 1804 to 1809 
upon 15,000 rupees, carrying on the first 
interest from 1804 to 1809; that from 
1809 to 1812 they are not bound to pay 
compound interest upon the prior sums, 
that is to say, they are not bound to pay 
simple interest upon the 10,360 rupees, 
the whole amount of the sum due. Now, 
for the reasons I have stated, as well as 
the forms in Regulation XIII. of 1796, 
the amount of 1812 and 1819 being res 
judicata, the only ground that could have 
entitled the Court below, in the Decree 
of December 1819, to have made a rest, 
would have been the conduct of the par¬ 
ties ; but their Lordships, not finding 
there is any such ground, and not being 
at all aware of any reason why they 
should lean in this case to compound in¬ 
terest in the shape of rests, are of opinion, 
as far as this goes, that the decision of 
the Court below must be reversed,—the 
consequence of which will be, that inter¬ 
est down to 1812 must be allowed from 
the end of each year simply upon the 
capital or principal, without any interest 
being added at the beginning of each year. 
All will be allowed down to the date of 
the Decree of the 27th of July 1812, 
cutting off all that accumulation and all 
the difference between simple interest 
upon the original sum and compound in¬ 
terest. With this alteration, the Decree 
of the Court below will be in all other 
particulars affirmed, both as to the costs 
and as to the main ground of the Appeal; 
and as there is a sufficient difference be¬ 
tween the Decree below and the Decree 
here, it will be affirmed without costs. 


5th July , 1889 - 9th <fc 11th Dec. 1840. 
Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Justice Bosanquet, Mr. 
Justice Erskine and the Right Hon. Dr. 
Lushington. 

Privy Councillors,— Assessors, Sir Edward 
Hyde East, Bart., Sir Alexander Johnston, 
Knt. 

On Appeal from the Supreme Court at 
Fort William in Bengal. 

James Clark, Assignee of 1 

Thomas Shepherd, a \ Appellant, 
Bankrupt, # ... j 

versus 

Baboo Rouplaul Mullick, ... Despondent . 

AND BY REVIVOR, BETWEEN 

The said James Clark, 
versus 

Sree Mutty Doorgamoney 
Dossee, Executrix; and 
Prawnkissen Mullick, 
and Sreekissen Mullick, 

Executors of Baboo Roup¬ 
laul Mullick, deceased, 

Assumpsit by the surviving assignee of a bank¬ 
rupt, upon promises made by the testator of the 
Respondents to the bankrupt. Plea: That the De¬ 
fendant had not undertaken or promised in manner 
and form as the said Plaintiff, Assignee as aforesaid , 
had complained against him. Two days after issue 
joined the Defendant gave notice to dispute the 
bankruptcy. At the trial, the only evidence given 
of the trading, act of bankruptcy, or of petitioning 
creditor’s debt, or of the commission or assignment, 
was a copy of the proceedings in England, purport¬ 
ing to be certified by the Clerk of the Enrolments, 
and to be under the seal of the Court of Bankruptcy, 
pursuant to the 2nd and 3rd Wm. IV., c. 114, s. 9. 
The copy was not, however, proved to be authentic, 
nor the seal, to be of the said Court. A verdict was 
taken for the Plaintiff, with leave to move to enter 
a nonsuit; and the Court set aside the verdict, and 
directed a nonsuit to be entered on the grounds, 
that the proceedings were not sufficient to prove the 
bankruptcy or assignment as the 2nd and 3rd Wm. 
IV., c. 114, s. 9, did not extend to India ; and that 
they did not prove a trading subsequent to the pass¬ 
ing of the 6th Geo. IV., c. 16. Held on Appeal af¬ 
firming the Judgment of the Court below,— 

1. That the plea of non-assumpsit put the Bank¬ 
ruptcy and Assignment at issue sufficiently without 
any notice- 

2. That the form of the plea “ Assignee as afore¬ 
said” was not an admission of the Plaintiff's title to 


... Appellant, 


Respondents . 
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sue as Assignee of the Bankrupt, but only a refer¬ 
ence to the description the Plaintiff had given of 
himself in the declaration. 

3. That the Statutes 6th Geo. IV., c. 16, and 2nd 
and 3rd Wm. IV., c* 144, made to facilitate the 
proof of the bankruptcy and assignment in England, 
did not extend to the Courts in India, and that in 
those Courts such evidence of the Bankruptcy must 
be given as would have been required to prove the 
facts had no such Statutory Regulations been made. 

19th December . 

Lord Brougham : 

This was an Appeal from the Judgment 
of the Supreme Court of Calcutta, in an 
action of assumpsit brought by the sur¬ 
viving assignee of Thomas Shepherd, a 
bankrupt, upon promises made by the 
testator of the Respondents to the bank¬ 
rupt. The Defendant had pleaded the 
general issue, and had in that plea denied 
that he “ undertook and promised in 
manner and form as the said Plaintiff, 
assignee as aforesaid , hath above complain¬ 
ed.” At the trial the Plaintiff gave in 
evidence a paper, purporting to be a copy 
of the proceedings in England, endorsed 
with the signature of a person stated to 
be Clerk of the Enrolments, and sealed 
with a seal purporting to be that of the 
Court of Bankruptcy ; no other proof was 
given. of the trading, act of bankruptcy, 
or petitioning creditor’s debt, nor of the 
commission or assignment. The paper 
produced was not proved to be a copy of 
the proceedings in England, nor was the 
seal proved to be that of the Court of 
Bankruptcy. There was evidence given 
of trading in India, but not coming down 
later than 1824. The promissory notes 
on which the action was brought were 
proved to have been made by the Defen¬ 
dant, and the death of the person alleged 
to be the other assignee, and the Plain¬ 
tiffs survivorship, were also proved. 

An objection was taken, that the evi¬ 
dence was not sufficient to prove the 
bankruptcy and assignment, on the ground 
that the proceedings are only made evi¬ 
dence on this matter by Statutes which 
do not extend to India; that these pro¬ 
ceedings were not duly proved, even if 
they had been admissible evidence when 
proved ; and that they did not prove, had 


& 

they been conclusive, a trading subse¬ 
quent to the 1st of September 1825, the 
day when the 6th Geo. IV., o. 16, came 
into operation. A verdict was taken for 
the Plaintiff, with leave to move to enter 
a nonsuit, upon the grounds of these ob¬ 
jections; and the Court, upon motion and 
argument, set aside the verdict, and di¬ 
rected a nonsuit to be entered. This 
Judgment being brought here by Appeal, 
the points which appear to have been 
made below were taken, together with 
one on the form of the plea, which, it 
was contended, admitted the Plaintiff’s 
title, by admitting him to be assignee ; 
and another on the defect of the notice 
to prove the bankruptcy. It was further 
argued, that his capacity of assignee could 
not be disputed, because it was not spe¬ 
cially traversed by the Defendant. But 
as the new rules of pleading clearly do 
not extend to India, there can be no 
doubt whatever that the plea of non-as¬ 
sumpsit puts the Plaintiff there to a proof 
of his title, as it did here incontestibly 
up to the making of those rules. Neither 
does it appear that the manner in which 
that plea is framed, imports such an ad¬ 
mission as has beeu contended for. The 
introduction (wholly unnecessary, no 
doubt, and very unusual) of the words 
“ Assignee as aforesaid ,” does not appear 
to their Lordships to be an adoption of 
the description given by the Plaintiff of 
the character in which he brings his suit j 
it is not an admission that he is entitled 
to sue as assiguee, but only a reference 
to the description which he has given of 
himself; as if he had said, “ Thomas 
Wyatt, who sues as alleging himself to 
be assignee of Thomas Shepherd.” The 
question then will turn on the sufficiency 
of the evidence before the Court below to 
prove that title. 

It is not denied, that an assignment 
validly made under a commission here, 
has the effect of carrying to the assignee 
a right to sue in India for debts due to 
the bankrupt. This follows from all the 
rights of the bankrupt being duly vested 
in the assignee—vested in him by opera¬ 
tion of the Bankrupt Laws as effectually as 
if he had himself made a voluntary trans- 
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fer of them—good by the law of the coun¬ 
try where it was executed. But the ques¬ 
tion is, whether or not this assignment 
has been duly proved ? The Statutes 
which have been made to facilitate the 
proof of the bankruptcy and assignment 
in the Courts of this country do not ex¬ 
tend to the Courts of India. It is un¬ 
necessary to cite authority for the pro¬ 
position that the peculiar rules of evi¬ 
dence adopted in one country, whether 
established by the practice of its Courts, 
or enacted by the Legislature (as in the 
present instance,) for the Government of 
those Courts, cannot be extended to re¬ 
gulate the proceedings of Courts in an¬ 
other country, where transactions that 
took place in the former country, come to 
be inquired of. This was assumed as in¬ 
disputable, both by the Court and on 
both sides of the bar, all through the case 
of Brown vs. Thornton (6 Adol. & El. 
185); and the principles upon which the 
proposition rests were clearly recognized 
in Huber vs. Steiner (2 Bing. N. S. 202), 
British Linen Company vs. Drummond 
(10 Barn. & Cress. 903), and other cases. 
The provisions respecting evidence, in the 
Statutes 6th Geo. IV., c. 16, and 2nd and 
3rd Wm. IV., c. 114, do not extend to 
the Courts of India : and in those Courts, 
evidence must be given such as would 
have been required to prove the facts had 
no such Statutory Regulations been made. 
Now in the present case, the proceedings 
were not receivable at all, to prove the 
facts stated in them, and even if the pro¬ 
ceedings could have proved these facts, 
the papers purporting to set them forth 
were not authenticated, either by the evi¬ 
dence of those who had examined them 
with the originals, or by proof of the seal 
uuder which they were said to be exem¬ 
plified. But their Lordships do not con¬ 
sider that the depositions, had they been 
fully and duly before the Court, would 
have been sufficient to support the Plain¬ 
tiff’s title ; inasmuch as they fail to show 
a trading after the Statute (6th Geo. IV., 
c. 16.) came into operation, which has 
been repeatedly held to be necessary by 
the Courts in this country, and the want 
of which would have made the evidence 1 
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unavailable even had it been given here. 
Surtees vs. Ellison (9 Barn, and Cress. 
750), Hewson vs. Heard (9 Barn and Cress. 
754), other cases. 

An objection upon the notice has been 
taken at the hearing of this Appeal, which 
was not made in the Court below, to the 
ground of moving for a nonsuit. It was 
stated that the notice to dispute the 
bankruptcy was dated two days after the 
plea appears by the record to have been 
pleaded. If this had been urged below 
it might have been obviated by showing 
that the plea was not actually filed before 
serving the notice. The Defendant had 
to the first day of term to imparle, which 
would eutitle him to plead at any time 
within the four first days of the term, and 
the first day being the 15th, the notice 
was dated on the 17th, within these first 
four days. The Plaintiff plainly treated 
the notice as regular ; for he endeavoured 
to prove his title by the assignment, with¬ 
out taking any objection to the irregula¬ 
rity, any more than he availed himself of 
the supposed admission of his title by the 
frame of the plea. 

But, indeed, as the Statutory provi¬ 
sions respecting notice do not extend to 
India, any more than those respecting the 
admission of evidence, the plea of not as¬ 
sumpsit put the bankruptcy and assign¬ 
ment in issue sufficiently without any 
notice. 

Their Lordships are therefore of opinion, 
that the Judgment of the Court below is 
well grounded, and ought to be affirmed. 

But it is necessary to state, that their 
Lordships in comiug to this conclusion 
do not proceed upon a ground which ap¬ 
pears among others to have been taken 
below, which was also taken here, that 
the provisions of 6th Geo. IV., c. 16, s. 
92, are so far repealed by those of 2nd 
and 3rd Wm. IV., c. 114, ss. 7 and 9, as 
to make the depositions evidence only in 
the case specified by the latter Act, of 
the witnesses being dead. 

The Judgment of the Court below 
must be affirmed, with costs. 
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SthDecember, 1839 , and Ifih and 8th July , 

mo. 


Present : 

Lord Brougham, Mr. Baron Parke, Mr. 
Justice Bosanquet, and the Right Honour¬ 
able Dr. Lushington. 

On Appeal from the Supreme Court of 
Judicature , at Fort William , in Bengal . 

John Calder,* ... Appellant , 

versus 

Robert Craigie Halket, ... Respondent. 

The 21st Geo . III., c. 70, s. 24, protecting the 
Provincial Magistrates in India from actions for 
wrong or injury against any person, in the exercise 
of their judicial offices, is not intended to give un¬ 
limited power to them, but to put them on the same 
footing as those of English Courts of similar juris¬ 
diction, exempting them from all liability when act 
ing erroneously or irregularly within their jurisdic¬ 
tion, but leaving them liable for things done wholly 
without their jurisdiction. 

A Judge is not liable in trespass for want of juris¬ 
diction, unless he knew or ought to have known, of 
the defect, and it lies on the Plaintiff in every case, 
to prove the fact. 

17th December , 18JJ). 

Mr. Baron Parke : 

The material question in this case is, 
■whether the Defendant, being a Judge of 
the Foujdarry Court of the Zillah of 
Nuddeah, was, in that character, entitled 
to the protection of the 21st Geo. III., c. 
70, s. 24, for issuing his order, or Per- 
wanuah, and for what was done in obe¬ 
dience to it. 

This section is as follows :—“ And 
whereas it is reasonable to render the Pro¬ 
vincial Magistrates, as well natives as 
British subjects, more safe in the exe¬ 
cution of their office, be it enacted, That 
no action for wrong or injury, shall lie in 
the Supreme Court, against any person 
whatsoever, exercising a judicial office in 
the Country Courts, for any judgment, 
decree, or order of the said Court, nor 
against any person for any act done by or 
in virtue of the order of the said Court.” 

Three meanings may be attributed to 
this clause. 


First. It may mean that no action 
should lie against one exercising a judicial 
office, in the County Courts, for any judg¬ 
ment, decree, or order of the Court, whe¬ 
ther in a matter in which the Court had a 
jurisdiction or not, or whether the Judge 
wilfully and knowingly gave judgment or 
made an order in a matter out of his 
jurisdiction or not; so that the fact of the 
existence of a judgment, decree, or order, 
should preclude all inquiry. 

Secondly. It may mean to protect the 
Judge only where he gives judgment, or 
makes an order, in the bond fide exercise 
of his office, and under the belief of his 
having jurisdiction, though he may not. 

Thirdly. The object may have been to 
put the Judges of the Native Courts on 
the footing of Judges of the Superior 
Courts of Record, or Courts having simi¬ 
lar jurisdiction to the Native Courts here, 
protecting them from actions for things 
done within their jurisdiction, though 
erroneously or irregularly done, but leav¬ 
ing them liable for things done wholly 
without jurisdiction. 

It seems to us, that the first of these 
constructions is inadmissible. It never 
could have been intended to give such 
unlimited power to the Judges of the 
Native Courts, and reason points out that 
the general words of the clause must be 
qualified in the manner stated in one of 
the two latter modes of construction. 

We think that the third is the right 
mode, and that the true meaning of the 
section in question was to put the Judges 
of Native Courts of Justice on the same 
footing as those of English Courts of 
similar jurisdiction. There seems no rea¬ 
son why they should be more or less pro¬ 
tected than English Judges of general or 
limited jurisdiction, under the like cir¬ 
cumstances. To give them an exemption 
from liability, when acting bond fide in 
cases in which they had, though mistaken¬ 
ly, acted without jurisdiction, would be to 
place them on a better footing than Eng¬ 
lish Judges or Magistrates, and to leave 
the iujured individual wholly without civil 
remedy ; for English Judges, when they 
act wholly without jurisdiction, whether 
they may suppose they had it or not, 
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have no privilege; and the justices of the 
peace, whether acting as such, or in their 
judicial character, in cases of summary 
conviction, have no other than that of 
having notice of action, a limitation of 
time for bringing it, a restriction as to 
venue , the power of tendering amends, 
and of pleading the geueral issue, with 
certain advantages as to costs. 

This construction is that contended for 
by the Appellant, and to that extent we 
think that the Appellant is right. But 
in applying that rule to the facts in evi¬ 
dence in the present case, we think that 
enough does not appear to make the De¬ 
fendant a trespasser. 

We must consider the Defendant as 
being in the same situation as a Criminal 
Judge in this country, with the qualifica¬ 
tion, that he had no jurisdiction over one 
particular class, viz., the European-born 
subjects of the British Crown ; and the 
question is, whether he is liable to an 
action of trespass, for causing the Plain¬ 
tiff to be arrested, he being, in reality, 
exempt from his jurisdiction. 

If the particular character of the 
Plaintiff be not taken into considera¬ 
tion, and if the case be treated as if 
he had been a native subject, there is 
no doubt that the Defendant would have 
been protected; for it is not merely in 
respect of Acts in Court, acts sedente 
curid , that an English Judge has an im¬ 
munity, but in respect of all acts of a 
judicial nature, as was decided in the 
case of Taafe vs Lord Downes : and an 
order under the seal of the Foujdarry 
Court, to bring a native into that Court, 
to be there dwelt with on a crimi¬ 
nal charge, is an act of a judicial nature, 
and whether there was any irregularity or 
error in it, or not, would be dispunishable 
by ordinary process at law. But the pro¬ 
tection would clearly not extend to a 
judicial act, done wholly without jurisdic¬ 
tion ; and it is contended, that this order, 
with reference to a British-born person, is 
altogether without jurisdiction, because 
such person was not answerable to the 
general jurisdiction of the Court; and the 
special jurisdiction given by the 53rd Geo . 
III., c. 155, s. 105, did not warrant the. 
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mode of proceeding in this case, there be¬ 
ing no information or complaint by a 
native; nor did that section of the Sta¬ 
tute authorise imprisonment in the first 
instance. 

But the answer to the objection to the 
Defendant’s jurisdiction, founded on the 
European character of the Plaintiff, is, 
that it does not appear distinctly in the 
evidence, upon which alone we are to act, 
whatever our suspicious may be, that the 
Defendant knew, or had such information, 
as that he ought to have known of that 
fact ; and it is well settled that a Judge 
of a Court of Record in England, with 
limited jurisdiction, or a Justice of the 
Peace, acting judicially, with a special 
and limited authority, is not liable to an 
action of trespass for acting without juris¬ 
diction, unless he had the knowledge or 
means of knowledge of which he ought to 
have availed himself, of that which con¬ 
stitutes the defect of jurisdiction. Thus 
in the elaborate judgment of Mr. Baron 
Powell, in Gwyun vs. Poole (Lutw. App. 
1566), it is laid down, that a Judge of a 
Court of Record in a borough was not 
responsible, as a trespasser, unless he was 
cognizant that the cause of action arose 
out of the jurisdiction, or at least, that 
he might have been cognizant, but for his 
own fault; which last proposition Mr. 
Baron Powell illustrates by a reference to 
the case of the Marshalsea Court, which 
had jurisdiction only in certain cases 
where the king’s servants were parties, 
who being all eurolled, the Judge ought 
to have had a copy of the enrolment, and 
so would have known the character of 
the parties. It is true, says Mr. Baron 
Powell, (speaking of the case of a Borough 
Court,) that the cause of action does not 
arise within the jurisdiction of the Court, 
as it ought to do, but as the Judge cannot 
know that, except by the Plaintiff or De¬ 
fendant, until he knows it, the rule shall 
be in this case, as in others, “ ignorantia 
facti excusat .” Mr. Baron Powell lays 
down the same rule as to a party ; but 
his opinion in that respect is disapproved 
of by Lord Chief Justice Willes, in Mo- 
raria vs. Sloper (Willes, 35), but not so 
far as it relates to a judge or officer. 
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The like rule has been followed, in the 
case of Magistrates acting under the spe¬ 
cial powers of Acts of Parliament, who 
are not liable as trespassers, if they have 
jurisdiction to inquire into the facts stated 
before them, and nothing appears on one 
side or the other to show their want of 
jurisdiction. Pike vs. Carter (3 Bingham, 
78), Lowther vs. Earl of Radnor (8 East, 
13)! It is clear, therefore, that a Judge 
is not liable in trespass for want of juris¬ 
diction, unless he knew, or ought to have 
known, of the defect, and it lies on the 
Plaintiff, in every such case, to prove that 
fact. 

Iu the case now under consideration, it 
does not appear from the evidence in the 
case, that the Defendant was at any time 
informed of the European character of 
the Plaintiff, or knew it before, or had 
such information as to make it incumbent 
on him to ascertain that fact. The point, 
therefore, which is contended for by the 
Plaintiff, does not arise; and it is un¬ 
necessary to determine, whether, if dis¬ 
tinct notice had been given by the Plain¬ 
tiff to the Defendant, or proof brought 
forward that the Defendant was well ac¬ 
quainted with the fact of his being 
British-born, the Defendant would have 
been protected in this case, as being in 
the nature of a Judge of Record, acting 
irregularly within his general jurisdiction, 
or liable to an action of trespass, as act¬ 
ing by virtue of a special and limited 
authority, given by the Statute, which 
was not complied with, and therefore al¬ 
together without jurisdiction. 

The only doubt their Lordships have 
had in the consideration of this case, is, 
whether the evidence was sufficient to 
show that the Defendant knew or ought 
to have known, that the Plaintiff was a 
British-born subject. They have had 
none, that it was competent for the De¬ 
fendant to give his defence in evidence, 
under the general issue, by force of the 
Statute 42nd Geo . III., c. 85, s. 6, if not 
at common law. 



10th and 11th December , 1839. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Justice Bosanquet, Mr. 
Justice Erskine, and the Right Hon. Sir 
Herbert Jenner. 

Privy Councillor,—Assessor, Sir Edward 
Hyde East, Bart. 

On Appeal from a Final Order of the Sud- 
der Dewanny Adawlut of Bengal. 

Rajah Gopal Inder Na- ) Appellant, 
rain Roy,* ... / 

versus 


Rajah Jagarnath Gurg, ... Respondent. 

IN THE MATTER OF THE PETITION OF 

The said Rajah Gopal In- ^ 
der Narain, security in f 
the Cause wherein Rajah > Plaintiff 9 

Motee Lal Opudhiya l 
was ... ••• J 

versus 

Motee Hura, the Step- 

mother of the said Rajah > Defendant. 
Jagarnath Gurg, was ) 

A security originally tendered absolutely, singly 
md alone, standing on tbe record as a subsisting 
security, and never taken off the file* will not cease 
bo be a subsisting security, nor will be a security 
subsisting with others, on the addition of separate 
securities of five other persons. . . 

The intention of a party to a document, giving 
an obligation, is to be gathered from what he has 
said in the document, and not from what lie 
suggests. 

Lord Brougham : 


The question in this case, which was 
argued fully before their Lordships, was 
whether a security given by Gopal Inder 
Narain, in the case of Rajah Motee Lal 
vs. Jagarnath Gurg, must be held to be 
still subsisting as it has been decided to 
be in the Courts below or not. The 
ground upon which it is denied to be a 
subsisting security is, that in the case of 
Motee Lal vs. Motee Hura, Gopal Inder 
Narain had tendered a security ; which 
(be it observed in passing, is not imma¬ 
terial to the case,) was tendered by him 
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originally alone, ami upon the supposi¬ 
tion that he was to stand as the single 
security, without any oo-obligor, but 
which had never been accepted ; and that 
the whole proceedings taken together in 
the Zillah Court and the Provincial Court, 
by way of Appeal, and subsequently in 
the Zillah Court, and again in the Pro¬ 
vincial Court, do not amount to an ac¬ 
ceptance of that security. 

Now we are all of opinion, that if these 
proceedings be considered, they are ma¬ 
nifestly and undeniably an acceptance of 
the security, or at least that the security 
does subsist, as fully as if that difficulty, 
which alone is said to encumber the case, 
with respect to the existence of the se¬ 
curity ship never had been interposed by 
the order made in the Calcutta Provincial 
Court of Appeal, on the 19th of March 
1806. It becomes only necessary, in or¬ 
der to support this proposition, upon 
which the judgment below must have 
rested, and upon which our affirmance of 
that judgment proceeds, to state what 
those proceedings were. 

It appears that the Zillah Court, upon 
a reference to its Nazir , the proper officer 
(as we should refer it here to the Master), 
and upon his report, accepted the security 
of Qopal Inder Narain as sufficient. 
When the Provincial Court came after¬ 
wards to deal with the case, on the 19th 
of March 1806, they made an order, pro¬ 
ceeding upon reasons into the soundness 
or validity of which it is unnecessary to 
inquire, but coming to the conclusion 
that the security of the said surety was 
not valid, they ordered “ That a copy of 
the proceedings, containing a precept, be 
sent to the Zillah Judge of Midnapore,” 
and having displaced, as it is contended, 
Go pal Inder Narain’s security, the Court 
added, “ Should the Appellant, Motee 
Hura, presently give good security, the 
said Judge should cause her to enter on 
the contested Zemindary , and if she can¬ 
not, in conformity with the order of the 
27th of last month, the Zemindary should 
be delivered in oharge to Government, 
and the return should be forwarded on or 
before the 15th of April.” 

Now admitting for the present that, 
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without which the whole argument of the 
Appellant in this case fails, admitting 
that this is tantamount to an order re¬ 
jecting the acceptance of the security 
which had been accepted by the Zillah 
Court below, admitting that, without 
which I say this appeal cannot stand for 
a moment, then observe what follows. It 
was referred back, according to that order, 
to the Zillah Court, when the Zillah 
Court respectfully, but distinctly, sug¬ 
gests to the Provincial Court a circum¬ 
stance which appeared to the Zillah Court 
to have escaped the attention of the Pro¬ 
vincial Court, namely, that the acceptance 
of the security of Gopal Inder Narain had 
been already recorded, and therefore it 
appears unnecessary (this is the delicate 
form of expression they use out of respect 
to the Provincial Court) that that secu¬ 
rity having been accepted, and its accept¬ 
ance recorded, “ It appears unnecessary 
to inform the Profincial Court of the pre¬ 
sentation of these papers, because they 
were placed in the Record Office. Now 
an order has been issued by the said 
Court for rejecting the security of the 
said Gopal Inder Narain : it therefore 
seems proper to send the statements 
above-mentioned, since Goper Inder Na¬ 
rain, Zemindar , has been accepted as suf¬ 
ficient for this security.” 

Upon this the matter returns to the 
Provincial Court once more, and then 
- what is done by the Provincial Court ? 
We do not say that what took place on 
the 13th of May 1806 amounts to a dis¬ 
tinct reversal of the order of the 19th of 
March of the same year, which is the 
substratum of the Appellant’s whole ar¬ 
gument y we do not say that what was 
done on this 13th of May 18o6 amounts 
to an order rescinding the former order, 
which stated the invalidity, by which it 
must be supposed to be meant, according 
to the scope of the Appellant’s argument, 
the insufficiency of Gopal Inder Narain’s 
suretyship ; we do not say that therefore 
it was an order retracing the former alto¬ 
gether, and accepting the security which 
at first they had refused. But we say, 
at least it so far retraces the steps taken 
by the order of the 19th of March as to 
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show that the Provincial Court was not 
dissatisfied with the order made by the 
Zillah Court, either in the secoud in¬ 
stance, when they remitted it to the 
Zillah Court, or iu the first instance, when 
the Zillah Court accepted the security of 
Gopal Inder Narain : for recollect what 
the Court had done on the 19th of March. 

It said that Gopal Inder Narain’s secu¬ 
rity was insufficient, and that therefore it 
should be referred to the Zillah Court 
with that order, and that Motee Hura 
should be caused to enter on the contest¬ 
ed Zemindary if she should give good se¬ 
curity. But observe what they do on the 
13th of May 1806. They say, “ At this 
time it is not right that any order should 
be given for ousting the Respondent, who 
is in possession, or for changing his se¬ 
curity, which the Zillah Judge has pro¬ 
nounced sufficient, because the security of 
the Appellant is also thought sufficient.” 
That is to say, Gopal Tnder Narain’s se¬ 
curity plus the security of the five Ayala. 
Therefore what they then say is. Do not 
change the possession : let Motee Lai give 
whatever security he pleases or can give; 

• do not change the possession because his 
security is pronounced to be sufficient, 
contrary to what we had originally 
thought on the 19th of March. What is 
that security ? Gopal Inder Narain aud 
the five Kyals. 

Then comes the mode in which the 
Sudder Dewanny Adawlut deals with it, 
in which they say that, conformably to 
the custom aud according to the security- 
bond, it may be demanded from Gopal 
Inder Narain aud the other five securities, 
treating the whole six therefore as being 
a sufficient security. Now this clearly 
shows that all these Courts, not only the 
Zillah Court, not only the Sudder Adaw¬ 
lut, but the intermediate Court, the Pro¬ 
vincial Court, upon whose supposed re¬ 
jection and final rejection it must be con¬ 
tended that the security of Gopal Inder 
Narain never was accepted, it appears 
that that Court, as well as the other two, 
considered and dealt with Gopal Inder 
Narain’s obligation as an existing aud 
valid security. That appears clear, and 
then it was most accurately stated by the 

25 


Zillah Court, and not denied by the Pro¬ 
vincial Court, and further sanctioned by 
the final finding of the Sudder Dewanny 
Court, to be a security standing upon the 
record and never taken off the file, but 
subsisting upon the record. 

Now one observation plainly arises 
upon this. Has not Gopal Inder Narain, 
supposing he has any case at all for being 
let off, mistaken his way altogether'! 
Ought he not to have proceeded to have 
taken off the record, in order to have the 
argument of the Provincial Court ad¬ 
mitted and sanctioned by the Sudder 
Adawlut 1 Ought he not to have taken 
that course instead of allowing it to stand 
on the record as subsisting, aud then en¬ 
deavouring to escape its obligation by 
the argument to which I am next to refer, 
namely, that true it is it subsists,—that 
true it is therefore that here is a sub¬ 
sisting and valid security given by him, 
aud which may stand alone, and which is 
not joint but several, which is not condi¬ 
tional upon other persons, either five or 
one, or any of the Kyals joining in the 
security. But that inasmuch as he, the 
Appellant, acted upon the supposition 
that he was to be joined with the other 
five, and that the Courts acted upon a 
supposition that the other five were joined 
with him, they did not accept him alone, 
but accepted him in conjunction with 
those other five. 

First, then, it is said that he, Gopal 
Inder Narain, himself considered that he 
was only bound in the event of the other 
five being bound. Of what avail is it 
what a person considers who gives an ob¬ 
ligation 1 You are to look at what he 
does, not to what he thinks. You are to 
gather what he means from what he has 
said in his instrument, not from what he 
suggests. Now in order to escape the 
obligation of that instrument, you are to 
look to his obligation, which he has con¬ 
tracted in point of fact and in point of 
law, an obligation which is binding upon 
him, not to the intention, and motives, 
an expectation, and speculation, which he 
may have had iu his own mind at the 
time he so bound himself. If he really 
had intended only, aud meant only to 
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bind himself in this cause, upon the sup¬ 
position of his being bound together with 
the five Kyals t he ought to have framed 
the security in a perfectly different man¬ 
ner. He ought to have made it a joint 
security with those five Kyals, which 
would have given him his remedy against 
them, and he ought to have made it con¬ 
ditional upon those five Kyals becoming 
a subsisting security together with him¬ 
self. He has done no such thing, and it 
must further be remarked, that he ori¬ 
ginally, (which cuts even that little 
ground from under his feet as to what 
his views and intentions were,) that he 
originally tendered his security absolute¬ 
ly, singly and alone, and reckoned upon 
his being the only security in the cause, 
and it was received as such. But then 
the others were added for greater security. 
For whose benefit were the others added ? 
Not for the benefit of Gopal Inder Narain, 
who had originally tendered himself alone, 
and, as so tendered, had been accepted— 
no such thing—but for the better secu¬ 
rity of the Plaintiff in the cause. 

Then next, and lastly, it is said that 
the Court only accepted him conditional¬ 
ly, because they accepted him together 
with the other five. Now if the former 
view of the case was of little avail to the 
Appellant, this can be still less, because 
the Court have accepted him alone in 
point of fact. But we go further, and 
say that if the Court had accepted him 
with the other five, that would be imma¬ 
terial for the purpose of this argument ; 
for if they accepted him with the other 
five, and he bound himself uncondition¬ 
ally, without the other five, the Court 
accepted him according to his obliga¬ 
tion j — they accept him as a separate se¬ 
curity. They accept the other five as 
separate securities, and that acceptance 
is valid and effectual, and finished, and 
executed as to him, without the least re¬ 
gard to the other five, because it must be 
an acceptance in conformity to and ac¬ 
cording to the tenor of the whole obliga¬ 
tion. It would be just as good an argu¬ 
ment, just as solid a ground of escape, 
for Gopal Inder Narain to say, (and this 
applies to both parts of the case,) I gave 1 
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my security, I .tendered myself as a sure¬ 
ty, upon the supposition that the other 
five Kyals were sufficient ; if the five Kyals 
prove insufficient, therefore cadet questio 
as to me, for I never meant to bind my¬ 
self upon that supposition, and cadet 
questio as to the Court, for they uever 
meant to accept me upon that supposi¬ 
tion. But can any thing be a greater ab¬ 
surdity than this? because this is the 
very case provided for. The reason why 
Gopal Inder Narain’s security is taken, 
as well as the other five, is in case they 
should prove insufficient, so that, ac¬ 
cording to the scope of that argument, 
the very purpose for which Gopal Inder 
Narain is added to the five Kyals , namely, 
the possible insufficiency of the Kyals , 
would be set up as a reason for letting 
off Gopal Inder Narain. The very ground 
for taking Gopal Inder Narain being the 
possible insufficiency of the other five. 

Upon the whole, therefore, their Lord- 
ships are clearly of opinion that this is a 
valid and subsisting security, and that 
this Appeal must be dismissed with costs. 


11th December, 1839. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Justice Bosanquet, Sir 
Herbert Jenner, and the Eight Hon. Dr. 
Lushington. 

Privy Councillor,— Assessor , Sir Edward 
Hyde East, Bart. 

On Appeal from (he Sudder Dewanny 
Adawlut of Bengal. 

Keerut Sing (Defendant in 
three Suits, consolidated 
in this Appeal,)* 




Appellant , 


Koolahul Sing and others I 

(Plaintiffs in the said > Respondents. 

three Suits, ... ) 

According to the Hindoo law, the widow, in de¬ 

fault of issue, is entitled to succeed to the whole 
of hor deceased husband’s estate; but her title to 
such estate is only as tenant for life, and she has 
no power to alienate or devise any portion of her 
husband’s estate which on her death devolves to 
his legal heirs. 

* 2, Moore’s L A., p. 331. 
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Where, therefore, a party claimed possession of a 
raj, by virtue of a Wusseeyut-namah, (or deed 
operating as a will,) from the widow of a deceased 
Zemindar, who died without issue, leaving collate* 
ral heirs, the Judicial Committee refused to decide 
on the validity of the instrument devising the raj, 
being of opinion that the Rcvnee (the widow) was 
incompetent by law to execute such an instrument 
to the prejudice of her decease^ husband’s heirs, 
and therefore affirmed the decree of the Court be¬ 
low with costs. 

10th July, 18If). 

The Right Hon. Dr. Lushington : 

This Appeal is preferred against three 
Decrees of the Court of Sudder Adawlut, 
bearing date the 19th of January 1825, con¬ 
firming three Decrees made by the Pro¬ 
vincial Court of Patna on the 19th day of 
February 1823. The property involved 
in these suits appears to be very consider¬ 
able, and, on the death of the last pos¬ 
sessor, the Ranee, the widow of Juswunt 
Sing, became the subject of litigation, 
and gave rise to the three suits already 
mentioned. 

It is not necessary to enter into the 
particulars of these suits, further than to 
say that the Respondents claim, in va¬ 
rious proportions, the whole property, as 
heirs of the Rajah last in possession. 

The present Appellant, Keerut Sing, 
claims this Zemindary upon several 
grounds. First, by virtue of a Wusseeyut- 
namah, or deed, from the Ranee, the 
widow of the Rajah Juswunt Sing, the 
last proprietor, who died in possession of 
the property. This deed bears date the 
5th of July 1813, the Ranee having died 
herself on the 2(5th of October 1818. 
Secondly, the Appellant alleges himself 
to be a relation of the late Rajah, though 
not, as admitted at the Bar, the nearest 
relative. Thirdly, he claims as in pos¬ 
session, denying that the Respondents, 
the Plaintiffs in the Courts below, have 
made out their title. Both Courts have 
pronounced against his claims, and in 
favour of the Respondents. 

It may be expedient, in the first instance, 
to examine his title under the alleged 
deed, because, if the deed were validly 
executed, by a person having a legal au¬ 
thority so to dispose of the property, all 
other questions would be unnecessary, 
and in considering the title preferred un¬ 


der the deed, the power of the Ranee so 
to dispose of the property is obviously 
the first consideration, for if that ques¬ 
tion be determined in the negative, none 
can arise as to the execution. 

Then as to the power of the Ranee to 
dispose of the property, assuming Keerut 
Sing to be a near relation of her deceased 
husband, this question was put by the 
Court to the Pundits, and answered de¬ 
cidedly in the negative. 

There does not appear to be the least 
reason to doubt that this answer is a true 
exposition of the law which must govern 
the claims of all parties to the property. 
It is in conformity with the law as laid 
down and acted upon in former cases.* 

This doctrine too is recognized by the 
Judge of the Provincial Court, and also 
in his judgment of the 19th of February 
1823, and this Decree is affirmed by the 
Judge of the Sudder Dewanny Adawlut, 
on the 19th of January 1825, but with¬ 
out stating the law particularly. 

As we are all of opinion that the law 
has been correctly laid down, and that 
the Ranee had no power to execute a 
deed of this tenor, all title on behalf of 
the Appellant, as founded on this deed, 
necessarily falls to the ground ; and in 
this view all questions as to the execu¬ 
tion of the deed require no consideration. 
But as a title, on the footing of posses¬ 
sion, has been set up, we have not deem¬ 
ed it right wholly to pass by the question 
of execution. 

Keerut Sing had been the MoJchtar , or 
general attorney, of the deceased Ranee, 
and employed confidentially by her. 
Many witnesses have been examined to 
prove the due execution of the deed, exe¬ 
cuted beyond all question, if executed at 
all, under most suspicious circumstances. 
We do not think we are called upon to 
pronounce the whole to be a forgery, 
neither, on the other hand, are we satis¬ 
fied, on looking to the evidence and the 
discrepancies therein, that the whole pro¬ 
ceeding was bond fide, so that the. whole 
defect was the want of title in the grantor. 


* Rajunder Narain Rae vs. Bijai Govind Sine*. 
ante 175 et 186. w 
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We think that there is not sufficient 
ground for holding that the Appellant 
was a bond fide possessor by reason of this 
deed. 

The Appellant further alleges that his 
possession should not be disturbed, by 
reason that the Respondents are not the 
right heirs. Now, tirst, as to his posses¬ 
sion, the facts appear to be as follows :— 
The Appellant, being MoJchtar, as already 
stated, of the late Ranee, and resident 
with her on her death, on the 26th of 
October 1818, took possession of the pro¬ 
perty. The property was attached by 
Decree of the Judge of the city of Patna, 
on the 26th of December 1818, with per¬ 
mission to any of the parties to institute 
a suit in three mouths. Iu the month of 
September 1821, that Decree was revers¬ 
ed by the Provincial Court, and the Ap¬ 
pellant restored to the possession of the 
property. Several suits were then insti¬ 
tuted, and on the 14th of June 1822, the 
Proviucial Court took charge of the pro¬ 
perty, by the appointment of a Sarbara- 
kar. There was also a claim preferred, 
on behalf of the Government, for the pro¬ 
perty, as an escheat, but it does not ap¬ 
pear that that claim was prosecuted. 
We are of opinion that this is not such a 
possession as can be regarded with any 
favourable eye. It is not necessary to 
say how it should be dealt with if there 
was no title at all in the Respondents. 
It is sufficient to observe that, though 
doubts may exist as to the proportion in 
which the claimants should share, we 
think the Decrees appealed from are right, 
to the extent that the Respondents, in 
some proportion or other, are entitled to 
the whole property. As against them col¬ 
lectively the Appellant has no right at all. 

Under these circumstances we intend 
to affirm the Decrees of the Court below. 
There are in point of fact, it may be said, 
three Decrees of the Inferior Court, and 
three Decrees of the Superior Court, for 
all the suits seem to have been consider¬ 
ed as one combined suit. Their Lord- 
ships think it right not only to affirm those 
Decrees appealed from, but also with 
costs. They do not think it necessary to 
enter more particularly into the evidence, 


inasmuch as they affirm these Decrees; 
but they are of opinion, looking at all the 
circumstances attending the taking the 
possession of this property, and the man¬ 
ner in which the deed is alleged to have 
been obtaiued, that it is their duty to 
affirm the Decrees with oosts, and to dis¬ 
courage such attempts to take property 
from the right heirs by doubtful deeds of 
gift and erroneous assertions of heirship. 


7th and 11th February , 18^0, 
Present : 

Members of the Judicial Committee ,—Mr. 
Baron Parke, Mr. Justice Bosanquet, Mr. 
Justice Erskine, and 8ir Stephen Lushing- 
ton. 

Privy Councillor,— Assessor , Sir Edward 
Hyde East, Bart. 

On Appeal from the Supreme Court of 
Bombay . 

Nathoobhoy Ramdass,* ... Appellant , 


versus 

Mooljee Madowdass, Go- 
paldass Madowdass, and 
Munmohundass Davi- 

DASS, 


Respondents . 


With regard to the question—whether under the 
Charter of Justice of Bombay it was competent to 
appeal against any determination which was not of 
a final character, which did not settle some right 
or impose some duty—it was held that as that 
Charter is, as near as may be, a transcript of that 
of Madras (33 Geo. III.), which again follows that 
of Bengal (13 Qeo. III.), with this difference that li¬ 
berty is given to appeal against any judgment or 
determination of the Supreme Court of Madras, 
whereas the liberty to appeal is given in the Cal* 
cutta Charter against any judgment, decree , order , or 
rule , afterwards varying the terms to judgment , 
decree , or decretal order; it is clear that the word 
determination is at least equivalent to the terms 
in the Bengal Charter. 

Held also that the appeal under those Charters is 
not confined to cases in which some right or duty 
is finally decided; it, however, not extending to the 
findings of a ]ury on the issues directed from the 
equity side, unless those findings were excepted to 
and a motion for a new trial made. 


Mr. Baron Parke :— 


In this case a motion was made on the 
part of the Respondent to dismiss the 
appeal, so far as it was an appeal from 
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^tftrdecision of the Supreme Court of 
Bombay on its commou law side, in the 
nature of a verdict on an issue directed 
on the equity side of that Court in this 
suit, it beiug admitted that the appeal 
was competent so far as it related to the 
equity suit. 

The suit was instituted by the Appel¬ 
lants to recover their shares, as the resi¬ 
duary legatees of the estate of a Hindoo 
testator, whose executors are represented 
by the Respondents. The answer of one 
of the executors set up a case of partner¬ 
ship between the testator and himself, 
and a right to retain the amount of the 
balance due from the testator. The Court 
ultimately directed two issues to be tried 
on the common law side of the courts, 
one whether there was such a partner¬ 
ship, and the other whether it had been 
put an end to. The Court on the com¬ 
mon law side, on the trial of the first is¬ 
sue, decided that there was a partnership. 

There was no motion for a new trial, 
but the Court on the common law side 
gave leave to appeal on the 2nd of Sep¬ 
tember 1836, on giving security, without 
mentioning the time for it. The petition 
for leave to appeal was filed on the 22nd 
of October 1836, but the security was not 
given until the 22nd of November 1837. 

On the 19th of November 1836, the 
cause came on for further directions 
founded on the issues, and a decree was 
made referring it to the Master to take 
the usual accounts. 

On the 28th of February 1837, leave 
was given to appeal from this decree, on 
condition of the amending of the petition 
of appeal, and stating that leave had 
been given on the common law side to 
appeal against the finding on the issues. 

On the 12th of February 1838, an or¬ 
der nisi was obtained to discharge the 
order for leave to appeal against the find¬ 
ing on the issues, and on the 23rd of the 
same mouth, the Court made that order 
absolute, and the leave to appeal was 
rescinded, but on what ground does not 
appear. 

Notwithstanding the order for leave to 
appeal, of the 2nd of September 1836, 
was so rescinded, the appeal was lodged 


in the Privy Council against the finding 
on the issues, as well as the decree on 
the equity side, of the 19th of November 
1838, and it is contended that so far as 
relates to the findings, it is not compe¬ 
tent for the Appellant to prosecute his 
appeal $ under these circumstances, se¬ 
veral objections were taken and argued, 
which the Court will now dispose of, 
having taken time for consideration on 
account of the practical importance of 
some of them. 

One objection was that under the Char¬ 
ter of Justice of Bombay, it is not com¬ 
petent to appeal against any determina¬ 
tion which is not of a final character, 
which does not settle some right or im¬ 
pose some duty. The Charter of Justice 
of Bombay is, as near as may be, a tran¬ 
script of that of Madras, of the 33rd Geo . 
III. The Charter of Madras follows that 
of Bengal, of the 13th Geo. III., with this 
difference, that liberty is given to appeal 
against any Judgment or Determination 
of the Supreme Court of Madras, whereas, 
the liberty to appeal is given in the Cal¬ 
cutta Charter against any “Judgment, 
decree, order, or rule,” afterwards vary¬ 
ing the terms to “Judgment,” “ Decree,” 
or “ Decretal order.” In other respects 
the provisions in each are substantially 
the same, and we are all of opinion that 
the word “ determination” is an expres¬ 
sion at least equivalent to the terms used 
in Bengal Charter ; and as an appeal un¬ 
doubtedly lies from all Decrees or Decre¬ 
tal orders in the equity side of the Su¬ 
preme Court at Calcutta, it does equally 
from every decree or decretal order on 
the equity side of the Supreme Court of 
Bombay and Madras. 

The context of all the three charters 
shows that the appeal is not confined to 
oases in which some right or duty is final¬ 
ly decided ; and the clause limiting the 
value in dispute to ten thousand Pagodas 
does not apply to the value of the matter 
in dispute involved in the order, but to 
the subject of the suit itself. 

But then it is said that this finding of 
the Court on its common law side, in the 
mature of a verdict, is a “ determination ” 
which may be directly appealed from. 
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Undoubtedly such a verdict in a common 
law suit, might be indirectly appealed 
from, iu an appeal against the judgment 
in that suit, which is founded on that ver¬ 
dict, the evidence, as well as the finding, 
being brought up as part of the proceed¬ 
ings, and included in the transcript. But 
the verdict only, prior to judgment being 
given, could not be appealed from in a 
common law suit; nor can this verdict on 
an issue directed from the equity side, as 
a determination in a common law suit. 

There is indeed no common law suit. 
In trying the issue, the Court of law is 
merely ancillary to the Equity Court: it 
investigates facts, and pronounces its 
opinion on them, merely in order to 
ground some further proceedings in the 
equity suit : the verdict itself is no pro¬ 
ceeding in the equity suit, it only be¬ 
comes so when it is adopted and acted 
upon in that suit. It stands on the same 
footing as the finding of a jury iu a dis- 
tiuct common law Court, analogous to 
the case of a reference to the Master, 
which when confirmed by the Court, and 
not before, is the subject of appeal. If a 
party objects to such a report, he must 
except to it, and the overruling that ob¬ 
jection aud conforming the report, opens 
the whole question of the propriety of the 
finding of the facts contained in it, to the 
review of the Court above j but if there 
be no exception, the report is not open to 
such revision. In the present case, the 
Appellant meaning to object to the find¬ 
ing of the Court on the facts, should have 
applied to the equity side for a new trial, 
as a verdict against evidence \ and having 
brought all the evidence before the Court, 
the refusal of a new trial and consequent 
^adoption of the finding, as one of the 
grounds for a decree, would then have 
been the subject of appeal; and the pro¬ 
priety of the decision on the facts would 
he considered aud decided in a Court of 
Appeal. But as the Appellant did not 
pursue that course, he must be taken to 
have made no objection to the finding, 
and the verdict on the issue of which the 
postea is the only evidence, is to be treat¬ 
ed as one proof of the truth of the facts 
in the cause involved in it, and may be 
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acted upon accordingly. I say as one 
proof—not a conclusive proof, because it 
might happen that in opinion of the 
Court of Appeal, the evidence in the 
cause was so strong that no finding of a 
jury, or the finding of the Court below 
itself ought to weigh against it. 

As there has been no application for a 
new trial in this case, the facts proved on 
the issues, and the propriety of the find¬ 
ing upon it, cannot now be brought under 
our review—and the appeal must be con¬ 
fined to the propriety of the decree on 
further directions, founded on the postea f 
and the evidence in the cause. 

In the case of Chowdry v. Mullick, 
the question was disposed of, upon a dif¬ 
ferent point. 

Another objection taken by Mr. Wigram 
would also in our opinion be fatal : viz. t 
that the leave to appeal granted at the 
common law side, has been vacated, by 
order on the common law side of the Court 
—and if an appeal could be against an 
order on the common law side, it ought to 
have been made against the last order 
which stands good until vacated. At all 
events, therefore, there is now no liberty 
to appeal against the finding on the is¬ 
sues, and so much of this appeal therefore 
as seeks to vary or alter the judgments 
of the Supreme Court on the issues must 
be dismissed. 


7th and 8tli December, 1840. 
Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Justice Bosanquet, Mr. 
Justice Erskine, and the Right Honourable 
Dr. Lushington. 

Privy Councillor,— Assessor , Sir Edward 
Hyde East, Bart. 

On Appeal from the Sadder Dewanny 
Adaivlut of Bengal * 

Ghirdharee Sing,+ ... Appellant , 

versus 

Koolahul Sing and others, Respondents. 

A Hindu widow’s estate is a life-estate. _ 

In reviewing the proceedings in India, where 
the Hindu and Mahomedan Laws are the rule, and 

* Reported 4, Macnagh. Sud. Dew. Reps., 9. 
t 2, Moore’s I. A., p, 311. 
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where the forms of pleading are wholly different 
from those in use in Courts where the l iw of Eng¬ 
land 'prevails, the Privy Council must look to the 
essential justice of the case without considering 
whether matters of form have been stricty attended 


to. 

Every body is legally presumed to know the law. 

In a suit for possession upon an alleged Wusseeyut- 
namah or deed of gift, in which all persons having 
any claim to the property were, directed to come in 
by a proclamation in conformity with s. 13, Reg. 
III. of 1793, and the Plaintiff raised no objection as 
to the omission of any issue in the inferior Court, 
nor, when the case came before the superior Court, 
made any petition to admit fresh evidence, omission 
in the issues of the question of the rights of the 
parties and failure to adduce evidence were no valid 
grounds of objection to the proceedings of the 
Courts below. . .. 

The onus of proof that a Raj is indivisible, lies 
upon the party who claims, as heir, to be entitled to 
succeed to the whole. 


15th February, 18^1, 


The Eight Hon. Dr. Lushington : 


Rajah Juswunt Sing was the last male 
possessor of this property, which forms 
the subject of the present Appeal. He 
died iu the year 1801. Upon his death, 
the Ranee, his widow, obtained posses¬ 
sion, being entitled by law to a life-estate. 
In October 1818, she also died, and then 
commenced the litigation which has pro¬ 
duced the Appeal now to be decided. 

Their Lordships have already disposed 
of another appeal relating to the same 
property, to the particular circumstances 
of which it will not be necessary to ad¬ 
vert, though some of the facts must be 
stated to render the judgment now to be 
given more intelligible. 

Upon the Ranee’s death, several per¬ 
sons preferred claims to the property. 
Keerut Sing founded his title on an 
alleged Wusseeyut-namah, or deed of gift 
from the deceased Ranee, averring also 
that ho was a near relation. He being 
Mokhtar , and resident with the Ranee at 
the time of her death, immediately took 
possession of her estate aud property. 
Some of the other claimants having dis¬ 
puted Keerut Sing’s right, upon which 
disturbances arose, the Judge of the City 
of Patna, by Decree dated the 26th of 
December 1818, attached the property, 
giving to any of the parties permission to 
bring a suit > but in September 1821, 


such Decree was reversed, and Keerut 
Sing again put in possession, the other 
claimants being left to their remedy by 
regular suit. 

On the 20th of December 1821, Koola- 
hul Sing filed his plaint in the Provincial 
Court of Patna against Keerut Sing, and 
in this proceeding he alleged that the 
hereditary right of succession to the pro¬ 
perty attached to the descendants of Lai 
Sing, his grandfather, and to the des¬ 
cendants of Kulal Chuud, the grandfather 
of the grandfather of Ghirdharee Sing, 
in proportion of a moiety to each branch. 

On the 81st of December in the same 
year 1821, Ghirdharee Sing filed his 
plaint against Keerut Sing, and therein 
he claimed the whole by descent, alleging 
also a Wimeeyut-namah made to him by 
the Ranee, transferring the property. 

On the 23rd of May 1822, the suit of 
Ghirdharee Sing having been called be¬ 
fore the Court, the J udge issued an order 
that proclamation should be made for 
all persons pretending to have auy claim 
to the property of the deceased Ranee, to 
appear iu six weeks, and prosecute their 
claims; such order purporting to be made 
in pursuance of section 13, Regulation 
III. of 1793. 

On the 24th of August 1822, Neem- 
dharee Sing filed his plaint against 
Keerut Sing, and therein he stated him¬ 
self to be the younger brother of Ghir¬ 
dharee Sing; he alleged, that according 
to the custom and rule of tho family, 
the youngest brother ou*ght to succeed to 
the raj and musnud , further averring, 
that if his claim on the ground of custom 
should bo rejected, the property should 
bo divided equally among the heirs. In 
those three suits each of tho Plaintiffs 
produced documentary evidence; Ghir¬ 
dharee Sing also examined witnesses. 
Keerut Sing, the Defendant, filed several 
documents, and examined some -witnesses. 

In February 1823, the Collector of 
Bahar filed a claim for the property on 
behalf of the Government, on the pre¬ 
sumption that none of the claimants 
could establish a title. On the questions 
of law which arose in the various suits, 
tho Court took the opinion of tho Pundits , 
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and on the 19th of February 1823 pro¬ 
ceeded to deliver judgment in all the 
three suits. By the Decrees theu made, 
the Court pronounced against all preten¬ 
sions of Keerut Sing, the Defendant, and 
divided the property into two parts, 
giviug one part to the descendants of 
Mya Ram, the other to the descendants 
of Doolab Sing. The effect of this Decree 
was to give an eighth part of the whole 
to Ghirdharee Sing, another eighth to 
Neemdharee Sing, and one quarter to 
Koolahul Sing and others who were the 
heirs of Mungul Dutt. 

From these Decrees there were four 
Appeals to the Sudder Dewanny Adawlut, 
three by Keerut Sing against each of the 
three original Plaintiffs, and one by Ghir¬ 
dharee Sing against Koolahul Sing and 
others entitled to shares by the Decrees 
of the 19 th of February 1823. 

The Decrees were severally affirmed by 
the Sudder Dewanny Adawlut, the last 
of which forms the subject of the present 
appeal. 

The first objection raised on behalf of 
the Appellant is, that, in the Court be¬ 
low, some of the questions which have 
been determined by the Decree were ne¬ 
ver put in issue, and that in consequence 
the Appellant is aggrieved, not by this 
omission only, but by being deprived of 
the opportunity of producing evidence 
material to support his case. But their 
Lordships are of opinion that this objec¬ 
tion is in both respects void of any solid 
foundation. In reviewing the proceedings 
in India, whence the appeal is brought, 
the Courts where the Hindoo and Maho- 
medan Laws are the rule, and where the 
forms of pleading are wholly different 
from those in use in Courts where the 
law of England prevails, this Court must 
look to the essential justice of the case, 
without considering whether matters of 
form have been strictly attended to. 

The objection is, that in the Court be¬ 
low the only questions really put in issue 
were whether Keerut Sing, the Appellant 
in the former Appeal, was entitled to the 
raj by virtue of the deed of gift, or other¬ 
wise, and that the claims of the parties 
to the present Appeal were not directly 
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put in issue. But it is quite manifest 
from the whole course of the proceedings, 
that all parties well knew, and acted 
upon the knowledge, that the suits were 
not only to decide upon the claims of 
Keerut Sing, but to determine also what 
parties were entitled to the property the 
subject of the suit. The parties legally 
must be presumed to know the Regula¬ 
tions of the East India Company on this 
subject. But the case is not left to that 
presumption j for on the 23rd of May 
1822, as has been already stated, the 
Court, in the very suit where the present 
Appellant was Plaintiff, directed, in con¬ 
formity with section 13, Regulation III. 
of 1793, proclamation to be made for 
all persons to come in who had any claim 
to prefer to this property. It is wholly 
impossible therefore that the Appellant 
could be ignorant of the nature of the 
proceeding, nor do we find any objection 
raised by him until after the Decree had 
been pronounced, giving him but a small 
share of the property he claimed. Nor 
does the objection that the Appellant was 
prevented from adducing evidence which 
might have supported his case, stand 
upon any more soild foundation; for even 
supposing that he or his advisers laboured 
under any mistake whilst the proceedings 
were pending in the inferior Court, it is 
manifest that the Decree of the inferior 
Court at once brought the matter to their 
knowledge, from their own complaint, 
that when the cause got into the superior 
Court, the Sudder Dewanny Adawlut, 
they were well aware of all possible diffi¬ 
culties arising from any omission ; and 
yet, though the Court is in the habit of 
receiving fresh evidence, and actually did 
receive it in this case, the Appellant, 
though in the petition of Appeal he has 
stated this as a ground of complaiut, ne¬ 
ver petitioned the Court to admit any 
additional evidence, nor has at any time 
attempted to specify what evidence could 
be brought forward. 

The objections then being of no weight, 
the points in the case are few and simple. 
It has been contended that this raj is an 
indivisible raj, and that the Appellant is, 
as heir, entitled to succeed to the whole. 






ON APPEALS FROM INDIA. 



If '* 

(I 

m '/ 


' m 


<SL 


Now both the Courts below were of opi¬ 
nion that the evidence produced wholly 
failed to establish the position that this 
raj was indivisible, the onus of proof un¬ 
der the circumstances clearly lying upon 
the Appellant. The course of possession 
and enjoyment is most distinctly opposed 
to such a claim. The property had been 
held jointly, or, as it is termed in the 
judgment of the Court below, in coparce¬ 
nary, and Mya Ram, through whom the 
Appellant makes his claim, had himself, 
upon a former occasion, set up a title to 
the property, entirely inconsistent with 
the judgment of the Court. Nay, eveu 
the Appellant himself, at the commence¬ 
ment of these proceedings, filed a docu¬ 
ment, in conjunction with the Respon¬ 
dent, setting forth a joint claim. Any 
claim, on the ground of adoption, falls to 
the ground, for nearly the same reasons, 
as well as for the defect of proof. 

Under these circumstances, their Lord- 
ships are of opinion that the Appeal must 
be dismissed, with costs. 


11th and 24-th February , 1840. 
Present : 

Members of the Judicial Committee, — Mr. 
Baron Parke, Mr. Justice Bosanquet, Mr. 
Justice Erskine, and the Right Honour¬ 
able Dr. Lushington. 

Privy Councillor,— Assessor ,—Sir Edward 
Hyde East, Bart. 

On Appeal from the Supreme Court of Ju¬ 
dicature at Fort William in Bengal . 

Richard Howe Cockerell, j 

Dwarkanath Tagore, > Appellants, 
and Aushootosh Day,* j 

versus 

Theodore Dickens, ... Respondent. 

Personal estate is, generally speaking, governed 
by the law of the domicile of the owner, and trans¬ 
ferred by an assignment according to that law, but 
real estato by the Zeo? loci rei sites , and not so 
transferred. 

The principle that one creditor shall not take a 
part of the fund which otherwise would have been 
available for the payment of all the creditors, and 
at the same time be allowed to come in pari passu 
with the other creditors for satisfaction out of | 

* 2, Moore’s I. A., p, 353. 


the remainder of that fund, does not apply 
where that creditor obtains by his diligence some¬ 
thing which did not and could not form a part of 
that fund. 

If the real estate in a foreign country of an in¬ 
solvent here, does not pass by assignment under 
9 Oeo. IV., c. 73, s. 9, nor can in any way be got 
hold of and made available by the assignees, for 
the payment of general creditors, any individual 
creditor who can obtain it by due course of law, 
will have a right to hold it; and if he duly proves 
the debt due to him, before he has been paid any 
pai’t of the debt so proved, by means of that estate, 
he will be entitled to receive the dividends under 
the insolvent estate, until he has been paid alto¬ 
gether twenty shillings in the pound. 

Under the prayer for general relief, specific relief 
may be granted of a different description from the 
specific relief prayed for by the bill; provided the 
bill contains charges, putting material facts in 
issue, which will sustain such relief. 

Mr. Baron Parke : 

This is an appeal from an order of the 
Supreme Court at Calcutta, on the Equi¬ 
ty side of that Court allowing a demurrer 
and dismissing a bill. 

The facts stated in the bill, and admit¬ 
ted by the demurrer, are shortly these : 

The Appellants, the Plaintiffs below, 
are the assignees, under the Indian In¬ 
solvent Act, of Palmer and Co., who were 
indebted, at the time of their insolvency, 
to the estate of a deceased Armenian mer¬ 
chant, Gavorke Manuk, domiciled at Ba¬ 
tavia, in the sum of 2,52,460 rupees. 
The Respondents were, at the time of the 
filing of the bill, the representatives of 
the deceased in Bengal: other represen¬ 
tatives had been appointed before, and 
been removed. In Batavia his represen¬ 
tatives were the Orphan Chamber, who, 
after the insolvency, proceeded in the 
Court at Batavia to recover satisfaction 
from a real estate in Java, the joint pro¬ 
perty of Palmer & Co. and Cockerell & 
Co., but held in the individual name of 
Palmer. The assignees of Palmer & Co. 
in vain interposed : their claim was dis¬ 
allowed by the Colonial Court and the 
Court of Appeal in Europe, and the 
Orphan Chamber ultimately recovered 
1,50,134 rupees, a sum greatly exceeding 
the amount of all the dividends declared 
at the time the bill was filed on the debt 
of 2,52,460 rupees, or likely to be declar¬ 
ed thereon. In the meantime, and be¬ 
fore the process against the real estate in 
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Java, the Bengal representatives of the 
deceased received at different times from 
the assignees of the insolvent estate, divi¬ 
dends amounting to 71,793 rupees on the 
whole debt. The Orphan Chamber had 
also caused process to be served on debt* 
ors of the firm domiciled at Bencooleu 
in the island of Sumatra, and were en¬ 
deavouring to enforce the sentence which 
they had obtained at the Court at Batavia 
against those debtors. And the prayer 
of the bill was, that the Defendant, the 
now Respondent, might be decreed to re¬ 
fund to the Plaintiffs all the dividends 
received by him, or the preceding repre¬ 
sentatives of the deceased creditor in 
Bengal, with interest, and that the De¬ 
fendant might be restrained by injunction 
from suing for, demanding, or recovering 
any future dividends, from the estate of 
Palmer and Co., in respect of the debt 
due to the deceased’s estate, until all the 
other creditors of the insolvent firm 
should have received dividends on their 
respective debts, proportionate to, and in 
the like ratio, as the sum realized by the 
process in the island of Java, or which 
had or might be realized by the proceed¬ 
ings at Bencoolen, or elsewhere, within 
the kingdom of the Netherlands; and 
for such further and other relief as the 
nature of the case should require. 

The learned Chief Justice of the Su¬ 
preme Court, Sir Edward Ryan, with the 
notes of whose judgment we have been 
furnished, had his attention directed solely 
to the question, whether the Defendant 
was bound to refund the past dividends, 
and ought to be restrained from receiving 
any in future, in consequence of the sa¬ 
tisfaction received by the Orphan Cham¬ 
ber, (representing the same deceased cre¬ 
ditor as the Defendant,) out of the real 
estates of the insolvent in Java. Upon a 
review of the authorities upon this sub¬ 
ject, and acting on the distinction be¬ 
tween personal and real estate, the former 
of which is, generally speaking, governed 
by the law of the domicile of the owner, 
and transferred by an assignment accord¬ 
ing to that law, the latter by the lex, loci 
rei sitoe y and not so transferred—the Chief 
Justice gave his opinion, though with 
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some little doubt, that the assignees had 
no right to the real estate in Java, and 
consequently allowed the demurrer and 
dismissed the bill. 

If this had been the sole question in 
this case, their Lordships have no diffi¬ 
culty in saying that they should have 
concurred entirely in opinion with Sir 
Edward Ryan. If the real estate in Java 
did not pass by the assignment under 9 
Geo . IV., c. 73, s. 9, nor could in any way 
be got hold of, and made available by the 
assignees, for the payment of the general 
creditors, any individual creditor who 
could obtain it by due course of law, 
would have a right to hold it, and if he 
duly proved the debt due to him, before 
he had been paid any part of the debt so 
proved, by means of that estate, he would 
be entitled to receive the dividends under 
the insolvent estate, until he had been 
paid altogether twenty shillings in the 
pound, exactly in the same way as if the 
creditor had had a security on the real 
estate or personal credit of a third per¬ 
son. In this case he could neither be 
compelled to refund the money obtained 
by means of the real estate, or the divi¬ 
dends received on the debt, or be restrain¬ 
ed from receiving those hereafter to be¬ 
come due. 

The principle is, that one creditor shall 
not take a part of the fund which other¬ 
wise would have been available for the 
payment of all the creditors, and at the 
same time be allowed to come in pari 
passu with the other creditors for satisfac¬ 
tion out of the remainder of that fund : 
and this principle does not apply where 
that creditor obtains by his diligence 
something which did not and could not 
form a part of that fund. 

Was the real estate in Java therefore a 
part, or capable of beiug made part, of the 
general fund distributable under the 
Bengal Insolvent Act ? Upon the state¬ 
ments contained in the bill, it does not 
appear that it was. Under the general 
assignment made by Palmer & Co., of all 
their property which would operate wher¬ 
ever, but not elsewhere, the Imperial Par¬ 
liament could give the law, it certainly 
would not pass, unless the law of Java 
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made such conveyance, being in the Eng¬ 
lish form operative. There is no state¬ 
ment that it did; and on the contrary, as 
the intervention of the assignees was held 
to be ineffectual by the Court at Batavia 
and by the Court of Appeal in the Nether¬ 
lands, it must be assumed that by the 
lex loci rei sitce the assignees were not at 
the time of the suit by the creditors en¬ 
titled to the property. 

But it is said that they might by some 
mode of proceeding have obtained this 
property, and brought it into the common 
fund, if the creditors had not interfered. 
We are not however able to see in what 
way that could have been accomplished 
by the law of England in force at Cal¬ 
cutta : there is no statement that it could 
have been done by the law in force at 
Java ; as to the law of England, assuming 
that it did not pass, we have the autho¬ 
rity of Lord Eldon in Selkrig vs. Davis, 
(2 Dow. 245.) in the analogous case of 
an English Commission of Bankruptcy, 
that a bankrupt could not be compelled 
directly to assign his foreign real estate 
to his assignees, and though there are 
indirect methods, as withholding their 
certificate, or by creditors assigning their 
debts to others in order to obtain execu¬ 
tion against the real estates, neither of 
these are in the power of the assignees, 
as such, nor would the first of them seem 
to be in any case properly applied ; at all 
events no such steps, as far as appears by 
the bill, were taken by any persons at 
the time the right of the Orphan Chamber 
accrued. They were then, by law, fully 
entitled to have satisfaction out of the 
real property, and that property was at 
that time no part of the fund available 
for the benefit of the general creditors. 
And we are of opinion, on these grounds, 
that the personal representatives of the 
deceased were entitled to all the benefit 
they had then obtained by their diligence, 
as much as if it had been the estate of a 
stranger. 

But it is insisted on the behalf of the 
Appellants, that the bill states that there 
was personal estate at Bencoolen, viz., the 
debts due from persons domiciled there, 
and which did pass under the assignment, 


and that they were entitled to some spe¬ 
cies of relief, under the general prayer of 
relief, in respect of that part of their 
claim. Such relief, it was contended, 
ought to be given either by injunction to 
restrain proceedings against the Ben¬ 
coolen debtors, or to restrain the Defend¬ 
ants from receiving further dividends un¬ 
less those proceedings were declared to be 
abandoned. It was not disputed thatthe 
debts at Bencoolen did pass by the ge¬ 
neral law of nations under the assign¬ 
ment i but it was contended that in this 
case the Plaintiff could not have any part 
of that relief which they now ask. 

First; that no injunction could be 
granted to restrain the proceedings against 
the Bencoolen debtors, because the Or¬ 
phan Chamber was not a party to the 
suit, nor subject to the jurisdiction of the 
Court. And this we think is a satisfac¬ 
tory answer to the argument that this 
species of relief could be granted. 

Secondly; that an injunction to stay 
the receipt of dividends was not the pro¬ 
per remedy, but that the jurisdiction was 
in the Insolvent Court on petition. We 
do not find that any jurisdiction is given 
to the Insolvent Court by the 9th Geo. 
IV., c. 73, to determine such matters on 
petition, and we cannot assume that they 
have any such power ; still less that they 
have such power exclusively. This ob¬ 
jection therefore cannot prevail. 

Lnstly; it was said that the Plaintiffs 
were not entitled to such relief, under the 
general prayer. There is no dispute about 
the rule on this subject, which is laid 
down by Lord Eldon, in Hiernvs. Mill 
(13 Ves. 119.) in very distinct terms: 
“ The rule is, that if the bill contains 
charges, putting facts in issue that are 
material, the Plaintiff is entitled to the 
relief which those facts will sustain under 
the general prayer, but he cannot desert 
the specific relief prayed, and under the 
general prayer ask specific relief of ano¬ 
ther description, unless the facts and cir¬ 
cumstances charged by the bill will, con¬ 
sistently with the rules of the Court, 
maintain that relief.” If we apply this 
rule to the present case, we find that the 
specific relief which is now contended may 
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be asked for at the bar under the general 
prayer, —namely, au injunction to restrain 
the receipt of dividends, until the pro¬ 
ceedings at Bencoolen should be aban¬ 
doned, is supported and warranted by the 
general case made by the bill as to the 
personalty, and is, in truth, a relief of the 
same description as that specifically pray 
ed for, namely, an injunction to stay the 
receipt of dividends until all the creditors 
were on an equal footing. It is only a 
different qualification or modification of 
the specific relief prayed. 

We are of opinion, therefore, that as 
the Plaintiff had an equity to obtain some 
relief under the bill, the demurrer ought 
not to have been allowed, and the order 
of the Court below must be reversed. 


8 th and 9th December, 1840. 
Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Justice Bosanquet, Mr, 
Justice Erskine, and the Right Honour¬ 
able Dr. Lushington. 

Privy Councillor,— Assessor, Sir Edward 
Hyde East, Bart. 

On Appeal from the Sadder Dewanny 
Adawlul in Bengal. 

Jewun Doss Sahoo,* ... Appellant, 
versus 

Shah Kubeer-ood-deen, ... Respondent. 

Although the words “luawi” and “ Altamgha” 
are used in a royal grant, and the petitioners for the 
grant are mentioned therein, yet, where the grant 
clearly appea rs to have been made for charitable 
purposes, the Khankah oi the establishment will be 
the real donee, and the pei’sons named only Mut- 
wctlies of the Khankah , having no right to alienate 
by gift or otherwise. To constitute Wukf, the ex 
press use of the term is not necessary. By Regula¬ 
tion II. of 1805, 8. ii., a suit for the recovery of 
possession of Wukf or endowed property by a 
Mutwallee or superintendent of the property, will lie 
at least within twelve years from his appointment. 

15th February, 1841* 

Mr. Justice Bosanquet: 

The Respondent in this case, on the 
17th of September 1822, commenced a 
* 2, Moore’s I, A., p. 390. 
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suit against the Appellant by plaint in 
the Provincial Court of Patua, to recover 
certain villages, alleged to have been in¬ 
alienably appropriated by royal grant to 
the support of a Khankah or religious 
house, of whioh the Plaintiff was the su¬ 
perior or Sijjada-nashin. 

These villages, on the 27th of January 
1807, were transferred to the Defendant 
by Shah Shumsh-ood-deen, the Plaintiff’s 
father, then the Sijjada-nashin, as a se¬ 
curity for the repayment of a loan of 
rupees 23,501, which transfer was abso¬ 
lute in form, but of which a defeazance 
( Meadi-ikrar-namah) was executed on the 
same day by the Defendant, and provid¬ 
ed, that if the sum advanced should be 
repaid on or before May 1809, the sale 
should be void ; if not, that the villages 
should become the absolute property of 
the Defendant. On the 2nd of February 
1810, Shah Shumsh-ood-deen, in consi¬ 
deration of a further sum of rupees 5,000, 
executed another instrument, Ikrar-namah, 
purporting to convey the villages to the 
Defendant absolutely, and on the 5th of 
the same month Shah Shumsh-ood-deen 
died. 

On the part of the Plaintiff it was con¬ 
tended that the property in question be¬ 
ing granted for the maintenance of a 
religious establishment, was to be consi¬ 
dered as Wukf or appropriated, and there¬ 
fore inalienable ; that if not inalienable, 
the transfer of 1807 was conditional in 
the nature of a mortgage, which, by the 
Bengal Regulation XVII. of the year 
1806, could not be foreclosed or made 
absolute without taking certain proceed¬ 
ings, which were admitted not to have 
been taken in this case j that the transfer 
of 1810, which purported to be absolute, 
in consideration of the payment of rupees 
5,000, was fraudulent and void, having 
been made by Shah Shumsh-ood-deen in 
his last illness, and shortly before his 
death, and consequently that the transfer 
of 1807, which was originally conditional, 
had never become absolute. 

On the part of the Defendant, it was 
contended, that the property in question 
was not Wukf, but a proprietary interest 
given by royal authority to the grantees 







and their heirs as hereditary property, 
which they were at liberty to dispose of 
that the transfer of 1807, admitted to be 
conditional, had, by the sale of 1810, be¬ 
come absolute, notwithstanding the omis¬ 
sion to take the proceedings prescribed 
by Regulation XVII. of 1806, such sale 
of 1810 being bond fide ; and further, that 
having been made by Shah Shumsh-ood 
deen, heir of the persons named in the 
royal grant as grantees, the right of the 
Plaintiff to sue for the recovery of the 
villages was barred by lapse of time, more 
than twelve years having elapsed from 
the time of the sale in February 1810, 
to the commencement of the suit in 1822, 
for which Regulations III. of 1793, and 
II. of 1805, were relied on. 

The Plaintiff appears to have been un¬ 
der age at the death of his father in 1810, 
but in 1819 he was appointed by the 
Government to be Mutwallee or manager 
of the establishment, and Sijjada-nashin 
or superior thereof, at which time it is to 
be presumed that he had attained his 
majority. 

The villages in question were granted 
by two royal Firmans, the first by Ma¬ 
homed Feroksir, 14th March 1717, the 
second by Shah Alum, 13th October 
1762. 

The first of these instruments states, 
that a Firman has been issued, that one 
lao of dams from Pergunnah Havilly 
Suhseram, in Sooba Bahar, which yields 
the sum of about 1,179 rupees to the 
Royal Treasury, are endowed and bes¬ 
towed for the purpose of defraying the 
expenses of the Khanknh of Sheikh Kubeer, 
Dervish , as an Altamgha grant, and that 
it shall be established according to the 
specification made therein. The children 
of the Sovereign, the Amirs, and those 
who transact the affairs of state, and the 
Jaghiredars aud their successors, are en¬ 
joined to relinquish the said dams to the 
aforenamed individual for him to man¬ 
age and controul, and to descend to his 
heirs in succession from remove to re¬ 
move, and they are required to consider 
the grant in every respect exempt from 
all contingencies, aud not to demand from 
the said person a fresh Sunud annually. 


Upon this instrument a memorandum is 
endorsed, that one lac of dams have been 
granted by His Majesty as au Altamgha, 
for the use and expenses of the Khankah 
of Sheikh Kubeer, Dervish . 

In 1744, on the petition of Sheikh 
Gholam Shurf-ood-deen, the grandson of 
Sheikh Kubeer, who had succeeded him 
as the Sijjada-nashin , a Perwannah was 
granted by Mahomed Shah, enjoining the 
GhowdrieSy cultivators, &c., to consider 
the said one lac of dams as an Altamglia- 
inam, by virtue of the Perwannah of His 
Majesty, for the purpose of being appro¬ 
priated to the charges of the travellers 
to and from the Khankah of the said 
Sheikh Kubeer, as it stood before, to 
descend to the offspring in succession, and 
to refrain from taking from the said 
Gholam Shurf-ood-deen, as was the rule 
before, the true and fair revenue payable 
to the state, and the Dewanny taxes, and 
enjoining them not to deviate from what 
may be for the benefit of the person in 
question. 

The terms expressing the grant to have 
been made for the purpose of meeting the 
charges of the Khanknh , and the travellers 
who frequent the Sheikh Kubeer, Dervish , 
are repeated several times in the endorse¬ 
ment. 

A similar Pei'wannah was granted on 
the petition of Sheik Kiam-ood-deen, the 
son of Sheikh Gholam Shurf-ood-deen, 
after the death of his father, and it is de¬ 
clared that Sheikh Kiam-ood-deen is 
established in the Sijjada-nashin iu the 
same manner as his father and grand¬ 
father were. 

The second instrument of the third 
year of Shah Alum, about the ISth of 
October 1762, is a grant, nearly similar 
in form, of two lacs and eighty-one thou¬ 
sand dams , the produce of which is rupees 
3,000, to be fixed as an Altamgha-inam to 
the sanctified Sheikh Kiam-ood-deen, for 
the purpose of defraying the expenses of 
the frequenters to and from him, exempt¬ 
ing the lands from the present assessment 
and from all that may be realized there¬ 
out by his good management; and the 
children and Viziers, &c., of the sovereign 
are enjoined always to maintain and up- 
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hold the said order, and to relinquish the 
aforesaid dams to them, to descend to the 
offspring in succession to be enjoyed by 
them, and deeming this grant free from 
the contingency of alteration or change, 
the public officers are not to demand any¬ 
thing from them upon the score of reve¬ 
nues or charges, and to consider the grant 
free of all Dewanny taxes, or for any 
writings whatever made on account of 
the state. Deeming this a full and posi¬ 
tive injunction, they are not to demand 
a fresh Sunud annually, nor deviate from 
these royal and munificent orders. 

Upon this instrument, a memorandum 
was endorsed that 281,000 dams have 
been granted by His Majesty in Pergunnah 
Suhseram, &c., as an Altamglia-inam to 
Sheikh Kiam-ood-deen for the charges of 
the Fakirs. 

The proceedings in another suit com¬ 
menced by the Plaintiff on the 6 th of 
April 1821, against Mussumat Beeby 
Ismut, the widow of Shah Shums-ood-deen, 
to recover from her certain other villages 
comprised in the same royal grants, and 
claimed as Wulcf property, were put in 
with the Decree of the Sudder Dewanny 
Adawlut of the 24th of August 1824, in 
which proceedings were set forth certain 
opinions of native law-officers respecting 
the nature of Wulcf property taken under 
the authority of the Court. 

The present cause being brought before 
Mr. Fleming, the Third Judge of the 
Provincial Court of Patna, on the 29th of 
December 1825, he determined, that 
as the disputed villages had been 
sold conditionally, and the conditions 
of Regulation XVII. of 1806 not ful¬ 
filled, the transaction could not be con¬ 
sidered a bond fide sale; that the secoud 
Ikrar-namak, executed by Shah Shamsk- 
ood-deen, the date of which (he said; was 
one day only before the death of the said 
Shah, which fact, he says, the Defendant 
does not deny, is invalid, in addition to 
which, according to the decision pro¬ 
nounced by the Sudder Dewanny Adaw¬ 
lut, (i. e. in the suit against Beeby Ismut,) 
a conveyance like this is not legal. On 
consideration therefore of all the circum¬ 
stances, lie considered the conditional sale 
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to stand in the character of a mortgage, 
that it was therefore necessary to take an 
account of the produce of the villages and 
of the principal and interest received by 
the Defendant, and therefore ordered him 
to file the Wasilaut papers 

On the 2nd of February 1826, the 
Defendant presented a petition to the 
Provincial Court, that witnesses might 
be examined in regard to the second Ikrar - 
namah. The cause coming on again be¬ 
fore Mr. Fleming on the 19th of Septem¬ 
ber 1826, he determined, that as the 
grounds on which the Ilcrar-namah in 
question had been rendered null and void 
had been recorded in the proceedings 
holden on the 29th of December 1825, no 
further orders could be passed on that 
head; but on the Plaintiffs stating that 
the accounts of the Defendant were erro¬ 
neous, it was ordered that the proceed¬ 
ings should be suspended : and Mr- Flem¬ 
ing having, on the 18th of November 
1826, expressed suspicion respecting the 
genuineness of the accounts, thought pro¬ 
per to give time to the Plaintiff to falsify 
them, and as he was goiug the circuit, he 
directed the cause to be brought on be¬ 
fore the Fourth Judge, before whom an¬ 
other cause connected with the present 
was pending. 

On the 25th of April 1827, Mr. Steer, 
the Fourth Judge, ordered that an inquiry 
into the accounts should be made through 
the Collector of Zillah Shahabad, and a 
return was made by the Collector, the 
particulars of which it is not necessary 
to notice. 

On the 25th of June 1827, Mr. Steer 
pronounced the following judgment:— 
That if the conditional sale writing had 
stood, in that case a bond fide sale could 
not have been effected without acting up 
to the provisions of Regulation XVII. of 
1806 ; but as the conditional sale did not 
stand, by Shah Shumsh-ood-deen having 
taken a further sum of rupees 5,000, and 
returned to the Defendant the Ilcrar- 
namah which this individual had execut¬ 
ed, which circumstance had taken place 
more than fifteen years, reckoning to the 
period the suit was brought, justice de¬ 
manded that, after the lapse of so long a 
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time, the Defendant should not be de¬ 
prived of the full and final bond fide sale ; 
that after the period of limitation had 
gone by, the plea that the ILrar-namak, 
dated the 2nd of February 1810, was 
written only one day before the demise of 
Shah Shumsh-ood-deen, could not be ad¬ 
mitted ; that the villages had been sold 
in the character of a bond fide sale after 
the period of a conditional sale expired ; 
and that the grounds on which these 
lands were deemed not to be a IF«/?/endow- 
ment had been recorded in the proceedings 
holden in a cause No. 803. For these rea¬ 
sons he ordered that the Plaintiff’s claim 
should be dismissed with costs of suit. 

The Plaintiff having appealed from this 
judgment to the Sudder Dewauny Adaw- 
lut, the appeal came on before Mr. Ross, 
Judge of the said Court, on the 30th of 
January 1830, who after stating the con¬ 
ditional and absolute bills of sale to the 
Defendants, the death of Shah Shumsh- 
ood-deen, and that after his death his 
widow, Mussumat Kadira, (Beeby Ismut,) 
held possession of the villages mentioned 
in the two Firmans till 1819, together 
with other property of the deceased as 
Malikeh or proprietress ,* that in 1819, 
the local agents knowing the villages 
mentioned in the two Firmans to be Wukf 
properly, appropriated to religious pur¬ 
poses, appointed the Plaintiff to their 
management as procurator, who instituted 
a suit against her for these villages and 
others acquired by the profits of them; 
and that having proved their appropria¬ 
tion to religious endowments, (Wukf) he 
obtained a Decree, which Decree, as proof 
of the property being an appropriation, 
(Wukf,) was affirmed by the Sudder De- 
wanny Adawlut; and after stating the pro¬ 
ceedings instituted in the present suit, 
he proceeded thus:—As the villages in 
dispute were of the number mentioned 
in the two Firmans , according to which 
Firmans , on proof of the villages being 
Wukf , (appropriated,) the case No. 2340 
(Mussumat Kadira, Appellant, against 
Shah Shumsh ood-deen, Respondent,) was 
decided by this Court on the 24ih of 
August 1824, hence in this case two 
points demand consideration ;— 


1st. Whether Shah Shumsh-ood-Ieen, 
the villages in question being Wukf (ap¬ 
propriated) property, had or had not the 
right of alienating such Wulcf (appro¬ 
priated) property, either by Bye-biUwujfa 
(conditional sale), by Bye-meady (absolute 
sale), or by any other sort of assignment. 
As to which he says, “ The Futwa (law 
opinion) of the law-officers of this Court 
makes this point clear and manifest, viz., 
that a Mutwallee (procurator) has no right 
to alienate Wukf (or appropriated) pro¬ 
perty by Bye-bil-wuffa (conditional sale) 
or by any other kind of transfer.” 

2ndly. He says, “That from the 2nd 
of February 1810, the date of the I/crar - 
namah (agreement bond) executed by 
Shah Shumsh-ood-deen, more than twelve 
years had elapsed ; that Mussumat Kadira 
his widow, as Malikeh (proprietress), held 
possession of the property that had been 
seized of the aforesaid Shah, and that 
Shah Kubeer-ood-deen, in the month of 
April 1819, had been appointed Mutwallee 
(procurator), agreeably to the orders of 
the local agents.” 

Under these circumstances, he states 
the question to be whether the suit of the 
Plaintiff is or is not worthy of being en¬ 
tertained by the Court; and pronounces 
his opinion, that if from the date of the 
seizin by a person who believed the seller 
to have power to sell, and no usurpation 
or fraud was imputable to the seller, the 
right of the person seized would be well 
founded, agreeably to section iii. of Re¬ 
gulation II. of 1805, and he states that 
section xiv. of Regulation III. of 1793 
would apply to his case ,* that the abso¬ 
lute sale of the 2nd of February 1810 
was fully proved, and neither the Plain¬ 
tiff nor any one for him, during the twelve 
years, demanded his right, nor did De¬ 
fendant admit it or promise payment, nor 
did the Plaintiff advance his claim in any 
Court; that the Plaintiff did not appear 
to have been prevented by minority, 
having attained the age of majority in 
1819, when he was appointed the super¬ 
intendent of the Wukf property, three 
years before the commencement of the 
suit, and that with reference to section 
xiv. of Regulation III. of 1793, his claim 
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was beyond the limit of cognizance. As 
in this case, however, Government was 
neither Plaintiff, nor had the Appellants 
its sanction for instituting the suit, hence, 
in his judgment, section ii. of the Regu¬ 
lation II. of 1805 cannot be applied to 
this case, still, although the Government 
was not Plaintiff, yet in consequence of 
the property in question being Wukf\ or 
appropriated property, and the Plaintiff 
appointed Mutwallee (procurator) by Go¬ 
vernment, for the management of the 
Wuhf (appropriated) property, which is 
consecrated for the entertainment of tra¬ 
vellers, he thought there was reason to 
question whether the provisions of section 
ii., Regulation II. could affect such a case 
or not; that up to the present period, no 
case of the kind had ever been tried by 
the Court, consequently the passing of a 
final order in this case by one Judge did 
not appear expedient. It was therefore 
ordered, that the papers for a final order 
should be laid before the two other Judges 
of the Court. 

Mr. Turnbull, another Judge of the 
Sudder Dewanuy Adawlut, before whom 
the cause was brought, having differed in 
opinion from Mr. Ross, on the 11th of 
February ordered the papers to be laid 
before another Judge. Accordingly it 
came before Mr. Leicester and himself on 
the 18th of February 1830, who after 
stating their opinion that Mr. Steer had 
no power to decide the case singly in op¬ 
position to the opinion of Mr. Fleming, 
but that he ought either to have post¬ 
poned the case till the return of Mr. 
Fleming, or if he thought the inquiry by 
Mr. Fleming incomplete, to have record¬ 
ed his opinion, and referred the case to 
the final order of another Judge ; that 
his decision, founded on the authenticity 
of the Ikrar-namah of the 2nd of Fe¬ 
bruary 1810, which he pronounced to be 
authentic, without evidence, and of the 
verity of which strong suspicions appear¬ 
ed, was indeed extraordinary : since there¬ 
fore the Decree of the Provincial Court 
could not be sanctioned, it became ne¬ 
cessary to inquire into the merits of the 
Plaintiff’s claim, and with that view to 
consider, First, whether an iuquiry in 
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regard to the Ikrar-namah of the 2nd of 
February 1810, in order to remove the 
objection of the Respondent by calling 
for evidence of its authenticity, was or 
was not necessary. As to which they say, 
‘‘ In our opinion, an inquiry in regard to 
the instrument in question is neither ne¬ 
cessary nor beneficial to the cause of the 
Defendant; for in the event of the instru¬ 
ment in question on inquiry proving va¬ 
lid and authentic, yet the sale by the 
late Shah Shumsh-ood-deen of the vil¬ 
lages mentioned in the instrument in 
question is altogether improper and ille¬ 
gal ; for the villages in question are 
proved to be of the number of the Wukf 
or appropriated villages. In such a case 
the deceased Shah had no power by law 
to alienate them.” 

Secondly. Whether the claim of the 
Plaintiff, considering the lapse of twelve 
years from the date of the Ikrar-navnali , 
was cognizable by the Court. On this 
question their opinion was, “ That inde¬ 
pendently of the circumstance, that up to 
the present date the Ikrar-namah of Bye- 
bat (absolute sale) has not been proved 
in such wise as to change the aspect of 
the first or Bye-bil-wujfa (conditional sale), 
and that there appears no necessity to 
take evidence in regard to its authentici¬ 
ty, in consideration of Shah Shumsh-ood- 
deen having no power to alienate the vil¬ 
lages in dispute, yet the Ikrar-namah in 
question, even if it were proved authentic, 
could not bar the claim of the Appellant, 
because the Appellant was appointed by 
the local agents to the offices of the Mut¬ 
wallee (procurator) and Sijjada-nashin (su¬ 
perior) of the Khankah or monastery of 
Sheikh Kubeer, Dervish in 1819.” It is 
obvious therefore, they say, that from the 
date of his appointment, only the super¬ 
intendence of the Wukf (appropriated) 
villages, appertaining to the Khankah in 
question, devolved to his care, and pre¬ 
vious to that time he had no concern 
whatever with that matter. In such a 
case, agreeably to the intentions of sec¬ 
tion xiv. of Regulation III. of 1793, the 
claim of the Appellant in every way ap¬ 
pears worthy of being eutertained by the 
Court, 
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thirdly. They say, “ Although, accord¬ 
ing to usage iu cases of Bye-bil-wuffa 
(conditional sale) it behoves that the 
purchase-money of Bye-bil-wuffa should be 
caused to be paid by the Plaintiff to the 
Defendant, after the latter shall have 
accounted for the Wasilaut (mesne profits) 
of the villages in dispute, yet as the estate 
in question was lakhiraj or reut free, and 
a profitable one, add has moreover been 
in the possession of the Respondent ever 
since the year 1806-7 up to the present 
time, a period of sixteen years, it is pre¬ 
sumable that in such a length of time the 
purchase-money (principal and interest) 
must have been realized by the Defen¬ 
dant from the Mahal (district) in question. 
For this reason, and also in consideration 
of the seizin of the Defendant in the pro¬ 
perty in question being illegal, and the 
payment not lying in the Plaintiff, who is 
the Mutwallee (procurator) and superinten¬ 
dent, an ascertainment of the Wasilaut 
(mesne profits) is deemed unnecessary; 
but rather with a view of putting an end 
to the dispute, and the suffering of the 
parties, it is deemed proper that neither 
the purchase-money be caused to be paid 
by the Plaintiff to the Defendant, nor the 
Wasilaut money be demanded of the De¬ 
fendant by the Plaintiff.” 

The Court therefore decreed in favour 
of the Plaintiffs claim, reversing the 
decision of the Patna Court, and directed 
the costs of the parties in both Courts to 
be defrayed respectively by each. 

Such beiug the determination of the 
Court of Appeal, their Lordships are to 
consider whether that Court has deter¬ 
mined rightly. First, that villages con¬ 
tained in the royal grants were to be con¬ 
sidered as Wukf } aud therefore inalienable 
in any manner whatsoever. Secondly, 
that notwithstanding the lapse of time, 
the Plaintiff, in the character of Mutwallee , 
to which he had beeu appointed by Go¬ 
vernment in 1819, was entitled to recover 
those villages. Thirdly, that as the pos¬ 
session of them by the Defendant was il¬ 
legal, and as the Plaintiff was not the 
debtor of the Defendant, he was not 
bound to repay the money advanced. 
With respect to the determination that - 
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the Plaintiff ought not to have any ac« 
count of the mesne profits, as the Plain¬ 
tiff himself has made no complaint, it is 
unnecessary to consider it. 

The question whether the property 
mentioned in the two royal grants was to 
be considered as WuJcf o r as a proprietary 
right was much discussed in the above- 
mentioned case of Kubeer-ood-deen (the 
present Plaintiff) against Mussumat Ka« 
dira ; and the opinions of the native law- 
officers taken in that cause being found * 
to be contradictory, it became necessary 
to consult the Futwas of lawyers in cases 
formerly decided by the Court respecting 
Wulcf endowments, and the decision of 
the Sudder Dewanny Adawlut of the 1st 
of March 1814, in the case Kulla Ali 
Hoossein vs. Syf Ali, together with a Fat - 
wa of a former Kazi-ool-Kazat of the Sud¬ 
der Dewanuy Adawlut, and of the Moofti 
of that Court, were referred to. . 

The terms of the Firmans of Aulun 
Gheer in that cause ran thus : “ As it 
has come to the knowledge of His Majes¬ 
ty, that agreeably to a Sunud , furnished 
by the Hakims, certain Mouzas situate, 
&c., have been appropriated for the pur¬ 
pose of meeting the charges of Fakeers 
and students of the Madrissa ) and the 
Khankah and Musjid of Moolla Dervish 
Hoossein, son of Moolla Gholam Ali, and 
the aforesaid individual is hopeful for the 
royal munificence and favour, His Majes¬ 
ty’s royal commands are, that in the 
event of the aforesaid Mouzas being in 
the occupation and enjoyment of that in¬ 
dividual, the whole of their Mouzas shall 
continue as they formerly were at Jumma 
of 15,000 dams from (such a date), in 
the character of a Maddad Mash (aid for 
subsistence), according to the tenor of 
the grant; and in order that he may ap¬ 
ply the produce of these lands to meet 
the charges of the students of his Ma - 
drissa and Musjid, aud the present and 
future Hakims , the Amils , &c., are en¬ 
joined to relinquish the Mouza in ques¬ 
tion to that person’s occupation, to deem 
them Maaf, (exempt from tax,) and blot¬ 
ted with the pen in every respect, and 
not to require of him a fresh Sunud an¬ 
nually. Should that individual occupy 
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anything in any other way, they are not 
to countenance him.” Upon reading 
the Firman , the Kazi-ool-Kazat and the 
Moofti gave their Futtva as follows : “ As 
in the Firman it is written that the pro¬ 
duce of the lands specified therein is to 
be applied to meet the charges of stu¬ 
dents of Madrissa and Musjid of Mooli a 
Dervish Hoossein, and as it is not written 
that the said Moolla shall appropriate the 
produce to meet the charges of his family 
and children, or that he shall enjoy the 
same with his family and children, it 
therefore appears to us that the lands in 
question have been paid as Wukf in the 
character of Maddad Mash , and are not 
liable to sale or gift.” 

Agreeably to the above Futwa , the 
Judges of the Sudder Dewanuy Adawlut 
decreed that the litigated lands contained 
in the Firman in question were a Wukf 
endowment, and were not disposable by 
sale or gift; the grounds of which judg¬ 
ment (it is said) are fully stated in the 
Decree of that Court, under date March 
1st, 1824. 

It is to be observed, that the word 
Wukf was not mentioned in the Firman , 
and that the individual on whose appli¬ 
cation the grant was made, Moolla Hoos¬ 
sein, was expressly named. In the report 
of this case, (2, Macnaghten, 110, new ed. 
193,) it is said that the terms of the Firman 
declared that the general superintendence 
of the resources should be confided to 
Dervish Hoossein, and should remain 
vested in him, his heirs, and successors; 
or other property to pious and charitable 
purposes is sufficient to constitute Wukf 
without the express use of that term in 
the grant, and that the alienation of such 
property, from the purposes intended, is 
illegal. 

After referring to this case, and the 
opinions of the law-officers, the Sudder De* 
wanny Adawlut, in the case of Mussummat 
Kadira vs. Shah Kubeer-ood-deen, (3, Mac. 
S. D. R., 407, new ed., 543,) appear to 
have determined, that notwithstanding 
the use of the words “ Inamf and “ Al- 
tamgha ,” in the royal grants, and the 
mention therein of the persons upon 
whose petition the grants were made, yet' 
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as these grants appeared clearly to have 
been made (as expressed in the petitions) 
for the purpose of maintaining a chari¬ 
table institution, the persons named were 
not to be considered proprietors; that 
the establishment (the Khankah) was the 
real donee, and the persons named were 
only Mutiv allies of the Khankah ; that a 
Muhvallee has no right to alienate, and 
consequently that the transfer by gift or 
otherwise by Shah Shumsh-ood-deen was 
illegal. 

This decision is in accordance with the 
doctrine laid down in the Hidaya, book 
xv., of Wukf or appropriation, Hamilton's 
translation, vol. ii., page 334, where it is 
said, “ Wukf 1 in its primitive sense means 
“ detention.” In the language of the law, 
(according to Haneefa,) it signifies the 
appropriation of any particular thing, in 
such a way that the appropriator’s right 
in it shall continue, and the advantage 
of it go to some charitable purpose, in 
the manner of a loan. According to the 
two disciples, “ Wukf” signifies the appro¬ 
priation of a particular article in such a 
manner as subjects it to the rules of di¬ 
vine property, whence the appropriator’s 
right in it is extinguished, and it becomes 
a property of God, by the advantage of it 
resulting to his creatures. The two dis¬ 
ciples therefore hold appropriation to be 
absolute, though differing in this, that 
Aboo Yoosaf holds the appropriation to 
be absolute from the moment of its exe¬ 
cution, whereas Mahomed holds it to be 
absolute only on the delivery of it to a 
Mutivallee, (or procurator), and, conse¬ 
quently, that it cannot be disposed of by 
gift or sale, and that inheritance also 
does not obtain with respect to it. Thus 
the term Wukf in its literal sense, com¬ 
prehends all that is mentioned, both by 
Ilaneefa, and by the two disciples. 

Again (page 344) it is said, “ Upon an 
appropriation becoming valid or absolute, 
the sale or transfer of the thing appro¬ 
priated is unlawful according to all law¬ 
yers : the transfer is unlawful, because of 
a saying of the Prophet, ‘ Bestow the ac¬ 
tual laud itself in charity in such a man¬ 
ner that it shall no longer be saleable or 
inheritable.’ ” 
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If the decision in the case of Kubeer- 
ood-deen vs. Mussummat Kadira was cor¬ 
rect, it follows that the transfer in this 
case, whether conditional or absolute, by 
the same person (Shumsh-ood-deen) to 
the Defendant, was illegal: also, second¬ 
ly, with respect to the lapse of time, the 
Plaintiff, not being the proprietor, had no 
right to sue for the recovery of the vil¬ 
lages as his own ; accordingly, he prefer¬ 
red his suit as Sijjada-nasliin, having been 
appointed Mutwallee in 1819. Had he 
succeeded as heir of his father to a pro¬ 
prietary right in the villages, he might 
have been barred by the lapse of twelve 
years, according to section xiv. of Regu¬ 
lation III. of 1793 $ but having no right 
except as Mutwallee , he stood in a very 
different situation. The superintendence 
of the Wakf villages devolved to his care 
from the date of his appointment only. 
The Mutwallee is the procurator of the 
donor, which, in this case, was the sove¬ 
reign i and it appears, by Regulation 
XIX. of 1810, that it is the duty of every 
Government to provide, that the endow¬ 
ments for pious and beneficial purposes 
be applied according to their real inten¬ 
tion : the local agents are appointed to 
ascertain and report the names of trus¬ 
tees, managers and superintendents, whe¬ 
ther under the designation of Mutwallee 
or any other, and all vacancies, and to 
recommend fit persons where the nomina¬ 
tion devolves on the Government. That 
the Board of Commissioners may appoint 
such persons or make such other provi¬ 
sion for the superintendence, manage¬ 
ment or trust as may be thought fit. The 
Plaintiff therefore, upon his appointment 
as Mutwallee , became the authorized agent 
of the Government for the performance 
of the acknowledged duty of the Govern¬ 
ment to protect the endowment from mis¬ 
application j for, as it is said in the opi¬ 
nion of the Mahomedan lawyers, “The 
endower and the Mutwallee are one and 
the same.” The endowment in this case 
was a perpetual endowment, and the duty 
of the Government to preserve its appli¬ 
cation to the right use was a public and 
perpetual duty. By Regulation II. of 
1805, section ii., it is provided, that the 



limitation of twelve years for the com¬ 
mencement of civil suits shall not be con¬ 
sidered applicable to the commencement 
of any suits for the recovery of the pub¬ 
lic revenue, or for any public rights or 
claims whatever which may be instituted 
by or on behalf of the Goverment, with 
the sanction of the Governor-General in 
Council, or by direction of any public 
officer or officers who may be duly au¬ 
thorized to prosecute the same on the 
part of Government. The Plaintiff, who 
was neither heir nor personal representa¬ 
tive of his father, in respect of Wulcf pro¬ 
perty, had no right of action against the 
Defendant till his appointment in 1819, 
and the Defendant could acquire no ri^ht 
against the Government, whose procura¬ 
tor the Plaintiff was, at least until twelve 
years had elapsed from his appointment. 

The endowment being a perpetual Wukf 9 
and the alienation consequently illegal, 
and it not having been shown that the 
purchase-money was applied to the use 
of the IChankah , the Plaintiff cannot be 
required to account for it, even suppos¬ 
ing the Defendant not to have been fully 
repaid by his long possession of the pro¬ 
perty. 

Their Lordships are therefore of opinion, 
that the judgment of the Sudder Dewanuy 
Adawlut ought to be affirmed. 


7tli January , 1841. 

Present : 

Members of the Judicial Committee — Lord 
Brougham, the Vico-Clumcellor, Mr 
Justice Erskine, and the Right Hon. Dr.* 
Lushington. 

Privy Councillor,— Assessor. Sir Edwarrl 
Hyde East, Bart. 

On Appeal from the Sudder Dewanny Court 
of Bombay . 

Jeswunt Sing-jee Ubby ) 

Sing le, and Chutur \ Appellants 
Sing-jee Deep Sing-jee,* j 

versus 

Jet Sing-jee Ubby Sing-jee, Respondent. 

In a suit for possession of Zemindamj and other 
estates claimed as son and heir of the deceased 

* 2 3 Moore’s I. A., p. 424. 
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Zemindar , the Defendants denied the title of the 
Plaintiff, alleging, that he was a spurious and sup¬ 
posititious child, and tendered fifty-eight witnesses 
to prove that fact: the Zillah Court having taken 
the depositions of thirty of these witnesses, refused 
to permit the remaining twenty-eight to be ex- 
amined, on the ground, that being to prove the 
facts deposed to by those already examined, it was 
unnecessary to take their depositions, and, ulti¬ 
mately, decided in favour of the Plaintiff: the De¬ 
fendants appealed to the Sudder Court, which 
refused to examine the witnesses rejected by 
the Zillah, and affirmed the Decree of that 
Court. On Appeal to Her Majesty in Council, the 
Judicial Committee remitted the case back to the 
Sudder Court, being of opinion, that the refusal by 
that Court to admit the examination of the wit 
nesses tendered, was irregular, and that no deci¬ 
sion could be come to upon the merits under such 
circumstances. 

On the 20th of June 1825, the Res¬ 
pondent, Jet Sing-jee, by his mother and 
guardian Baee Purtaba, filed a plaint in 
the Zillah Court of Broach against the 
Appellants, Jeswunt Sing-jee Ubby Sing- 
jee, and Chutur Sing-jee Deep-sing-jee, 
the brother and nephew, and also against 
Mussummat Gula Bhaee, the widow of 
Rana Ubby Sing-jee, deceased, for re¬ 
covery of Zemindnry and other real and 
personal estates in the possession of Jus- 
wunt Sing-jee Ubby Sing-jee, belonging 
to the late Rana Ubby Sing-jee, and which 
the Respondent claimed to be entitled to 
as his son and heir. 

The Appellants, on the 5th of Decem¬ 
ber 1825, filed separate answers to the 
plaint, insisting, among other things, that 
the Plaintiff Jet Sing-jee was not the son 
of the deceased Rana Ubby Sing-jee, but 
a spurious and supposititious child, the 
offspring of a slave, and setting up a deed 
of adoption alleged to have been made 
by the late Rana in favour of the Defen¬ 
dant Jeswunt Sing-jee Ubby Sing-jee. 

Gula Bhaee, the other Defendant, also 
filed an answer to the plaint, disclaiming 
any interest in the subject of the suit, 
other than the maintenance due to her as 
widow of the deceased Rana Ubby Sing- 
jee. 

After the usual pleadings, documentary 
and oral evidence was produced on both 
sides. For the Plaintiff, witnesses were 
examined to prove his legitimacy, and the 
circumstances attending his birth and re¬ 
cognition by his deceased father. The 
Defendants summoned fifty-eight witness -1 
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es in support of their case. . The deposi¬ 
tions of sixteen of these witnesses having 
been taken, there being considerable de¬ 
lay on the part of the Defendants in pro¬ 
ducing the remaining forty-two, the 
Court directed the Defendants’ vakeels to 
be asked what points these witnesses were 
to be called to prove, and upon receiving 
their answer, decided summarily that it 
was unnecessary to examine more than 
fourteen of these forty-two remaining wit¬ 
nesses, twenty-eight being to prove what 
had been already gone through by the 
sixteen first witnesses. 

On the 22nd of August 1826, the Zillah 
Judge pronounced a Decree, part of which 
was in the following terms: “ After a 
most attentive perusal of the whole of the 
documents filed, and evidence taken in 
this case, the Court is quite satisfied that 
Plaintiff has proved his claim to the 
Guddy of Amod; for, independent of the 
evidence and documents produced by the 
Plaintiff, the strong resemblance that Jet 
Sing bears to his deceased father, the 
latter of whom was personally known to 
the Judge when alive, is so great as to 
leave no doubt in the mind of the Court 
as to his being his legitimate son.” 

It was accordingly decreed that Plain¬ 
tiff be put in full possession of the whole 
of the property of his deceased father 
Ubby Sing-jee, which was in the posses¬ 
sion of the Defendants, each party bear¬ 
ing his own costs. 

The Appellants appealed from this De¬ 
cree to the Court of Sudder Dewanny, 
complaining, among other things, of the 
refusal by the Zillah Court, to take the 
evidence of the witnesses tendered. The 
Sudder Court however refused to admit 
this evidence, on the ground that its ne¬ 
cessity was not made apparent to the 
Court, and affirmed the Decree of the 
Zillah Court of Broach. 

From this Decree, the Appellants ap¬ 
pealed to Her Majesty in Council. 

Mr. Miller, Q. (J., Mr. Wigram, Q. C., 
and Mr. Jackson, for the Appellants. 

Mr. Serjeant Spankie, Mr. E. J. Lloyd, 
aud Mr. Edmund F. Moore, for the Res¬ 
pondent. 

The case having been opened, 
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Lord Brougham 


On the part of their Lordships, ex¬ 
pressed great doubt whether, after the 
refusal by the Zillah Court of Broach to 
permit the examination of twenty-eight 
witnesses tendered by the present Ap¬ 
pellants, and the refusal of the Sudder 
Court, who possessed the authority to 
remedy the error of the Zillah Court by 
calling them, the Judicial Committee 
could come to any decision on the merits ; 
and after hearing the Respondent’s coun¬ 
sel on that point, their Lordships deter¬ 
mined to advise Her Majesty to remit 
the cause to the Sudder Dewanny Adaw- 
lut; being of opinion that the rejection 
of the evidence upon the supposition that 
it would go only to prove the same facts 
deposed to by the sixteen witnesses pre¬ 
viously examined, viz., the spurious birth 
and supposititious character of the Plain¬ 
tiff, the present Respondent, which facts, 
if proved, would have put an end to the 
case, was wholly irregular, and detrimen¬ 
tal to justice, and that the decision of 
the Judge upon the personal resemblance 
of the Plaintiff to his deceased father 
could not be received or acted on by a 
Court of Appeal: they therefore resolved 
to remit the cause back to India, and ad¬ 
vised the following order : — 

“ That the said cause be, and the same 
is hereby remitted back to the said Court 
of Sudder Dewanny Adawlut, as is there¬ 
in set forth and recommended, whereof 
the Judges of the said Court of Sudder 
Dewanny Adawlut at Surat, for the time 
beiug, and all other persons whom it may 
concern, are to take notice and govern 
themselves accordingly,” 




3rd Dec., 1840, <k 11th <Sc 12th Feb., 1841 . 


Present : 

Lord Brougham, Lord Campbell, Mr. Justice 
Erskine, and the Right Hon. Dr. Lushing- 
ton. 


On Appeal from the Supreme Court of 
Judicature at Bombay. 

Edward Cobb Morgan, Charles^ 
Augustus West, James 
Patch, John Pascal Lar¬ 
kins, Edward Armitage, and 
Henry Alderson Wood- 
house, # 


Applts. 


verms 

George William Leech, ... Respondent 

Effect shall if possible be given to every part of 
the instrument. Wherefore, the clause in the Bom¬ 
bay Charter describing the necessary qualifications 
for admissions into the Court, is not merely di¬ 
rectory of what shall be done, but also expressly 
declaratory of what shall not be done. 

19th February , 1842. 

The Right Hon. Dr. Lushington : 


This is an Appeal from Bombay, and 
the circumstances which gave rise to it 
are the following :— 

On the 13th day of November 1834, 
the Supreme Court of Judicature pro¬ 
mulgated a rule as to the admission of 
Attornies to practise in that Court: that 
rule was in the terms set forth in the 
printed papers. + 

On the 30th of November 1837, the 
Respondent, on the faith of this rule’ pe¬ 
titioned the Court to be admitted as an 
Attorney to practise in that capacity, and 
he produced a certificate of registry of 
his articles of clerkship for three years, 
with a Solicitor of the Court, and also a 
certificate of service under those articles, 
and also of good character and ability 
from the same Solicitor, from the Clerk 
of the Crown in the Court, and from the 
Prothonotary and Registrar. 

On the 21st of December 1837, the 
Chief Justice made an order for the ad¬ 
mission of the Respondent to practise as 
an Attorney. 


* 2) Moore’s I. A., p. 428. 
t 2, M. 1. A., p. 429. 
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If the rale of Court of the 13th of No¬ 


vember 1834 be a valid and legal rule, the 
Respondent was jwell admitted and en¬ 
titled to practise. 

Several of the Attornies already ad¬ 
mitted and practising in the Court, how¬ 
ever, entertained a contrary opinion ; and 
conceiving that the admission of the 
Respondent was not warranted by law, 
and injurious to their own interests, on 
the 23rd of February 1838 moved the 
Court for a rule to show cause why the 
order of admission should not be dis¬ 
charged, and the Respondent struck off 
the Rolls ; the Respondent immediately 
showed cause; the Court took time to 
consider, and on the 28th of February re¬ 
fused the motion. In other words, they 
held that the Respondent was duly ad¬ 
mitted an Attorney of the Court. 

The Appellants petitioned the Su¬ 
preme Court for liberty to appeal against 
the order and admission, which was 
granted. At the hearing of the appeal 
here, the Respondent did not appear, and 
their Lordships have now to decide, whe¬ 
ther the Appellants have stated sufficient 
grounds in law, to entitle them to a re¬ 
versal of the orders appealed against. 

Various applications have been set forth 
in the papers, to the Government at 
home, and other proceedings, the greater 
part of which cannot possibly enter into 
the consideration of their Lordships in 
the decision of this case; for the sole 
question to which they can direct their 
attention is, was the admission of the 
Respondent as an Attorney authorized 
by law or not ? 

In determining this question, our first 
consideration must be applied to the 
Charter, whereby the Court is constituted, 
and its proceedings regulated. That 
Charter is for those purposes equivalent 
to an Act of Parliament, and must be 
construed on the same principles. 

The clause applicable to the general 
question is in these words (the learned 
Judge here read the clause).* 

Now this clause does three things : 1st, 
it provides for the admission into the 


# 2, Moore’s I. A., p. 429. 
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Court, as newly constituted, of all per¬ 
sons howsoever qualified, who were prac¬ 
tising at the time of the publication of 
the Charter : 2ud, it directs affirmatively 
who shall be admitted, and describes the 
qualifications they must possess : 3rd, it 
declares negatively that no person not 
possessing the stated qualification shall 
be admitted. 

It seems difficult to understand how 
any doubt could be raised as to the mean¬ 
ing of a clause so clearly expressed ; but 
from the papers in the Appendix, though 
the point has not been argued on the 
part of the Respondent, it appears that 
the Court at Bombay entertained the 
opinion, that the authority incident to a 
Court of Justice to regulate the appoint¬ 
ment of its own practitioners was not 
restricted by this Charter. It is not said 
that the Charter could not restrict such 
power, whatever it may be, for that would 
be a proposition utterly untenable, but 
that the Charter duly construed produces 
no such effect. This at once brings back 
the whole question to the interpretation 
of the Charter. Now one of the first 
rules of construction is, that effect shall 
if possible be given to every part of the 
instrument; but if the proposition con¬ 
tended for by the Supreme Court at 
Bombay could be maintained, the conse¬ 
quence would be, that the negative part 
of the clause would be wholly inoperative. 
It is clearly impracticable to adopt a con¬ 
struction so wholly repugnant to the first 
principle of interpretation, and so repug¬ 
nant to the plain meaning of the words. 
There is no room for argument that this 
Charter is merely directory of what shall 
be done, and therefore open to the pos¬ 
sible construction, that what was per¬ 
mitted before, was still allowed ; for it is 
not merely directory of what shall be 
done, but it is expressly declaratory of 
what shall not be done. 

The meaning of the Charter being as¬ 
certained, the whole case is disposed of; 
for no question of convenience or incon¬ 
venience can in a clear case be allowed to 
have any weight. 

It is needless to notice some other ar- 
' guments which seem to have been ad- 
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vanced, viz., the reference which was 
made to another clause in this Charter, 
whereby a general power was given to 
make rules with regard to the general 
practice of the Court ; because the gene¬ 
ral power contained in this Charter is 
clearly applicable to another and a dif¬ 
ferent matter, and cannot be considered 
as overriding the express directions given 
in a clause peculiarly and exclusively ap¬ 
plicable to the appointment of Solicitors 
in the Court. Again, a still further ob¬ 
servation seems to have arisen with re¬ 
ference to the conclusion of the clause, 
which states, “ And we do further ordain 
and declare, that no person from and after 
the date of these our letters pateut, other 
than the said persons, being bond fide 
practising as Advocates or Attornies in 
the said Court of the Recorder of Bombay 
at the time of the publication of this our 
Charter, shall be capable of being admit¬ 
ted or enrolled, or of practising in the said 
Court, without the licence of the said 
United Company for that purpose first 
had and obtained.” Now by a subsequent 
Statute* it appears that this clause was 
repealed and rescinded : but the whole 
effect of that subsequent Statute is to 
repeal this clause, leaving the remainder 
of the provisions with respect to the ap¬ 
pointment of Advocates and Attornies in 
full and undiminished force. 

It appears, therefore, to their Lordships 
that the Respondent not being qualified 
to be admitted according to the Charter, 
the Supreme Court had no power to ex¬ 
ercise any further discretion in the matter, 
and that the appeal must be pronounced 
for, and the rule admitting him, and the 
rule refusing to strike him off the Rolls, 
rescinded. 


* See 3 and 4 Wm, 1Y-, c. 85, s. 115. 


19th , 20th <Sc 24 -th February , 1841. 
Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Baron Parke, Mr. Justice 
Bosanquet, Mr. Justice Erskine, and the 
Right Honourable Dr. Lushington. 

Privy Councillor,— Assessor , Sir Edward 
Plyde East, Bart. 

On Appeal from the Sudder Dewanny Court 
of Bengal.* 

Rajah Deedar PIossein,! Appellant , 

versus 

Ranee Zuhoor-oon-Nissa, ... Respondent . 

Where a Mahomedan claimed to succeed to liia 
brother dying long after July 1794, to the exclusion 
of liis brother’s heii's, on the ground that by tho 
family rule, the Zemindcunj was indivisible. Held 
that the succession must be governed by the Reg. 
XI. of 1793, and the heirs of the deceased would 
be entitled to succeed to their respective portions 
according to the Mahomedan Law of Inheritance. 

Regulation X. of 1800 does not apply to undivided 
Zemindauries in which a custom may prevail that 
the inheritance shall be indivisible, but only to the 
Jungle Mahals , and other entire districts, where 
local custom prevails. 

The true construction of s. 15, RegulationIV. of 
1793, is not that one uniform law should bo adopt¬ 
ed in all cases affecting Mahomedans, but that the 
Mahomedan law, whatever it is, shall be adopted. 
Therefore, where both the parties were ftheeahs, tho 
Sheeah law prevailed. 

14th December , 1841. 

Mr. Baron Parke : 

Their Lordships have now to pro¬ 
nounce their opinion upon an appeal from 
a final Decree upon a review, of the Sud¬ 
der Dewanny Adawlut of Bengal, pro¬ 
nounced on the 12th August 1822. Tho 
case was argued before us on three days. 
We have fully considered it, and are pre¬ 
pared to advise Her Majesty to affirm 
that Decree. 

The suit was instituted in January 
1815 for the recovery of the moiety of 
the Zemindary of Pergunnah Soorjapore, 
to which the Appellant claimed to be en¬ 
titled on the death of his brother Akbar, 
who died 28th September 1813, leaving 
the Respondent his widow and three 


* Reported 3, Macnagh. Sud. Dew. Rep. 40 & 164, 
now edition, 02 and 219. 

t 2, Moore’s I. A., p. 441. 
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children. This Zemindary had formerly 
belonged to the Appellant’s father, Foo- 
kur-ood-deen Hossein, who died in the 
possession of it in December 1793. Af¬ 
ter his death this Appellant and his bro¬ 
ther, then minors, were in joint posses¬ 
sion of the Zemindary , and so continued 
after their majority in 1799 or 1800 un- i 
til the demise of Akbar. 

The Respondent was put into posses¬ 
sion by the Collector after some proceed¬ 
ings instituted by the Appellant to pre¬ 
vent it; and the Appellant was put to 
commence his action, which he did in 
the Provincial Court of Moorshedabad in 
January 1814. 

The Appellant rested his claim in that 
notion upon three grounds :—first, a 
Wusseeyut , or Will of the late Rajah his 
father, alleged to have been executed by 
him on the 25th January 1793, by which 
he directed that one of his sons (not 
naming which) should take the whole 
Zemindary , and on his death that it 
should devolve on the survivor; secondly, 
an IJcrar-namah between the Appellant 
and his brother stated to have been exe¬ 
cuted by both on the 26th of September 
1810, by which, after referring to the 
Wmseeyut-namah and the alleged rule of 
the family, that the Zemindary should be 
undivided, they agreed to hold it during 
their joint lives without division, and on 
the death of one the survivor to take the 
whole ; and thirdly, the Appellant insist¬ 
ed that, by the family rule, the Zemin - 
dary was indivisible, and ought to belong 
to him to the exclusion of his brother’s 
other heirs. 

The Respondent, besides denying the 
Appellant’s right, claimed under a deed 
of gift alleged to have been executed by 
Akbar a short time before his death, and 
to be in consideration of his marriage set¬ 
tlement, and under another to his three 
daughters. These deeds the Appellant 
contended were forged. 

Much evidence was gone into on both 
sides, and several decisions were made by 
the native Courts. On the 27th August 
1817, the Judge of the Provincial Court 
decreed against the Plaintiff, being of 
opinion that the Respondent had proved 
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the validity of the deeds of gift. In Fe¬ 
bruary 1820, there was an appeal to the 
Sudder ; one of the Judges, Mr. Goad, was 
of opinion that the Respondent had not 
proved the deeds of gift under which she 
claimed, but that the documents of the 
Appellant were fabricated, and the family 
rule not proved, and he thought that the 
Decree should be reversed, and that it 
should be referred to the Mahomedan 
law-officers to ascertain into how many 
Salems or shares the Zemindary ought to 
be divided, and to whom they should be 
allotted, according to the Furraiz or law 
of succession. The case was then referred 
to Mr. Courtney Smith, who thought that 
the alleged family rule was made out, and 
the Appellant entitled to recover on that 
ground, being of opinion that the docu¬ 
ments, the Will, and the IJcrar-namaJi f 
were not proved, nor the deeds of gift. 

There being this difference of opinion, 
Sir^ James Colebrooke, another Judge of 
the Sudder, gave his decision upon the 
case. He concurred with Mr. Smith as 
to the invalidity of the deeds of gift, and 
he intimated a strong suspicion of the 
Wusseeyut , though he thought the Ikrar- 
namah genuine, and he also considered 
that the family rule was made out. 

There was theu a petition for a review, 
which was granted. On that review, Mr. 
Leycester, the Chief Judge, was of opi¬ 
nion that the family rule was not proved ; 
that if it was, the Regulation of 1793 
abrogated it; that the Wusseeyut was not 
established, and the IJcrar-namah void if 
that documeut was genuine, and the deed 
of gift he thought was fabricated. His 
decision therefore was, that the property 
must be divided according to the Furraiz . 

Mr Dorin, the Officiating Judge, 
thought the Wusseeyut a forgery, the 
IJcrar-namah not proved, and the deed of 
gift invalid $ and that though the Zemin - 
, dary mi»ht have been formerly subject 
to a rule that it should be undivided, 
the two brothers had done away with 
that rule : and since the Regulations of 
1793 it was divisible according to the 
Furraiz , aud both the litigating parties 
being of the SheeaJi sect, according to 
whose rules of succession a brother can- 
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not inherit to a brother having daugh¬ 
ters, he gave his decision against the Ap¬ 
pellant's claim altogether. 

The Appellant presented a petition, ob¬ 
jecting that the Sheeah rules of succes¬ 
sion have never been adopted by the Courts 
of Iiindostau ; which, with a counter-peti¬ 
tion, were considered by all the Judges, 
and finally, on the 12th of August 1822, 
the three Judges concurred, that the Ap¬ 
pellant’s claim should be dismissed ■ that 
he should be answerable for the Wadlaut 
(collections or profit) of the period during 
which the Appellant was in possession ; 
that he should pay the whole costs of 
the former decisiou, and oue-fourtli of 
that. The appeal is from that decision. 

Their Lordships feel no difficulty in 
concurring with the great majority of the 
Judges in the opinion that the deeds of 
gift, under which the Respondent claims, 
are fabricated, and that the Wusseeyut 
aud Ikrar-namah are open to so much 
suspicion, that the claim of the Appel¬ 
lant, so far as it is founded upon or con¬ 
firmed by them, must fail. The absence 
of the original Wusseeyut from the place 
where it ought to have been if it had 
been a genuine instrument, its non-pro¬ 
duction, the conflicting accounts given of 
its contents, and the failure of the Ap¬ 
pellant to bring it forward at an earlier 
period, and particularly in opposing re¬ 
gistration of the Respondent's deed before 
the Collector, when it would at all events 
have prevented that officer from letting 
the Respondent into possession,—leave 
little doubt in the minds of their Lord- 
ships that the instrument was never exe¬ 
cuted by the deceased Rajah, now that 
the evidence is insufficient to support it. 
If the Wusseeyut was forged, the Ilcrar- 
namah t which recites it, must have been 
forged also. But without going so far, 
it is enough to say that the nature of the 
evidence in support of it, and the conduct 
of the Appellant in not produoiug this 
instrument before the Collector, leave 
their Lordships in so much uncertainty 
as to its authenticity, that they consider 
that they ought not to attach any weight 
to it as supporting the Appellant’s claim. 

Two grounds therefore on which the 


Appellant has rested his claim having 
failed, it now becomes necessary to dis¬ 
pose of the third, that principally insist¬ 
ed upon in the argument before us, viz, 
the supposed family custom that the 
Zemindary had never been separated, but 
devolved entire on every succession, and 
that such custom was still in force. 

If the existence of the custom iu point 
of fact, at the death of the father, was 
the question to be determined by their 
Lordships, they would have entertained 
some doubt upon it j for the circumstance 
that the Zemindary had been held entire 
for a very long period would seem to in¬ 
dicate that the ordinary rules of succes¬ 
sion had not been applied to it, and gives 
great countenance to the supposition that 
such a custom existed. But supposing 
that were so, their Lordships are clearly 
of opinion that the family usage cannot 
exempt his Zemindary from the opera¬ 
tions of the Regulation-XI. of 1793 ; that 
Regulation provides, that after the 1st of 
July 1794, if any Zemindar shall die with¬ 
out a Will, &c., aud leave two or more 
heirs, who by the Mahomedan or Hindoo 
law, (according as the parties may be of 
the former or latter persuasion,) may be 
respectively entitled to succeed to a por¬ 
tion, such heirs shall succeed. This be¬ 
ing a claim to succeed to Akbar, who 
died long after July 1794, not to Rajah 
Fookuf-ood-deen, who died before, the 
succession must be governed by this Re¬ 
gulation. The proviso, sec. v., did not 
affect this case, for that was introduced 
to avoid any retrospective operation of 
the previous clause, and to prevent any 
claim by the co-heirs under it, to succeed 
to an estate which had then devolved en¬ 
tire or should devolve entire before'the 
1st of July 1794. 

It was, however, contended on the part 
of the Appellant, that the Regulation of 
1793 was repealed, with respect to this 
Zemindary , by another Regulation made 
on the 1st of December 1800, Regulation 
X-, which, referring to the prior Regula¬ 
tion of 1793, recites that a custom having 
been found to prevail in the Jungle Ma¬ 
hals of Midnapore. and other districts, by 
which the succession to lauded estates in- 
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variably devolved to a single heir without 
the division of the property, and the cus¬ 
tom having been long established and 
founded on certain circumstances of local 
convenience which still exist, the Gover- 
nor'Geueral enacts that the Regulation 
of 1793 shall not supersede or affect any 
such established usage which may have 
obtained in the Jungle Mahals of Midna- 
pore or other districts, and that in the 
Mahals in question, the local custom of 
the country shall be guided by it in the 
decision of all claims which may come be¬ 
fore them in the inheritance of landed 
property situated in those Mahals . But 
it is clear to their Lordships, that this 
Regulation did not apply to undivided 
Zemindaries , in which a custom might 
prevail that the inheritance should be 
indivisible, but only to the Jungle Mahals , 
and other entire districts, where local 
custom prevails. 

The construction contended for, viz., 
that every individual Zemindary in which 
the custom had been that it should des¬ 
cend entire was exempted, would repeal 
the Regulation of 1793 altogether; where¬ 
as it is clear that it was intended to be 
partially repealed only. 

Their Lordships, therefore, have arriv¬ 
ed at the conclusion, that on the death 
of Akbar, his interest in the Zemindary 
devolved, according to the Mahomedan 
law of succession, to several heirs. 

The only remaining question is, whe¬ 
ther the law of succession is to be that 
which prevails amongst the Soonees or 
; Sheeahs , the rule as to each sect being 
different, and both the litigant parties 
belonging to the latter. If the law of 
the Sheeah sect is to prevail, the Plaintiff 
has no title, as a brother cannot succeed. 

By Regulation IV. of 1793, sec. xv., it 
is provided, “ that in suits regarding suc¬ 
cession, inheritance, marriage and caste, 
and all religious usages and institutions, 
Mahomedan laws with respect to Maho- 
roedans, and Hindoo laws with regard to 
Hindoos, are to be considered as the ge¬ 
neral rules by which Judges are to form 
their decisions.” According to the true 
construction of this Regulation, in the 
absence of any judicial decisions or es- 
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tablished practice limiting or controlling 
its meaning, the Mahomedan law of suc¬ 
cession applicable to each sect ought to 
prevail as to litigants of that sect. It is 
not said that one uniform law should be 
adopted in all cases affecting Maho¬ 
metans, but that the Mahomedan law, 
whatever it is, shall be adopted. If each 
sect has its own rule according to the 
Mahomedan law, that rule should be fol¬ 
lowed with respect to litigants of that 
sect. Such is the natural construction 
of this Regulation, and it accords with 
the just and equitable principle upon 
which it was founded, and gives effect to 
the usages of each religion, which it was 
evidently its object to preserve unchang¬ 
ed ; we feel no doubt, therefore, that we 
ought to interpret the Regulation of 
1793, to adopt the usage or law of each 
sect, unless there be a course of judicial 
decision or established practice to the 
contrary. 

As to judicial decision there is none : 
and the only precedent bearing upon this 
question is in favour of the application of 
the Sheeah law. It is the case of Wujih- 
on NissaKhanum vs. Mirza Husun Ali, 
(1, Macnaghten, 266,) in which it was 
proposed by the Court as a question to 
the Mahomedan law-officers, what would 
be the distribution according to the law 
of either sect ; and their direction implies, 
that the Soonee law was not the established 
rule of decision in all cases in our Courts 
of Justice. As to the practice, we have 
availed ourselves of the means of con¬ 
sulting several gentlemen of great expe¬ 
rience in the administration of justice in 
the Indian Courts, and we cannot find 
that there is any course of practice with 
respect to all Mahomedan successions at 
variance with this construction. It is 
true that the Soonee law has generally 
prevailed, because the great majority of 
the Indian Mahomedaus are Soo?iees, there 
being very few families of the Sheeah 
sect, except those of the reigning princes, 
which will account for the prevalence of 
the Soonee dootrines in the Courts, but 
there is no practice which excludes the 
application of the Sheeah law to the rights 
of persons professing the tenets of that 







sect. The natural and equitable con¬ 
struction of the Regulations must there¬ 
fore prevail. 

For these reasons, the advice which 
their Lordships will give to Her Majesty 
is, that the judgment of the Sudder De- 
wanny Adawlut must be affirmed ; and 
their Lordships do not think it right to 
make any alteration in that part of the 
Decree which relates to costs. That part, 
however, which directs the Appellant to 
account to the Defendant for the proceeds 
of the moiety of the Zemindary , whilst he 
was in possession, must be altered. He 
must bring the amount in Court to be 
paid to those who are heirs according to 
the Sheeah law of succession and of their 
representatives, and the Decree of the 
Court below, with that modification, is to 
be affirmed with costs. 


23rd and 2Jf.th February , 1841. 
Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Lord Denman, Mr.Baron Parke, 
Mr. Justice Bosanquet, and the Right Hon. 
Dr. Lushington. 

Privy Councillor,— Assessor , Sir Edward 
Hyde East, Bart. 

On Appeal from the Sudder Dewanny Adaw¬ 
lut of Bombay. 

Babun Wullad Raja Katie,* Appellant , 
versus 

Davood Wullad Nunnoo, Respondent- 

Absence of all evidence whatever of any descent 
of an office in the family, is a good ground for re¬ 
jecting the claim to it, though both parties agree 
in the existence and hereditary character of the 
office. 

Lord Brougham : 

Their Lordships are of opinion, that 
considering the evidence in this case, and 
the whole matters that have been argued 
before them on either side, that the 
Plaintiff below, the present Appellant, 
fails in making out even a primd facie 
case. The evidence taken amounts really 
to no more than this, that the witnesses, 


* 2, Moore’s I. A-, p. 4 70 . 


with various degrees of accuracy and con¬ 
sistency, two or three of them, particu¬ 
larly the older ones, speaking to the ex¬ 
ercise of this office, by Babun, calling 
himself the grandfather of the Plaintiff; 
which mode of speaking respecting Babun, 
aud his relationship to the Plaintiff, is 
really the only proof that there is in the 
cause, of the right of the Plaintiff, the 
present Appellant. Admitting, therefore, 
the office to exist aud to be hereditary, iii 
which both parties seem to be agreed, 
there is no evidence whatever of any des¬ 
cent of the office in the family of the Ap¬ 
pellant who now claims it. Taking the 
whole case, then, together, their Lord- 
ships are of opinion, that this is a ground 
upon which his claim ought to be reject¬ 
ed, and the decision of the Sudder Adaw¬ 
lut in the last instance affirmed; that 
decision reversed the previous one, which 
had reversed that before it, which again 
had reversed the original Decree ; there 
were therefore two decisions on each side, 
and their Lordships are of opinion that 
this is a ground quite sufficient to sup¬ 
port the decision of the Sudder Adawlut 
in the last instance. 

Their Lordships do not think it ne¬ 
cessary to take into consideration the 
question with respect to the period 
of possession of the office, except in 
so far as to observe that the length 
of time during which the office has 
been exercised by the Respondent and 
his father, will very much strengthen 
the observation that arises upon the de¬ 
fect of proof on the part of the Appellant. 
It is not necessary to consider such pos¬ 
session as a bar, but as going very much 
to strengthen the presumption against 
the case of the Appellant. 

Their Lordships also do not think it 
necessary to say anything respecting the 
grant by Scindia to Nunnoo, through 
whom the Respondent might be supposed 
to claim. We have no evidence before 
us of the grant of Scindia, and no evi¬ 
dence of the grant appears to have been 
before the Courts below. If such a grant 
were made by that authority, it is quite 
unnecessary to say whether it would or 
would not have been a valid grant. In 

478-70 









all probability it might have been valid, 
being a grant by the supreme power of 
the State, in whatever way the office 
might have been granted before in the 
family of Babun. But that is not before 
their Lordships; there is no evidence on 
the subject, and therefore this affirmance 
of the Decree of the Court below is wholly 
irrespective of. and does iu no way pro¬ 
ceed upon any grant by Scindia. 

Their Lordships, therefore, are of opi¬ 
nion, that the decision of the Court in 
the last resort in India must be affirmed, 
but nothing said as to the costs of the ap¬ 
peal. 


25 th and 26th February , 18^.1. 
Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Baron Parke, Mr. Justice 
Erskine, and the Right Hon. Dr. Lush- 
ington. 

Privy Councillor,— Assessor, Sir Edward 
Hyde East, Bart. 

On Appeal from the Sudder Fewcinny Adaw- 
lut of Bombay. 

Juggeewun-Das KeekaShah,* Appellant , 
versus 

Ramdas Brijbookun-das, ... Respondent. 

Mortgage of partnership property executed on the 
partnership account by some of the partners only, 
is binding upon all the partners. 

A deed executed as above mortgaged the revenues 
of a village. The Respondent, a co-partner, did not 
execute the deed, but was cognisant of its execution- 
It stipulated that the mortgagees should receive the 
rents and profits of the village by stationing a 
Mehta (or clerk) of their own there ; and that the 
sum thus received should go to liquidate the prin¬ 
cipal after allowing for interest. The rents and 
profits were accordingly collected by a Mehta for a 
year or two, but the mortgagors were afterwards 
left in possession for 4 or 5 years. Meanwhile the 
partnership terminating, and the village becoming 
the property of the late co-partners of the Respon¬ 
dent by a Decree of Court, the latter proceeded to 
enforce his claim by that Decree against the former, 
by attaching.the village : 

Held that the transaction was not a binding con¬ 
tract binding the mortgagee to the strict terms of 
tho instrument, but that it merely gave a power to 
satisfy himself by taking possession of tho rents and 
profits of the estate: _ 

That the transaction was valid up to the time of 
the Respondent’s claim, i. e- } up to the time tho at- 
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tachment was served; and that the mortgagee 
should be postponed to the subsequent incum¬ 
brancer for the amount, if any, he permitted the 
mortgagors to receive out of the profits of the estate, 
after the attachment had been placed upon the village. 

Mr. Baron Parke : 

This is an Appeal from a Decree of 
the Sudder Dewamiy Adawlut, which 
reversed a Decree of the Zillah Court of 
Surat, and the Appellaut prays Her 
Majesty to reverse the Decree of the 
Sudder Dewamiy Adawlut, and to affirm 
that of the Zillah Court of Surat. 

The question arises principally upon 
the construction of a mortgage-deed, by 
which the revenues of the village of 
Muzeegaum were mortgaged by the firm 
of Lal-kishen, in which the Respondent 
was a partner, though he did not actually 
execute the bond. The revenues of this 
village were mortgaged upon these terms. 
An advance had been made by the Ap¬ 
pellant and another person, not a party 
to this deed, to the amount, nominally, 
of Rs. 18,000, but actually Rs. 16,000 
only were advanced, and the advance was 
made for the purpose of paying the part¬ 
nership debts of the Respondent and his 
co-partners, and the deed was executed 
by two of the co-partners, upon which 
the question in this case arises. 

By that deed it is stipulated that the 
village of Muzeegaum and the house in 
Surat should be mortgaged for the sum 
mentioned, Rs. 18,000 and upwards. 

“ The profit (or interest) of this money is 
settled for twelve anuas, on these condi¬ 
tions, that the holders of the mortgage 
are to receive in redemption the whole of 
the produce of the said village, about 
Rs. 3,000 or 3,200, and after allowing for 
interest, the remainder will go for the 
purpose of liquidating the principal, and 
they shall continue so to receive and 
appropriate the annual produce until the 
whole of their demand be liquidated. 
The risk of collecting the income, and of 
any deficiency in the revenue, is upon 
our heads.” That is, the mortgagors. 

“ And we do further declare, that the 
holders of the said mortgage shall station 
a Mehta (or clerk) of their own in the 
I said village for the purpose of making 
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r the collections ; and we, the mortgagors, 
so long as this property remaius in mort¬ 
gage, we do agree to give him a monthly 
salary of five rupees, and his daily food, 
so long as we can afford to do so.” 

This instrument was not executed by 
the Respondent, but there is no doubt 
that it was executed on the partnership 
account. There is no doubt that he was 
cognizant afterwards of the execution of 
this bond, and that he is bound by the 
contents of that bond, aud he must be 
considered, for the purposes of this suit, 
as being a mortgagor. 

There has been some dispute as to what 
was done by virtue of this bond after¬ 
wards. Whether or not actual possession 
was taken of the property; and their 
Lordships think the conclusion they ought 
to come to upon the facts in evidence in 
the cause is, that actual possession was 
taken by virtue of the mortgage. It is 
clear that there was a Mehta appointed, 
who was paid by the mortgagors, and 
who might have received the rents aud 
profits of the village, and he probably did 
receive the rents and profits of the village 
for a year or two, but afterwards permit¬ 
ted the mortgagors to receive them for 
four or five years afterwards. 

Now the question will be, in what way 
the mortgagee’s rights are affected by this 
conduct, and that will depend first upon 
the construction of the instrument itself. 
If this is a binding contract, binding be¬ 
tween him and the mortgagors, binding 
him to apply the rents aud profits to the 
payment of the debt, he might be con¬ 
sidered as having forfeited his right to 
payment in consequence of having allow¬ 
ed the mortgagors themselves to take 
possession of the rents and profits during 
some of the years during which his Mehta 
was in possession. But their Lordships 
are of opinion, that that is not the true 
construction of the deed, but that it is 
merely a power to satisfy himself, just as 
an English mortgagee may, by taking 
possession of the rents and profits of the 
estate; and if an Euglish mortgagee 
chooses to forego the benefit of receiving 
the rents and profits, and permits the 
mortgagor to take them, it would have 
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no effect as between him and the mort¬ 
gagor ; he would have a full right to re¬ 
cover his debt by reason of the mortgage. 
The only effect would be when some sub¬ 
sequent incumbrancer came in, and he 
had notice of that claim. In that case 
the rule and law of England would be, 
that if after notice he permits the mort¬ 
gagor to receive the rents and profits, he 
exposes himself to the claim of the seoond 
incumbrancer, aud that is the principle 
which their Lordships think ought to be 
applied to the present case. 

That being so, there is no doubt that 
this transaction was valid up to the time 
of the notice of the Respondent’s claim, 
that is, up to the time when the attach¬ 
ment was served, by being delivered to the 
officer of the village, or in whatever way 
it was executed ; but until that attach¬ 
ment was executed, there was no notice 
to the mortgagee of any adverse claim on 
the part of the Respondent. The claim 
did not arise till the suit for the termina¬ 
tion of the partnership was adjusted, at 
which time the estate became the pro¬ 
perty of the other partners, and the Res¬ 
pondent became entitled by virtue of that 
Decree to claim against his co-partners 
for the amount of 1 9,000 and odd rupees : 
when he proceeded to enforce that claim 
by attachment, he became in the situation 
of a second incumbrancer, and not before ; 
and therefore their Lordships are of opi¬ 
nion, that though possession was taken 
by the mortgagee by means of his Mehta , 
and though he might have received the 
proceeds of the village from 1819 to 1824 
or 1825, yet he is not to be charged in 
account with more than he actually re¬ 
ceived during that time. But when the 
attachment was placed upon the village 
he had notice of an adverse claim; and if 
after that time he permitted the mort¬ 
gagor to receive any portion of the profits 
of that estate, then he ought with respect 
to the monies so received to be postponed 
to the subsequent incumbrancer. 

Therefore their Lordships are of opinion 
that the accounts ought to be taken upon 
that principle. The effect of that will be, 
that it will be clear that the mortgagee is 
unpaid the full amount of the principal 
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and interest : the principal and interest 
amount to more than 25,000 rupees from 
the date of the boud down to the period 
at which the attachment was placed upon 
the village. During that period it ap¬ 
pears that he had received only between 
7,000 and 8,000 rupees, and therefore 
there would be a large balance due to him. 
But then he is to be charged for about 
two years, during which time he permit¬ 
ted the mortgagors, after the attachment 
was placed, to receive the rents and pro¬ 
fits of the village. But still that would 
not be anything near the payment of the 
principal and interest due upon the bond. 

Their Lordships will give a direction to 
enable the Respondent to enforce his 
claim against the estate, subject to the 
account so taken, reserving to the mort¬ 
gagee his claim for the balance against the 
house in Surat, and also against those 
who are personally responsible to him for 
the amount of the money originally ad¬ 
vanced, and further also against the pro¬ 
ceeds of the estate, as soon as the Res¬ 
pondent’s debt is satisfied, provided it 
turns out that the proceeds are sufficient 
to discharge his debt, and to leave a sur¬ 
plus. 

Therefore the form of the minute 
which their Lordships will make as to the 
mode in which the accounts shall be 
taken in this : “ Judgment to be reversed. 
Account to be taken of the principal 
and interest due on the mortgage of the 
village of Muzeegaum, and the sums 
actually received by the Appellant prior 
to the time when the attachment issued, 
and that the Appellant be charged in that 
account with the amount which he might 
have received after the attachment, but 
for his wilful default.” If the attach¬ 
ment prevented him from receiving at all, 
of course he will not be charged j but if 
the attachment was only initiative, in 
order to ground an execution upon it, 
aud still permitting the person in posses¬ 
sion to receive the rents and profits, and 
if he has permitted the mortgagor to 
receive them, he will be charged : so the 
words will bo, “ That the Appellant be 
charged the amount which he might have 
received after the attachment, but for 
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his wilful default, and that after taking 
the accouut, he be permitted to continue 
in possession of the village until the 
balance due on that account with interest 
be fully paid; that after the same is 
paid, the Respondent be permitted to 
proceed under an attachment to satisfy 
his demand, reserving to the Appellant, 
right to come against the balance of the 
proceeds of the estate, after satisfying 
the Respondent’s claim, and against the 
house at Surat, and against such parties 
as are personally liable to him for the 
balance of his claim.” 

Then the only remaining question will 
be the question of costs. Their Lord- 
ships are of opinion that it is perfectly 
clear that he must be entitled to hold the 
estate for.some time to come : he will be 
entitled to his costs, that is, the costs of 
the proceeding in the Court below, to be 
calculated upon the principle adopted in 
the Zillah Court; and that part of the 
suit being wrong, and part right, he 
ought also to have the costs in the Sud- 
der Dewanny Adawlut, and the costs of 
the appeal, with liberty to redeem the 
mortgage, by payment of the principal 
and interest. 


1st and 2nd Jidy , 18£1. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Mr. Baron Parke, the Right 
Honourable Sir Herbert Jenner, and the 
Right Honourable Dr. Lusliington. 

Privy Councillor,— Assessor , Sir Edward 
Hyde East, Bart. 

On Appeal from the Sudder Dewanny 
Court of Madras. 


Rajah Pedda Yencatapa ) 
Naidoo, Bahadur,* ... ) 

versus 

Aroovala Roodrapa Nai- ) 
doo and Paupa Naidoo, ) 


Appellant , 
Respondents . 


A suit instituted by a plaint framed upon a legal 
title to redress, and subsequently conducted as a 
regular suit, is not a suit under a Regulation, which 
is to give redress to persons whose goods have been 
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taken away without their producing a proof of their 
title. 

An award of more than merely nominal damages 
to correct an impression that a Zemindar has no 
right to restrain the persons of his officers, is nei¬ 
ther improper nor excessive. 

In India, a Zemindar is not entitled to eject his 
officers from a house in his Zeminda/ry , which has 
long been in their possession, where neither party 
is able to give satisfactory evidence of title. The 
title of possession must prevail until a good title is 
shewn to the contrary. 

Mr. Baron Parke : 

Tiieir Lordships do not think it ne¬ 
cessary to trouble the counsel for the 
Respondents in this case. It appears to 
their Lordships, who have had an oppor¬ 
tunity of considering the ingenious ob¬ 
jections that have been made to the De¬ 
cree of the Sudder Dewanny Adawlut, 
that tkero is really no sufficient founda¬ 
tion for them, and tiiat they cannot see 
their way clearly to reversing the present 
Decree. 

With respect to the first objection, 
which was the last objection of the Ap¬ 
pellant, and upon which he relied the 
most, that the proceedings were informal, 
inasmuch as it was a suit instituted un¬ 
der the Regulation XXXII. of 1802,* and 
was not brought within the time within 
which by the construction of this Regula¬ 
tion it ought to be brought, that is, with¬ 
in a year after the injury sustained, the 
Court’s answer to that is, that that part 
of the statement in the plaint is really 
superfluous, and that the plaint having 
been framed upon the legal title to re¬ 
dress, both for the injury to the person 
and for the injuries to the laud, and for 
taking away personal property, and the 
suit having been subsequently conducted 
as a regular suit, the objection is wholly 
unavailing ; that it is improperly stated 
in the plaint to have been a suit founded 
upon this Regulation, which is to give 
redress to persons whose goods have been 
taken away without their producing a 
proof of their title. Now this case has 
proceeded all alpng upon the ground of 
title in the Plaintiff, both as to his claim 
of compensation for personal injury # and 
for injury done to his land. 


But let us first examine very shortly 
the different heads, according to which 
compensation has been awarded by the 
Decree of the Sudder, and it will be 
found upon looking at them that each of 
the grounds taken in that Decree is per¬ 
fectly well sustained. The first question 
is with regard to the injury done to the 
person. There certainly is ample evi¬ 
dence that the Plaintiffs, that is, the now 
Respondents, had their persons put uu- 
der restraint by order of the Rajah, and 
for that restraint there has been an award 
of 300 rupees each, which appeared to 
the Court below to be a proper compen¬ 
sation. And we certainly are not in a 
condition to say that that compensation 
is improper or excessive. It is not mere¬ 
ly for the inconvenience which they sus¬ 
tained, but probably that sum was award¬ 
ed by way of letting the Zemindars know 
that they ought not to exercise any sup¬ 
posed authority whioh they received in 
contravention to the law. There seems 
to have been an impression that the Zemin¬ 
dar had a right to restrain the persons of 
his officers in case he thought proper so 
to do; and to do away that impression, 
it was right that there should be more 
than merely nominal damages for that 
restraint, in order that the Zemindars 
might know henceforth that they could 
not proceed upon any such supposed cus¬ 
tom. It appears, therefore, to their Lord- 
ships that there is no impropriety in the 
award of the sum of 300 rupees each as 
compensation for the injury which they 
thus sustained. 

The next question is with respect to 
the damages for rejecting the Plaintiffs 
below, the now Respondents, out of their 
house at Calastry. It appears that both 
parties proceeded to show their title to 
this house, but neither party was able to 
give satisfactory evidence of title, and the 
Sudder Court say, and say very properly, 
that the long possession which the Res¬ 
pondents have had in the house is a suf¬ 
ficient proof of title in the first instance, 
and that as the Appellant was not able 
to give satisfactory proof that he has the 


* Thi.s Regulation is now rescinded by Reg. V j * u him, the possession on .the part of 
ori822. the Plaintiffs must prevail; and that 
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principle is a perfectly just principle. It 
is for them to judge, who are much more 
competent to do so than we are, whether 
the possession under such circumstances 
as took place in this case was a satisfac- 
torj r proof of title. Probably in this 
country we, who are well acquainted with 
the customs here, should say, that if a 
servant lived in a house appropriated to 
a servant, we should rather draw an in¬ 
ference from that, that the possession of 
the servant was the possession of the 
master, but the customs and usages in the 
East Indies may be very different in that 
respect; and as the Court have drawn an 
inference from the possession that that is 
evidence of title, we are not in position 
to say the contrary. We think, in the 
absence of any proof to the contrary, we 
must suppose the inference to be correct, 
that they were possessed in their own 
right. The principle upon which the 
Court has proceeded is perfectly correct. 
The title of possession must prevail until 
a good title is shown to the contrary. 
That disposes of the second head of ob¬ 
jection. 

The third is the claim for the house 
and garden at Poondy, and it is insisted 
that there was no proof, in the first place, 
that the Defendant below, the now Ap¬ 
pellant, ever took possession of the house. 
With respect to the garden, there is un¬ 
questionable proof; but we think it will 
be found, from the deposition of one of 
the Plaintiff’s witnesses, Danum Motialoo, 
whose testimony is unimpeached, that 
there was sufficient proof that the Appel¬ 
lant took possession of the house, and if 
so, he took possession both of the house 
and garden, without any title; and we 
are by no means in a condition to say 
that the sum which has been awarded as 
a compensation to the Respondents, in 
respect to the occupation of the house and 
garden, is an improper amount. 

Then the next is the largest amount of 
compensation given, namely, 8,000 rupees. 
The Court below certainly, as well as our¬ 
selves, feel that the evidence which has 
been given upon this subject, is somewhat 
vague and unsatisfactory. The amount 
demanded in the plaint exceeds 24,000 
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rupees, and the sum awarded for damages 
is 8,000 rupees. The Court below bad 
much better means than we have of form¬ 
ing an estimate of what the Plaintiff’s 
damage really was. They have given a 
much smaller sum than was claimed $ and 
it is enough for us to say that we cannot 
see that they come to a wrong conclusion. 
There was unquestionably evidence for 
their consideration to prove that the Ra¬ 
jah, and other persons by his authority, 
had seized property to a very considera¬ 
ble amount. It appears clearly from the 
parol evidence adduced on the part of 
the Appellant, and the witnesses men¬ 
tioned in the Decree, which, although 
they have not given satisfactory evidence 
as to the seizure, yet the general com¬ 
plexion of their testimony shows that the 
Rajah did seize some of the property be¬ 
longing to the Respondents. The Court, 
upon this part of the case, do not feel 
that they have any ground to dispute the 
propriety of the decision at which the 
Court below have arrived, in awarding 
the compensation of 8,000 rupees- 

The same observation also may be made 
with regard to the fifth head, under 
which a small sum has been awarded for 
compensation for the inconvenience to 
which one of the Respondents was put in 
appearing before the magistrate. There 
does not seem to be any reason why that 
amount should not be allowed. We think 
therefore, upon the whole, that there is 
no ground for the Appeal against the De¬ 
cree, and that the Decree ought to be 
affirmed, with oosts. 









4th December , 1841 and 25th June , 1842. 
Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Lord Campbell, Mr. Justice 
Erskine, and the Right Hon. Dr. Lushing- 
ton. 

Privy Councillors,—Assessors, Sir Edward 
Hyde East, Bart., and Sir Alexander John¬ 
ston, Knt. 

On Appeal from the Sudder Dewanny 
Adawlut of Bengal . 

Sheikh Imdad Ali and others,* Appellants , 
versus 

Mussumat Kootby Begum, Despondent. 

The fact of the plaintiff’s residence, 900 miles 
off from the estates in dispute, before and ever 
since her mother’s death, the latter dying in her 
presence :— held insufficient under Regulation III. 
of 1793, s. 14, and Regulation II. of 1805, s. 3, to 
make out the proof of some good and sufficient 
cause, precluding an earlier assertion of a right, 
that had accrued 25 years before the institution of 
the suit, against a bond fide purchaser for valuable 
consideration without notice. —Held also, to avoid 
the effect of the lapse of time, the plaintiff must 
establish the existence of conscious injustice by 
proof. 

6th July. 

Mr. Justice Erskine : 

The original proceedings in this case 
were instituted by the present Respon- 
deut, Mussumut Kootby Begum, in the 
Provincial Court at Patna, to recover 
sixty-four shares out of one hundred and 
sixty shares of an Altamgha mahal in the 
zillah of Patna, comprising several villages, 
which she claimed as her inheritance, 
derived from her mother, Mussumat Sa- 
leha Khauum, the widow of Nawab Eneyet 
Khan. 

In the Court below, two questions were 
raised and decided. First, whether the 
mahal in question was originally the es¬ 
tate of the Nawab or of his widow, Saleha 
Khauum; and, secondly, whether the 
claim of the Plaintiff, Kootby Begum, had 
been barred by the lapse of time accord¬ 
ing to the Bengal Regulations. 

The Provincial Court, without giving 
any opinion on the first point, dismissed 
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the Plaintiff’s suit with costs, upon the 
ground that whatever her right might 
have been, her remedy by suit was barred 
by lapse of time, and that her claim was 
not entitled to a hearing by the Court. 
Against this Decree the Plaintiff appealed 
to the Sudder Dewanny Adawlut, and 
that Court, after hearing the appeal on 
the 31st of December 1831, decided, first, 
that the villages in dispute had been 
proved to have been the property of Saleha 
Khauum, and that the Plaintiff, as her 
daughter, was entitled to one-half as her 
inheritance ; and, secondly, that although 
as to some of the villages the claim of the 
Plaintiff had been barred by lapse of time, 
that as to the rest, her remedy had not 
been taken away by the Regulations re¬ 
lied on. 

The Court, therefore, modified the de¬ 
cision of the Provincial Court, by affirm¬ 
ing its Decree as to a part of the estate, 
and decreeing to the Plaintiff the remain¬ 
der, and apportioning the costs between 
the parties. 

The present Appellants, who had de¬ 
fended the suit below as purchasers, were 
dissatisfied with the decision of the Sudder 
Dewanny Adawlut, and appealed to the 
Queen in Council against that part of the 
Decree that affirmed the Plaintiff’s right 
to recover a portion of the property claim¬ 
ed by her. And Her Majesty having 
been pleased to refer such appeal to the 
Judiciul Committee, the case was argued 
before Lord Brougham, Lord Campbell, 
the Judge of the Admiralty, and myself, 
when on the part of the Appellants it was 
insisted, that whatever might have been 
the original title of the Plaintiff below, 
that her right to recover any part of the 
property had been altogether barred by 
the lapse of time, and that the Decree of 
the Provincial Court ought to have been 
wholly affirmed. Their Lordships ac¬ 
quiesce in this conclusion, and are of opi¬ 
nion that the decision of the Provincial 
Court was right, and that the Decree of 
the Sudder Dewanny Adawlut modifying 
it is wrong. 

In order to explain the ground upon 
which their Lordships have founded their 
opinion, it will be necessary to refer more 
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particularly to the facts established by 
the evidence, and to the language of the 
Regulations upon which the question 
arises. 

It appeared by the evidence that Saleha 
Khanum was the wife of the Nawab 
Eneyet Khan Rasikh, and that they had 
three children, two sons and one daughter. 
It is clearly proved by the admissions of 
those under whom the Appellants claim 
as purchasers, as well as by other evi¬ 
dence, that the mahal in question was the 
property of Saleha Khanum, and that she 
having survived her husband, held pos¬ 
session of it until her death in 1801. The 
two sous died in their mother’s life-time. 
The daughter, the present Respondent, 
and the Plaintiff below, was living with 
her mother at Paniput at the time of the 
mother’s death. The eldest son, Izzud 
Oollah Khan, had died without issue. 
Hafiz Oollah Khan, the second son, had 
died only a few months before his mother, 
and had, down to the time of his death, 
managed the estate for his mother. He 
left three children, two sons and one 
daughter. Under these circumstances, by 
the°Mahomedan law of inheritance, the 
Plaintiff below became entitled to one- 
half of her mother’s property, and the 
other half would descend to the children 
of her brother Hafiz. 

These children were Kulb Ali Khan, 
Amin Oollah Khan, and Mussumat Gu- 
sety Begum. Upon the death, however, 
of Saleha Khanum in 1801, Kulb Ali 
Khan and Amin Oollah Khan took pos¬ 
session of the whole of the estate, and 
dealt with it as if it were entirely their 
own i and until the year 1812 neither 
their aunt nor their sister preferred any 
claim to any part of the inheritance. 

On the 4th of March in the year 1812, 
Mussumat Gusety Begum, the sister, in¬ 
stituted proceedings in the Patna Pro¬ 
vincial Court against her two brothers, 
to recover a fifth share of the wialuil ,* and 
by the Decree of that Court, which was 
afterwards, in the year 1818, confirmed 
upon appeal by the Sudder Dewanny 
Adawlut, she recovered one-fifth of the 
whole estate as her share of the inheri¬ 
tance from Saleha Khanum. It is to be 
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observed, that the claim of the sister and 
the resistance on the part of the brothers 
proceeded on the assumption that the 
whole inheritance had descended from 
Saleha Khanum to the children of Hafiz 
Oollah Khan, and that no allusion was 
made in the course of the suit to any 
claim of their auut, the present Respon¬ 
dent, although her name is-stated to have 
been registered in the Collector’s Office. 
It appeared that long prior to the com¬ 
mencement of this suit, namely, in the 
year 1801, Kulb Ali Khan had settled 
one-half of the property which he claimed 
as his share upon his wife, Beejy Begum ; 
and Amin Oollah Khan had in 1805 
transferred his share to his son, Azim 
Oollah Khan \ but neither of these trans¬ 
fers appear to have been acted upon fur¬ 
ther than by having the names recorded 
in the Collector’s Office, and the two bro¬ 
thers had continued to deal with the pro¬ 
perty as their own ; for in the year 1807, 
Kulb Ali Khan, acting for himself and 
his brother, sold a part of the estate to 
Baboo Bysnath Sahoo, and although in 
the years 1813, 1814, Beejy Begum as¬ 
sumed the power of selling portions of 
the estate, there is no evidence that Azim 
Oollah Khan ever acted as owner of any 
part of the estate under the alleged trans¬ 
fer to him ; but, on the contrary, Amin 
Oolla Khan, his father, continued to dis¬ 
pose of the estate as if no such transfer 
had been made, and the Appellants at 
the trial below rested their claim entirely 
upon purchases made from Beejy Begum 
and Amin Oollah Khan. 

The dates of those sales, as proved in 
the progress of the suit, were in the years 
1813, 1814, within twelve years from 
the commencement of the Respondent’s 
suit, and these dates formed the found¬ 
ation of the Deoree of the Sudder Adaw¬ 
lut, which decided, that the Plaintiff’s 
remedy had been barred as to Mohiood- 
deeu, sold by Kulb Ali Khan in 18(17— 
more than twelve years before the com¬ 
mencement of the suit, but was not bar¬ 
red as to the residue, which did not ap¬ 
pear by the evidence to have been sold 
before the years 1813 and 1814. 

After the Decree had been pronounced. 
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petitioned to have the 
cause heard again, and to be allowed to 
put in evidence other Deeds, to prove, 
that as to another portion of the estate, 
the remedy of the Plaintiff had been bar¬ 
red by a sale beyond the twelve years, 
namely, in 1812, to Boorham Ali Khan, 
from whom the Appellants purchased that 
portion in 1824. The Court however re¬ 
fused, aud we think properly, to re-open 
the case, for the purpose of admitting 
evidence which ought to have been pro¬ 
duced in the first instance, and there is 
no Appeal from that refusal : the ques¬ 
tion therefore for decision is, whether, 
uuder the circumstances of the case, the 
remedy of the Plaintiff had been barred 
by the adverse possession of Kulb Ali 
Khan and Amin Oolla Khan, from the 
year 1S00 to 1825. 

The answer to this question depends 
upon the . construction of the Bengal Re- 
gulations, namely, Regulation III. of 
1793, s. 14, and Regulation II. of 1805, 
s. 3, By Regulation III., 8. 4, Zillah and 
City Courts are prohibited hearing, try¬ 
ing, or determining the merits of any suit 
whatever against any person or persons, 
if the cause of action shall have arisen 
twelve years before any suit shall have 
been commenced on account of it—unless 
the complainant can show by clear aud 
positive proof that he had demanded the 
money or matter in question, and that 
the Defendant had admitted the truth 
of the demand, or promised to pay the 
money; or that he had directly pre¬ 
ferred his claim within that period, for 
the matters in dispute, to a Court of 
competent jurisdiction, to try the demand, 
aud shall assign satisfactory reasons to 
the Court why he did not proceed in the 
suit; or shall prove that either from mi¬ 
nority or other good and sufficient cause 
he had been precluded from obtaining re¬ 
dress. 

Now in this case the Plaintiff’s cause 
of action arose twenty-five years before 
the commencement of the suit, and no 
other suit was ever instituted by her on 
account of it. Her claim therefore is 
clearly barred, unless she can by proof 
bring herself within one of the exceptions. 
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The only exception under this Regulation, 
from which any protection has been claim¬ 
ed, is the last, namely, that she has been 
precluded from obtaining redress by a 
good and sufficient cause; and the cause 
relied on, is the distance of her residence 
from the estates in dispute, and from the 
tribunal before which aloue she could 
have preferred her claim. It appears by 
the evidence that the Plaintiff lived at 
Paniput, several hundred miles from Pat¬ 
na i but as the distance in 1800 could 
have afforded no greater impediment to 
the appointment of a MoJclitar to enforce 
her rights, than it did in 1825, the only 
way iu which it can be said to have pre¬ 
cluded her from obtaining redress, would 
be, by keeping her in ignorance of the 
manner in which her rights had been 
usurped by her nephews * but it must be 
remembered that her mother died at Pa- 
niput, and that her right to one-half of 
the estate devolved upon her immediate¬ 
ly upon her mother’s death, and that her 
not receiving any remittances on account 
of the estate must have afforded sufficient 
notice to her, that some one must be 
usurping her rights, and this not for one 
or two years only, but for a series of more 
than twenty years, during which time 
she appears to have made no inquiry, nor 
to have instituted any proceedings to 
assert her claim, but permitted her ne¬ 
phews to hold themselves out to the 
world as the sole owners of the estate. 

When, therefore, the question arises 
between the purchasers of an estate from 
persons who had been thus permitted to 
hold themselves out to the world for more 
than twelve years before the purchase, 
and an owner, by whose neglect they had 
thus been euabled to assume the charac¬ 
ter of proprietors, the Court ought to 
have some other facts than mere distant 
residence, to make out the proof of some 
good and sufficient cause that had pre¬ 
cluded an earlier assertion of a right that 
must have been well known to the claim¬ 
ant from the beginning. The Appellants 
had every reason to assume that the two 
nephews were the owners, not only from 
their long aud undisputed possession, but 
also from the circumstance, that when a 
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claim to some share was, in the year 
1812, asserted by the sister, no sugges¬ 
tion of the Plaintiff’s claim was inter¬ 
posed by her or on her behalf. 

Let us then see whether there is any¬ 
thing in the Regulations of 1805, that 
open to the Plaintiff the doors of the 
Zillah Court, which the Regulations of 
1798 had closed. 

By Reg. II. of 1805, s. 3, it is declared 
that the limitation of twelve years, fixed 
by the Regulation of 1793, “ shall also 
not be considered applicable to any pri¬ 
vate claims of right to lands, houses, or 
other permanent immoveable property, 
if the person or persons in possession of 
such property, when the claim of right 
thereto may be preferred in a competent 
Court of Judicature, shall have acquired 
possession thereof by violence, fraud, or 
any other unjust, dishonest means what¬ 
ever ; or if such property shall have been 
so acquired by any other person or per¬ 
sons from whom the actual occupant or 
occupants may have derived his or their 
title, and shall not have been subsequent¬ 
ly held under a just and honest title 
(such as inheritance, purchase, fair dona¬ 
tion, or any other fair title, believed to 
have conveyed a right of possession and 
property), during a period of twelve years, 
antecedent to the time of preferring a 
claim of right thereto, in a competent 
Court : provided that such violent, frau¬ 
dulent, unjust or dishonest acquisition, be 
established to the satisfaction of the Court 
in which the claim may be preferred ; or 
if the suit be appealable to the satisfac¬ 
tion of the proper Court of Appeal.” And 
by the 3rd clause of the same section, 
after prohibiting the Courts from taking 
judicial cognizance of any suit preferred 
after sixty years’ non-prosecution, the 
Regulation proceeds to declare, that * al¬ 
though the property claimed may have 
been acquired by an insufficient title withiu 
the period of sixty years, if the property 
so acquired shall have descended by in¬ 
heritance to the person in possession, when 
the claim is preferred, or if such person 
shall have obtained just and honest pos¬ 
session thereof by purchase, fair donatiou, 
or by any other title believed to be just 
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and valid, and not appearing to be in any 
respect collusive, for the purpose of de¬ 
priving Plaintiff of his right, and either 
such occupant himself, or any other per¬ 
son in his behalf, or from whom the pro* 
perty may have been obtained under any 
of the titles aforesaid, or the whole in 
succession shall have held quiet and un¬ 
molested possession uuder a title believed 
to be just and valid during a period of 
twelve years antecedent to the claim 
thereto being preferred in a competent 
Court, the provisions made in the 1st and 
2nd clause of that section shall not be 
considered applicable to any private claims 
to property so circumstanced, which are 
therefore to be deemed inadmissible as 
heretofore after twelve years from the 
origin of the cause of action, unless the 
same be cognizable under the exceptions 
and provisions already in force.’ 

Under this Regulation the Plaintiff 
contends that although her claim was not 
preferred to any competent Court till 
more than twelve years after her ca^ise 
of action had arisen, yet that as her 
nephews had acquired possession of the 
property by unjust and dishonest means, 
and as the purchase by the Appellants, 
however fair and just, had been made 
within twelve years, neither they nor any 
person under whom they claimed, had, 
during a period of twelve years, antece¬ 
dent to the time of preferring her claim, 
held under any fair title believed to have 
conveyed a right of possession and pro¬ 
perty, and therefore that the prohibition, 
contained in the Reg. III. of 1793, s. 14, 
was not applicable to her case. 

In considering the provisions above re¬ 
ferred to, it must be kept in mind that 
one, the main object of these laws of li¬ 
mitation, is to protect an honest purchaser 
from the consequences of an owner’s neg¬ 
lect to assert his rights, and thus giviug 
to a usurper the semblance of a title 
which he did not really possess, and that 
by the express words of the Regulation, 
the proof of the fraudulent, unjust, or dis¬ 
honest acquisition is thrown upon the 
Plaintiff. It is necessary therefore to as¬ 
certain what is meant by an unjust or 
dishonest acquisition : it is obvious from 
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the 3rd clause of the section, that it is 
not intended to include every acquisition 
without a just title; for by that clause, 
acquisitions are protected that, have been 
obtained by any title believed to be just 
and valid, though in reality insufficient. 
It must be necessary, therefore, for a 
Plaintiff, in the first place, to show that 
the person under whom an occupant, by 
just title, acquired within the twelve 
years, derives his title, had acquired his 
possession by a title which he did not at 
the time believe to be just and valid. 

The Plaintiff in this case contends, that 
as her nephews must have known that 
one-half of the inheritance belonged to 
her, and as they must have known that 
she was still alive, their assumption of 
the entire property was a dishonest ac¬ 
quisition, and could not have been claim¬ 
ed by them under any title which they 
believed at the time to be just and valid. 
It cannot be denied that there are many 
circumstances leading to a strong sus¬ 
picion that this was the case, and the 
Sudder Adawlut appears so to have con¬ 
sidered it. 

But strong as the grounds of suspicion 
undoubtedly are, their Lordships do not 
consider the facts proved as sufficiently 
establishing, to their satisfaction, that 
the nephews knew that they had no right 
to the whole estate. They may have ori¬ 
ginally taken possession under the belief 
that their father Hafiz had acquired a 
title to the property of which he had been 
in possession up to his death. They may 
have been ignorant of the existence of 
their aunt, or of her title to any share of 
the property. 

There is no evidence of their being 
aware of either : that they were so, could 
only be matter of conjecture ; but fraud 
and dishonesty are not to be assumed 
upon conjecture, however probable. 

But to avoid the effect of the lapse of 
time, the Plaintiff must establish the ex¬ 
istence of conscious injustice by proof. 
Their Lordships think this has not been 
done, and, therefore, they will advise Her 
Majesty to reverse the Decree of the Sud¬ 
der Dewanny Adawlut and affirm the De¬ 
cree of the Provincial Court, condemning 


the Respondent in costs, in both the 
Courts below ; but their Lordships are of 
opinion that each party should bear their 
own costs of the Appeal to Her Majesty 
in Council. 


28tli June , and 28th July , 1S£2> 
Present : 

Lord Brougham, Mr. Baron Parke, Vice- 
Chancellor Knight Bruce, and The Right 
Hon. Dr. Lushington. 

Privy Councillors, —Assessors , Sir Edward 
Hyde East, Bart., and Sir Alexander John¬ 
ston, Knt. 

On Appeal from the Equity Side of the 
Supreme Court of Bengal. 

The Bank op Bengal,* ... Appellants , 

versus 

Radakissen Mitter, ... Respondent. 

R. drew several Bills in favour of D. on Fergnsson 
and Co., who accepted the same, and got them dis¬ 
counted by the Bank of Bengal, the Bills having 
been indorsed by D. These Bills becoming due 
were renewed from time to time, and were only 
partially paid. Three other Bills were subsequent¬ 
ly drawn on the Bank; two by Fergnsson ana Co., 
and the third by ft. for the benefit of the firm : and, 
as collateral securities for the repayment of the 
principal and interest, due thereon, and of all and 
every sum advancod or which should be advanced, 
three different masses of Chili copper were depo¬ 
sited, valued at a larger amount than the advances 
then made. In default of payment at due time, the 
Bills further retained to the Bank the power to 
dispose of the masses of copper by public or private 
sale, and apply the proceeds to.the liquidation of 
the debt. Shortly afterwards the firm failed, and 
Assignees of their estate and effects were employed 
under the Indian Insolvent Act. The first of the 
renewed Bills then fell due, and was presented to 
R. for payment, on which R. served notice on the 
Bank not to part with the securities, alleging that, 
otherwise, the Bank would be responsible as the 
Bills were drawn on the express understanding, 
that the securities were ample, and should be ap¬ 
plied in the first instance, in payment of the. Bills. 
The Bank, in spite of all that, allowed the Assignees 
to redeem the masses of copper on payment of 
the principal and interest due on the Bills specifi¬ 
cally secured by them; and R. sent protested all the 
Bills drawn by him. The Bank brought an action 
against R. for balance due, and R. filed a Bill in the 
Equity side of the Supreme Court for a perpetual 
injunction restraining the Bank from further pro¬ 
ceedings, which was decreed. On appeal, the de¬ 
cree was reversed: held that, in the absence of any 
proof of an express understanding, R. was bound as 
surety by the Bills drawn long before the taking of 
the securities; that the delivery of the copper to 
the Assignees on payment of the principal and in* 

* 3, Moore’s I. A., p. 19- 

17-19 








PRIVY COUNCIL JUDGMENTS 




terest due on the Bills, was a disposition fairly 
within the terms of the Instrument, and did not 
discharge the-surety, the Instrument not directing 
the proceeds to be applied preferentially or pari 
passu in payment of the Bills ; nor the Assignees 
directing the appropriation of the proceeds to any 
particular debt. 

The Right Hon. Da. Lushington : 

This is an Appeal from tho Supreme 
Court of Judicature at Fort William, and 
was brought under the following circum¬ 
stances. 

Iu the year 1832, Radakissen Mitter 
drew several Bills iu favour of Durpona- 
rain Gangooly on Messrs. Fergusson & Co., 
Merchants in Calcutta, who accepted the 
same. Those Bills being indorsed by 
Durponarain Gangooly, were discounted 
by the Bank of Bengal, and the value 
was paid to Fergusson <fc Co. The whole 
amount for which those Bills were origi¬ 
nally given was S. Rs. 450,000. Those 
Bills were renewed from time to time, 
and, save a sum of S. Rs. 50,000, no 
money was paid in discharge of them. 

In the month of November 1833, Fer¬ 
gusson & Co. failed. At that time the 
Bank of Bengal held five renewed Bills 
for S. Rs. 400.000, which became due 
and payable in December 1833, and Ja¬ 
nuary 1834. 

On the 2nd of September 1833, the 
Bank advauced to Messrs. Fergusson & 
Co. tho sum of S. Rs. 245,600, on a de¬ 
posit, as a collateral security, of 10,000 
maunds of Chili copper, valued at S. Rs. 
327,500. The terms upon which this 
copper was deposited will require to be 
more particularly noticed. 

On the 6th of September 1833, a fur¬ 
ther advance was made by the Bank to 
Radakissen Mitter of S. Rs. 73,700, on 
the security of 1,100 slabs of copper, va¬ 
lued at S. Rs 98,275. This copper was 
deposited as a security upon precisely 
the same terms, with respect to Rada¬ 
kissen Mitter, as the copper deposited on 
the 2nd of September was with respect to 
Fergusson & Co., and the advance was 
for the benefit of Fergusson & Co. 

On the 28th of September 1833, a fur¬ 
ther advance of S. lis. 35,400 was made 
to Messrs. Fergusson & Co. by the Bank, 
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on the deposit of 568 slabs of copper, 
valued at S. Rs. 47,200, aud such deposit 
was made in the same terms as that on 
the 2nd of September. 

On the 26th of November 1833,Messrs. 
Fergusson presented their Petition to the 
Court for the Relief of Insolvent Debtors, 
and Assignees were appointed of their es¬ 
tate and effects. The first of the Bills 
drawn by Radakissen Mitter became due 
on the 10th of December 1833, and was 
presented to him for payment. 

On the 27th of December 1838, Rada¬ 
kissen Mitter caused a notice to be serv¬ 
ed on the Bank to the following purport, 
that if the Bank should part with or pay 
over to the Assignees of Fergusson & Co. 
any securities or proceeds of securities 
held by the Bank for loans made to Fer¬ 
gusson & Co. on the Bills of Exchange 
drawn by Radakissen Mitter, the Bank 
would be held responsible, as Radakissen 
Mitter had derived no benefit from the 
Bills, and had become a party to them on 
the express understanding that the secu¬ 
rities were ample, and should be applied 
iu the first instance to the liquidation of 
the Bills. 

On the 12th of February 1834, the 
Bank, upon the application of the As¬ 
signees, delivered up the three parcels of 
copper so deposited with them, upon pay¬ 
ment by the Assignees of S. Rs. 366,109, 
being the amount of the principal aud 
interest of the three sums advanced upon 
the security of the copper. 

On the 12th of August 1834, the Bank 
brought their action against the Respon¬ 
dent, as drawer of the five bills, for the 
balauce due to the Bank, viz. the amount 
of the Bills, less the dividends, on a share 
in the said Bank, which had been held 
by Fergusson on behalf of his partnership, 
and less also S. Rs. 99,552. 1 an. 2 p., 
received on account of an order addressed 
in September 1833, to the Government 
Loan Committee by Messrs. Fergusson, 
and aocepted by such Committee. This 
order required the Loan Committee to 
pay to the Bank of Bengal S. Rs. 130,000 
from proceeds of indigo pledged to the 
Committee; and the Bank were to hold 
this money as a security for the five Bills, 
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and also for a Bill drawn by Mr. Colville, 
1 accepted by Messrs. Fergusson, and dis¬ 
counted by the Bank. 

In November 1834, the Respondent 
filed his B ll oil the Equity side of the 
Supreme Court against the Bank and the 
Assignees of Fergusson & Co., and prayed 
a perpetual Injunction against any fur¬ 
ther proceedings at law to enforce payment 
of the said five Bills. An Injunction till 
further order was obtained on the 9th of 
February 1835. 

The Defendants to the Bill having ap¬ 
peared, and the cause gone through the 
ordinary stages, it was heard on the 13th 
of July 1838, before the Chief Justice and 
one of the Puisne Judges, there not being 
any other at that time in Calcutta. The 
Court was divided in opinion, and in such 
case the opiuion of the Chief Justice 
being entitled to prevail, a Decree on the 
13th of August was made conformable to 
his opinion, and the Bill was dismissed 
with costs as against the Bank of Ben¬ 
gal. 

A Petition for rehearing having been 
presented, the cause was reheard on the 
30th of November before the Chief Jus¬ 
tice, Sir John Peter Grant and Sir Henry 
W. Seton, who, in the interval, had arrived 
in Bengal, and taken his seat. 

By the Decree on the hearing, dated 
the 31st of January 1839, the Decree of 
the 1st of August was reversed, and the 
Injunction made perpetual ; and the 
Bauk was left to pay its own costs. From 
this Decree the Chief Justice dissented, 
and the Bank of Bengal brought the pre¬ 
sent Appeal. 

In these proceedings there are very 
many other circumstances set forth ; but 
as their Lordships are of opinion that 
their decision must be chiefly governed 
by the view they take of one question, 
this short summary may suffice to bring 
out so much of the case as they deem 
necessary. 

It is perfectly clear that the Respon¬ 
dent, by drawing these Bills of Exchange, 
undertook, if the acceptors failed to pay, 
to make payment himself. Of the aver¬ 
ment contained in the Bill, that the 
Respondent, by an understanding with 


the Bank, was to be relieved from all 
responsibility on account of his being the 
drawer of the Bills, there is no proof 
whatever; and, therefore, any inference 
arising from such fact, if true, must be 
wholly dismissed from the case. At the 
time the Bills were originally drawn, it 
does not appear that the Bank held any 
security from Messrs. Fergusson, and 
therefore the engagement entered into 
by the Respondent to pay the amount of 
the Bills, if the acceptors did not, was 
wholly unconnected with any question of 
security. At a period, however, long sub¬ 
sequent to the drawing the first Bills, the 
Bank did take certain securities; and it 
is on account of the manner in which the 
Bank dealt with those securities that the 
Respondent claims to be relieved from his 
liability to pay those Bills. 

It will be necessary presently to advert 
to the terms of the documents whereby 
those securities were acquired, and after¬ 
wards the mode in which the Bank dealt 
with them. 

It is unnecessary to consider how far 
the Respondent obtained a right to the 
securities subsequently acquired,—secu¬ 
rities neither given nor agreed to be 
given till a long time after the first Bills 
became due,—and whether he could 
acquire such securities without paying 
the debt. T^is may or it may not be, as 
far as the present question is concerned, 
because, assuming the affirmative of the 
proposition, the securities were, we think, 
justly dealt with. 

Supposing the Respondent to have 
acquired a right to the benefit of the 
security, what was the extent of that 
right 'i We apprehend that the Respon¬ 
dent could in any view only take a right 
to the benefit of the security subject to 
the power which the creditor by the 
terms of the security was entitled to 
exercise. And this condition is no injus¬ 
tice to the surety, for whatever be the 
quantum of benefit he derives from the 
security, it is a benefit beyond that which 
he stipulated for when he originally 
became surety. 

This security is given by a document 
to the following effect, in the form of a 
30 3G—38 
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Promissory Note signed by Fergusson & 
Co., dated 2nd September 1833. That 
firm, three months after date, promise to 
pay the Bank of Bengal S. Rs. 245,600, 
with interest as stated; and the docu¬ 
ment states, that they have deposited in 
the Bank, as a collateral security, Chili 
copper valued at S. Rs. 327,500; “ and in 
default of payment at the period above- 
mentioned, we, Fergusson & Co., hereby 
authorize the Treasurer of the Bank for 
the time being, absolutely to sell and dis¬ 
pose of the Chili copper, for the reim¬ 
bursement to the said Bank, as well of 
the said principal and interest at the rate 
aforesaid, as of all and every such other 
sum or sums of money, together with in¬ 
terest, as aforesaid, on or after the expi¬ 
ration of the said period, by public or 
private sale.” 

There were two other parcels of copper 
deposited in September by documents 
similar in effect. 

There is no apparent difficulty in the 
construction of this Instrument; it is 
simply an obligation to repay a certain 
sum then advanced by the Bank, and the 
deposit of a certain quantity of copper to 
secure the payment of that debt and all 
other sums of money which might be 
then due, or might be advanced in the 
interval. The instrument did not direct 
that the copper or the proceeds thereof 
should be applied preferentially in pay¬ 
ment of any particular debt. 

Such being the Instrument by which 
the security was given, the next considera¬ 
tion is, how did the Bank of Bengal deal 
with the security ? 

On the 26th of November 1833, Fer¬ 
gusson & Co. became Insolvent, and the 
Bills drawn by the Respondent became 
due in December and January following. 
On the 27th of December 1833, the Res¬ 
pondent gave notice to the Bank to retain 
the securities, claiming a right to have 
them first applied in payment of the Bills. 
The Bank retained the copper till the 
12th of February 1834, when they deli¬ 
vered it over to the Assignees of Fergus¬ 
son & Co., on the payment of S. Rs. 
366,000, which was the amount, with 
interest, of the special loans made by the 
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Bank at the times of receiving the three 
parcels of copper. 

The Respondent says that this copper 
was not sold, but was redeemed contrary 
to the terms of the Instrument, and that 
too at less than its real value ; and that, 
therefore, the security to which he has a 
claim has been dismissed in value, and 
that the conduct of the creditor has 
relieved him from his obligation as surety. 

We are of opinion, that returning the 
copper to the Assignees on payment of 
its full value (assuming that fact for the 
present) is a disposition of it fairly with¬ 
in the terms of the Instrument, which 
gives to the Bank the right to sell or dis¬ 
pose of the copper by public or private 
sale. Such a disposition of the copper is 
a sale of it in all essential particulars. 
The Assignees are purchasers for a full 
consideration, and the Respondent, by 
this mode of dealing with the copper, doe 3 
not .suffer the slightest injury, nor are 
any of his rights infringed. 

That the copper was sold for less than 
its value, there is no evidence whatever. 
The answer of the Bank was read, which 
distinctly states the contrary ; nor is 
there any probability of the security be¬ 
ing so sacrificed, for it was clearly the 
interest of the Bank to obtain the full 
value of it. It is true, indeed, that the 
copper was afterwards sold by the As¬ 
signees for a larger amount; but such 
sales took place at distant periods, and 
when the market had altered. On this 
ground we are of opinion that the Res¬ 
pondent is not entitled to relief. 

It has, however, been further contended, 
that the Bank, having received the value 
of the copper, was bound to have applied 
it pari passu towards the liquidation of 
all the debts due from Fergusson & Co. 
to the Bank, including the five Bills. 
But we think that the Instrument creat¬ 
ing the security, not directing it to be 
applied preferentially in payment of any 
debt, nor pari passu in payment of all 
debts, and the Assignees of Fergusson 
& Co. not requiring it to be appropriated 
iu liquidation of any demand, the Bank 
had a perfect right to apply it towards 
the payment of the special loans. We 
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tfilnk so upon the ordinary principle 
which entitles a creditor, in the absence 
of any direction from the debtor paying, 
to apply the monies he receives to which¬ 
ever of several debts arising he pleases. 
But it may be well to consider what 
would be the result if the proposition of 
the Respondent was true ; it would be 
this, that the Respondent would be re¬ 
lieved pro tanto by the pari passu applica¬ 
tion of the produce of this security ac¬ 
quired after he became surety; and in 
the same proportion the Bank would be 
left without security for payment of a 
loan advanced by them long after the 
Bills were discounted, and on the faith of 
this very security. The Bank would to 
this extent be deprived, as to the Bills, 
of the benefit of the security they origi¬ 
nally possessed. It is difficult to find any 
principle of Law or Equity which could 
support a proposition fraught with such 
consequences. 

With respect to the share which Fergus- 
son himself held in the Rank, the dividends 
were applied in liquidation of these Bills— 
the share became the property of the 
Assignees. We see no reason to conclude 
that it was illegally dealt with, to the 
prejudice of the Respondent. 

Their Lordships, therefore, are of opinion 
that the Decree appealed from must be 
reversed, and the Bill dismissed, but 
without costs; thus leaving each party 
to pay their own costs. 

It is right that I should add, that upon 
the present occasion, His Honour the 
Vice-Chancellor entertains some doubt 
with respect to this Judgment, and thinks 
that it would perhaps be more expedient 
that further inquiry should be instituted 
into the circumstances. 

Decree reversed. 



7 th, 11th and 17th December, lSJfl . 
Present : 

Members of the Judicial Committee ,—The 
Lord President, Lord Brougham, Mr. Jus¬ 
tice Erskine, and the Right Hon. Dr. 
Lushington. 

Privy Councillors,— Assessors , The R'ght 
Hon. Sir E. Hyde East, and The Right 
Hon Sir A. Johnston. 

On Appeal from the Sudder Dcwanny 
Court of Bengal . 

Maha-rajah Mitterjeet 
Sing, for himself, and as 
Guardian of Rajah Mood 
Narain Sing, Meer Abd- 
Oollah, and Lala Bun- 
waree Lal,* ...J 


Appellants , 


The Heirs of the late 1 

Ranee, widow of Rajah > Respondents, 
Juswunt Sing, ... ) 

A talook, consisting of 210 mouzas or villages, 
classed for fiscal purposes under the names of 74 of 
the villages; and having, by the settlement of 1197 
Fusly, a separate sum, called the sudder jumma 
assessed upon each of these 74 fiscal villages, the 
whole constituting the sudder jumma of the ta> 
look ; was sold by the Collector by public sale, in 
one lot, for arrears of Govt, revenue, at an inade¬ 
quate price. The sale was by the orders of the 
Board of Revenue, but there was no direct proof of 
the Board of Revenue being apprized that, the 74 
mouzas constituted the whole talook or that the 
sale of any definite portion would suffice to cover 
the arrears ; nor was there any thing to sliovv that, 
the Board, at any time before the sale specifically 
sanctioned, the sale of the whole talooh in one lot, 
though the sale was subsequently confirmed by it. 
It also appeared that the surplus of the purchase- 
money was appropriated by the malguzar for her 
own purposes.— Held , by the Judicial Committee, 
on a suit by the malguzar against the purchaser 
to annul the sale, upholding the judgments of tho 
Courts below, so far as they annul the salo of tho 
talook :— 

That the sale of the whole talooh, in the absenco 
of any proof of any specific authority from tho 
Board of Revenue, was contrary to the express 
provisions of the last Regulation on the subject 
and the spirit and tone of the whole code of Regu^ 
lations. 

That the retrospective operation of other Regu¬ 
lations passed after the date did not directly affect 
the case under considerations, but simply confirm 
the view already taken of tho Regulations. 

That the effect of the subsequent confirmation of 
the sale by the Board, was not to render the salo 
valid, as the Board had merely a delegated autlio- 


* 3, Moore’s I. A., p. 42. 
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rity expressly requiring them to exercise their dis¬ 
cretion before the sale took place. 

That the malguzar , on restoration of the pur¬ 
chase-money, should be entitled to reclaim the es¬ 
tate. The acquiescence of the malguzar by appro¬ 
priating the purchase-money to her own purposes, 
in a sale believed to have been made by the autho¬ 
rity of the Board of Revenue, could not give legal 
efficacy to a sale altogether void for want of that 
authority • and terms of the Regulation XI., 1822 
did not refer to cases of money, previous to its pro 
mulgation, nor ought in justice to be extended to 
them. 

But their Lordships did not approve the deci¬ 
sions of the lower Courts, which directed the mal¬ 
guzar not to refund the purchase money, or to call 
for an account of the mesne profits, being based 
upon a mere assumption that the purchaser had 
been fully repaid out of .the profits of the estate 
during his possession ; and directed that an account 
should be taken of the principal and interest, due 
on the purchase-money, and also of the net profits 
during his occupation, making all just and reason¬ 
able allowances for permanent improvements. And, 
as the purchaser stood acquitted of all blame iu 
the transaction, so much of the decree of both the 
Courts below reversed, as condemned the Appellant 
in costs, and both the parties were ordered to bear 
their own costs both in the Courts in India and 
abroad. 

6th July , 18Jf2. 

Mr. Justice Erskine : 

This appeal arises out of a suit origi¬ 
nally instituted in the Provincial Court 
at Patna, in December 1817, by the late 
Ranee, the widow of Rajah Juswunt Sing, 
against the Government of Bengal; and 
also Maha-rajah Mit,terjeet*SingJ(for him¬ 
self and as Guardian of Rajah Mood 
Narain Sing), Meer Abd-Oollah, Gokul 
Chund, and Baboo Byjnath Sahoo, for the 
purpose of annulling the sale of the talook 
of Belkhuruh, in the pergunna of Urol, 
formerly the property of the Ranee, but 
which had been seized for arrears of 
revenue by the officers of the Govern¬ 
ment, and by them sold to the Appellant, 
Maha-rajah Mitterjeet Sing, for the sum 
of S. Rs. 110,000. 

The grounds upon which the sale was 
impeached by the Ranee, were in sub¬ 
stance, as collected from her plaint, that 
the sale was the result of a fraudulent 
conspiracy between the purchaser, Maha¬ 
rajah Mitterjeet Sing, and Baboo Byjnath 
Sahoo, the cash-keeper of the Government, 
and Meer Abd-Oollah, and also the officers 
of the Collector; that a larger extent of 
property than was necessary to produce 

77—79 


the arrears due, was put up for sale, and 
sold j and that for the purpose of enabling 
the purchaser to obtain the Ranee’s pro¬ 
perty at an inadequate price, the whole 
of the talook of Belkhuruh had been un¬ 
necessarily and improperly put up to sale 
in one lot, and that the advertisement did 
not sufficiently apprise those who might be 
expected to become bidders at the sale, 
what was the extent and nature of the pro¬ 
perty to be sold ; that the sale having beeu 
postponed, no sufficient advertisement of 
the day fixed for the sale had been pub¬ 
lished according to the Government Re¬ 
gulations ; and that by these means, pro¬ 
perty of the Ranee, which was worth five 
lacs of rupees, had been purchased by the 
Appellant, Maha-rajah Mitterjeet Sing, 
for the inadequate price of S. Rs. 110,000. 
The Rauee further complained that the 
purchase was made in fictitious names, 
and that in reality it was a purchase for 
the use of the Government officers, con¬ 
trary to the Regulations, and that the 
sale was in fact of 210 villages, whereas 
the advertisement stated it to be of 74 
villages only ; and further, that the ba¬ 
lance of arrears was incorrectly stated; 
that in truth no balance was due for any 
arrears of the talook that was sold, and 
that no notice of the advertisement had 
been given to the Ranee. 

After filing her plaint, and before any 
further proceedings were had, the Ranee 
died, and the suit was afterwards carried 
on by her heirs. 

The Officers of the Government put in 
no answer to the Plaintiffs complaint. 

After instituting certain inquiries into 
the circumstances of the sale, the Board 
of Revenue appears to have come to the 
conclusion that the sale had been irregu¬ 
larly conducted, and to have wished that 
the purchaser should give up the estate 
to the Ranee ; but the purchaser having 
declined to acquiesce in their view of the 
case, the Government took no part iu the 
defence. 

The other Defendants, however, having 
put in their answers, and the pleadings 
having been brought to a close, a mass 
of evidence, both documentary and oral, 
was produced on both sides, and on the 








19th of November 1825, the Provincial. 
Court of Patna pronounced its decree, 
and thereby, after entering into an ela¬ 
borate detail of all the circumstances of 
the case, and after stating that the sale 
was fictitious, and contrary to the Regu¬ 
lations, and was made through the col¬ 
lusion and misrepresentations of the offi¬ 
cers of the Collector, and after further 
pointing out certain irregularities in the 
conduct of the sale, and the issue of the 
advertisements, ordered the sale to be 
annulled j and that the heirs of the Ranee 
should obtain possession of the villages in 
dispute, and that they should pay into 
the treasury the sum of Rs. 2,716. 6. 5., 
the balance after the receipt of Rs. 
10,026. 4., on account of the balance of 
malguzary duo to the end of Phagoon, 
with interest. The decree then proceeds 
thus :—“ And as it is probable that the 
purchasers have realized more than the 
price of the sale, with interest, from the 
profits of the villages in dispute, it is not 
thought necessary to give any order to 
return the sale price in this case; either 
of the parties who may think there is an 
excess of money due, may sue to realize 
it. As the sale was effected by the com¬ 
bination and misrepresentations of the 
officers and purchasers; and the Council 
(meaning the Provincial Council of Pat¬ 
na), upon the report of the Collector and 
the letter of the Board, when an answer 
of Government to the plaint was required, 
considered the sale improper, and advis¬ 
ed the talook to be returned, (with which 
the purchaser would not comply, and on 
which account Government refused giving 
an answer to the plaint of the late Ranee), 
no blame is attached to Government. 
The whole costs of both parties are there¬ 
fore to be paid by the purchasers.” 

The purchasers appealed from this de¬ 
cree to the Sudder Dewauny Adawlut, 
and further evidence on both sides was 
taken in the cause by order of that Court, 
and on the 29th of May 1832, the .Court 
pronounced its decree, affirming the sen-* 
tence of the Provincial Court, upon the 
ground that the sale in dispute was un¬ 
necessary aud improper, and contrary to 
the R egulatious ; aud after giving its rea¬ 


sons for.this conclusion, the Court pro¬ 
ceeds to state as follows :—“ But be it 
understood that the sale in dispute has 
not been reversed on account of the sale 
price of the lands much exceeding the 
malguzary due by the proprietor; for, 
according to sec. 25, Reg. V., 1812, it 
would not be a sufficient ground to re¬ 
verse the sale. But be it known that the 
real ground for the reversal of the sale of 
the talooJc in dispute is, that although the 
jumma of every mahal of the talook was 
separately entered in the settlement of 
1197 Fusly, the Collector did not refer 
to the Board for a sale of a portion of the 
lands of the defaulter sufficient to dis¬ 
charge the arrears due to Government; 
and it is still more wonderful that in the 
advertisement for the sale of the entire 
talook , the name and jumma of each ma- 
hnl belonging to it was not mentioned, as 
ordered by the Regulations, and in con¬ 
sequence of which omission a great loss 
has been sustained by the Respondents.” 
It was, therefore, ordered that the deci¬ 
sion of the Provincial Court should be in 
every respect affirmed, and all the costs 
be payable by the Appellant, and the 
Respondents be put in possession imme¬ 
diately, on paying S. Rs. 2,716. 6. 5., the 
balance due to Government, with interest 
from the date of sale. 

Against these decrees the purchasers 
appealed to the Queen in Council, and 
Her Majesty having been pleased to re¬ 
fer the case for hearing before the Judi¬ 
cial Committee, it was fully aud ably ar¬ 
gued here, on the 7th, 11th, and 17th of 
December last. 

Aud upon the argument the learned 
Counsel for the Respondent, feeling that 
the facts proved in the Court below 
would not enable them to support the 
decrees appealed from, on the ground 
either of fraudulent combination between 
the purchasers and the Collector, or up¬ 
on their plea that the sale was fictitious, 
or that the purchase was made on behalf 
of the Government officers, very properly 
abandoned those untenable positions ; for 
their Lordships are satisfied, after a care¬ 
ful examination of the evidence, that no 
such case was made out by the Iiespon- 
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It appears that the estates of other de¬ 
faulters had been advertised for sale on 
the same 5th of June, but before that day 
arrived, orders were received by the Col¬ 
lector from the Board of Revenue, that, 
with view of affording to the malguzars 
in arrear a further indulgence in respect 
of time, the sales should be deferred until 
the 22nd of that month. 

No public notice of this postponement 
had been given before the 5th of June, 
and number of persons having assembled 
on that day, expecting a sale, the acting 
Collector caused it to be made known to 
the persons present that the sale was 
postponed till the 22nd of June, and ano¬ 
ther advertisement was prepared and de¬ 
livered for distribution in the form stated 
in the pleadings. 

Notice of the postponement was public¬ 
ly given to the several persons attending 
for the expected sale, amongst whom was 
Chumun Lai, the agent of the Ranee, who 
had herself applied for a postponement of 
the sale. A b6py of this advertisement "was 
affixed to the cutcherry at which the sale 
was to have taken place, and copies of 
the advertisement were affixed at the dif¬ 
ferent Courts in the district, but no copy 
of this advertisement was served on the 
Ranee herself, or affixed upon any part 
of the estate. 

On the 22nd of June, the taloolc of 
Belkhuruh was put up for sale in one lot, 
and sold to the agent of Mitterjeet Sing, 
for the sum of S. Rs. 110,000, which sum 
was afterwards, before the 29th of June, 
paid into the Treasury. On the 29th of 
June, petitions were presented by Mitter¬ 
jeet Sing, Gokul Cliund, and Meer Abd- 
Oollah, stating that the estate had been 
bought by Mitterjeet Sing, as to one-half, 
for his son, Baboo Mood Narain $ as to 
one-fourth, for Gokul Chund ; and as to 
tho remaining one-fourth, for Meer Abd- 
Oollah i and praying that their names 
might be inserted as proprietors, accord¬ 
ing to their several proportions. On the 
4th and 6th of July, petitions were pre¬ 
sented by the Ranee, complaining of the 
sale, and praying that it might be annull¬ 
ed, which were laid before the Board of 
Revenue, and that Board (after receiving 


a report from the acting Collector to 
whom the two petitions wero referred for 
an explanation by a letter from their act¬ 
ing Secretary to the acting Collector of 
Bahar, dated the 15tli of August) declar¬ 
ed that the Board was satisfied with the 
explanation relative to the sale of the 
estates of the Ranee of Rajah Juswunt 
Sing, and considered the sale legal, and 
accordingly confirmed it. But owing to 
circumstances which it is not necessary 
to mention, possession was not given to 
the purchasers until the month of March 
1816. 

It further appeared, by evidence satis¬ 
factory to their Lordships, though the 
fact has been disputed by the Bespon- 
dents, that the balance of the purchase- 
money (after deducting the arrears of 
duty for which the sale was made, and 
the costs of the sale) was, from time to 
time, appropriated by the Ranee to the 
payment of arrears of tribute due from 
her, iu respect of other property, and 
that at the time of the commencement of 
the suit now under Appeal, there remain¬ 
ed the sum of Rs. 77. 9. 10. only, unappro¬ 
priated, and that this small balance was 
afterwards applied by her to the like pur¬ 
poses. 

Under these circumstances, it was con¬ 
tended, on the part of the Appellant, that 
the sale of the whole taloolc was strictly 
correct, according to the fair import of 
the Regulations then iu force, and that 
the advertisements were issued and pub¬ 
lished agreeably to the form prescribed 
by the Regulations; that even if more 
than was necessary had been erroneously 
sold by the Collector, and if the form and 
publication of the advertisements had 
been defective, the sale could not be 
thereby invalidated; and that, at all 
events, neither the Ranee nor her heirs 
could now claim to have the sale annulled 
on such grounds, since the Itauee had, 
by appropriating the purchase-money, 
after it had been paid into the Treasury 
by the purchaser, adopted and ratified 
the sale, and waived all irregularities in 
the conduct of it; and that still less 
could any irregularities in the form or 
service of the advertisement supply any 
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ground for annulling the sale, after such 
appropriation of the price. 

The Respondent, on the other hands, 
insisted, that as the power of the Collector 
to sell, was a qualified power, the pur¬ 
chaser could only maintain his title under 
the sale by showing that the power had 
been duly exercised, and they denied that 
there was any sufficient evidence of any 
appropriation of the price by the Ranee, 
and asserted that if there was, it could 
not give efficacy to a sale, which was 
made in defiance of her protest and re¬ 
sistance, and contrary to law. 

The first question, therefore, which 
their Lordships have had to consider is, 
whether the sale in one lot of the whole 
talook, for arrears of tribute which might 
have been paid off by the proceeds of 
some definite portion of the talook, was 
within the scope of the Collector’s autho¬ 
rity ; for if the Collector had no authority 
to sell the whole talook, under the cir¬ 
cumstances, as they stood at the time of 
the sale, their Lordships assent to the 
argument of the Respondent’s counsel, 
that no implied adoption of the sale by 
the subsequent appropriation of the price 
will bar the Ranee from reclaiming her 
estate on the restitution of the purchase- 
money. 

The power of the Collector to sell the 
talook depends upon the different Regula¬ 
tions referred to in the argument. The 
Regulation XIV., 1793, after requiring 
certain preliminary steps not relevant to 
this inquiry, declares, that the lands of 
defaulters are liable to seizure*and sale 
by the Collector (without legal process in 
any court of justice), for the discharge of 
arrears of revenue, but only under the 
sanction of the Governor-General in Coun¬ 
cil, previously obtained upon the report 
of the Collector, and the recommendation 
of the Board of Revenue, who are to re¬ 
commend the sale of such a portion of 
the estate of the defaulter as may be 
sufficient for the liquidation of the 
amount. 

By Reg. III. 1794 sec. 5, the Collector 
is required to submit to the Board of Re¬ 
venue a statement of such lands of the 
defaulter as ho may think it advisable to 
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have sold to make good the arrears, and 
the Board of Revenue is authorized to 
cause the lands specified in such state¬ 
ment, or any other lands belonging to the 
defaulter, to be advertised for sale,, and 
to report the same, but still the sale is 
not to take place without the previous 
sanction of the Governor-General in 
Council. 

By Regulation Y. 1796, the Collector 
is directed to be careful to select for sale 
such lands as, from the current value of 
similar lands, may appear likely to sell 
for the amount to be recovered by the sale, 
and no more. 

Now, taking these Regulations together, 
they declare the* power of the Governor 
in Council to sell the lands of any de¬ 
faulter for the payment of the arrears of 
revenue, but they also declare that the 
Governor-General will only proceed upon 
the recommendation of the Board of Re¬ 
venue, to whom the Collector is to report 
not only the arrears, but also the lands, 
which, in his judgment, ought to be sold 
for the liquidation. In forming that opi¬ 
nion, the Collector is required to be care¬ 
ful to select such lands as may appear 
likely to produce the amount of the ar¬ 
rears, and no more; and then, in order to 
protect the proprietor from the conse¬ 
quences of any miscalculation on the part 
of the Collector, the 3rd section of Regu¬ 
lation V., 1796 proceeds to direct that 
where the lands put up to sale consist of 
distinct mahals, separately assessed for 
the public revenue, they are to be sold 
in distinct lots, or though not separately 
assessed, if they be of considerable extent, 
and may be readily divided into distinct 
lots, they are to be divided and sold ; and 
then provides that so many distinct lots 
only shall be sold as may be necessary to 
produce the amount of the arrears and 
costs. But where the lands are put up 
in one lot, the whole is to be sold, whe¬ 
ther the amount bid for them be more or 
less than the sum due, and the overplus, 
if auy, paid to the proprietor. 

By Reg. VII. 1799, the sale of the land 
of defaulters is only to take place once a 
year, and in the interval the Collector is 
authorized to attach the lands of the de- 
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faulters ; and at the close of the year, by 
the 5th clause of section 23. he is requir¬ 
ed to report to the Board of Revenue the 
amount of the arrears, and at the same 
time to transmit a statement of the lands 
for sale, sufficient to make good the ar¬ 
rears, and the interest thereon to the 
time of the sale, to be disposed of accord¬ 
ing to the rules prescribed for public sales 
on account of arrears of revenue. By sec. 
30, it is declared that the Board of Re¬ 
venue are thereafter to conduct the sales 
of land in the mode prescribed by the 
Regulations, without any reference to the 
Governor-General in Council, except in 
cases where they require his instructions ; 
and they are required to bo particularly 
attentive to the proper selection of lands 
for sale by the Collector. 

The effect of this alteration is worthy 
of attention; for as before this time no 
sale of any lands for the arrears of reve¬ 
nue could take place without the sanction 
of the Governor-General in Council, and 
as the Governor-General in Council claim¬ 
ed and exercised an indefeasible right to 
sell the whole or any portion of a de¬ 
faulter’s lands for arrears of revenue, it 
followed that no sale of land for such pur¬ 
pose, under the sanction of the Governor- 
General in Council, could be invalidated 
on the plea that too much had been se¬ 
lected by the Collector. 

But as, by the Regulation last referred 
to, the Board of Revenue are authorized 
to conduct the sales in the mode prescrib¬ 
ed by the Regulations, without reference 
to the Governor-General, it would follow 
that the sale in question, which was made 
without any reference to the Governor- 
General in Council, could only be sus¬ 
tained under this Regulation, by showing 
that it was sanctioned by those former 
Regulations. 

By Reg. I., 1801, sec. 6, after reciting 
that the unqualified operation of the rule 
established by sec. 11, Reg. V., 1796, had 
been found prejudicial to the public in¬ 
terests, in the sub-division of small estates, 
as well as to the proprietors of such estates, 
by parcelling them into lots so inconsi¬ 
derable as to prevent a competition for 
the purchase of them, and after authoriz¬ 


ing the Board of Revenue, if they should 
judge it advisable, to sell in one lot any 
entire estate of which the annual assess¬ 
ment did not exceed S. Rs. 500, the Board 
of Revenue is thereby authorized, when¬ 
ever the amount to be recovered by a 
sale of land shall bear such proportion to 
the computed value of the whole estate 
as may be calculated to leave only an in¬ 
considerable surplus on the sale of the en¬ 
tire estate, to sell the entire estate in the 
manner prescribed by the Regulations, 
though the total annual assessment 
should exceed the sum of S. Rs. 500 abovo 
limited. In such cases, the value of tho 
lands for sale is to be computed from the 
best information procurable, of their pro¬ 
duce and extent, compared with the 
amount of the assessment upon them, and 
the current value of similar lands. And 
by sect. 7, it is provided that the rule in 
sec. 3, Reg. V., 1796, is not meant to re¬ 
quire the division and distinct allotment 
of a pergunna or turruf \ or other estab¬ 
lished local division; that, on the con¬ 
trary, all established local divisions of 
known limits are, as far as possible, to be 
preserved entire in every possible sale of 
land, and to regulate, in general, the sub¬ 
division of landed property, when an es¬ 
tate may be divided at the public sales, 
and a portion disposed of as a distinct 
estate. 

If the authority vested in the Board of 
Revenue had stopped here, it would have 
been necessary to show, not only that tho 
sale of the whole talooJc of Belkhuruh had 
been made by the directions of the Board 
of Revenue, but also that such sale was 
authorized by the terms of the 6th and 
7th sections of Reg. I., 1801, last referred 
to. 

But by Reg. V., 1812, sec. 27, it is de¬ 
clared that the consideration of, and de¬ 
cision on, the expediency of selling the en¬ 
tire estate, or of disposing in the first in¬ 
stance of any particular part of it, resides 
in the Board of Revenue and Board of 
Commissioners respectively, subject to the 
control of the Government. 

And by sec. 25, after reciting that no 
means existed by which any certain or 
accurate computation could be formed 
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ct 'priori of the real value of any estate, or 
portion of estate, it was declared that 
sales made at public auction, for that pur¬ 
pose, were not liable to be annulled by 
the Courts of Judicature on the ground 
that the proceeds of the sales had mate¬ 
rially exceeded the amount of the arrears 
due from the proprietor of the land to Go¬ 
vernment, and that the Board of Revenue 
and Commissioners would be guided by 
their own discretion, — subject, of course, 
to any instruction from the Governor-Ge¬ 
neral in Council. 

By Reg. XVIII., 1814, sec. 2, it was 
enacted, that whenever any portion of an 
instalment of revenue payable in any 
month, remained undischarged on the 
1st of the following month, the Collector 
might forthwith, or at any subsequent 
time (that arrear remaining undischarged), 
either after service of a written demand, 
or without such demand, advertise lands, 
the property of the defaulter, for public 
sale, without first submitting a statement 
of those lands for the previous sanction 
of the Board of Revenue, or Board of 
Commissioners, supposing the lands so 
advertised to constitute an entire estate, 
or the whole of the defaulter’s right and 
interest in a joint estate; but in such 
case he was to report the same to the 
Board of Revenue or Board of Commis¬ 
sioners, and to await the Board’s sanction, 
and on no account to proceed to the ac¬ 
tual sale of the lands without the express 
sanction of the Board, subject to a pro¬ 
viso for apportioning th ejumma, in cases 
in which the lot proposed to be sold con¬ 
stituted only a part of the defaulter’s 
property in an estate. By sec. 4, the 
Board of Revenue are directed, on receipt 
of the Collector’s report of his having ad¬ 
vertised lands for sale, or on receipt of 
any statement of land proposed by him 
for sale, to proceed without reference to 
the Governor-General in Council, to de¬ 
termine whether the sale shall take place. 

This was the last Regulation passed 
upon the subject before the date of the 
sale in question ; at that time, therefore, 
the law stood thus :—The discretiouary 
power of deciding whether the whole of 
defaulters’ lands, or any, and what por- 
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tion of them, should be actually sold to 
pay the arrears of revenue, which was 
originally vested in the Governor-Gene¬ 
ral in Council, was transferred to the 
Board of Revenue and Commisssoners, 
subject, nevertheless, to the control 
of the Governor-General in Council, 
whenever he thought fit to interpose in 
his executive capacity. But in order to 
assist the Board in this decision, and to 
prevent delay, it was the duty of the 
Collector, whenever any revenue fell in 
arrear, to report the amount of it to the 
Board of Revenue, or Board of Commis¬ 
sioners, and, either before or after adver¬ 
tising a sale, to send a statement of the 
particular land of the defaulter which he 
proposed should be sold to pay off the 
arrears ; but the Collector was, in no case, 
to proceed to an actual sale without the 
express sanction of the Board. 

The fact to be ascertained, therefore, 
with respect to the first question, is, 
whether the Board of Revenue had, be¬ 
fore the disputed sale, sanctioned the 
sale of the whole talook of Belkhuruh for 
the liquidation of the arrears due from 
the Ranee. 

Now it appears from the evidence, that 
on the 24th of April 1815, the Collector 
reported to the Board of Revenue that he 
had advertised certain lands for sale on 
the 5th of June then next, and transmit¬ 
ted an abstraot statement of the lauds in 
zillah Bahar, proposed to be sold for the 
recovery of arrears of revenue due to Go¬ 
vernment up to the 1st of Phagoon 1222 
Fusly, that is, to February and March 
1815. He also states that he transmits 
a statement in Persiau, together with the 
abstract in English j but it nowhere ap¬ 
pears what the statement in Persian con¬ 
tained. And although the Collector, in 
this letter, states he had advertised for 
sale the lands mentioned in the abstract, 
there is no evidence in the proceedings 
of any advertisement of any land of the 
Ranee having been published before the 
2nd of May following, at which date the 
advertisement already referred to was 
published. Although this advertisement 
specifies in the margin that seventy-four 
motizas were to be sold for the payment 
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of the balance due to Government, of S. 

12,742. 10. 3., and states that the sale 
was to take place in conformity with the 
order of the Board of Revenue, yet there 
are no traoes in the evidence of auy pre¬ 
vious notice having been forwarded to the 
Board of Revenue of the specific lot that 
it is proposed to put up for sale, and the 
abstract contained in the Collector s let¬ 
ter of the 24th of April gives no such in¬ 
formation to the Board ; neither, indeed, 
do the Regulations require that such no¬ 
tice should be sent previous to the adver¬ 
tisement ; and, as the date of the orders 
of the Board of Revenue is not stated in 
the advertisement, there is no reason for 
concluding that any such authority had at 
that time been given for the sale of any 
specific lands for realizing the arrears due 
from the Ranee ; and there is no evidence 
of any communication to the Board of 
Revenue of the intention of the Collector 
to sell the talook of Belkhuruh in one lot 
for that purpose. There is no direct 
proof, indeed, that the advertisement was 
ever forwarded to the Board before the 
sale, and if it had been, without further 
explanation, it would not have apprized the 
Board that the 74 mouzas proposed to be 
sold constituted the whole of the talook, 
or that the sale of any definite portion 
would be sufficient to cover the amount 
of the arrears. Neither is there any 
trace in the evidence, that the Board of 
Revenue, at any time before the sole, had 
actually given authority to the Collector 
to proceed to the sale of the seventy-four 
mouzas in one lot. 

It may be, indeed, fairly assumed that 
the Board had been informed that the 
Collector had advertised for sale the num¬ 
ber of ?mouzas mentioned in the abstract 
of the 24th of April 1815, and that the 
sale of those mouzas generally had been 
sanctioned by the Board, because it is 
stated that the sale of those estates had 
been postponed from the 5th of June to 
the 22nd of July, by the order of the 
Board, a statement sufficiently sanctioned 
by the subsequent confirmation of the 
sale ; but there is not only no direct proof 
of auy specific authority from the Board 
of Revenue to sell the whole talook in j 
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one lot,—there is not even a statement 
by the Collector that any such authority 
had been given; on the contrary, the 
statement by the Collector leads to the 
inference that none such had been re¬ 
ceived by him; for in his report in an¬ 
swer to the Ranee's complaint, that the 
whole talook had been sold in one lot, he 
does not plead the specific authority of 
the Board, but the known general prin¬ 
ciples of the Regulations, as his justifica¬ 
tion for having so conducted the sale ; a 
justification amply sufficient, if true, for 
it is only when the general directions of 
the Regulations are departed from, that 
the specific directions of the Board can 
be required. 

But, as has been already shown by 
Reg. XVIII., 1814, sec. 2, the Collector 
is expressly forbidden to proceed to the 
actual sale of lands advertised, without 
the express sanction of the Board to whom, 
by the previous Regulation of 1812, was 
entrusted the consideration of, and the 
decision on, the expediency of selling the 
entire estate, or of disposing in the first 
instance of any particular part of it. 
And even by the earlier Regulations of 
1796, when the Collector, as it should 
seem, conducted the sale upon general 
rules laid down by the Governor-General 
in Council, without any specific directions 
on any particular sale that fell within 
the scope of the general rules, he was 
bound to select for sale such lands as, 
from the current value of similar lands, 
might appear likely to sell for the amount 
to be recovered by the sale, and no more. 
And the spirit and tone of the whole code 
of Regulations require that where there 
are separate assessments upon .definite 
portions or divisions of the property, the 
property should be put up to sale in 
separate lots, unless it should be the wish 
of the proprietor, or for his obvious benefit, 
that the whole estate should be put up in 
one entire lot, in which case the whole 
was to be sold, and the surplus paid over 
to him. A reference to the Regulations, 
therefore, shows that the plea urged by 
the Collector was unfounded, while the 
adoption of that plea argues that he had 
no express direction on the subject, and 
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that he acted, therefore, without auy 
sufficient legal authority. 

Other Regulations were passed after 
the date of the sale, some of which have 
a retrospective operation, but none of 
them directly affect the question now 
under consideration, although one of 
them tends to confirm the view which has 
been already taken of the effect of former 
Regulations. The provision alluded to is 
in the 3rd cl., sec. 6, of Reg. XI., 1822, by 
which it is declared that no sale, whether 
made before or after the promulgation of 
that Regulation, shall be liable to be 
annulled on the grounds of informality 
or omission in the communications that 
may have passed between the Collector 
and Controlling Board $ provided that the 
Board shall have actually given authority 
to proceed to the sale of the specific lot 
sold. Now for the reasons already given, 
this clause will not protect the sale in 
question, and its terms seem to imply 
that previous authority by the Board to 
proceed to the sale of the specific lot 
sold, was essential to the validity of all 
sales by the Collector. 

In the course of the argument, reliance 
was placed upon the kabooliat executed 
by the Ranee’s agent, by which she sub¬ 
jected the whole of her property and pos¬ 
sessions to sell for auy arrears that might 
be due. But this kctbooliat , which was 
executed on the 24th of October 1801, 
was given at a time when, by the Regu¬ 
lations, the Board of Revenue itself had 
only a limited power in the sale of an en¬ 
tire estate j and this kabooliat purports at 
the most to give a mere extended power 
to the Board, for the words “ chief autho¬ 
rities,” could not be fairly taken to vest 
any discretion in the Collector. But as 
at the date of the sale, the Board of 
Revenue had, as we have seen, legislative 
authority for the exercise of an unlimited 
discretion, no additional sanction could 
be acquired for the Board from this ka¬ 
booliat , and none is given by it to the 
Collector. 

From the whole evidence in the case, 
therefore, their Lordships are of opinion 
that the sale by the Collector, of the 
whole talook y was. an act unauthorized 
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either by the general rules and principles 
of the Regulations, or by any specific au¬ 
thority previously conferred by the Board 
of Revenue. It remains, therefore, to bo 
seen what effect ought to be given to the 
subsequent confirmation of the sale by 
the Board, and the supposed adoption of 
it by the Ranee. 

In considering the effect of the subse¬ 
quent confirmation of the sale by the 
Board, it must be remembered that the 
Board had not the supreme, but only a 
delegated authority, and that by the 
terms in which that authority was con¬ 
ferred, they were expressly required to 
exercise their discretion before the sale 
took place, and that there is no power 
conferred on them to adopt and confirm 
an unauthorized sale by the Collector. 
As their Lordships therefore are of opi¬ 
nion that the sale was illegal and void in 
the months of June and July, so they 
think it was not rendered valid by the un¬ 
authorized confirmation of it by the Board 
of Revenue, in the month of August. This 
would clearly be the case in respect of 
auy sale since the promulgation of Reg. 
XL, 1822, by the express provision of sec. 
25 ; but as that section is not retrospec¬ 
tive, no authority can be derived from it 
in this case; but the principle which dic¬ 
tated the Regulation will supply the rule 
without it. And although their Lord- 
ships would have been prepared to hold 
that mere irregularities in the improper 
and unnecessary sale of the whole talooJc 
in one lot, in the form of the advertise¬ 
ments and the manner of their service, 
had been sufficiently waived by the Ranee 
when she appropriated the surplus pur¬ 
chase-money to her own purposes, so as 
to deprive her of all claim to annul the 
sale on the ground of such irregularities, 
yet their Lordships cannot consider the 
Ranee’s acquiescence in a sale made, as 
she had every reason to believe, by the 
authority of the Board of Revenue—as 
giving legal efficacy to a sale altogether 
void for the want of such authority. It 
is true that this case is also provided for 
by Reg. XI., 1822, sec. 27 ; but this Re¬ 
gulation does not in terms refer to cases 
of money received before the promulga- 
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tion of that rule, and in justice ought not 
to be so extended; and though as a posi¬ 
tive Regulation it may be considered as 
an useful amendment of the law, there is 
no known general principle upon which 
such a rule could be held to exist inde¬ 
pendently of express enactment. 

Their Lordships, therefore, feel them¬ 
selves constrained to uphold the judgment 
of the Courts below, so far as they annul 
the sale of the talook. 

But their Lordships cannot approve of 
the manner in which those Courts have 
disposed of the pecuniary questions be¬ 
tween the parties, either as to the pur¬ 
chase-money or the costs. In the view 
that their Lordships have taken of the 
case, the Appellant, the Maha-rajah, 
stands wholly free from blame. He pur¬ 
chased the talook at a public auction, 
which to all appearances was regularly 
held under the sanction of the proper 
authorities. He paid the purchase-money 
into the treasury, and after some delay 
got possession of the estate. The pur¬ 
chase-money was appropriated in part to 
the payment of the arrears due from the 
Ranee, in respect of that estate ; and as 
to the residue, applied by the Ranee her¬ 
self to the payment of other arrears due 
from her upon other accounts. The 
Court below, without entering into any 
investigation of the profits made by the 
Appellant during his occupation of the 
estate, has assumed that he had reim¬ 
bursed himself the amount of the pur¬ 
chase-money, and interest, out of the pro¬ 
fits of the estate. 

Their Lordships see no ground upon 
which the Court could found such an as¬ 
sumption. According to the Ranee’s ac¬ 
count, the talook for some years before 
the sale had not enabled her to pay the 
revenue ; and there are no facts stated to 
show that it had been more productive in 
the hands of the Appellant. 

Their Lordships, therefore, are of opi¬ 
nion that an account should be taken of 
the principal and interest due to the Ap¬ 
pellant in respect of the purchase-money 
paid by him into the treasury, and also 
of the net profits made by him out of the 
estate during his occupation, making all 


just and reasonable allowances for per¬ 
manent improvements made by him; and 
that upon payment to him by the Res¬ 
pondent of whatever (if anything) may 
appear to be due to him on taking such 
account, possession of the talook should 
be delivered to the Respondents. And 
as in their Lordships’ view of the case, 
the Appellant, the Maha-rajah, stands 
acquitted of all blame in tiie transaction, 
their Lordships think that so much of 
the decree of both the Courts below as 
condemns the Appellants in costs, should 
be reversed, and that each party should 
bear their own costs, both in the Courts 
abroad and in this country, and they will 
advise Her Majesty accordingly. 


14tli, 16th, 20th, 21st, & 28th July, 1842. 

Present : 

Members of the Judicial Committee ,—The 
Lord President (Lord Wharncliffe), Lord 
Brougham, the Vice-Chancellor Knight 
Bruce, and The Right Hon. Dr. Lushing- 
ton. 

Privy Councillors,— Assessors, Sir Edward 
Hyde East, Bart., and Sir Alexander 
Johnston, Knt. 

On Appeal from Bengal. 

Maha-rajah Ishuree Per-') 
sad Naiuik Sing and f , „ ^ 

Baboo Deep Narain [ pf£ a "“’ 
Sing,* ) 


Lal Chutterput Sing, 


Respondent. 


Certain lands in the Zillah Allahabad were sold 
by the Collector, for arrears of Government Reve¬ 
nue in 1802, and a suit to set aside the sale was 
brought in 1820. Notwithstanding the great lapse 
of time, restitution of the property was decreed by 
the Mofussil and Sudder Special Commissions con¬ 
stituted by Regulation I. of 1821. On appeal, the 
decree was confirmed by the Judicial Committee. 
But, considering the laches of .the plaintiff, the 
conduct of the Government functionaries in the 
transaction and absence of fraud on the part of the 
purchaser, the Committee pronounced the pur¬ 
chaser entitled to compensation from Government 
under cl. 2, sec. 4 of Regulation I. of 1821. 


* 3, Moore’s I. A., p. 100. 
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Jfih August. 

Tiie Vice-Chancellor Knight Bruce : 

Tms case has been properly argued on 
the merits. The doubt suggested by one 
of the learned counsel for the Appellants, 
whether the district to which the zemin - 
dary or pergunna in question belongs, was 
within the operation and powers of the 
Commissioners, whose judgments are be¬ 
fore us, has not been insisted upon, and 
seems to us excluded from our considera¬ 
tion by the whole state of the cause. 

We think also that the argument has 
rightly laid no stress on the circumstance 
of the son of Lai Juggut Raj, and not 
Lai Juggut Raj himself, though alive, 
having been the complaining party in the 
proceedings below. Having regard to the 
nature of the jurisdiction and question, 
the petition of Lai Juggut Raj, presented 
on the 1st of March 1825,* and the course 
taken by all parties, wo could not have 
given effect to the objection if pressed. 

The length of time also that elapsed 
between the sale of which complaint is 
made, and the commencement of these 
proceedings, though very properly urged 
as matter of grave consideration with 
reference to the judicial discretion to be 
exercised, and the mode of exercising it, 
has with equal propriety been admitted 
on the part of the Appellants not to form 
an objection to the jurisdiction, or a bar 
to relief in a case such as the present. 

In the rejoinder, indeed, of Deep Na- 
rain Sing before the Mofussil Commission, 
he thus expresses himself upon the sub¬ 
ject of time :—“ That as the special pleas 
urged by this Defendant in his reply, 


_ * This petition was presented to the Commissioners 
in consequence of their having directed Lai Juggut 
Raj to attend before them; it pleaded (inter cuia), 
“ That old age, its infirmities, and the pain and 
grief arising from the loss of such a valuablo patri¬ 
mony, had so distracted the petitioner, that he was 
unable to attend on the Commission j” and stated, 
“ that it was then a long time that the petitioner 
had delegated to his son and sole heir the entire 
management and control of the family business, 
and retired into seclusion. That for the reasons 
above stated, he had discontinued attending public 
offices, and was, therefore, entirely ignorant of the 
rules and practices of the Courts; and that he was 
consequently constrained to depend entirely on the 
exertions of his son, and the justice of his cause.” 
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filed in the Court of Appeal for the divi¬ 
sion of Benares, to show that Plaintiff’s 
action was not cognisable by that Court, 
owing to the expiration of the period of 
limitation, &c., are considered inapplica¬ 
ble to the Special Commission with re¬ 
ference to the provisions of Reg. I., 1821, 
the Defendant will not therefore dwell 
upon them any longer in this place.” 

The first point in question is, or rather 
was, whether this case could correctly be 
considered as coming within either of the 
predicaments enumerated in the second 
clause of the third section of Reg. I. of 
1821, under which the proceedings arise. 

It was, however, conceded on the Ap¬ 
pellants’ part, in an early stage of the 
discussion, that whether the Rajah of 
Benares, or Deep Narain Sing, was the 
real purchaser, the case fell within one 
of those predicaments, that, namely, of 
the purchaser having been “ an officer 
on the Collector’s establishment, or in 
any way employed in the collection of the 
public revenue within the district, or in 
the private service of the Collector, or the 
surety of such officer, or a relation, de¬ 
pendant, or connection of such officer or 
surety.” A conclusion inevitable from 
the ikrar-namah, or agreement of the 14th 
of August 1802, entered into by Chittroo 
Sing, the moJchtar , or agent of the Rajah, 
wherein it is stated, “ that whereas, in 
conformity with the application of the 
said Maha-rajah, the Collector of zillah 
Allahabad has conferred on Teca Ram the 
office of tahsildar of pergunna Maheeya , 
a dependency of that zillah ; and on Poo- 
run Sing the office of talisildar of pergunna 
Chael, also a dependency of the said zillah , 
he would, within the period of one month, 
present to the said Collector a formal deed 
of surety for these tahsildars, under the 
seal and signature of the said Maha¬ 
rajah j”—the letter from the Collector, of 
the 1st of September 1802, to the Board 
of Commissioners, recommending a sale 
of pergunna Barali , by public outcry, on 
the 30th instant, for arrears of revenue, 
due from Juggut Raj, stated to amount 
to Rs. 44,000, without deducting or allud¬ 
ing to the claim of Juggut Raj to have 
I such demand reduced, and the orders 
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made thereon ;—and the security bond, 
dated the 5th of September 1802, given 
by the Maha-rajah for the two tahsildars, 
pursuant to the ikrar-namah of his mokhtar. 

It may be true that the pleadings be¬ 
low do not suggest this pointedly, or do 
not suggest it at all. The terms, how¬ 
ever, of the Regulation and of the Reso¬ 
lution or Order of the Governor-General 
in Council, dated 27th February 1821, 
the nature of the jurisdiction, and the 
simplicity of the fact, render the omission 
for the present purpose not material. 
Nor are wo to be understood as meaning 
to express or intimate an opinion that 
there is not any other (we think on the 
contrary that there is at least oue other) 
of the described predicaments within 
which the case is plainly brought. This, 
however, only establishes that the Com¬ 
missioners had legal authority to set aside 
the sale, not that the power ought, in the 
particular case, to have been exercised. 
The question then arises whether as the 
Commissioners were not of necessity bound 
to exercise it, though legally vested in 
them, the Respondents’ pleadings before 
them stated, and the documents and facts 
in evideuce, proved a case upon which it 
was a right and sound exercise of discre¬ 
tion, to set aside the sale. 

The pleadings are in our opinion suffi¬ 
cient for the purpose, even independently 
of the enlargement from form and techni¬ 
cal rules, which is conceded to proceed¬ 
ings under the Commissions, perhaps by 
the Regulation of 1821, but certainly by 
the Resolutions or Order of the Govern¬ 
ment, for giving effect to that law, of the 
27th of February, in the same year. 

The documents and facts properly in 
evideuce, whether we reject the doubtful 
and suspicious part, or consider it in con¬ 
nection with what is authentic and worthy 
of reliance, appear to us, upon an atten¬ 
tive consideration of them, assisted ma¬ 
terially by the able discussion to which 
they have been subjected from the Bar, 
to warrant the conclusion to which both 
Commissions have come ; that the sale of 
the zemindary or pergunna, in question 
ought, notwithstanding the great lapse 
of time, to bo set aside. 


But in agreeing thus far as we do with 
each of the tribunals below, we desire not 
to be understood as adopting or acceding 
to all the conclusions of fact, or as fol¬ 
lowing or assenting to the whole of the 
reasoning upon which either Commission 
appears to have proceeded. And especial¬ 
ly we think it right to say, that a perusal 
of the letter or despatch from Lord Wel¬ 
lesley of the 8th of March 1802, satisfies 
our minds, that the clause or passage on 
which reliance has been placed, as if it 
contained a positive prohibition of such a 
sale as that in question, at the time 
when it took place, does not bear that in¬ 
terpretation, that it was oue of advice 
and recommendation, and not part of the 
orders or directions which the document 
contained. 

Though differing, however, from the 
mandatory construction which has been 
put on this passage, and which the con¬ 
text does not allow, we are far from say¬ 
ing that it is a circumstance in the case 
not deserving attention. On the con¬ 
trary, it tends to show that the supreme 
Government recognized the general cor¬ 
rectness and propriety of the views sug¬ 
gested by the Lieutenant-Governor in his 
despatch of the 7th of January pre¬ 
ceding. 

The extract from Lord Cowley’s des¬ 
patch, of the 7th of January, as printed 
in the papers before us, is thus :—“ In 
realizing arrears of revenue in the Com¬ 
pany’s provinces, where other means fail, 
recourse is had to a sale of the land, and 
within the eleven last years this Regula¬ 
tion has occasioned the sale of a large 
proportion of the land, and the disposses¬ 
sion of a great number of the old zemindars. 
Some of these may have become inferior 
cultivators, and some may have sought 
other means of livelihood; but, under,a 
Government so long and so well esta¬ 
blished, few have ventured, or, if they 
have ventured, few have been able to 
maintain themselves in a state of insur¬ 
rection. But, from the temper, disposi¬ 
tion, and character of the inhabitants of 
the ceded countries, particularly of the 
province of Rohilcund, I have no doubt 
that they would rather submit to tho 
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varied modes of oppression to which they 
have been accustomed under the Nabob’s 
government, while their zeminclary titles 
should be continued to them, than en¬ 
dure to be dispossessed of their lands in 
the most regular and legal mode under 
new Regulations. The former grievances 
they would think supportable, under the 
hope, however slender, of future redress, 
but the latter would drive them to des¬ 
pair—and from the neighbouring coun¬ 
tries, to which they might easily resort, 
they would continually infest their alien¬ 
ated lands. Though not prepared to 
give any specific detail on this subject, 
I am satisfied that where coercion is ne¬ 
cessary to realize the dues of Government 
from defaulters, some mode less offensive 
should be devised, and a sale of the land 
only rosorted to in the last extremity 

The answer of the Governor-General 
to that despatch is this :—“ No sales of 
land, for the recovery of rent due to Go¬ 
vernment, should be authorized within 
the ceded provinces, until a more effectual 
settlement of the country shall have tak¬ 
en place.” 

The sale under consideration, which 
took place in the very year in which these 
important papers were written, and in 
the countries to which they relate, was 
one of that very kind which Lord Cowley 
was satisfied should be only resorted to 
in the last extremity, as being a measure 
less tolerable in the estimation of the in¬ 
habitants of these provinces, so recently 
added to the British empire, than the dif¬ 
ferent oppressions which they had borne 
under their native rulers, and as calculat¬ 
ed to drive them to despair, but which 
Lord Wellesley considered should not 
take place at all before a more effectual 
settlement of the country—a settlement 
that, according to our view of His Ex¬ 
cellency’s meaning, had not taken place 
at the time when the sale was made. 

It may be said, that it was made with 
the sanction of the local Government, of 
which Lord Cowley was a prominent 
member, or the chief under the supremo 
Government. The sale, however, was not 
at Bareilly, but at Allahabad. The au¬ 
thority for it, if, upon the whole view 7 of 
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the circumstances, authority there was, 
which proceeded from Bareilly, was con¬ 
sequent upon the representations of the 
case made to the provisional Government 
by Mr. Ahmuty, the then Collector at 
Allahabad—representations which, as 
they appear to us, placed the defaults and 
conduct of Lai Juggut Raj in a light 
stronger and more unfavourable to him 
than the facts, so far as we are enabled 
to judge of them, really warranted. The 
Government at Bareilly may have been 
led to think that the case was one of the 
last extremity. We do not see grounds 
for holding that it was of that character. 

Considering the circumstances under 
which Roy Madary Lai had obtained the 
increased jumma from Lai Juggut Raj, 
the large amount of that increase, the 
position in which himself and his proper¬ 
ty had been placed, when the subsequent 
documents obtained from him were ob¬ 
tained, the questionable and doubtful 
state of his accounts before, and at the 
time of the sale, as appears from Mr. 
Ahmuty’s report, of 4th of November 
1802, and from other sources, the high 
degree of probability, if not certainty, 
that had Lai Juggut Raj been allowed all 
that ought to have been allowed to him, 
the balance claimed from him would at 
least have been greatly reduced ; consi¬ 
dering the harsh measures used towards 
him, the pressure under which he was 
placed, during the earliest period of a 
Government, and an administration of 
public affairs, which were altogether 
strange and new to the country ; not for¬ 
getting also the kind of notices by which 
the sale was preceded, and the circum¬ 
stances generally by which it was accom¬ 
panied and immediately followed,—we 
cannot, consistently with the declared 
object and intention of Reg. I., 1821, 
avoid saying, that the sale, if not protect¬ 
ed by length of time, ought not to stand. 
And that, having regard, on grounds of 
private justice, to the state of embarrass¬ 
ment, difficulty, and distress to which 
Lai Juggut Raj was reduced, as well as 
to the powerful adversaries opposed to 
him, and on grounds of general policy to 
the motives and spirit of the Regulation of 
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1821, it would be inequitable and pub¬ 
licly inexpedient to permit such a title to 
be protected by the lapse of time that 
has taken place- The effect that it ought 
to have as to the terras and conditions 
which should accompany the Appellants’ 
deprivation of the property, is open to 
very different considerations. 

Without entering into a more minute 
detail than is necessary, or may be ex¬ 
pedient, we consider it right to add, that 
among the evidence which has most 
strongly influenced our minds with regard 
to the character of the sale, the conduct 
of those concerned in it, and the manner 
in which it should be treated, are the 
following documents, to which it may be 
as well to refer in a chronological order, 
commencing at a time less, we believe, 
than two months after the cession by the 
Nawab Vizier :— 

1st. The perwanna to Juggut Raj of 
the 4th of January 1802, from the Collec¬ 
tor, requiring him to remit on that day 
the Government revenue which had been 
called for, and promising him permission 
to return on the day following. The 
iJcrar-namah of the 5th of January, of 
Baboo Nek Sing, the sazawal, or tax- 
gatherer, who had been appointed in con¬ 
sequence of the absconding of Juggut Raj, 
undertaking to collect the revenues due 
from the pergunnas held by him, of the 
next day’s date. The letter and adver¬ 
tisement for Juggut Raj’s apprehension, 
of the same date, coupled with the Col¬ 
lector’s despatch to Bareilly, also of the 
5th of January 1802, stating thus as to 
Juggut Raj’s property :—“ I have deput¬ 
ed a saziwal (Baboo Nek Sing) to make 
the collections from the zemindars, and 
as Juggut Raj’s profits were considerable, 
these pergunnas will still yield sufficient 
assets to ensure the revenue of the cur¬ 
rent year to its full extent stating also 
this—“ I have issued the necessary or¬ 
ders for the attachment of Juggut Raj’s 
property, and have directed tiie several 
officers to be vigilant in apprehending his 
person, should he attempt to enter the 
Company’s jurisdiction.” 

His despatch also to Captain Worsley, 
of the same date, in these words :—‘‘Sir, 
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I am just informed by one of my sawars 
(horsemen), that Juggut Raj was safely 
lodged in the fort of Louudeh, with a 
party of 300 followers. On the supposi¬ 
tion that this account is correct, I think 
it would be advisable, in the first instance, 
to summon Juggut Raj to deliver up the 
fort, offering him the protection of Go¬ 
vernment in the event of his settling his 
zoasilat for the current year. Should 
J uggut Raj make any resistance, you will 
be pleased to adopt the necessary mea¬ 
sures for securing the fort, if you couceive 
from local investigation that such an 
event is practicable with the small force 
at present under your command, other¬ 
wise I could wish you to prevent his es¬ 
cape, if possible, till further assistance 
can be afforded. In the mean time you 
will report to me, should Juggut Raj de¬ 
cline to deliver up the place, the strength 
of the fort, the force that is likely to be 
opposed to you, as well as the additional 
troops you will require for obtaining pos¬ 
session and securing the person of Juggut 
Raj. If the immediate aid of the de¬ 
tachment of police is required, you are 
authorized to withdraw that company for 
the present service.” 

We will next notice the Collector’s let¬ 
ter of the 9th January 1802, four days 
after, to Juggut Raj, informing him of 
the rejection of his petition to be released 
from the amount of collections due from 
him, and requiring him to make over his 
wasilcU papers to Baboo Nek Sing, and to 
attend the Collector and settle his affairs. 
The several perwannas to Baboo Nek 
Sing, of various dates, in January and 
February 1802, directing him to collect 
the revenues, and to report respecting 
the adjustment thereof, and to Juggut 
Raj and his dewan, requiring him to dis¬ 
charge the arrears, aud promising safety 
to his dewan, if he will attend and pay 
up the arrears. The Collector’s letter of 
the 9th of February, to Mr. Mercer, the 
Secretary of the Board of Commissioners, 
respecting the measures taken by him 
regarding Juggut Raj and the pergunna 
in question ; and the kowl namah , or agree¬ 
ment, of Baboo Nek Sing with Juggut 
Raj, of 21st of February 1802. The 
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bond: and petition of Lai Juggut Raj, of 
the same 21st of February 1802, agree¬ 
ing to pay the revenue of the pergunna 
in question. The perwannas to Baboo 
Nek Sing, of the 23rd of February, re¬ 
quiring him to render up and transfer to 
Baboo Ram Kishen the pergunna records ; 
to Baboo Ram Kishen and to Juggut Raj, 
of the 24th of February 1802, directing 
them to take charge of the same. The 
several perwannas and petitions of various 
dates, between the 24th of February and 
the 16th of April, both inclusive, all res¬ 
pecting the realization of the collections 
from the aforesaid pergunnas. The Col¬ 
lector’s narrative, or order, containing a 
statement on the subject of Lai Juggut 
Raj's affairs and transactions, from the 
20th of December 1801, to the 16th of 
April 1802. The perwanna to Ram Kish¬ 
en Sing of the 17th of April 1802, con¬ 
taining further directions to collect the 
revenues from pergunnas Arael and Barali. 
The notice of the appointment of an 
Amin to act as arbitrator, for making 
the settlement of villages still remaining 
uuassessed ; the perwannas to collect the 
revenue ; and the advertisements for sale, 
of various dates in May and June 1802. 
The petition of Lai Juggut Raj, complain¬ 
ing of inaccuracies in the account receipts 
of Baboo Nek Sing, with the Collector’s 
answers or orders upon it, dated the 17th 
of June, and 2nd of July 1802. The es¬ 
timate, memorandum, or sketch of ac¬ 
count of the revenues of the pergunnas 
Arael and Barah, as prepared by the Col¬ 
lector, and upon which the bond from 
Juggut Raj, for the payment of the esti¬ 
mated amount by instalments, of the 
29th of June 1802, was founded, the bond 
itself, and the surety, or bail-bond, of 
the 2nd of J uly following, of Goman Sing 
and others, for securing the same, and 
for the appearance of Juggut Raj, being 
all substantially contemporaneous with 
the petition, and the answers or orders 
upon it, just mentioned. 

Next, the letter of introduction and re¬ 
commendation from the Rajah of Benares, 
of Chittroo Sing, the agent and superin¬ 
tendent of the Rajah’s household affairs, 
of the 25th of July 1802, and the docu- 
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raents of 14th of August and 5th of Sep¬ 
tember, already mentioned, with respect 
to the suretyship. 

Then the letter to the Board of Bereilly, 
from Mr. Ahmuty, dated 1st September 
1802, more than three weeks before the 
period appointed by the bond dated the 
29th of June, for the payment of the in¬ 
stalment of Rs. 32,206. 15 a. 3 p., but si¬ 
lent as to that transaction, though re¬ 
commending the sale of the zemindary of 
Barah, between which letter and the date 
of the answer to it (the answer being 
dated 11th September) occurs the adver¬ 
tisement of 8th September for the sale of 
the zemindary on 30th October. 

The answer of 11th September, from 
the Board of Commissioners to Mr. Ah¬ 
muty, the time of the receipt of which 
does not appear, but which runs thus 
“ Sir, I have the honour to acknowledge 
the receipt of your letter of the 1st inst., 
and am directed, by the Honourable the 
Lieutenant-Governor, and Board of Com¬ 
missioners, to inform you that, as it ap¬ 
pears from your letter that Juggut Raj 
still continues to persist in declining to 
pay the balance due from him, they au¬ 
thorize you to issue a proclamation, set¬ 
ting forth that, unless Juggut Raj shall 
appear and agree to a fair and equitable 
adjustment of his accounts, his estate will 
be publicly sold, at a period to be fixed 
by you, which the Board are of opinion 
should be rather later than the 30th of 
September, in order to afford sufficient 
time to Juggut Raj to avail himself of the 
opportunity now afforded to him for a 
satisfactory and amicable adjustment of 
his account.” 

We would, then, notice the advertise¬ 
ment of 18th of September, fixing 10th 
of October as the day of sale, and the 
contemporaneous perwanna to Juggut Raj, 
“inviting him to attend upon the Collec¬ 
tor with confidence, and arrange his af¬ 
fairs and informing him that in the 
event of non-attendauce, his zemindai'y , 
pergunna Barah , will be sold by public 
auction on the day advertised : the 25th 
of September, being the last instalment 
day named in Juggut Rtfj’s bond, not 
having yet arrived. 
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Then, the advertisement of the 5th of 
October, which is in these words: “ On 
the 18th of September 1802, a. d., an ad¬ 
vertisement was published, stating, that 
on the 10 th of October prox., pergunna 
Barah , the zemindary of Lai Juggut Raj, 
would be sold by public auction, for the 
recovery of a Government arrear. It is 
now ordered that the said advertisement 
be cancelled, and in lieu of it another ad¬ 
vertisement be issued, in conformity with 
the orders of the chief Board, under date 
the 11th of September ult., to this effect— 
that whereas the said Juggut Raj with¬ 
holds the payment of a large amount of 
revenue justly due to Government, and 
contumaciously and fraudulently evades 
its discharge, should the afore-named, 
therefore, personally attend and pay up 
the arrear justly due by him into the 
publio treasury by the 30th of October 
inst., good ; else the pergunna of Barah, 
the zemindary of the afore-named person, 
will be sold by public auction on the 
aforesaid date, in liquidation of the Go¬ 
vernment balance, and the auction pur¬ 
chaser of the said pergunna will be en¬ 
titled,” &c. 

This advertisement may or may not be 
the same with that which is found in the 
papers, and bears date the 7th of Octo¬ 
ber, and which is to the same effect $ it is, 
therefore, not very material to insist upon 
any difference between the two. 

Then comes the Collector’s letter to 
the Board of Commissioners of the 6th of 
October, wherein he says : “ I have to ac¬ 
knowledge the receipt of your letter of 
the 11th ult .} and have to request that 
you will be pleased to report to the Ho¬ 
nourable the Lieutenant-Governor and 
Board of Commissioners that, in confor¬ 
mity to their order, I issued on the 1st 
instant a proclamation, setting forth, that 
unless Juggut Raj shall appear and agree 
to a fair and equitable adjustment of his 
accounts, his estate will be publicly sold 
on the 30th of the present month,” and 
so on. “I have further had conveyed to 
Juggut Raj, who resides at present in 
Bundelcund, a copy of the proclamation, 
together with a perivanna from myself, 
encouraging him to return to his estate.” 


Lastly comes the record of the pro¬ 
ceedings of the 30th of October, the day 
when the business was completed, the 
day of sale, closely followed by Mr. Ah- 
muty’s despatches to the Board at Bareilly, 
of the 4th of November and 30th of 
November 1802, between which, and pro¬ 
bably after which, that Board communi¬ 
cated with him, though to what effect is 
not disclosed, and seems not to be known. 
These despatches exhibit not only uncer¬ 
tainty as to the amount of the debt due, or 
to be considered as claimable, but a want 
of accuracy on the part of the Collector. 

We are not unaware of the propriety 
and expediency in general, of giving great 
weight to acquiescence or delay on one 
side, and to long possession on the other, 
or of the generally questionable policy of 
discrediting or lessening the public faith 
in transactions having the sanction of the 
Government or its officers. These and 
similar considerations were, however, in 
the cognizance of the framers of the Re¬ 
gulation of 1821, and by them it was de¬ 
cided to be, on the whole, just and ex¬ 
pedient, that in the peculiar position in 
which the inhabitants of this part of In¬ 
dia w r ere placed at the commencement 
of the British rule, there should not be 
applied to the investigation of the pecu¬ 
liar transactions, and the redress of the 
peculiar hardships which then to place, 
merely ordinary principles. 

The Regulation of 1821 was preceded 
by Mr. Stuart’s Minute of 1820, contain¬ 
ing these passages :—“ I solicit the atten¬ 
tion of the Board to a matter of consi¬ 
derable importance. During the first six 
or seven years which followed the acquisi¬ 
tion of the provinces ceded to us by the 
Nawab Vizier, the raal-administration of 
Allahabad, and some of the neighbouring 
districts, combined with the intrigues and 
influence of certain opulent and powerful 
natives, and the poverty and ignorance of 
the zemindars and talookdars, led to the 
abusive alienation, to a great extent, of 
landed estates within those districts, and 
to the consequent ruin and extreme misery 
of the proprietors. For a full detail of 
those transactions I refer to the reports 
from the Board of Commissioners.” 


32 2 


121—21 








He then refers to certain documents 
which are mentioned, and he proceeds to 
say : “ From these documents, of which, 
for convenience of reference, extracts are 
annexed to this paper, the Board will 
observe that a Special Commission was 
strongly recommended by the Board and 
Mr. Fortescue, for the purpose of inves¬ 
tigating the alleged abuses, and affording 
redress to the injured parties. The con¬ 
sideration of the measure was postponed 
for the time, and has not been since 
resumed, owing, probably, to the suspen¬ 
sion of the introduction of a permanent 
settlement into the ceded provinces. 
Now that the measure of settlements in 
the ceded and conquered provinces, upon 
fixed and permanent principles, is again 
under consideration, I venture strongly 
to recommend to the Board the institu¬ 
tion of a Special Commission as formerly- 
suggested, for the purpose of investigat¬ 
ing the abusive alienations in question. 
I beg accordingly to submit to the Board 
the accompanying paper, comprising an 
outline of the plan upon which the Com¬ 
mission should be instituted. The inves¬ 
tigation of these cases, with any hopes of 
success, will require a thorough research 
into voluminous and complicated revenue 
accounts. It will require local inquiries, 
and free and constant communications 
with the parties themselves, and with the 
local officers. The delays and forms of 
the Courts of Justice oppose great obsta¬ 
cles to their conducting investigations 
upon those principles; and the parties 
injured are equally incapable of support¬ 
ing the expense of protracted litigation, 
and of defending themselves in that 
course of proceeding against the arts and 
intrigues of their opulent and powerful 
adversaries. These reasons I have no 
hesitation in urging as fully justifying a 
special deviation from the ordinary system 
of our judicial administration. The delay 
which has occurred is unquestionably to 
be regretted, but I canuot think it is a 
sufficient ground for excluding the injured 
parties from redress. It is a noble prin¬ 
ciple of the English law, that no time 
shall avail in favour of fraud; and I be¬ 
lieve that there were never transactions 
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to which the maxim was more justly ap¬ 
plicable. It would be an afflicting reflec¬ 
tion, that men who have acquired estates 
by the basest means, should enjoy all the 
advantages of a permanent settlement, 
while their victims should have their 
misery heightened by being the hopeless 
witnesses of the increasing value of the 
property of which they have been so ini- 
quitously despoiled.” 

The Preamble of the Regulation of 
1821, so far as it is material now to quote 
it, is thus expressed : “ It has appeared 
that, in the first seven or eight years 
after the acquisition of the ceded provinc¬ 
es by the British Government, the native 
Officers of Government, their relations, 
connections, and dependents, taking ad¬ 
vantage of the novelty of the British rule, 
of the weakness and ignorance of the peo¬ 
ple, and (in some cases) of the culpable 
supineness and misconduct of the Eu¬ 
ropean functionaries, under whose autho¬ 
rity they were employed, contrived, by 
fraudulent and iniquitous practices, to ac¬ 
quire very extensive estates, in several of 
the provinces in question, more especially 
in the districts of Allahabad, Cawnpoor, 
and Goruckpoor j thus wrongfully depriv¬ 
ing of their just rights, a great number of 
the ancient land-owners, and reducing 
them and their numerous dependants to 
ruin and misery. These abuses have been 
chiefly practised through the perversion, 
to the purposes of chicanery and fraud, of 
the rules enacted for the collection of the 
Government revenue, more especially the 
provisions relating to the public sale of 
land for arrears. Under cover of these 
rules, but contrary to the true intent and 
meaning of the law, by which (though a 
considerable discretion was left to the 
Revenue authorities) the measure of a 
public sale was principally designed for 
cases of embezzlement, contumacy, or 
fraud, many estates were sold, from which 
no balance (or a very trifling balance) 
was due, or on which the arrear accrued 
without any embezzlement or wilful de¬ 
fault on the part of the S'udder malguzar ; 
and others were disposed of without an 
observance of the prescribed forms and 
then other circumstances are alluded to. 
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In a subsequent part of the Preamble 
it is said — “ The persons who have suffer¬ 
ed by the aforesaid abuses, are, for the 
most part, poor and ignorant men, un¬ 
accustomed, under the former Govern¬ 
ment, to any regular system of law, little 
acquainted with the principles of the 
British Code, or the regular forms of 
British judicial proceedings, incapable of 
availing themselves of the protection it 
was designed to afford, and possessing not 
the means of securing the aid of indivi¬ 
duals better informed, while those op¬ 
posed to them are, for the most part, men 
of wealth and power.” 

It then goes on to make other impor¬ 
tant observations with reference to that 
subject, and 'proceeds thus :— u The pro¬ 
ceedings of the established Courts must 
necessarily partake of any defects belong¬ 
ing to the law, which it is their duty to 
administer, and it would be obviously in¬ 
consistent with every sound principle, to 
grant a general discretion to those Courts, 
to deviate from the law on individual 
views of expediency or justice.” And 
then, after some further remarks, it is 
thus expressed : — “ In consideration of 
the above circumstances, it has appeared 
to the Governor-General in Council, to be 
essentially necessary to the ends of jus¬ 
tice, that a Special Commission, with 
large discretionary powers, and with full 
authority to regulate its proceedings, ac¬ 
cording to the exigencies of the cases 
brought before it, should be constituted 
for the purpose of investigating the cases 
above described, of restoring to their just 
rights the zemindars, and other proprie¬ 
tors, who have been wrongfully dispos¬ 
sessed,” and so on; and the Rules are 
then laid down. 

The subsequent Resolution or Order of 
the Government, of February 1821, had 
these passages Paragraph 13. “ In 

cases, however, in which the Commission 
may adjudge compensation, not e.\ceed- 
ing Rs. 1,000, or in which they may ad¬ 
judge the repayment, by Government, of 
the purchase-money of any mahal , of 
which the sale may be annulled, or in 
which they may direct the price of the 
stamped paper, used for a plaint or peti¬ 


tion of appeal, in lieu of the institution- 
fee, to be returned to the party by whom 
the amount may have been disbursed, an 
order signed by the Commissiouers*and 
specifying the nature of the charge, shall 
be sufficient authority for the Collector 
of the district immediately to pay the 
amount.” 

Paragraph 22. “ With regard to the 

Rules of practice, and forms of proceed¬ 
ings to be followed by the Commissioners, 
his Lordship and Council presumes that 
it will not be necessary materially to de¬ 
viate from the course followed by the 
Civil Courts, with this important excep¬ 
tion, that it shall be specially their duty 
to institute au active inquiry into all the 
circumstances of the cases brought before 
them, and to take their own course for 
the investigation of the truth, without 
confining themselves to the points stated 
by the parties, or by any technical forms 
of pleading or management.” 

Paragraphs 25 and 26 are of the same 
character. 

Paragraph 32, is thus “ It is not, 
however, the personal character of the 
officers entrusted with the administration 
of civil justice, that has chiefly led to the 
institution of this official tribunal. In 
determining on the measure, his Lordship 
in Council has been still more influenced 
by the persuasion, that the system under 
which those Officers have to act, and the 
laws which they were bound to adminis¬ 
ter, are seriously defective in their appli¬ 
cation to the ceded and conquered pro¬ 
vinces. While the principles of Revenue 
management were very imperfectly set¬ 
tled, the Revenue authorities have been 
compelled to decide on the most impor¬ 
tant points relative to private rights 
amidst the uproar of a general settlement, 
and under the urgency of securing the 
Revenues of inordinately extensive dis¬ 
tricts. That they should have frequent¬ 
ly erred, can excite no surprise ; that 
their errors were extensively injurious, it 
would be preposterous to doubt. In many 
instances those errors admitted of no le¬ 
gal remedy by the Courts, because they 
were committed in the exercise of a dis¬ 
cretion which the Courts could not le- 
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gaily control ; and that the ordinary tri¬ 
bunals should, among a people new to 
our rule, and accustomed to the arbitrary 
domination of native amils , have failed to 
protect the agricultural community from 
the consequences of the acts of the officers 
of Government, even where those tribu¬ 
nals were competent to interpose, is as- 
, suredly no impeachment of the individual 
functionaries by whom they were filled, 
nor any conclusive proof that they are 
not generally well adapted to secure the 
impartial distribution of justice between 
individuals, and in territories long settled 
under our Government.” 

Some time afterwards, the Regulation 
I. of 1823 provided that, u First. Spell 
part of cl. 1, sec. 3, Reg. I., 1821, as res¬ 
tricts, or can be construed to restrict, 
the cognizance of the Commissioners act¬ 
ing under the provisions of that Regula¬ 
tion in the matter of suits to recover 
possession of lands lost through public 
sales, to cases wherein such sales have 
been effected by the undue influence of 
a public officer, is hereby rescinded. 
Second. In the several cases specified 
in els. 2, 4, 5, and 6, sec. 3, Reg. I, 1821, 
as well as in all cases wherein it may ap¬ 
pear that any Plaintiff has been deprived 
of his rights by an illegal sale made with¬ 
in the period specified in the first clause 
of the said section, it shall and may be 
lawful for the Commissioners acting un¬ 
der .the provisions of that Regulation, to 
take cognizance of any suit preferred to 
them, and to pass judgment on the same, 
although there may be no proof that un¬ 
due influence was exercised by any pub¬ 
lic officer, to the injury of the Plaintiff. 
Third. Provided also, that in the cases 
specified in cl. 3, of the aforesaid section, 
if there shall be proof, or strong presump¬ 
tion, that the purchase or acquisition of 
the property sued for, was effected by 
violence, extortion, oppression, or fraud, 
it shall not be necessary for the Plaiutiff 
to plead, or establish that undue influence 
was exercised.” 

It is in the spirit mainly of these por¬ 
tions of the important documents to 
which reference has just been made, that 
we have deemed it right to construe the 
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letter of the Regulation I. of 1821. Upon 
that construction we consider that the 
Mofussil Commission rightly held it to 
be within their competency to set aside 
the sale, upon the terms of a payment to 
be made by the party succeeding in the 
contest to the party dispossessed by the 
decision, and rightly also held that the 
present was a case which the terms of 
cl. 2, of sec. 4, Regulation I. of 1821, 
might not improperly be held to include. 

That clause is thus : “ In cases in which 
the Commission may deprive any person 
of rights legally vested in him, under the 
existing code, or may make award upon 
doubtful claims, or in which the title of 
auy person, though invalid, may have 
been acquired by him, bond fide , under 
an express or implied assurance of its va¬ 
lidity on the part of the Board, the Col¬ 
lector, or Judge of the District, it shall be 
competent to the Commission to adjudge 
compensation in money from the Treasury 
of Government: provided, however, that 
in cases in which the compensation as¬ 
signed to any individual shall exceed the 
sum of Rs. 1,000, the sanction of Govern¬ 
ment shall be necessary to authorize the 
disbursement.” 

A prior clause, the eighth of sec. 3, had 
provided thus: “ The operation of the 
foregoing clauses shall not be confined to 
cases in which lands, or rights connected 
with laud sold, transferred, alienated, or 
usurped, as above, may be held by the 
person originally benefit ting by the sale, 
transfer, alienation, or usurpation, but 
shall equally extend to those in which 
the said lands or rights may be held un¬ 
der a title derived from such person : 
Provided, of course, that in cases in which 
it may appear that the person so holding 
under a derivative title was in no degree 
concerned in, or cognizaut of, the original 
wrong, the claims of such person to com¬ 
pensation for any loss he may sustain 
under the operation of the present Regu¬ 
lation shall be held entitled to a very 
liberal consideration.” 

We do not on the whole think it an 
undue extension of cl. 2, sec. 4, to say 
that this case may be held to come with¬ 
in one of the predicaments which it dc- 










scribes : nor can we agree with the Sudder 
Commission in their conclusion that jus¬ 
tice or policy did not in this case require 
the power of directing a payment by the 
successful party to the party deprived of 
possession, or the power conferred by cl. 
2, sec. 4, to be exercised; it being our 
opinion, having regard to the benefit 
which to a certain extent Lai Juggut Raj 
derived from the purchase-money, to the 
course of conduct not certainly altogether 
justifiable, which previously to the sale 
he had pursued, to the great length of 
time that was suffered to elapse before the 
sale was judicially questioned, to the part 
which those entrusted with the functions 
of the local Government took in the sale, 
and to the nature and extent of the alle¬ 
gations and evidence by which it has been 
endeavoured to impeach the conduct of 
the late Rajah of Benares in respect of it, 
that both justice and policy required each 
of these powers to be called into action. 

We think, also, upon a review of all 
the circumstances of the case, especially 
those to which reference has just been 
made, that it was, on the whole, proper 
to leave the Appellant and the late Rajah 
of Benares free from any account or 
charge in respect of the income and pro¬ 
fits of the purchased property, from its 
acquisition in 1802, to the date of the 
Mofussil decree. Proved, as we think it 
is, by the conduct of the parties and 
otherwise, that the clear profits and net 
income derived from this source by the 
Rajah and Deep Narain Sing, or one of 
them, must have much exceeded the 
amount of the interest for the same time, 
calculated at the rate of 12 per cent, per 
annum, upon the Rs. 93,000 (the pur¬ 
chase-money), we consider it right, under 
all the circumstances (and among them, 
attending to the fact of the pension which 
the Government for some years paid to 
the Respondent or his family), that any 
claim on the part of the Appellants or 
the late Rajah of Benares, in respect of 
interest on that sum, should be treated 
as satisfied, but not as more than satisfied, 
by the income and profits; and we shall 
not advise Her Majesty to direct any ac¬ 
count in this respect. 


With regard to the true state of the 
accounts between Lai Juggut Raj and 
the Government, if taken on just and 
equitabie principles up to the time of the 
sale, as well as with regard to the mode 
in which the sum of Rs. 93,000 was ap¬ 
plied, it is probably at this time very dif¬ 
ficult, if not impossible, to arrive at any 
exact conclusion. The Mofussil Commis¬ 
sion, which appears to have examined and 
considered the details of the facts of the 
case with most commendable care and 
attention, held, that of the Rs. 93,000, the 
sum of Rs. 26 ; 458. 6 a. 6 p. ought to be 
considered as the total amount of benefit 
received by Lai Juggut Raj ; nor do we 
see that the Sudder Commission viewed 
this particular point differently. 

In snch a state of things, satisfied as 
we are that this conclusion in point of 
amount, whether precisely and exactly, 
or not precisely and exactly, accurate, is 
not far remote from the truth $ and un¬ 
able with confidence to pronounce that 
it is to any extent inaccurate, we do not 
feel ourselves warranted in dissenting 
from this part of the decision of the Mo¬ 
fussil Commission. 

Our view, however, of the facts and of 
the spirit and intention of the second 
clause of sec. 4, leads us, as has been 
stated, to the conclusion, that not only 
the residue of the Rs. 93,000, but a fur¬ 
ther sum by way of compensation, 
ought in this case to be paid by the East 
India Company to Deep Narain Sing. 
We had hoped that its amount, and this 
portion of the cause generally, might 
have been arranged by the East India 
Company and the parties for themselves. 
As it appears, however, that this cannot 
be done, we have been obliged ourselves 
to undertake the duty of fixing the 
amount of compensation. 

Under the various and conflicting con¬ 
siderations to which the case is liable, 
and with such knowledge as we possess 
on the subject, we have felt much diffi¬ 
culty in performing this task. But judg¬ 
ing as well as we can, after due allowance 
made in respect of the pension already 
alluded to, we deem Rs. 27,000 a proper 
sum. We conceive, therefore, that Rs. 
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120,000, with interest at the rate of 5 I 
per cent, per annum (which we think the 
proper rate), from the date of theMofussil 
decree (from which date we consider the 
[Respondent as entitled to the enjoyment 
of the property in dispute, as between 
him and the Appellants), should, in res¬ 
pect of the sale being set aside, be paid 
by the East India Company to Deep 
Naraiu Sing, and that the East India 
Company should, in their accounts with 
Lai Chutterput Sing and Lai Juggut Raj, 
charge them, or one of them, with the 
principal and interest of the above-men¬ 
tioned amount of Rs. 26,458. 6 a. 6 p. ; a 
mode of arranging the matter which we 
consider due alike to them and to Deep 
Narain Sing, having regard to the pro¬ 
ceeding that have taken place in India 
since the Mofussil decree.* 

We may add, that so far as the East 
India Company is concerned in this mat¬ 
ter, it is far from irrelevant to notice the 
view taken of it officially by such public 
functionaries employed in the administra¬ 
tion of their affairs, as Mr. Colebrooke and 
Mr. Deane, who, in the year 1808, a pe¬ 
riod not far remo ved from the time of the 
sale, but when, of course, the special law 
introduced by the Regulation of 1821 
did not exist, reported on the subject to 
the Government in Council thus :—“ We 
have the honour to submit for your Lord¬ 
ship’s consideration a Petition, which has 
been presented to us by the former Pro¬ 
prietor of pergunna Barak, in the district 
of Allahabad, complaining of the sale 
made of his zemindary in the year 1802, 
together with translation of two docu¬ 
ments produced by him, and copies of 
the correspondence which led to the sale. 
Your Lordship will observe from the cor¬ 
respondence, that Rajah Juggut Raj had 
engaged, during the Vizier's Government, 
for the pergunna of Arael , in addition to 
his own zemindary of Barak',' and so on. 
Mr. Colebrooke and Mr. Deane then gave 
a short summary of the facts, ending 
thus :—“ That on the 2nd of July, Mr. 
Ahmuty admitted the validity of Juggut 

* These proceedings showed that the Govern¬ 
ment had been in possession of the pergunna from 
shortly after the date of the Mofussil Decree. 

133—36 



Raj’s claim to certain items of credit, as 
deductions from the balance adjusted on 
the 17th June, which items Juggut Raj 
states in his account to have exceeded 
the balance charged to him, and which, 
if adjusted in time, might, previous to 
the Collector’s letter of the 1st Septem¬ 
ber, have considerably reduced, perhaps 
entirely extinguished, the arrear. Mr. 
Ahmuty’s letter of the 4th November, 
and the account produced by Juggut Raj, 
both agree in making the gross balance, 
adjusted on the 17th June, Rs. 72,207, 
and the net balance on the sudder jumma,, 
Rs. 44,332 ; the difference, Rs, 27,875, Mr. 
Ahmuty calls a deficiency on the assets of 
the pergunna , while the documents pro¬ 
duced by Juggut Raj show it to have 
been those disputed items for which Mr. 
Ahmuty promised Juggut Raj a remission 
in the event of Government authorizing 
it, or his assistance for the recovery there¬ 
of, from the parties actually owing the 
money, if the remission should not be 
authorized. It does not appear, however, 
that any report on the subject was ever 
made to the Lieutenant-Governor, or any 
measures adopted for the realization of 
the amount from those on whom (and not 
on Juggut Raj) the loss should have fall¬ 
en, or any steps taken for the adjustment 
of those items on which Mr. Ahmuty had 
promised to give credit. The sale of 
Juggut Raj’s estate seems, on the contra¬ 
ry, to have been resorted to by Mr. Ah¬ 
muty, as the readiest mode of settling an 
intricate account, and of discharging 
every pledge on his part.” Then follow 
two paragraphs, which it is unnecessary 
now to read, and the concluding para¬ 
graph is this :—“ It is too late to regret 
that the first measure of the British Go¬ 
vernment, on the introduction of its au¬ 
thority into the province of Allahabad, 
should have been the sale of one of the 
largest zemindaries in it, and the extirpa¬ 
tion of an old and respectable family ; 
and at this distance of time, the inter¬ 
position of Government may probably be 
no longer of any avail. After a lapse of 
six years, it must be scarcely possible to 
revise the collections of the successive 
saznvah deputed by the Collector, or to 
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reverb to the different persons on whom 
the Collector had engaged to enforce 
Juggut Raj?s claims ; and from the retire¬ 
ment of the public officer, through whose 
concealment of some, and misrepresenta¬ 
tion of other, material facts, the sale was 
ordered, all redress seems to be precluded. 
At the same time, therefore, that we sub¬ 
mit the case to Government as one of 
peculiar hardship, we confess ourselves at 
a loss to frame any specific proposition in 
regard to it; should, however, every 
other redress be impracticable, your Lord- 
ship may possibly consider Juggut Raj, 
under all the circumstances, entitled to 
some provision from Government.” 

Nor does it end there, since the subse¬ 
quent papers on the subject, including 
the grant of the pension of Rs. 5,000 per 
annum to Lai Juggut Raj in the following 
year, 1809, to which reference has already 
been made, show that the Supreme Go¬ 
vernment of India entertained substan¬ 
tially the same view of the case as that 
taken in the despatch of Mr. Colebrooke 
and Mr. Deane. 

We shall humbly recommend to Her 
Majesty to affirm the Sudder decree, ex¬ 
cept as to compensation and restitution 
money, and costs, and to order that the 
East India Compauy shall pay to the 
Appellant, Deep Narain Sing, the sum of 
Rs. 120,000, with interest at 5 per cent, 
per annum, from the date of the decree 
of the Mofussil Commission—this sum to 
be considered as in full for compensation 
and restitution money, in respect of set¬ 
ting aside the sale ; and to declare, that 
by its payment, all claim for interest, on 
one hand, and for rents and profits on 
the other, between the Appellant and the 
late Rajah of Benares and the Respondent, 
is to be considered as extinguished ; and 
that the debt, if any, between the Govern¬ 
ment and Lai Juggut Raj at the time of 
the sale, and all claim against the Govern¬ 
ment, in respect of having made the sale, 
are to be deemed in like manner to be ex¬ 
tinguished. Butthatthesumof Rs. 26,458. 

G a. 6 p., part of the sum of Rs. 120,000, 
is, with the interest from the date of the 
decree of the Mofussil Commission, at 
the rate of 5 per cent, per annum on the 


Rs. 26,458. 6 a. 6 p., to be made good to 
the East India Company, by charging, 
and they are accordingly to be at liberty to 
charge, the Respondent in account there¬ 
with, and they are to be at liberty to 
deduct the same from what may be com-, 
ing from therm in respect of the zemindary y 
its profits, or revenues. Each party is to, 
bear his own costs of every stage of the 
proceedings, from their first commence¬ 
ment before the Mofussil Commission to 
the present time, with liberty to apply to. 
the Sudder Commission. 


9 th and 12th December, 181j&> 
Present : 

Members of the Judicial Committee ,—-Lord 
Campbell, Mr. Baron Parke, Mr. Justice 
Erskine, and: the Right Hon, Dr. Lushing- 
ton.. 

Privy Councillors,— Assessors , Sir Edward. 
Hyde East, Bart., and Sir Alexander 
A. Johnston, Rnjt. 

On Appeal from the Suddtr Dewanny 
Adawlut of Bombay , 

Jewa-Jee and Seventeen 
Others, with Mahadew 
Row, Gunga-Jee Row, 
and Govind Row, # 

versus 

Trimbuk-Jeb and Jago-Jee, Respondents. 

A claim preferred to an authority which was 
then the Supreme power in the State, was held to. 
bring the case within the exception in cl. 2, sec. 7, 
Reg. V. of 1827 (Statute of Limitations) of the 
Bombay Code. 

Lord Campbell : 

In this case their Lordships cannot 
take the same view of the subject that 
has been taken by the Courts below; and 
they regret that the Judges below did not 
look a little more accurately into the 
pleadings, to see what questions were to 
be determined, and to the language of 
the Regulations of Bombay, by which 
one of the questions was to be decided. 

Their Lordships are of opinion that it 
lay upon the Plaintiff below to show that 
he was entitled to one-half of the family 
property; which he could only do by evi- 
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deuce of adoption. Now the only evi¬ 
dence of adoption that is brought forward 
is the sunud, and that is represented as a 
judgment of a court of competent juris¬ 
diction. But their Lordships are of opi¬ 
nion that it cannot be so considered, be¬ 
cause it was an intimation to one party 
that there should be a judgment in his 
favour ; whereas there was an intimation 
by the same authority to the other party 
that the cause remained undecided ; and 
that when the particular object was gained 
which was in view when this sunud was 
granted, then the Sudder Court would 
proceed, and there should be an adjudi¬ 
cation between the parties. This came 
from the same authority. We cannot, 
therefore, consider that it was a judgment, 
binding and conclusive upon the parties. 

Nor is there any admission here, by 
which the right of the Plaintiff to one- 
half can be considered as established, be¬ 
cause, even supposing that the person by 
whom the admission was given could re¬ 
present the other party, he made the ad¬ 
mission, under the authority of the Go¬ 
vernment, for a particular purpose ; and 
neither himself, nor those whom he repre¬ 
sented, cau be considered as bound by it. 
There appears, therefore, to be no evi¬ 
dence of adoption, and therefore no evi¬ 
dence that Chand-jee, the original Plain¬ 
tiff, was entitled to one-half of the family 
property. 

The next question which arises is with 
regard to the Regulation of Limitations ; 
and their Lordships are of opinion, that 
although the sunud is not to be consider¬ 
ed as a judgment binding between the par¬ 
ties, yet that, taken with reference to the 
other documents connected with it, it is 
sufficient to bring the case within the ex¬ 
ception that has been relied upon ; for it 
shows sufficiently that there had been a 
claim preferred to an authority that had 
a right to try and to decide the question 
—because we must consider that the 
Court to which this application was made 
was then the Supreme power in the State, 
and had authority to decide between the 
parties. 

It is objected, however, that another 
condition is not complied with, namely, 
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that there is not sufficient proof of how it 
was that a satisfactory and a binding de¬ 
cree was not obtained. But we think, 
that although the sunud cannot be consi¬ 
dered 'per se, as a binding and regular 
judgment, it is enough, coupled with the 
admissions that were afterwards given, to 
account for the party not having proceed¬ 
ed to obtain the judgment of the Court 
itself, particularly, coupled with this fact, 
that he was admitted into occupation of 
part of the property. 

Under these circumstances, their Lord- 
ships are of opinion, that the justice of 
the case will be best satisfied, by recom¬ 
mending to Her Majesty, to remit the 
cause to the Court below, the Sudder 
Court, with instructions to divide the 
whole of the property in equal third 
parts. Chand-jee had an opportunity of 
showing that he was entitled to one-half 
—his attention was repeatedly called to 
that point—he was warned that it was 
necessary to prove the adoption. He has 
failed in doing so. It is admitted that 
there would be great difficulty now in 
bringing any further evideuce. At all 
events he has had the opportunity, and 
has not availed himself of that opportu¬ 
nity. Their Lordships are, therefore, of 
opinion that he, and those who represent 
him, must be content with one-third of 
the property. Then the three Appellants 
will take the second third; and the 
eighteen will take the other third. 

With regard to the costs, as the three 
parties represented by Mr. Wigram were 
from the beginning perfectly willing that 
the estate should be divided, upon the 
footing of each having a third, their 
Lordships think there ought to have been 
a decree in their favour in the first in¬ 
stance. Their Lordships are of opinion, 
therefore, that the costs of those parties 
below ought to be paid according to the 
course which has been pursued upon 
these appeals ; and that their costs of 
this appeal ought to be paid by the Res¬ 
pondents. The costs, therefore, of the 
three Appellants, both of the proceedings 
below and of the Appeal, will be paid by 
the Respondents. The other parties will 
pay their own costs. 
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16th June, 1843. 

Present : 

Members o£ the Judicial Committee, —The 
Lord President, Lord Brougham, the Vice- 
Chancellor Knight Bruce, and the Right 
Hon. Dr. Lushington. 

Privy Councillors,— Assessors, Sir Edward 
Hyde East, Sir Alexander Johnston, and 
Sir Edward Ryan. 

On Appeal from the Sudder Deivanny 
Adawlut of Madras. 

Syud Abbas Ali Khan,* ... Appellant , 

versus 

Yadeem Ramy Reddy, ... Respondent. 

Debt on bond. The Defendant by his answor 
denied his execution of the bond. The Plaintiff, in 
his reply, stated the accidental destruction of the 
bond, and prayed leave to put in evidence a regis¬ 
tered copy thereof, which the Court allowed, and, 
at^ the same time, ordered the fragments of the 
original to be pioduced. At the trial the Plaintiff 
produced the fragments, and, under sec. 11, Madras 
Regulation XVII. of 1802, put in as evidence a re¬ 
gistered copy of the bond. He called no witnesses 
to prove that the fragments produced, formed part 
of the original bond. The Court admitted the re¬ 
gistered copy as evidence, and found for the Plain¬ 
tiff. The Judicial Committee of the Privy Council, 
on Appeal, reversed this finding, on the ground that 
the registered copy, in the absence of satisfactory 
evidence of the destruction of the original bona, 
was improperly admitted as secondary evidence. 

This was an action brought by the 
Respondent against the Appellant, on the 
17th of October 1819, in the Zillah Court 
of Nellore, to recover 200 pagodas, the 
first instalment due in respect of the 
principal sum of 2,346 pagodas, together 
with 281 j- pagodas , the amount of inter¬ 
est on the above-mentioned principal 
sum, secured by a bond alleged to have 
been executed by the Appellant in the 
Respondent’s favour, on the 14th of Fe¬ 
bruary 1818. The Appellant, by his an¬ 
swer to the plaint, denied that he had 
ever had any dealings with the Respon¬ 
dent, or that he had ever executed the 
bond declared upon. The Respondent, 
in reply, insisted that the bond was duly 
executed by the Appellant, but stated 
that, since the institution of the suit, the 
original bond had been accidentally des¬ 
troyed by rats; and prayed that the 


Court would admit a copy from the Re¬ 
gistry book, pursuant to the provisions 
of sec. 11, Reg. XVII. of 1802. 

The Zillah Court of Nellore granted the 
application ; and by an order of the 23rd 
of November 1819, ordered that the Plain¬ 
tiffs pleader should produce the frag¬ 
ments of the bond destroyed by rats, as 
mentioned in the reply, and copies of the 
register of the bond, which were produced 
and lodged in Court. 

In support of his claim, the Respon¬ 
dent filed an official copy from the regis¬ 
try, of a vakalutnama , or power of attor¬ 
ney, alleged to have beeu executed by the 
Appellant to his vakeel, to get the bond 
in question registered ; an office copy of 
the bond from the registry-book ; together 
with the fragments of the original bond. 
He also examined witnesses, two of whom 
stated themselves to be subscribing wit¬ 
nesses to the original instruments ; but 
uo further evidence was given of the des¬ 
truction of the bond. 

The Court having admitted the office 
copy of the registered bond in evidence, 
found for the Plaintiff for the amount 
sued for. 

From this decree, the Appellant appeal¬ 
ed to the Provincial Court for the North¬ 
ern Division of Madras; and on the 15th 
of August 1826, N. Webb, Esq., the First 
Judge of that Court, delivered in his draft 
decree, wherein he expressed, that in his 
opinion the decision of the Zillah Judge of 
Nellore ought to be affirmed, and the ap¬ 
peal dismissed with costs. On the 21st 
instant, R. Lord, Esq., the Second Judge, 
recorded his dissent from this opinion; 
and in the absence of the Third Judge, 
who was on the circuit, the appeal stood 
over till his return. The Third Judge 
(J. C. Todd, Esq.) concurred with Mr. 
Lord ; and the Court being divided, the 
Second and Third Judges, in conformity 
with sec. 11, Reg. XV. 1802, on the 4th 
of October 1826, pronounced their decree, 
reversing the decision of the Zillah Court, 
and dismissed the suit with costs. 

From this decree the present Respon¬ 
dent appealed to the Sudder Adawlut of 
Madras. 

I The Sudder Adawlut being of opinion 
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that farther evidence was necessary to 
enable them to come to a just determina¬ 
tion of the suit, directed the record to be 
sent back, and that the Provincial Court 
for the Northern Division should be by 
precept required to instruct the Zillah 
Court of Nellore, to call upon the Plain¬ 
tiff to produce further evidence in sup¬ 
port of his averments, with liberty to the 
Defendant to disprove the same. 

Additional evidence was accordingly pro¬ 
duced to prove the dealings between the 
parties and the due execution of the in¬ 
strument ; and the record, together with 
the transcript of the additional evidence, 
having been transmitted to the Sudder 
Adawlut of Madras, that Court, on the 
20th of July 1831, pronounced their de¬ 
cree, in which, after stating the circum¬ 
stances of the case, they proceeded as 
follows :—The original of the bond, 
which is the subject of the present action, 
has been destroyed, as the Plaintiff averred, 
by accident; and the first question for 
consideration is, whether the copy taken 
from the register of the Zillah Court ought 
to have been received in evidence under 
sec. 11, Reg. XVII. of 1802, which pro¬ 
vides, ‘ that such copies, in the event of 
the originals being lost, destroyed or not 
forthcoming, shall be received as sufficient 
evidence of such deeds in all Courts of 
justice whatever, proof being made by the 
subscribing witnesses to the original deed, 
that the original was duly executed. 7 
The Plaintiff produced in the Zillah Court 
what he alleged were the fragments of the 
original bond which had been accidentally 
destroyed by vermin in the interval be¬ 
tween the institution of the suit and the 
filing of his reply, and their appearance 
did not excite any suspicion. The frag¬ 
ments, however, on being examined by 
the Provincial Court, are stated to have 
betrayed the evident use of scissors, and 
to contain words, sums and dates not to 
be discovered in the copy of the bond filed 
of record. Now, even on the supposition 
that the original, for whatever cause, had 
been wilfully destroyed by the Plaintiff, 
it is impossible to believe for a moment 
that care would not have been taken to 
give to the fragments the appearance at 
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least of the original having been reduced 
to that state by vermin j or on the sup¬ 
position that the fragments produced were 
not those of the bond in question, that 
care would have been taken to allow no 
word, sum or date to remain legible, which 
did not appear in the bond of which they 
were alleged to be the fragments. Even 
supposing that the Plaintiff was stupid 
enough, or had the effrontery, to produce 
as fragments of a bond destroyed by ver¬ 
min, scraps of paper which, on the very 
face of them, betrayed the evident use of 
scissors, it seems incredible that the im¬ 
position should have escaped immediate 
detection \ and the Court think it must 
be inferred, there must have been some 
remissness in the custody of these papers, 
between their first production in the Zillah 
Court, and the examination of the record 
by the Provincial Court, and that advan¬ 
tage was taken of it to give to the frag¬ 
ments now in the record, the suspicious 
appearance which they bear. This could 
only have been done to serve the cause of 
the Defendant, by throwing discredit upon 
the best, if not the only proof which the 
Plaintiff could produce of the accidental 
destruction of the bond , and the Court, 
under all the circumstances, are satisfied 
that a sufficient foundation was laid for 
the admission of the copy in evidence.’ 7 
The decree then proceeded to declare that 
the bond was properly registered, and 
that it was clear, from the documentary 
evidence filed in the cause, that there bad 
been dealings and agricultural transac¬ 
tions between the parties previous to the 
execution of the bond, and that, in res¬ 
pect to the execution of the bond, the 
Court did not entertain the least doubt. 
And the Sudder Court accordingly set 
aside the decree of the Provincial Court, 
and adjudged the present Appellant to 
pay to the Respondent the amount claim¬ 
ed, being Rs. 1,853. 12. 3., together with 
interest at twelve per cent, per annum, 
on the principal sum of Rs. 770, from the 
date on which the plaint was filed, up to 
the date of the decree, with all costs of 
suit. 

From this decree tho present appeal 
was brought. 





For the reasons which have been re¬ 
peatedly thrown out by their Lordships 
in the course of the argument, aud which 
led to our stopping Mr. Wigram for the 
Appellant, and calling upon the other 
side, their Lordships are clearly of opi¬ 
nion that this decree of the Sudder Court 
cannot stand, and the only question re¬ 
maining for our consideration has been 
that which the counsel for the Respon¬ 
dent threw out for our consideration, and 
which we took up in the course of the 
Respondent’s argument, whether we ought 
to reverse the decree at once, though 
without costs (either below or here, of 
course), or send it back to enable further 
inquiry. We have considered the mat¬ 
ter in all its lights, and we have come to 
the opinion that we ought not to send 
the matter back. Therefore the causes 
will be retaiued, and the decree below re¬ 
versed, without costs, dismissing the Ap¬ 
pellant below without costs, leaving the 
causes exactly as they lay when brought 
into the Court below. 


17 th June , 1843, 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Lord Campbell, the Vice-Chan¬ 
cellor Knight Bruce, and the Right Hon. 
Dr. Lushington. 

Privy Councillor,— Assessor , Sir Edward 
Ryan. 

On Appeal from the Supreme Court of 
Calcutta. 

Aga Kurboolie Mahomed ) . „ , 

aud others,* ^Appellants, 

versus 

The Queen on the prosecu- ) 
tion of Mahomed Kuli > Respondent. 
Mirza, ... J 

A sheriff* s officer, the outer door being open, 
peaceably entered the house to execute civil pro¬ 
cess, but was caused to be expelled by the prose- 
cutor to prevent actual arrest, and the outer door 
locked against him. The officer, then, broke open 
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the door and effected arrest: Held) I. That the 
officer acted lawfully therein; 

II. That a demand of entry and a refusal before 
breaking open the outer door, were unnecessary 
under the circumstances of the case- 

Qucere. Whether, supposing the re-entry by 
breaking open the outer door illegal, an indictment 
for assault and false imprisonment will be maintain¬ 
able against the sheriff’s officer. 

24ih June , 1848. 

Lord Campbell : 

After stating the nature and facts of 
the case, proceeded. 

It was argued before us on the part of 
the Appellants, that the learned Judge at q 
the trial ought to have directed the jury 
that if they believed the evidence for the 
Defendants, they should find a verdict of 
acquittal; and three points were made 
by way of exception to his charge. First, 
that although the prosecutor had not 
been arrested before the officer and those 
acting in his aid were expelled from the 
house, they were entitled to break open 
the outer door for the purpose of re-en¬ 
tering aud arresting him ; secondly, that 
under the circumstances they were en¬ 
titled to do so without making any ex¬ 
press demand for leave to re-enter $ and, 
thirdly, that even if the breaking of the 
outer door was unlawful, the arrest under 
the writ and warrant could not be treated 
as a trespass, and could not be made the 
subject of an action or indictment for as¬ 
sault and false imprisonment. 

Having examined the authorities from 
Semayne’s case downwards, their Lord- 
ships are clearly of opinion, that the two 
first points ought to be decided in favour 
of the Appellants, so that, independently 
of the third, the judgment of the Court 
below must be reversed. 

There is no doubt that a man’s house 
being his castle, the ordinary rule is, that 
the outer door cannot be broken open to 
execute civil process; but it is admitted 
here, that if the prosecutor had been arrest¬ 
ed, aud had then expelled the Defendants 
from his house, they might have broken 
open the outer door to enter and retake 
him; and their Lordships think that as 
they had once been lawfully in the house, 
and he knew that they were lawfully 
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about to arrest him, and he unlawfully 
caused them to be expelled for the pur¬ 
pose of preventing them from so doing, 
he caunot be permitted to take advantage 
of his own wrong, by thus defeating the 
process of the law ; and that they had a 
right to place themselves in the position 
which they occupied when his unlawful 
act began. Without an actual arrest, 
there was no rescous or escape ; but the 
proposition, that till an actual arrest had 
taken placed the prosecutor might forci¬ 
bly expel the officer and those acting in 
his aid, and lock the outer door, so as to 
entitle himself to the protection of his 
castle, cannot be supported. The outer 
door being open, they were entitled to 
enter the house under civil process ; and 
they being lawfully in the house, to ar¬ 
rest him, he was guilty of a trespass by 
expelling them. The act of locking the 
outer door was unlawful, and he could 
confer no privilege upon himself by that 
unlawful act. 

Again, there is no doubt that, generally 
speaking, before an outer door can be brok¬ 
en open, even to execute criminal process, 
there must be a demand of entry, and a 
refusal. But to what extent? To inform 
the owners of the house of the purpose 
for which the entry is to be made, and to 
afford him the opportunity of opening the 
door and personally admitting the parties 
who are to execute the process of the law. 
Here the prosecutor, who had just expell¬ 
ed the Defendants from his house, that 
they might not arrest him, full well knew 
the purpose for which they returned, and 
he showed a determined resolution to op¬ 
pose their admission. While he was fir¬ 
ing pistols at them, were they to knock 
at the door, and to ask him to be pleased 
to open it for them ? The law in its wis¬ 
dom only requires this ceremony to be 
observed when it possibly may be attend¬ 
ed with some advantage, and may render 
the breaking open of the outer door un¬ 
necessary. White v. Wiltshire. Pugh v. 
Griffith. 

This being so, there was no infraction 
of the law by the Defendants, and no ob¬ 
jection can be made to the regularity of 
the arrest. Whether supposing the break- 
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ing open the outer door and the second 
entrance into the house to have been 
illegal, this indictment would have been 
maintainable, it is not now necessary to 
determine. From Cameron v. Lightfoot 
(2 W. Bla. Rep. 1190), Tarlton v. Fisher 
(Doug. 671), Stokes v. White (1 Cr. Mee. 
and Ros. 223), and Newton v. Constable 
(2 Ad. & Ell. N. S. 157), it appears that 
an action of trespass and false imprison¬ 
ment will not lie at the suit of a person 
who is arrested under a writ and warrant 
for debt, when privileged from arrest, by 
attending as a witness under a subpoena, 
from which it may be argued that here 
the prosecutor would be confined to his 
remedy, either civil or criminal, for forci¬ 
bly breaking and entering his dwelling- 
house, and that the simple arrest cannot 
be made the subject of an indictment, nor 
of an action of trespass. On the other 
hand, it has been determined in Hodson 
v. Towning (B. R. H. T 1837, Willmore, 
Wollaston & Dawson, 53), that the arrest 
of a party in his house, after breaking 
open the outer door, is so far unlawful, 
that he is entitled to be discharged ; and 
the arrest of the person under civil pro¬ 
cess, like seizing goods as a distress for 
rent, after breaking open the outer door, 
may be considered a continuation of the 
trespass. However, it is enough for the 
present, to say, that from the misdirec¬ 
tion of the learned Judge at the trial, 
with respect to the right to break open 
the outer door of the prosecutor’s house, 
and the necessity of a previous demand 
and refusal to be admitted, the conviction 
cannot stand. Their Lordships can only 
report to Her Majesty that the rule for a 
new trial should be made absolute ; but 
after this intimation of their opinion, they 
trust that the indictment will not be fur¬ 
ther prosecuted. 

Note .—It will not be unimportant here to note 
the distinction between process at the suit of the 
Crown, and that of an individual. This was 
recognised in Burdett vs. Abbott (14 East. 167), 
Launock vs. Brown (2 Barn. & Aid. 592), 2 Hale. 
P. C. 117. The following summary of the law 
upon this subject, alluded to in the argument, 
will be found in Sir Michael Foster’s Discourse 
on Homicide, pp. 319, 320 :— 

“ The officer cannot justify breaking open an 
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outward door or window in order to execute pro¬ 
cess in a civil suit ; if he do, he is a trespasser. 
But if he findeth the outward door open, and 
entereth that way, or if the door is opened to him 
from within, and he entereth, he may break open 
inward doors, if he findeth that necessary, in 
order to execute his process. 

“ The rule that * every man’s house is his castle,’ 
when applied to arrests in legal process, hath 
been carried as far as the true principles of poli¬ 
tical justice will warrant ; perhaps beyond what, 
in the scale of sound reason and good policy, 
they will warrant. But this rule is not one of 
those that will admit of any extension ; it must, 
therefore, as I have before hinted, be confined to 
the breach of windows and outward doors, intend¬ 
ed for the security of the house against persons 
from without endeavouring to break in. 

“ It must likewise be confined to a breach of 
the house in order to arrest the occupier, or any 
of his family, who have their domicile ; their ordi¬ 
nary domicile, there ; for if a stranger, whose 
ordinary residence is elsewhere, upon a pursuit 
taketh refuge in the house of another, this is not his 
castle, he cannot claim the benefit of sanctuary in it. 

“ The rule is likewise confined to cases of arrests 
in the first instance ; for, if a man, being legally 
arrested (and laying hold of the prisoner, and 
pronouncing the words of arrest, is an actual 
arrest), escapes from the officer, and takes shelter, 
though in his own house, the officer may, upon 
fresh suit, break open doors in order to retake 
him, having first given due notice of his business, 
and demanded admission and been refused. 

“And let it be remembered, that not only in 
this, but in every case where doors may be broken 
open in order to arrest, whether in cases criminal 
or civil, there must be such notification, demand, 
and refusal, before the parties concerned proceed 
to that extremity. 

“ The rule already mentioned must also be con¬ 
fined to the case of arrest upon process in civil 
suits; for, where a felony hath been committed, 
or a dangerous wound given, or even where a 
minister of justice comes armed with process, 
founded on a breach of the peace, the party’s own 
house is no sanctuary for him. JL)oors may in any 
of these cases be forced ; the notification, demand 
aud refusal before-mentioned having been pre¬ 
viously made. In these cases the jealousy with 
which the law watches over the public tranquillity 
(a laudable jealousy it is), the principle of political 
justice, I mean the justice which is due to the 
community, ne malejicia ramaneant impunita, all 
conspire to supersede every pretence of private 
inconvenience, aud oblige us to regard the dwell¬ 
ings of malefactors, when shut against the de¬ 
mands of public justice, as no better than the 
dens of thieves and murderers, and to treat them 
accordingly. But bare suspicion touching the 
guilt of the party will not warrant a proceeding 
to this extremity, though a felony has been ac¬ 
tually committed, unless the officer comes armed 
with a warrant from a magistrate grounded on 
such suspicion.” 


23rd, 24th and 25th February, 1843. 

Present : 

Members of the Judicial Committee ,—The 
Lord President (Lord Wharncliffe), Lord 
Brougham, Mr. Baron Parke, and the 
Bight Hon. Dr. Lushington. 

Privy Councillors, —Assessors , Sir E. H. 
East, Bart., Sir A. Johnston, Knt. 

On Appeal from the Supreme Court at 
C alcutta. 

Baboo Janokey Doss and ) . 7 , , 

Damoder Doss,* ... } A PP ellant >. 

versus 

Bindabun Doss, Brij- ) 
button Doss, Honoman > Respondents. 
Doss, and Janokey Doss, J 

Where a decree for account and dissolution of 
co-partnership in a joint Hindu family bank was 
reversed on the grounds, that the appellants were 
ordered to account without first determining their 
liability to pay, and that all the necessary parties 
were not before the Court. 

1st August, 1846 . 

The Right Hon. Dr. Lushington : 

This is an Appeal from the Equity 
side of the Supreme Court of Judicature 
of Bengal, and the case was fully argued 
before us some time since. Many ques¬ 
tions of great importance and difficulty 
in Hindoo law were raised and discussed ; 
the evidence also, as to disputed matters 
of fact, was argued upon at length. The 
precise ground, however, of the Decree in 
the Court below, did not satisfactorily 
appear ; this, their Lordships were anxi¬ 
ous to ascertain, and for such purpose it 
was necessary to wait for some time. This 
circumstance, added to the great com¬ 
plexity of the case, has delayed judgment 
much longer than is usual in this Court. 

The present Appellants are the sons of 
Ramchund Doss, who died on the 7th of 
February 1828—they were the Defen¬ 
dants in the original suit. The Respon¬ 
dents are the sous of Muttychund Doss, 
the original Plaintiff, who died on the 4th 
of February 1835. 

Ramchund and Muttychund w r ere bro- 
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thers, the suit, therefore, as relates to 
those parties, is between first cousins- 

The family was originally joint ; but it 
is admitted on behalf of the Respondents, 
that they became separate in 1795, as to 
all property, save two cootees , a principal 
cootee at Nagpore, and a branch cootee at 
Cuttack, and also another cootee at Be¬ 
nares, which is not the subject of this suit. 

Ramchund, the father of the Appellants, 
managed the Bank at Nagpore, till his 
death; and the object of the Respon¬ 
dents is to obtain from the Appellants, 
his sons, an account of all Ramohund’s 
dealings with that bank, and to make 
them responsible. The Respondents allege 
that the Appellants are the heirs and re¬ 
presentatives of Ramchund, and, there¬ 
fore, liable for his acts and debts. 

The Appellants say that they are not 
the representatives, because they became 
separate from their father in 1823 -that 
by deed of gift they took a part of the 
property as separate—that the remainder 
was the separate property of Ramchund, 
who by Will, dated 10th January 1828, 
bequeathed it to Hurry Doss, the son of 
Janokey Doss, one of the Appellants, 
which Hurry Doss is out of the jurisdic¬ 
tion of the Court, and no party to these 
proceedings. 

In reply to this defence, the Respon¬ 
dents say, 1st,—That it is not true in 
fact that the separation of the family 
took place in 1823.—2nd, That there 
being no such separation, the deed is 
void, and they say the whole was a fraud. 
—3rd, That no Will, under such circum¬ 
stances, could be legally made, for that 
there could be no legal Will without a 
previous separation.—4th, They say that 
by the Hindoo law, the sons are the heirs 
and representatives of the deceased, even 
though he had made and could make a 
disposition of his estate to other persons ; 
that, therefore, they are accountable, and 
that the objection to the want of parties 
falls to the ground. 

This cause originally came before Sir 
John Franks, and on the 15th of March 
1834 he made a Decree, which in April 
was slightly altered by Sir John Peter 
Grant. By that Decree the co-partncr- 
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ship in the joint family cootees , at Nag¬ 
pore and Cuttack, was dissolved, and an 
account ordered to be taken from the time 
Ramchund became manager till his death, 
and till the dissolution. 

After this Decree had been pronounced 
there were other proceedings by Bill of 
Review, and otherwise, which it is not ne¬ 
cessary particularly to take notice of. 

The cause was afterwards re-heard by 
the full Court, and on the 9th of Febru¬ 
ary 1837, the Petition for re-hearing was 
dismissed without costs, and the Decree 
was affirmed. 

We have been enabled to obtain an ex¬ 
tract from the minute of Sir John Peter 
Grant, who sat as one of the Judges, and 
under the date of the 9th of February 
1837 we find the following note :—‘‘Do 
not enter into any other question of Hin¬ 
doo Law, but that Ramchund could not 
deprive Muttychund and others, of their 
right to call upon the sons, the legal re¬ 
presentatives of Ramchund, for an ac¬ 
count.” 

This appears to be the only ground on 
which the claim was rested, and the ques¬ 
tion, therefore, is, whether the proposi¬ 
tion of law involved in it, be true and 
sufficient to sustain it. 

Now, as there was no decision as to any 
of the contested facts in the cause, it may 
be expedient to try the proposition on the 
assumption that all the facts were in fa¬ 
vour of the Appellants j for if any of the 
facts in controversy being found in favour 
of the Appellants would infringe the pro¬ 
position of Law, it would be right to have 
in some way previously determined upon 
them. The alleged facts are,—a separa¬ 
tion between Ramchund the father, and 
his two sons the Appellants, in 1823; a 
gift by him to them of part of his pro¬ 
perty ; a ceder by them of all right to the 
remainder ; a Will by Ramchund, in fa¬ 
vour of a third party, of all the remainder, 
consequently that the son had no interest 
in these cootees , they being part of the 
sole property of Ramchund ; that they 
took no benefit under their father’s Will ; 
were not, in the English meaning, his 
representatives, and could not be liable 
for his debts. 
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The consequences of that legal proposi¬ 
tion are certaiuly very strong ; for grant¬ 
ing the legality of the separation and 
testacy, persons might be made account¬ 
ing parties and liable for the Testator’s 
debts who took nothing under his Will, 
and this without making the executor, if 
there was or could be one, or the resi¬ 
duary legatee, a party. 

There is another observation which 
necessarily occurs, if the Hindoo Law 
were as stated, and known so to be : it is 
difficult to understand why there were so 
many allegations in the Bill, and why 
such voluminous evidence was entered 
into on both sides, and that if such were 
not the generally known and acknow¬ 
ledged law of India, we should naturally 
have expected a more formal judgment on 
so very important a point. 

It is also fit to state, that in the course 
of these proceedings, issues were asked 
for on the part of the Appellauts to try 
the validity of the Will and the Deeds. 

Again, it must be remembered that the 
Decree cannot stand unless it be first 
clearly proved that the Appellants are, 
if anything should be found due to the 
Respondents arising from the acts and 
dealings of Ramchund, liable to answer 
that demand; we cannot make a Decree, 
ordering them to account, without first 
determining that they are liable to pay if 
anything be found due. 

A Decree for an account is not, as ap¬ 
pears to have been assumed, a mere di¬ 
rection to inquire and report. It pro¬ 
ceeds, and must always proceed, upon the 
assumption that the party calling for it 
is entitled to the sum found due. It is 
a Decree affirming his rights, only leaving 
it to be inquired into, how much is due to 
him from the party accounting. 

Neither Hurry Doss, the residuary le¬ 
gatee in the Will of Ramchund, nor the 
executors, if there be any, are parties to 
this suit; indeed, Hurry Doss is admitted 
to be out of the jurisdiction of the Court. 
If the Will be valid (and the Court in 
acting as they have acted must have taken 
it for granted that the Will if valid would 
make no alteration in their Decree)—if 
the Will be valid, and there be sums due 


from the estate of Ramchund to the Res¬ 
pondents, then of course those demands 
must be satisfied out of the assets of 
Ramchund, and the person most interest¬ 
ed to maintain the validity of the Will 
and to contest the claims of the Respon¬ 
dents is Hurry Doss, who is not a party ; 
and it appears to their Lordships that in 
the absence of Hurry Doss the validity of 
this Will cannot be tried. 

Neither do we think that its invalidity 
can be assumed as against the present 
Appellants, especially when we recol¬ 
lect that an issue to try its validity 
was asked for ; assuming the law to be 
as contended, that the Appellants are the 
representatives of Ramchund, their father, 
Will or no Will, and as such might in 
some events be called on to account, yet 
as the Will may, notwithstanding the 
Decree, be a valid Will, and as Hurry 
Doss may be in possession, or the execu¬ 
tor may be in possession, of the assets of 
the Testator, certainly they must be con* 
sidered to be necessary parties to this 
suit, for if the Will be valid they must be 
primarily accountable. 

For these reasons we are of opinion 
that the Court was mistaken in acting 
upon the presumption that the ordering 
an account to be taken did not decide the 
right. We, therefore, reverse the Decree ; 
but, looking at all the circumstances of 
the case, we think it should be without 
costs. 

It is almost needless to remark that 
this is the judgment only of those who 
heard the cause, and not of others of their 
Lordships who are now present—it is the 
judgment of Mr. Baron Parke, Lord 
Brougham, and myself. 
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Members of the Judicial Committee —The 

Lord President, Lord Brougham, Lord 

Campbell, the Vice-Chancellor Knight 

Bruce, and the Right Hon. Dr. Lushington. 

Privy Councillors,— Assessors, Sir E. H. East, 

Bart., Sir A. Johnston, Knt., and Sir E. 

Ryan, Bart. 

On Appeal from the Sudder Dewanny 
Adwalut of Bombay. 

Shi Sunkur Bharti Swami,* Appellant, 
versus 

Sidha Lingayah Charanti,,.. Respondent. 

Where the 8wami or Chief Priest of a College of 
the Smartcwa sect of Brahmins, claimed by grant 
from the Supreme power of the State the privilege 
of ada/vi palki —of being carried on ceremonial oc¬ 
casions in a palanquin borne crossways. 

Qumre .—Whether an action is maintainable by 
the Law of Bombay, in the Civil Courts, by a 
grantoe of such dignity against a usurper. 

12th July , 184-3. 

Lord Campbell : 

This is an appeal against certain Judg - 
ments of the Zillah Court of Dharwar and 
the Sudder Dewanny Adawlutof Bombay. 
The Appellant, as Swami or Chief Priest 
of a College of the Smartava sect of Brah¬ 
mins, claims by grant from the Supreme 
power of the State the privilege of adavi 
palki —of being carried on ceremonial oc¬ 
casions in a palanquin borne crossways, 
so that the poles traverse the line of 
march. The Respondent claims a like 
privilege as Chief Priest of the Lingayats, 
worshippers of the Goddess Siva. 

The suit arose from the Respondent, 
in the mouth of July 1835, at a great re¬ 
ligious festival at Hoobli, within the Pre¬ 
sidency of Bombay, having been carried 
through the Bazaar in his palanquin cross- 
ways, attended by a crowd of Lingayat 
followers, in sight of large numbers of 
Smartava Brahmins, who, denying the 
right of the Respondent to this privilege, 
considered the assumption of it an insult 
to their sect. In consequence, on the 
17th of May 1836, the Plaint was filed 
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by the Appellant in the Zillah Court, as¬ 
serting his own right; complaining of the 
usurpation of the Respondent, claiming 
damages, and praying an order in the 
nature of an injunction, that in future 
the Respondent should not be carried in 
a palanquin crossways. 

Their Lordships see great reason to 
lament the manner in which the suit has 
been conducted and disposed of both in 
the Zillah Court and in the Sudder De¬ 
wanny Adawlut. After a protracted litiga¬ 
tion and an enormous expense, they are 
not now enabled to decide the rights of 
the parties, and they are driven to remit 
the cause for further consideration and 
inquiry. 

The Judges below had a plain course 
to pursue—to consider first, whether, as¬ 
suming the facts alleged to be true, they 
had jurisdiction to entertain the suit; 
and if they had, then giving the parties 
the opportunity to adduce their evidence, 
to see whether the right claimed by the 
Appellant was established, and that claim¬ 
ed by the Respondent was negatived. 
But no distinct opinion is expressed by 
them respecting the law of the case, whe¬ 
ther the action is maintainable or not, 
and, important evidence being excluded, 
the facts are left in a state of great un¬ 
certainty ; so that we cannot venture with 
any safety, either to affirm or reverse the 
Judgment by which the Appellant is 
said to have been nonsuited. We do not 
expect to see proceedings in the native 
Courts in India conducted with technical 
form and precision, but the suitors ought 
to have the benefit of the exercise of indus¬ 
try, caution and intelligence on the part 
of the Judges. 

In this case it was proposed by the 
Appellant to examine certain witnesses, 
some of whom had enjoyed sovereign au¬ 
thority in the territory over which the 
disputed right was to be exercised. There 
appears great reason to believe, that the 
evidence of these witnesses might have 
been obtained iu a shape in which it 
would have been admissible; but the 
Judge of the Zillah Court, without suffi¬ 
cient reason, would neither allow the in¬ 
terrogatories to be transmitted for their 
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examination which had been prepared by 
the vakeel of the Appellant, nor frame in¬ 
terrogatories in due form himself; which 
it is certified to us that it was the duty 
of his office to have done. On the 21st 
of October 1836 he made the following 
order:—“The Defendant’s objections have 
been fully weighed, and it does not ap¬ 
pear right or proper to forward the ques¬ 
tions aforesaid to Maharaja Appa Saheb, 
<fcc. Even if they were sent, it does not 
appear to the Court that they would go 
to prove the Plaintiff’s case.” The mean¬ 
ing of the last observation their Lordships 
are unable to understand, as the questions 
go directly to establish, as alleged by the 
Plaintiff, the grant of the privilege and 
the exercise of it, and to prove that no 
such right had been exercised by the De¬ 
fendant or his predecessors. 

However, on the 24th of October 1836, 
the Judge pronounced a Decree against 
the Appellant, finding “that he should 
have produced a sunud, and have proved 
that immemorial usage had been in con¬ 
formity to the sunud ; that the evidence 
adduced by the Plaintiff as to his enjoy¬ 
ment of the privilege was deficient, both 
in substance and quality, and by no 
means amounted to proof, that the evi¬ 
dence produced by the Defendant was as 
strong in his favour in this particular; 
that the Plaintiffs claim was disallowed, 
and that he should pay all the costs of 
the action.” 

On the 21st of November 1836, a peti¬ 
tion was presented to the Zillah Court, for 
a new trial, on the ground of the rejection 
of evidence, and the discovery of two cop¬ 
per shasuns, sunuds or grants, one made 
by the Raja of Anagoondy, 538 years ago, 
whereby the adavi palki was granted to 
the high priest, under whom the Plaintiff 
claims. But the Judge determined “ that 
theia seemed to be no reason at all for a 
new trial, and that the prayer of the Pe¬ 
tition should not be complied with.” 

The Plaintiff thereupon appealed to the 
Sudder Dewanny Adawlut, and prayed 
that the shasuns might be received in 
evidence. 

These shasuns were in the Nandi Nagri 
character, of the Sanscrit language, now al- 1 
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most unknown in India. The Court, 
without any proof of the place where they 
had been kept or found, received them iu 
evidence, and ordered them to be trans¬ 
lated into the Mahratta language. They 
professed to contain a grant by the Raja 
to Vidyarana, the Priest, whose successor 
the Plaintiff claims to be, of (among va¬ 
rious other privileges) the adavi palki , — 
being carried crossways in a palanquin. 

The translation beiug received, the Court 
resumed the consideration of the case, and, 
on the 26th of September 1837, made the 
following interlocutory order :—“ The 
sunuds were translated as ordered. 
From these it would appear that Vidy- 
arana has had the privilege of going 
through the country in a palanquin, sit¬ 
ting crossways. Appellant is called upon 
to prove that this privilege has been en¬ 
joyed since the date of the sunud by Vidy- 
arana’s heirs. It is also to be proved that 
he is Vidyarana’s heir—Respondent is to 
be allowed to produce evidence to refute 
it.” And a reference was made to the 
Zillah Judge of Dharwar, to take deposi¬ 
tions on this issue. 

A great number of witnesses were ac¬ 
cordingly examiued, and certain docu¬ 
ments were produced on both sides. 

At last, on the 24th of January 1838, 
Mr. Pyne, one of the Judges of the Sud¬ 
der Dewanny Adawlut, gave his written 
opinion in favour of the Appellant. After 
going through the evidence, he thus con¬ 
cludes :—“ On a review of this case, tra¬ 
ditionary evidence would lead to the be¬ 
lief that Sri Sunkur Bharti is a lineally 
descended Gooroo from Vidyarana, on 
whom the privilege of sitting in a palan¬ 
quin carried crossways was bestowed by 
Kudumber Row, Raja of Syadree Desh in 
Saka 1217. That the possession of a 
sunud to this effect by the Appellant, is 
confirmatory of such being the fact; that 
the documentary evidence produced by 
the Appellant, shows that, for nearly 
three-quarters of a century, the Gooroos , 
from whom he inherits, were styled by 
the Peishwa as Swanri of Sringiri math ; 
and that, lastly, the local European au¬ 
thority in the Mysore, has accorded it as 
) his opinion, that the Appellant has the 
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exclusive distinction of sitting in a palan¬ 
quin carried crossways. 

“ On the foregoiug grounds, and as 
the Respondent has adduced no proof 
whatever in favour of his usurpation of 
this honorary distinction, I would amend 
the Decree of the Zillah Court by award- 
iug nominal damages to the Appellant, 
and prohibiting the Respondent from 
having his palauquin carried crossways j 
and even did I not do so, I would desire 
to refer a case of such importance to a 
full Court.” 

But, on the 21st of February, Mr. Simp¬ 
son, another Judge of the Sudder De- 
wanny Adawlut (who had been the Judge 
to decide the case in the Zillah Court), 
gave his opinion in favour of the Respon¬ 
dent, concluding in these words :— 

** From the foregoing I am prepared to 
reject the Appeal— 

“ 1st. Because the evidence upon 
which it is attempted to set aside the De¬ 
cree of the lower Court has been brought 
forward in an informal and suspicious 
manner, so as to require its being receiv¬ 
ed with caution if received at all. 

“ 2ud. The copper plates produced by 
the Appellant are not legal evidence. 

“ 3rd. Whatever may be the immuni¬ 
ties bestowed on the original grantees, 
the grants do not appear to me heredi¬ 
tary or exclusive. 

“ 4th. I do not consider the Appellant 
to have proved his descent from the 
grantee.” 

Mr. Greeuhill followed : and, after com¬ 
menting on the Appellant’s case, as origi¬ 
nally brought forward, he says :—“ After 
the case was decided in the Zillah Court, 
where he did not even seem to have been 
aware of their existence, he produced two 
copper deeds, written in old characters, 
which having been translated, offer to 
confer on the person named, certain 
honours, one of which is, that he may 
ride in his palanquin carried crossways, as 
it has been translated. These deeds 
have every appearance of being genuine, 
and, supposing them to be so, and that 
the Appellant is the representative of the 
grantee therein named, they do not 
appear to prohibit other persons from 
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riding in their palanquins in the same 
manner. The same sunuds give the right 
of riding his horse in a particular man¬ 
ner, and of using an umbrella ; but it is 
not for a moment to be supposed that no 
other person was ever to be permitted to 
use an umbrella, because the honour was 
conferred upon the individual alluded to. 

“ The use of palanquins, of horses, of 
umbrellas, &c., were, in former times, 
and indeed at this day are, considered as 
marks of distinction when conferred by 
the Government; but I do not see that 
a person so honoured has any right of 
action against another who assumes a simi¬ 
lar pageantry, uuless he can show that it 
injures him unjustly. The Government 
being the source of all honours of this 
kind, may permit their use by whom¬ 
soever they choose, and, although it 
could, probably, by usage, prohibit the 
assumption, I am not prepared to allow 
that any private individual can interfere 
with what is the natural right of all, so 
long as it neither injures nor interrupts 
that person, and, therefore, I am of opi¬ 
nion that the Appellant should be non¬ 
suited with costs.” 

On the 23rd of February 1838, the 
Sudder Dewanny Adawlut pronouuced 
final judgment, by which it confirmed the 
Zillah Judge’s Decree, and condemned 
the Appellant in all costs. 

This Judgmeut their Lordships cannot 
confirm. It does not regard the ground 
of appeal arising from the rejection of 
evidence in the Zillah Court, and their 
Lordships think that an order should have 
been made, allowing the Appellant to have 
the benefit of the examination of the wit¬ 
nesses, to whom the suppressed interroga¬ 
tories were addressed. 

Again, after the Order of the 26th of 
September 1837, Mr. Pyne could not be 
justified in treating the sunuds as forged. 
Before that Order was made, there cer¬ 
tainly ought to have been an inquiry res¬ 
pecting the custody of the sunuds } but 
the Appellant had reason to believe that 
their genuineness was admitted by an in¬ 
timation from the Court that he was only 
to prove the exercise of the privilege and 
the spiritual pedigree. 
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Mr. Greeuhill, who concurs with Mr 
Simpson, in deciding against the Appel¬ 
lant, considers the sunuds genuine, and it 
is not quite easy to understand whether 
he proceeds upon the construction of the 
sunuds , or on the ground that, in point 
of law, at all events the action is not 
maintainable, although the other two 
Judges seem to have concurred in the 
contrary opinion. 

It was strongly impressed upon us by 
the Respondent’s counsel, that we should 
take upon ourselves to decide that the 
action is not maintainable, and on this 
ground to affirm the judgment, whatever 
miscarriage there might have been in the 
conduct of the suit j but this ground of 
defence not having been taken before, and 
never having been solemnly considered 
by the Judges below, and no authorities 
from the law of Bombay being cited to 
us, we cannot venture to give it effect. 
In England,. although an action may be 
maintained for the disturbance of an office 
or franchise, an action could not be main¬ 
tained by the grantee of a dignity from 
the Crown against a person who, without 
a grant, should assume the like dignity i 
but it does not necessarily follow that 
such is the Law in Bombay. 

The usurper of a dignity is guilty of a 
wrong which is, to a certain degree, pre¬ 
judicial to every one who has a just title 
to the dignity; and the mauuer in which 
such a wrong is to be redressed must de¬ 
pend upon the municipal laws of each 
particular country. There may be no 
remedy, except by application to the exe¬ 
cutive Government, to punish the usur¬ 
pation, or there may be a remedy to every 
one whose dignity is lowered by the usur¬ 
pation in a right of action against the 
usurper. Even in this country it would 
appear that, in ancient times, when ar¬ 
morial bearings were assumed without 
authority, the family who had a right to 
bear them mi^ht sue in the Court of the 
Earl Marshal and might obtain an inhibi¬ 
tion. The right of adivi palki is of quite 
as substantial a nature, aud the western 
nations, who attach so much importance 
to titles, orders, and decorations, have no 
pretence for treating with levity the 


marks of distinction conferred by the so¬ 
vereign authority and highly valued in 
the East, such as the right to wear a par¬ 
ticular buttou, to use a fan made from a 
cow’s tail, or to be carried crossways in a 
palanquin. 

For these reasons their Lordships can¬ 
not advise that the Judgment should be 
affirmed ; but they are by no means pre¬ 
pared to say that judgment should be 
given for the Appellant according to the 
prayer of his plaint. How his case would 
have stood had the witnesses been ex¬ 
amined whom he propounded, we cannot 
tell, but the evidence actually adduced in 
the Zillali Court was insufficient to estab¬ 
lish his right, or to negative that of the 
Respondent. In the Sudder Dewanny 
Adawlut, the sunuds were brought forward 
under circumstances of great suspicion, 
and they ought not to have been received 
without inquiry into the custody from 
which they came, or other proof, to show 
that they were genuine. Nor has suffi¬ 
cient attention yet been given to the 
effect of them or to the consideration 
whether the Appellant having made out 
his right, and negatived the Respondent’s, 
has any remedy by action, or can only 
apply for redress to the police, or to the 
executive Government at Bombay. 

Their Lordships, therefore, however 
much they may regret that litigation 
should be prolonged on such a subject, 
feel themselves under the necessity of 
advising that the case should be remitted 
to the Sudder Dewanny Adawlut for a 
new trial, each party paying his own 
costs of this Appeal, and all other costs 
to be in the discretion of that Court at 
the conclusion of the suit. Their Lord- 
ships beg to express a wish that the 
Judges of the Court will, in the first in¬ 
stance, consider whether the action is 
maintainable, the allegation of the Ap¬ 
pellant in point of fact being proved; 
and if they are of opinion in the affirma¬ 
tive, that they will carefully inquire into 
the custody and genuineness of the 
sunuds. Should these documents bo 
forged, the Appellant must fail; for, 
whether the existence of a sunud might 
I be presumed from the immemorial exer- 
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cise of the privilege, when he rests his 
case upon sunuds actually produced, by 
them he must stand or fall. If the Court 
should be satisfied that the sunuds are 
genuine, and that the privilege is confer¬ 
red by them, the next inquiry will be, 
whether the Appellant is to be considered 
the successor of the grantee, and there 
has been enjoyment under them. Lastly 
will come the right of the Respondent. 
If that be negatived primd facie , by proof 
of non-exercise or interruption, the onus 
will be cast upon him, of strictly estab¬ 
lishing it. Their Lordships trust that the 
Judges will use the necessary means for 
having witnesses of high rank, who would 
object to taking an oath, examined with¬ 
out oath, according to the Regulations 
now in force upon that subject, and having 
the interrogatories so framed as to elicit 
the truth from them without offending 
their dignity. The rights of the parties 
may thus be at last satisfactorily settled, 
and the character of our Indian Govern¬ 
ment for the enlightened administration 
of justice, effectually upheld. 

2nd December , 18^3. 

Present : 

Members of the Judicial Committee ,—Lord 
Langdale, Lord Campbell, the Vice-Chan¬ 
cellor Knight Bruce, and the Right Hon. 
Dr. Lushington. 

Privy Councillors,— Assessors, Sir E. H. East, 
Bart., and Sir E. Ryan, Bart. 

On Appeal from the Sudder Dewanny 
Court at Bombay. 


Nugent Kirkland, Esq., 
Collector of Kavra * 
vei'sus 

Modee Pestonjee Khoor- 

SEDJEE, 


Appellant , 
Respondent. 


Leave to appeal granted, on payment of costs, 
from an Order of the Sudder Court at Bombay, de¬ 
creeing interest upon the amount awarded by the 
Judgment of the Court; the Appellant having fail¬ 
ed to apply to the Court in India within six months, 
as required by the Order in Council of the 10th 
April 1838. 

. According to the practice of the Nativo Courts 
m Bombay, a sum found due for mesne profits, is a 
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judgment debt, and carries interest by its own 
force. 

On Petition in the Native Court, after Decree upon 
appeal in England, interest awarded on the amount 
of mesne profits decreed, although not prayed for 
in the Plaint, or given by the Decrees in India, or 
the Order of affirmance in England. 

The Vice-Chancellor Knight Bruce : 

The question in this case is, whether a 
person from whom a fixed ascertained sum 
of money adjudged to be due, has been, 
without any just ground, withheld, shall 
be allowed interest against his debtor for 
the time subsequent to the adjudication. 
Abstract justice certainly is in favour of 
the claim, and, independently of what the 
Legislature has done, the tendency (if 
such an expression may be used) of Courts 
of justice in this country, in modern 
times, has been rather for, than against, a 
demand of this description. If, however, 
there be any rule of law or practice 
against the Respondent upon the point, 
the Appellant is entitled to the benefit 
of it. 

Upon the general question whether a 
judgment of the description before us 
does, in its nature, carry interest, it is not 
necessary for their Lordships to give any 
opinion. It appears to them, that if a 
practice or rule of procedure exists in the 
Sudder Court, granting discretionary in¬ 
terest upon judgment of this sort affirmed 
by Her Majesty in Council, such a prac¬ 
tice or rule of procedure is neither un¬ 
reasonable nor unlawful. 

One instance, at least, was mentioned 
in the Court below, and has been cited 
to their Lordships, in which a course as to 
interest was taken analogous to that 
which has been taken here, and furnishing 
a precedent for what the Sudder Court 
did in this case. 

The whole aspect of the papers on both 
sides, showing what passed in the Court 
below, appears to their Lordships much 
more consistent with the existence of such 
a practice or rule of procedure, according 
to the Respondent’s contention, than with 
the contrary supposition. And it appears 
to them, on the whole, the correct con¬ 
clusion to accede to the Respondent’s 
view of this part of the case. Viewing 
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this as a matter of discretion in the Sud- 
der Court, their Lordships cannot say 
that the discretion was otherwise than 
properly exercised. They are of opinion 
that the Court did what was just and 
reasonable under the circumstances. That 
the Order of Her Majesty iu Council on 
the original appeal did not touch the 
question of interest, does not appear to 
their Lordships material. They consider 
that it left the Court of Sudder Dewanny 
at liberty to act upon its own rule of 
practice and procedure in this respect. 

It has been suggested, that a distinc¬ 
tion may be made as to interest anterior 
to the time when the arrears were re¬ 
duced, from those of eleven years, to 
those of six. Their Lordships, however, 
cannot accede to that argument. The 
amount unquestionably due might have 
been tendered, and might not have been 
made the subject of appeal. 

Leaving untouched, therefore, the ques¬ 
tion whether the present was a case in 
which an appeal could be regularly 
brought before Her Majesty in Council, 
their Lordships are of opinion that, upon 
the merits, for the reasons which have 
been stated, this Appeal must be dismiss¬ 
ed, with costs. 


1th and 8th December , 1843. 
Present : 

Members of the Judicial Committee ,—Lord 
Campbell, Mr. Justice Erskine, the Right 
Hon. Sir Herbert Jenner Fust, and the 
Right Hon. Dr. Lushington. 

Privy Councillors,—Assessors, Sir E. H. East, 
■Bart., and Sir E. Ryan, Knt. 

On Appeal from the Sudder Court at 
Bengal . 

Dhurm Das Pandey and ) . 

others,* ... # j Appellants, 

versus 

Mussumat Siiama Soondri ) r . 

Dibiah, ... | Respondent. 

Where a family lived in commensality, eating 
together and possessing joint property : Held , that 
the presumption of law was, that all the property 


* 3, Moore’s I. A., p. 220. 


they were in possession of was joint property, until 
it was shown by evidence that one member of the 
family was possessed of separate property. 

A safe maxim for a Court of Appeal to be govern¬ 
ed by is—that an objection, which, if taken, 
might have been cured, and which has not been 
taken in the Court below, shall not be taken in the 
Court of Appeal. 

A Hindu, dying without issue male, executed an 
'ijazut namah, or deed giving the power of adoption, 
lhe widow afterwards sued for a partition, and to 
be put in possession of her husband's share, in the 
joint undivided estate. Pending the suit, a son was 
adopted. By the Hindu Law, this act of adoption 
vested the property in the adopted son, subjeot to 
the widow s right to maintenance, and made him a 
proper party to the suit. No such objection, how¬ 
ever, being raised, and the suit continuing to be 
prosecuted in the widow’s name, a Decree was 
made directing her to be put in possession i—Held, 
no alteration of the Decree appearing necessary, 
that the effect of the Decree would be to consider, 
that she prosecuted the suit as guardian for her 
adopted son, and that, therefore, he would be enti¬ 
tled to call upon her to account for the profits of 
the joint property of which she was to be put in 
possession. 

Lord Campbell : 

Their Lordships feel very much in¬ 
debted to the Gentlemen of the Bar, on 
both sides, for the manner in which this 
case has been argued. It has been ar¬ 
gued with the greatest ability and with 
great conciseness ; and I must say that 
we are better assisted by the Bar when a 
case is so argued, than when the argu¬ 
ments are extended to an unnecessary 
length, and there are repetitions, which 
only perplex us. I am sure nothing was 
omitted on either side, that could assist 
or be of service to their clients. 

This case is of a very intricate and 
perplexing nature, and it is utterly im¬ 
possible to explain all the facts that ap¬ 
pear in evidence before us. But we have 
the Judgment of the Zillah Court, which 
appears to me to be framed with great 
care and caution, and I am glad to have 
an opportunity of saying so, because late¬ 
ly in another case (the case respecting 
the palanquin), I felt it my duty to de° 
clare the regret of all their Lordships who 
heard the case, that much pains had not 
been bestowed upon it either by the Zil¬ 
lah or the Sudder Dewanny Court. In 
this case it appears to me, and I believe 
to all their Lordships, that both in the 
Zillah Court and in the Sudder Dewanny 
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Adawlut the Judges have shown great 
industry, great circumspection, and great 
discrimination. 

Now the case really involves merely a 
question of fact. There is no disputed 
point of law that occurs in the case, and 
upon a question of fact we must give cre¬ 
dit to the judgment of the Court below, 
the Judge having an opportunity of see¬ 
ing the witnesses and of seeing the docu¬ 
ments, and being better acquainted with 
the habits and customs of the people than 
we can be supposed to be. 

The Judgment of the Zillah Court in 
this case has been affirmed by the Sud- 
der Dewanny Adawlut. The Judge of the 
superior Court not in all respects taking 
exactly the same view as the Judge of 
the inferior Court, but confirming the 
Decree of the inferior Court; we have to 
determine whether that Decree ought to 
be affirmed or reversed $ and after the 
most anxious consideration, their Lord- 
ships are of opinion that the only course 
that we can safely adopt is to affirm the 
Decree. 

It is allowed that this was a family who 
lived in commensality, eating together, 
and possessing joint property. It is al¬ 
lowed that they had some joint property, 
and there can be no doubt that, under 
these circumstances, the presumption of 
law is, that all the property they were 
in possession of was joint property, until 
it was shown by evidence that one mem¬ 
ber of the family was possessed of separate 
property. Such evidence may be received, 
but their Lordships are of opinion that 
such evidence has not been given in this 
case, with regard to any part of the pro¬ 
perty. 

Now what has been relied upon, with 
regard to a portion of the property, has 
been chiefly that it was purchased in the 
name of one member of the family, and 
that there are receipts in his name res¬ 
pecting it; but all that is perfectly con¬ 
sistent with the notion of its having been 
joint properly, and even if it had beeu 
joint property it still would have been 
treated exactly in the same manner. We 
have heard from the highest authority, 
from the authority of Sir Edward East 
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and Sir Edward Ryan, whose most valu¬ 
able assistance we have in this case, (and 
it gives me a confidence that I should 
not otherwise have felt,) that the crite¬ 
rion in these cases in India, is to consi¬ 
der from what source the money comes 
with which the purchase-money is paid. 
Here there has been no evidence given 
that the Appellant had any separate pro¬ 
perty, or that it was from bis funds that 
any part of the purchase-money was paid ; 
therefore, I think, that so far on this part 
of the case, no difficulty can be entertain¬ 
ed, and that the whole of the property 
must be considered as joint property. 

That being so, the widow is entitled to 
a third of that joint property unless cre¬ 
dit be given to the ikrarnamah which has 
beeu Bet up by the other side. The 
Judge of the Zillah Court, who must have 
seen it, who must have examined it, and 
who had an opportunity of seeing the 
witnesses by whom it was supported, and 
the witnesses by whose evidence the au¬ 
thenticity of it was impeached, came to 
the conclusion that it was a fabrication. 
The Judge of the Sudder Court was rather 
of opinion that it bore the seal or signa¬ 
ture of the grantor, but that it had been 
obtained from him when he was incom¬ 
petent to execute a Deed. I must for 
my own part express, that the leaning of 
my opinion is rather in accordance with 
that of the Judge of the Zillah Court. 
But at all events, it seems to me that this 
is a Deed to which no faith can be given, 
and that the two Courts were perfectly 
right in considering that it was not the 
Deed of the grantor, and that it ought not 
to have any weight given to it. 

We now come, therefore, to the ques¬ 
tion of quantum. Their Lordships are of 
opinion that the whole of the real proper¬ 
ty must be considered as joint property, 
and the same as to the personal property, 
because accordjug to the Law of the 
Hindoos, as iu the Civil Law, no distinc¬ 
tion is made between these two species of 
property. Their Lordships certainly have 
felt great difficulty respecting the amount 
of personal property—the cash supposed 
to be in the house—and it would have 
been satisfactory to them, if, according to 
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the course of proceeding iu this country, 
a reference could have been made by the 
Court below to ascertain the amount. 
But we have reason to believe that such 
a reference could not have been made, 
and now, at this distance of time, it could 
not possibly be made with any advantage. 

To show the amount, there is a docu¬ 
ment produced, which, if genuine, is suf¬ 
ficient for the purpose,—an inventory, 
supposed to have been acknowledged by 
one of the parties against his own in¬ 
terest. The Judge of the Zillah Court 
and the Judge of the Sudder Court have 
both concurred in believing that to be a 
genuiue instrument, acknowledged by the 
party. There is no doubt that is subject 
to some suspicion, but we do not feel that 
we should be at all justified in saying that 
the Judge of the ZilLih Court and the 
Judge of the Sudder Court came to a 
wrong conclusion. We feel ourselves 
bound, likewise, to consider that a ge¬ 
nuine document, aud if so, it proves the 
amouut of the property to be according to 
that stated in the Decree. 

An objection has been made, that, pend¬ 
ing the suit, an act of adoption was exe¬ 
cuted by the Respondent, whereby the 
whole property was divested from the 
mother and vested in her adopted son. 
Now, upon the authorities there can be 
no doubt that that is the result of au act 
of adoption, because the property is in 
the widow, from the death of the hus¬ 
band, till the power of adoption is exer¬ 
cised. Then that adoption divests it from 
the widow, and vests it in the adopted 
sou. But for that reason are we to re¬ 
verse the Decrees of the two Courts? No 
objection was made in either of those 
Courts that the proper parties were not 
before the Court. If such an objection 
had been made, it might have been re¬ 
moved, and I think it is a safe maxim for 
a Court of Appeal to be governed by— 
that au objection, which, if taken, might 
have been cured, and which has not been 
taken in the Court below, shall not be 
taken iu the Court of Appeal. 

We consider that the Judges of the two 
Courts below were right in coming to the 
conclusion, that the ij(xzut-n<xma y or deed 
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giving the power of adoption, was genuiue 
deed. The witnesses who were examined 
to prove its validity were believed by the 
Judges below, and we see no sufficient 
reason why they should be disbelieved by 
us. That, therefore, being a genuine in¬ 
strument, there was a power of adoption, 
aud it is always to be borne in mind that 
that deed goes along with the habits and 
feelings of the Hindoos, because we know 
that a Hindoo dying without issue male, 
would be most anxious before his death, 
by writing or by parol, to give a power of 
adoption, in order that the sacrifices which 
are required may be performed, and that 
his departed spirit may be introduced to 
a state of happiness. 

Then, under these circumstances, what 
is the effect of the Decree ? It has been 
objected that the effect of the Decree is 
to put the Respondent iu possession, in 
her own right, of that which is divested 
from her by the act of adoption; but 
their Lordships conceive that, although 
the Decree is not very skilfully framed fa 
that respect, that is not the effect of it. 
All the facts being stated, it is assumed 
as matter of law, that, after she had exe¬ 
cuted the act of adoption, she prosecuted 
the suit only as guardian of her adopted 
sou. Then, as the suit must be consider¬ 
ed as afterwards prosecuted by her, in her 
name, for his benefit, the Decree must be 
considered to be for his benefit, and that 
she is put in possession as trustee for him. 
He claimed, as I understand, an undivid¬ 
ed share ; she is to be put into possession 
ot an undivided share. That share she 
will hold accountable to him as his guar¬ 
dian and trustee, being entitled herself to 
a maintenance out of it. Some of their 
Lordships thought that it might be ex¬ 
pedient to alter the Decree with relation 
to that point. But upon the whole, after 
considering the matter more maturely, 
their Lordships are of opiuion that it is 
unnecessary that the effect of the De¬ 
cree will be to consider the whole of this 
property as joint property—that this deed, 
giving the power of adoption, the ijazut - 
nama —is a genuine instrument, that she 
prosecuted the suit as guardian for her 
adopted son, and that, therefore, he will 
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be entitled to call upon her to account 
for the profits of the joint property of 
which she is to be put in possession. 

Under these circumstances, their Lord- 
ships are of opinion, that it will be pro¬ 
per to recommend to Her Majesty that 
the Decrees of the Courts below be af¬ 
firmed, and with costs. There are doubts 
upon the facts, but we are proceeding 
upon the ground that a forged instrument 
was given in evidence on the part of the 
Appellants, that that has caused the liti¬ 
gation, and that there is no reason why 
in this case we should depart from the 
common rule, that the Appellant failing 
must pay the costs of the Appeal. 


5th.February, 181^. 

Present : 

Members of the Judicial Committee, —Lord 
Brougham, Lord Langdale, the Right Hon. 
Dr. Lushington, and the Right Hon. T. 
Pemberton Leigh. 

Privy Councillor,— Assessor, SirE. Ryan. 

On Appeal from the Sudder JDewanny 
Adawlut of Bombay. 

JESWCNT SlNG-JEE UBBY ) 

Sing-jee & Chuter Sing- > Appellants, 
jee Deep Sing-jee,* ... J 

versus 

Jet Sing-jee Ujbby Sing- ) n 
jee, | Respondent. 

The words in an instrument ‘ I have adopted A 
to succeed to my property’ do not constitute a valid 
deed of gift according to the Mahomedan law, in 
the complete absence of any relinquishment, or of 
seisin, by the donee; nor are they sufficient to con¬ 
stitute a valid will, the intention to give, in words, 
being absent. 

By the Mahomedan law, a child born in wedlock 
must be deemed to be the child of the husband. 

The Right Hon. Dr. Lushington : 

There is necessarily in this case a pre¬ 
liminary consideration whether their 
Lordships have any authority to hear the 
present proceedings, or whether any con¬ 
sent given by the Counsel on both sides 
will enable them to administer justice in 
the case. Their Lordships greatly regret 

* 3, Moore’s I. A., p. 215. 
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that it is their opinion that they are un¬ 
able to proceed at all, and for the reasons 
which I am now about to state. 

When this case came under their Lord- 
ships’ consideration, in pursuance of the 
original reference from Her Majesty in 
Council, their Lordships, who then sat, 
were of opinion that it was necessary that, 
the case should be sent back to the Court 
below, in consequence of that Court hav¬ 
ing taken upon itself to refuse the exa¬ 
mination of several witnesses who were 
tendered upon no justifiable ground. 
Having come to that opinion, their Lord- 
ships reported to Her Majesty, “ That 
the cause appealed from the Court of 
Sudder Dewanny Adawlut ought to be 
remitted back to the said Court, on the 
ground of the refusal of the Court below 
to hear certain witnesses on behalf of the 
Appellants in the said cause, and that the 
said Court of Sudder Dewanny Adawlut 
ought to be directed to proceed therein 
accordingly.” 

Now we are of opinion, that when that 
Judgment was pronounced and affirmed, 
as it was by Her Majesty in Council, the 
original reference of the Appeal to this 
Court was entirely exhausted, and that 
our authority was completely at an end. 
But how did the Court below proceed ? 
They remitted the case to the Zillah 
Court at Surat, with directions to examine 
the witnesses in the case, and that Court 
accordingly made an order for the pro¬ 
duction of the witnesses, proposing to the 
other party to give them an opportunity 
of rebutting the additional evidence if 
such au opportunity could be embraced. 
It does not appear that the opportunity 
so given was taken advantage of, and the 
Zillah Court having transmitted the evi¬ 
dence so taken, to the Sudder Court, that 
Court, without any adjudication, sends 
the case directly up to this Court for con¬ 
sideration. 

Now, what possible jurisdiction can 
their Lordships have. There is no refer¬ 
ence by the Queen in Council subsequent 
to the Order in Couiicil of the 25th of 
January 1841, remitting the case to the 
Court below. What ought to have been 
done is this ;— After hearing the evidence 
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on the one side, or on both sides, which 
had been offered, the case ought to have 
been decided, and if either of the parties 
were dissatisfied with the decision, there 
ought to have been a fresh Appeal, and 
the case ought to have been brought un¬ 
der consideration in the usual and ordi¬ 
nary manner. But as it now stands, we 
have no authority under the original re¬ 
ference, and we have no second reference. 
Consequently, we have no jurisdiction at 
all, and having no jurisdiction, consent 
cannot confer it; and any attempt, of 
course, to pronounce a Judgment, never 
could be followed up by Her Majesty in 
Council by a valid Order. We exceed¬ 
ingly regret, for the interest of the parties, 
that such a state of things has occurred, 
but we cannot proceed in this case. 

15th December, 1843.* 

In consequence of the opinion thus ex¬ 
pressed by their Lordships, of their in¬ 
ability to entertain the Appeal, a petition 
was presented by the Appellants, which, 
after setting forth the above facts, prayed 
that Her Majesty in Council would be 
pleased to take their said Appeal, together 
with the depositions aforesaid, into Her 
most gracious consideration. And that 
the said Decree of the 23rd of June 1827 
might be reversed, altered, or varied, Or 
that Her Majesty in Council would be 
pleased to direct the said Sudder Dewanny 
Adawlut to re-hear the said cause, and 
upon such re-hearing to take the deposi¬ 
tions aforesaid into their consideration, 
and adjudicate thereupon. 

Mr. Jackson supported the Petition $ and 

Mr. Edmund F. Moore appeared for 
the Respondent, 

And expressed himself ready to consent 
to any course their Lordships felt they 
could adopt to ensure the speedy hearing 
of the case. 

The cases of Raj under Narain Rae v. 
Bijai Govind Sing (a), and Sree Mutty 


* Present: Members of the Judicial Committee , 
—Lord Campbell, the Vice-Chancellor Knight 
Bruce, the Right Hon. Sir H. Jenner Fust, and the 
Bight Hon. Dr. Lushington. 

(a) Ante p. 175, 2, Moore’s Ind, App. Cases, 181. 1 
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Bisnosoondery Dabee v. Rajah Burroda* 
caunt Roy (b), were referred to. 

Lord Campbell : 

All parties consenting, we think that 
the Order of the 25th of January may be 
varied, for the purpose of making it an 
Order merely to take fresh evidence, and 
to remit the evidence to this Court, and 
that Order being varied, the irregularity 
will be entirely cured, and we can hear 
you strictly under the Act of Parliament. 

Upon this Petition, their Lordships re¬ 
ported to Her Majesty as their opinion 
(the express consent of the parties on 
both sides having been given to that ef¬ 
fect), that Her Majesty’s Order in Council 
of the 25th January 1841, whereby it was 
ordered that the said cause be remitted 
back to the Sudder Dewanuy Adawlut, 
ought to be varied, and that it ought to 
be declared that the said Sudder Dewanny 
Adawlut ought only have beeu directed 
to admit the evidence of the said wit¬ 
nesses in the said petition mentioned, the 
same to be remitted for the consideration 
of the Lords of the Committee, together 
with the evidence before taken in the said 
cause, without setting aside the final De¬ 
cree of the Sudder Dewanuy Adawlut ap¬ 
pealed against, throwing any duty upon 
the said Court to reconsider or readjudi¬ 
cate upon the said cause. And in case 
Her Majesty was pleased to order that 
the said Decree of the 25th of January 
1841 be so varied, and do stand varied 
accordingly, then their Lordships are of 
opinion that the depositions of the wit¬ 
nesses examined by the Zilldh Court in 
pursuance of an Order of the Sudder 
Dewanny Adawlut of the 12th of July 
1842, ought now to be received as evi¬ 
dence in this cause. And that Her Ma¬ 
jesty should be recommended to direct 
their Lordships of this Committee to pro¬ 
ceed with the hearing of the Appeal 
against the said Decree, together with the 
depositions aforesaid, and to report their 
opinion upon the said final Decree of the 
Sudder Dewanny Adawlut, to Her Ma¬ 
jesty. 

The above report was duly confirmed 


(b) Ante p. 160, 2, Moore’s Ind. App. Cases, 127. 
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by an Order in Council, bearing date the 
31st of January 1844. 

5th February, 

The Appeal now came on for hearing, 
upon the evidence taken by the Court in 
India upon the remit, in conjunction with 
the former evidence. 

The questions raised and argued were, 
first, whether it was proved by the evi¬ 
dence that the Respondent was the son 
of the deceased Raja Ubby Sing-jee Deep 
Sing-jee ; and, secondly, if the instrument 
under which the Appellants claimed, and 
which they insisted operated so as legally 
to disinherit the Respondent in the event 
of his being proved the Raja’s son, was 
valid and operative by the Mahoraedau 
Law, either as a deed of gift, or a deed of 
adoption and testamentary disposition. 
Macnaghten’s Principles of the Mahome- 
dnn Law, 50, 51, 124, 242-3, were refer¬ 
red to. 

Mr. Charles Buller, Mr. Jackson, and 
Mr. Forsyth, for the Appellants ; and 

Mr. Wigram, Q. C., Mr. E. J- Lloyd, 
and Mr. Edmund F. Moore, for the Res¬ 
pondent. 

Lord Langdale: 

This case comes on upon an appeal 
from the Court of Sudder Dewanny at 
Bombay. 

The Appellant states in his Plaint, that 
lie was entitled to the property in ques¬ 
tion, in one form or another, as the adopt¬ 
ed heir of Raja Ubby Sing-jee, who died 
in the year 1825. The Respondent al¬ 
leges himself to be the heir of the same 
person, and as such entitled to the pro¬ 
perty in question. 

The claim of the Appellant rests alto¬ 
gether upon the validity of a Deed which 
is stated to bear date on the 26th of De¬ 
cember 1821, and which is alleged to be 
nil effectual Deed of Gift to him, of the 
property in question. It is also alleged 
on the part of the Appellant, that if it is 
not to be considered as a Deed of Gift, it 
is to be regarded as a Will, under which 
he is entitled ; if the Respondent be not 
the heir to the whole of the property, or 
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at all events to one-third of it. It is, 
therefore, of the utmost importance to see 
what is the nature and effect of this 
Deed; it is dated the 26th of December 
1821, and is signed by Ubby Sing-jee, 
Deep Sing-jee. The Deed is short, and is in 
the following words:—“As I have divorced 
my wife, her son, Jet Sing, by illicit inter¬ 
course, is hereby disinherited. I have, 
therefore, adopted you.” Then there 
follows after the signature these words :— 

“ I have adopted Raua Jeswunt Sing to 
succeed to my property and title—no one 
shall interfere in this adoption. I have 
also made provision for all my wives, by 
assigning a portion of land for their main¬ 
tenance—they shall not be annoyed in 
any way, but considered as the mothers of 
Jeswunt Sing, and so treated and main¬ 
tained. I have no son, and the heir to 
the estate is my brother Rana Chuter 
Sing, whose son, Jeswunt Sing, I have 
adopted.” 

The first question to be considered is, 
whether this is a Deed of Gift which 
passes any property to the Appellant, 
Jeswunt Sing; and that depends upon 
these words—“ I have adopted Rana Jes¬ 
wunt Sing to succeed to my property and 
title and upon this subject their Lord- 
ships have been referred to Macnnghten’s 
book as to what is the meaning of a Deed 
of Gift; in which it is stated, “It is re¬ 
quisite that a gift should be accompanied 
by delivery of possession, and that seisin 
should take effect immediately, or, if at a 
subsequent period, by desire of the do¬ 
nor.” (P. 50.)—“ A gift cannot be im¬ 
plied, it must be express and unequivocal, 
and the intention of the donor must be 
demonstrated by his entire relinquishment 
of the thing giveu, and the gift is null 
and void where he continues to exercise 
any act of ownership over it.” (P. 51.) 

Now, in the first place, their Lordships 
feel great difficulty in saying that any 
gift absolutely was here intended : the 
words are, “ 1 have adopted Rana Jeswunt 
Sing to succeed to my property.” When 
is he to succeed? After his death. 
Where is the relinquishment or any giving 
up of the property? There is none. If 
these words were intended to pass the 
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property, there is a complete absence of 
any relinquishment by the donor, or of 
seisin by the donee, and, therefore, it ap¬ 
pears to their Lordships that this instru¬ 
ment is not to be treated as a Deed of 
Gift. 

Then arises the question, Is it a Will ? 
We have again the same absence of his 
intention to give, in words. He says he 
has no son, and he adopts somebody who 
may succeed. His son may succeed—any 
other person may succeed—if it is in the 
nature of a testamentary gift. 

This case seems to be in the very terms 
of it almost similar to a case cited from 
page 124 of Macnaghten’s book, where the 
question was as to the effect of a docu¬ 
ment executed by a party declaring his 
nephew to be his representative in pro¬ 
prietary right. The answer declares “ the 
document to be of no validity, and canuot 
be available to confer any right of succes¬ 
sion on the nephew, because it purports 
to constitute him the representative iu 
proprietary right of the framer of it; in 
other words, it declares him in general 
terms to have the right to the entire pro¬ 
perty belonging to the framer of the docu¬ 
ment after the death of the latter,” which 
is the only construction to be given to the 
words used here —“ I have adopted Jes- 
wunt Sing to succeed to my property.” 
It then goes on to say, “ Such a declara¬ 
tion does not fall within any description 
of legal obligation, and has, therefore, no 
validity as to the creation of proprietary 
right.” This, therefore, is not a Deed of 
Gift, nor a testamentary gift to take effect 
after the death of the donor. It appears 
to their Lordships, therefore, that this 
document has no effect or operation what¬ 
ever in giving any right of property to 
Jeswunt Sing. 

That being so, Jeswunt Sing has no 
right on which he can recover anything ; 
but with a view to what is ultimately to 
be done in this case, it is necessary to 
consider the matter a little further. 

This case is brought forward either 
upon the allegation that the Defendant was 
a supposititious child, palmed upon her 
husband by Purtaba, pretending to be his 
mother, for the purpose of obtaining the 


property, or else upon the allegation that 
the child of Purtaba was au illegitimate 
child, born by illicit intercourse with some 
other person than the husband Raja 
Ubby Sing. 

Now, with respect to the question 
whether, being supposed to be the child 
of Purtaba, he was also the child of Ubby 
Sing, there has been a great deal of evi¬ 
dence gone into, contradictory in some 
parts of it, but which, quite independent 
of the conclusion of law, preponderates 
very greatly in favour of his being the 
child of Ubby Sing, and as such recognized 
by him. Independently of that, there was 
no denial that Purtaba was the wife of 
Ubby Sing, and there is no evidence which 
can be relied upon to show that the most 
ordinary presumption ought not to prevail 
in this case. This is a case of a child 
born in wedlock, and it must, therefore, 
be deemed to be the child of the husband. 

The other part of the case, which sup¬ 
poses that this child is not the child of 
Purtaba, does, upon examination of the 
evidence produced, appear to us to be a 
gross attempt at fraud and imposition. 
There is no evidence which can in the 
smallest degree be relied upon, to support 
such a statement. The declaration of the 
husband in the instrument produced as 
the foundation of the Appellant/s claim 
negatives such an assumption, for he there 
speaks of him as “ her son Jet Sing by 
illicit intercourse,” and though that de¬ 
claration may not be a true declaration, 
as to the allegation of illicit intercourse, 
it is conclusive against the supposition 
advanced by the Appellauts, of the child 
being supposititious ; there is not the 
least foundation laid for it, and nothing 
which can lead us to suppose why he 
should be induced to put forward such a 
case, evidently false, and having no found¬ 
ation whatever. 

It is not possible, however, to dispose 
of this case without making one observa¬ 
tion at least upon the proceedings which 
have taken place. Iu the Zillah Court, 
where evidence was brought forward to a 
very great extent, it appears that the 
Judge so far forgot that it was necessary 
to have the evidence brought forward, 
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under legal sanction, and in public, in 
such a way that there might be the means 
of controverting it, imported, as a ground 
of His decision, something which came 
within his own knowledge. It is to be 
regretted that any such circumstance 
should have taken place, and, still more, 
it is to be regretted, when tb,j case came 
before the superior Court, the Sudder 
Dewanny Adawlut, that a circumstance 
of that kind should have been alluded to 
as one which ought in the smallest degree 
to have any effect upon the Judgment 
of the Court. It is impossible to pass 
that by without making an observation 
upon it, but still the other circumstances 
of the case are so clear, that their Lord- 
ships see no reason why the decision 
which has been come to should in any 
respect be altered. That circumstance, 
if at all looked at, might have been 
worthy of further consideration in another 
respect, if the case had not the character 
which it must be supposed to have, of a 
fraudulent attempt to defeat justice ; aud 
considering the decisions which have been 
pronounced, and the conduct which has 
been pursued by the Appellants, their 
Lordships are of opinion that the Appeal 
ought to be dismissed with costs, includ¬ 
ing all the costs below. 


8th February , 18^. 

Present : 

Members of the Judicial Committee,— Lord 
Brougham, Lord Campbell, the Right Hon. 
Dr. Lushington, and the Right Hon. T. 
Pemberton Leigh. 

Privy Councillor,— Assessor , Sir E. Ryan, 
Knt. 

On Appeal from the Sudder Dewanny 
Adawhtt of Bengal . 

Maha-kaja Tej Chund Ba- 1 A llant 

HADUR,* ... ... J 

versus 

SR othfrs NTH GH0SB ftUd } Respondents. 

A lease of a certain pergvmia in Bengal for seven 
years, not executed in writing, but acknowledged 

* 3, Moore’s I. A., p. 261. 
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by a notification addressed to the native officers of 
the pergunna, is a conclusive evidence of the terms 
of the argument as against the lessor. On the 
death of the lessee, before the expiration of the 
term, the lease continues to survive to his heirs 
and representatives, during the remaining portion 
of the term, in the absence of any express provision 
in the lease to the contrary; and, for letting the 
property to another, at an increased rental, before 
the expiration of the term, the lessor is liable in 
damage, calculated upon the increased rental. 

18th May, 18AA- 

The Right Hon. Dr. Lushington : 

This is an Appeal from the Sudder 
Dewanny Adawlut at Bengal, aud the 
subject of the suit is a lease of the per - 
gunna Monohur-Shahi. It does not ap¬ 
pear that any lease was executed in writ¬ 
ing, but the Appellant, the Zemindar , 
states the agreement in the following 
terms, addressing it to the native servants, 
that “The mahal in question has been 
given in farm to Ram NidheeGhose, from 
1210 to 1216, B. S., a period of seven 
years: he will receive petitions and kaboo- 
liats , and take possession, and transact 
business according to rule You will at¬ 
tend upon him, and cultivate the soil, 
pay rent, render papers, and not act con- 
trarily in anyway.” 

This is done in a notification bearing 
date the 13th of April 1803, addressed to 
all the native officers of the pergunna . 
Such an acknowledgment, coming from 
the Appellant, is, as against him, conclu¬ 
sive evidence of the terms of the agree¬ 
ment. 

The original lessee continued in posses¬ 
sion for four years and two months, and 
died on the 11th of June 1807. 

There is no dispute as to these facts, 
and the only question arising is one of 
law, whether, by the terms of the grant 
and the Hindoo Law, the lease terminat¬ 
ed with the death of the original grantee, 
or survived during the remainder of the 
term, to his heirs and representatives. 

With respect to the construction of the 
grant, it is contended on behalf of the 
Appellant, that it contains no words which 
would necessarily import a continuance 
of the interest after the death of the 
grantee, and this may possibly be true. 
But on the other hand, the le^se is for 
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the fixed term of seven years, and there 
are no expressions which point to any 
earlier determination of the interest. The 
prima facie meaning then is a continuance 
for seven years, and had there been any 
intention on the part of the grantor to 
have affixed any limitation, he ought to 
have done so by the insertion of qualify¬ 
ing words. Had such been the intention 
of the parties, nothing could have been 
easier than to have added, “Provided the 
grantee so long live.” And if the party 
having the full power to engraft the qua¬ 
lification, omits to do so, the general 
principles of law would be opposed to any 
implied presumption. 

These are the general principles of 
construction, which their Lordships would 
be inclined to apply to the grant, but as 
this is a transaction to be governed by 
the Hindoo Law, a contrary interpreta¬ 
tion may prevail, if it be shown that the 
primd facie construction is contrary to the 
Hindoo Law, or the established custom 
of construing such contracts in Bengal. 

The onus of proving the law must ne¬ 
cessarily lie upon the Appellant, who 
seeks to show that the contract should be 
governed, not by general, but by particular 
rules. 

The question then is narrowed to this 
point:—Has the Appellant proved the 
law governing Hindoo transactions, to be 
such as he avers it is, by authority from 
any books of Hindoo Law, or by decided 
cases, or has he shown that a construc¬ 
tion adverse to his interests would be at 
variance with the established customs 
under which such property in that 
country has been always held and en¬ 
joyed ? " 

As to the first head of proof, it may be 
very quickly disposed of; neither here nor 
in the Courts below, has any authority 
been cited, from the text books of Hindoo 
Law, opposed to the decision of the Sud- 
der Dewanny Adawlut. 

Secondly. With regard to decisions in 
the Courts below, one case was cited, 
Zoolfikar Ali v. Akbar Hossein. This 
case occurred in the Provincial Court of 
Moorshedabad in 1811, and was decided 
by Mr. Roche. It does not, however, ap¬ 


pear to have been considered as any au¬ 
thority upon the question of law by any 
one of the six Judges, under whose cogni¬ 
zance this case from time to time has 
come. It is not adverted to by any one 
of them, and when the case itself is ex¬ 
amined, it is doubtful whether it has any 
bearing on the main question. It is not 
clear that the grant in that case was for 
a term of years, and the suit was by the 
person who had become the security, and 
who did not appear to be the heir of the 
farmer or original lessee. There is no 
decided case adverse to the claim of the 
Respondent. 

Then, with respect to the third ground, 
viz., the averment that the continuance 
of a lease granted for a term of years, for 
the remainder of that term, to the heirs 
of the deceased tenant, is at variance with 
the established customs under which such 
property in that couutry is held, and 
might be very detrimental to the system. 
This argument wholly fails. It is not 
averred nor proved, that the subsistence 
of the lease for its full term, although the 
original lessee should die during the cur¬ 
rency, is an unusual occurrence in Beu- 
gaL Nor is it said that the maintenance 
of such lease would be productive of in¬ 
jury to the community. Not one of the 
Judges have supported such an opinion, 
and if there had been any sound ground 
for such an opinion, their local experience 
could not have failed to suggest it. Mr. 
Courtney Smith, who was of opinion that 
the Respondents were not entitled to re¬ 
cover at all, founds his judgment, not on 
the general law, nor upon the supposition 
that mischief must always arise from the 
upholding a lease after the death of the 
lessee, for the remainder of the term, but 
upon circumstances which he conceives 
may belong to this transaction, as the 
want of a specific conditiou for the con¬ 
tinuance of the term, after the death of 
the lessee, the youth of the heir, and the 
poverty or supposed insufficiency of the 
security. I may observe that none of 
these latter ground were attempted to be 
insisted upon at the Bar. 

It is not necessary to prosecute this in¬ 
quiry further ; their Lordships are well 
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satisfied that the Judgment of the Sud- 
der Dewanny Adawlut, maintaining this 
lease according to the primd facie mean¬ 
ing of the contract, is not contrary to the 
law or practice of Bengal, and so far 
from being detrimental to the just rights 
of property, or due cultivation of the soil, 
a holding which enables the lessee to 
expend his capital in the improvement of 
his farm, without the prospect of the due 
reward being lost to his heirs, in case of 
his own death before the expiration of the 
term, cannot be otherwise than beneficial. 

The Respondents are the heirs of such 
a tenant, and as they have been deprived 
of the beneficial enjoyment of the farm 
for nearly three years, their Lordships 
concur with the Court below, in thinking 
that they are entitled to be indemnified, 
for the loss accruing from the wrong done 
to them. 

But a question remains, as to who is 
liable to make good this loss. The Ap¬ 
pellant, the Zemindar of Burdwan, the 
original proprietor and lessor, or the re¬ 
presentatives of Suroop Chund Roy, who 
form another set of Respondents in this 
case ; Chund Roy having, on the death 
of the grantee of this lease, taken a putny 
talook of the whole estate of which this 
farm formed a part. 

In the Provincial Court, and in the 
Sudder Adawlut, there has been much 
litigation on this point, and much evi¬ 
dence taken , but it does not seem to 
their Lordships necessary to set forth the 
details of those proceedings. By the fiual 
judgment of the Sudder Adawlut, the 
Zemindar of Burdwan, the Appellant, has 
been decreed to pay the damage which 
has accrued* He is the original and 
moving cause of all the loss which has 
befallen the Respondents. Without due 
regard to the contract he had entered in¬ 
to, and whilst that contract was still sub¬ 
sisting, he demises to Chund Roy the 
whole estate, including this farm, for an 
increased rental. The Maha-raja indeed 
contends that in the kabooliat to Suroop 
Chund he had stipulated for the observ¬ 
ance of existing leases, but Mr. Harington 
disposes of this argument by showing that 
this stipulation could not reasonably be 
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extended to cover this grant \ for, if the 
old lease were to continue, there would 
be no source from which the new lessee 
could fulfil his engagement; as to a pro¬ 
hibiting clause, with regard to this lease 
it is utterly at variance with the main 
case of the Maha-raja, namely, that the 
lease had expired by the death of the 
lessee. 

The Maha-raja has, therefore, by his 
own acts, and through the medium of 
others whom he has empowered to act, 
violated his own engagements, and there¬ 
by occasioned great loss to the Respon¬ 
dents. For this loss their Lordships are 
of opinion that the Sudder Adawlut have 
justly made him responsible. The amount 
of the damages given appears to have 
been fairly fixed, according to the in¬ 
creased rent, which the new lessee under¬ 
took to pay ,• the Court below gave for the 
three years the Respondents were dis¬ 
possessed, 42,000 rupees, being the 
amount the new tenaut undertook to 
pay—certainly not an exorbitant esti¬ 
mate of the real loss. Their Lordships 
are, therefore, of opinion that the Decree 
of the Sudder Dewanny Adawlut must be 
affirmed, and with costs. 


13th, llfth and 18th June , 1844* 
Present : 

Members of the Judicial Committee ,—The 
Lord President, the Vice-Chancellor Wi- 
gram, the Right Hon. Dr. Lushingtou, and 
the Right Hon. T. Pemberton Leigh. 

Privy Councillors,— Assessors , Sir E. H. East, 
Bart., and Sir E. Ryan, Knt. 

On Appeal from the Sudder Dewanny 
Court at Madras. 

Srimut Moottoo Vijaya-\ 
Raghanadha Gowery / 

Vallabha Perkia Woo- f 
DIA TaVER,* ,.,J 


Appellant , 


versus 
Moottoo 


Rany Anga 
Natchiar, ... 

In a suit between the widow of a Hindu, dying 
last seized of the zemindary, and his great nephew. 


0 0 | Respondent . 


* 3, Moore’s I. A., p. 278. 
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the decision of the Sudder Dewanny Adawlut was 
reversed, on the grounds :— 

1. That the fact of the division of the zemindary, 
upon which the whole case turned and was decided, 
was never alleged in any of the pleadings in the 
Courts below; and 

2. That, as required by the imperative provisions 
of the Madras Regulation XV. of 1816, the division 
was not made a distinct point in the cause, nor an 
order given for the production of evidence in proof 
of such an averment. 

But their Lordships, considering the irregulari¬ 
ties of'tire proceedings sufficient to cause mistake 
and misapprehension, granted the Respondent leave 
to bring a fresh suit within three years from the 
date of the disclosure of the decree. 

The Right Hon. Du. Lushington : 

The present litigation is between the 
widow of the party who was last seised of 
the zemindary , and his great nephew, and 
various suits appear to have been insti¬ 
tuted with regard to the rights to this 
property and the claim of the parties put 
on various grounds, but their Lordships 
are of opinion that the whole question is 
now narrowed to a very short point. 

In the Provincial Court, certainly, some 
notice was taken of the question whether 
any division had actually been proved to 
have taken place between the two bro¬ 
thers or not, and the Provincial Court 
were of opinion that there was not satis¬ 
factory evidence to establish the fact of 
the division. But when the Appeal came 
to be brought before the Sudder Adawlut, 
that Court came to a contrary conclusion, 
and decided this case in favour of the 
widow, on the express ground that the 
two brothers had become divided, and 
that, in consequence, this property, whe¬ 
ther self-acquired property or not, accord¬ 
ing to their opinion and judgment, would 
belong to the widow, and not be inherited 
by either of the brothers or the nephew 
or the great nephew. 

With regard to the question of law, as 
far as the opinion of the pundits could de¬ 
termine it, there seems to have been no 
difference ; they have all stated in sub- 
Btauce to this effect ; that the right and 
title to the zemindary depended on the 
fact of division, and the fact of divisiou 
therefore was, and is, a most substantial 
question to be determined in this case. 
Now their Lordships find, upon an ex¬ 
amination of all these proceedings, that 


the fact of the division has never been 
alleged in any of the pleadings They 
find that, according to Regulation XV. of 
1816, the division ought to have been 
made a distinct point in the cause, and 
that an order ought to have been given 
for the production of evidence in proof of 
such an averment. 

Then it comes to this, that there has 
been no such averment, no such point 
made, aud no such direction given, and 
how it was that the evidence came to be 
taken on the one side, or on the other, 
with respect to the question of division; 
no satisfactory explanation has been af¬ 
forded at the Bar. 

Now their Lordships entertain a very 
strong conviction of the absolute necessity 
of adhering to this Regulation ; for it is, 
in the first place, a Regulation emanating 
from the highest authority, and is entitled 
to the force of law ; and is, in the second 
place, one, in their Lordships’judgment, 
of the utmost importance for preserving 
the regularity of the proceedings of the 
Court in that country, aud for preventing 
constant confusion and uncertainty as 
to what really are or are not the points 
in litigation, and to which the evidence 
is to be directed. They conceive that 
this Regulation has been most wisely 
framed ; first, in affirmatively directing 
that the points on which evidence is to 
be taken shall be distinctly set forth, aud 
that it shall be a duty imposed on the 
Court, if those points do not appear to be 
sufficient for the final termination of the 
litigation, that they should state distinct¬ 
ly, as a matter of record, the further 
points on which evidence is to be taken. 
Further, the Regulation, after having 
thus affirmatively stated what is to be 
done, goes on to state what shall not be 
done. “ In like manner, if proof shall be 
required on any other points in the course 
of the trial, such points shall be recorded 
on the proceedings, and the proper party 
shall be called upon for the requisite evi¬ 
dence, and no exhibit shall be filed, or 
witnesses summoned, unless expressly de¬ 
clared to be in proof or refutation of some 
point upon which the Court may have di¬ 
rected that evidence should be taken.” 
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Now this Regulation, important as it 
is, and most clearly expressed, poiuts di¬ 
rectly against the course which has been 
unfortunately adopted in this case $ be¬ 
cause the point on which the whole case 
turns, and in the opinion of the Sudder 
Dewanny Adawlut, beyond all question, 
the whole case was deoided, never was al¬ 
leged as a point, in any of the proceed¬ 
ings, and the evidence which was read in 
support of it never was directed or sanc¬ 
tioned by the Court. 

It is in the opinion of their Lordships, 
therefore, indispensably necessary, for the 
purpose of supporting and securing the 
compliance with this most wholesome 
Regulation, that they should act in con¬ 
formity with this Regulation j the inevit¬ 
able consequence is, that they cannot 
sustain the decision of the Sudder Adaw¬ 
lut, because it is upon the ground of that 
point, as the point of division alone, on 
which that judgment rests. 

But, looking at the whole of these pro¬ 
ceedings, they do not think that it would 
be consonant with justice at once to re¬ 
verse the Decree of the Court below, and 
to affirm the Decree of the Provincial 
Court : they think that the parties have 
unfortunately lost their way, and on that 
mistake and misapprehension it would be 
going too far finally to dispose of the case 


now. 

For these reasons their Lordships are 
of opinion that the Decree of the Sudder 
Adawlut must be reversed, but that leave 
should be given to the Respondent to 
bring a new suit, notwithstanding the 
Decree of the Provincial Court, at any 
time withiu a period presently to be spe¬ 
cified, and after full communication of 
Her Majesty’s Order in Council shall have 
been made to the parties interested $ and 
though their Lordships can make no Order 
on that subject, it would be exceedingly 
desirable that it should be known to all 
those who are interested in this property, 
that the question of fact as to division or 
no division, appears to be the only point 
on which the main question of title to 
this property will ultimately depend. 
We think three years is a proper time 
after the Decree is received in India and 
disclosed to the parties. 
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1st and 2nd August, 18J/4- 
Present : 

Members of the Judicial Committee ,—The 

Lord President,the Vice Chancellor Knight 

Bruce, the Right Hon. Dr. Lushington, and 

the Right Hon. T. Pemberton Leigh. 

Privy Councillors,— Assessors , Sir E. H. East, 

Bart., and Sir E. Ryan, Knt. 

On Appeal from the Sudder Deivanny 
Adawlut at Bengal . 

Khajah Hidayut Oollah,*... Appellant , 
versus 

Rai Jan Khanum, ... Respondent . 

The question of marriago of the Mahomedan 
Law must be governed by ffce same principle of 
evidence as the Mahomedan lawyers would apply 
to such a question. 

Continual cohabitation, and acknowledgment of 
parentage by a consecutive course of treatment, 
will establish marriage and legitimacy. 

The Right Hon. Dr. Lushington : 

The claim in this case relates to the 
inheritance of the zemindary of Atiya; 
and the claimants of that inheritance, at 
least all the claimants that it is necessary 
now to name, are two persons claiming to 
be the lawful widows of the deceased Ze¬ 
mindar , one of whom claims also on be¬ 
half of her son, whom she alleges to have 
been the legitimate issue of the deceased 
persou. 

Both the Courts, under whose consi¬ 
deration the questions in this cause have 
beeu brought, have come to the conclu¬ 
sion that the claim preferred by Rai Jan 
on behalf of herself and of her son, is a 
just one ; in other words, they consider 
there has been sufficient proof to justify 
them iu determining that she was the 
lawful wife of the deceased Zemindar , and 
that her son was the lawful son of that 
Zemindar. It is hardly necessary to say 
that before their Lordships would reverse 
the Decree of two concurrent Courts, 
they must be perfectly satisfied that some 
legal miscarriage has taken place. But 
their Lordships are of opinion in this case 
that the evidence is decidedly in favour 
of the judgment to which those two Courts 
originally came. 


* 3, Moore’s I. A., p. 295. 
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The question appears to be one depend¬ 
ing upon the law, with relation to Maho¬ 
medan property, and the proofs in support 
of the case are applied to that law. Se¬ 
veral references have been made to the 
work of Mr. Macnaghten upon this sub¬ 
ject. It will not be necessary to read at 
length the part of his preliminary re¬ 
marks to which reference has been made, 
and which indeed has been already done; 
but the substance of it appears to be this ; 
—After having stated what is the general 
opinion entertained upon the question, he 
says—“ The Mahomedan lawyers carry 
this disinclination (that is against bastar¬ 
dizing) much further; they consider it 
the legitimate of reasoning to infer the 
existence of marriage from the proof of 
cohabitation.” He then says—“ None 
but children who are in the strictest sense 
of the word spurious are considered inca¬ 
pable of inheriting the estate of their pu¬ 
tative father. The evideuce of persons 
who would, in other cases, be considered 
incompetent witnesses is admitted to 
prove wedlock, and, in short, where by 
any possibility a marriage may be pre¬ 
sumed, the law will rather do so than 
bastardize the issue, and whether a mar¬ 
riage be simply voidable or void ab initio 
the offspring of it will be deemed legiti¬ 
mate.” (P. xxiii. iv.) 

It may be observed that this is the 
statement of Mr. Macuaghten, evidently 
after great deliberation upon the subject, 
because he goes on to refer to what has 
been said by Sale $ and he then observes— 
“This I apprehend, with all due defer¬ 
ence, is carrying the doctrine to an ex¬ 
tent unwarranted by law ; for where chil¬ 
dren are not born of women proved to be 
married to their fathers, or of female 
slaves to their fathers, some kind of evi¬ 
dence (however slight) is requisite to form 
a presumption of matrimony.” (P. xxiv.) 
He then observes—•“The mere fact of 
casual concubinage is not sufficient to es¬ 
tablish legitimacy ; and if there be proved 
to have existed any insurmountable ob¬ 
stacle to the marriage of their putative 
father with their mother, the children, 
though not born of common women, will 
bo considered bastards to all intents and 


purposes.” (P. xxiv.) The effeot of that 
appears to be, that where a child has 
been born to a father, of a mother where 
there has been not a mere casual concu¬ 
binage, but a more permanent connection, 
and where there is no insurmountable 
obstacle to such a marriage, then, accord¬ 
ing to the Mahomedan Law, the presump¬ 
tion is in favour of such marriage having 
taken place. 

We apprehend that in considering this 
question of Mahomedan Law we must, at 
least to a certain extent, be governed by 
the same principle of evidence which the 
Mussulman lawyers themselves would ap¬ 
ply to the consideration of such a ques¬ 
tion. The first step in the case is the 
petition which has been so much com¬ 
mented upon at the Bar, namely, the pe¬ 
tition of Rai Jan, bearing date the 11th 
of December 1813. In that Petition she 
states herself to be the wife of Fyz Ali 
Khan, and she sets forth the marriage 
settlement without iudeed ascribing to it 
any date or giving any date to the mar¬ 
riage. Having so done, she represents that 
the Khan was kept away and not per¬ 
mitted to return to his own house ; that 
there were a number of persons who had 
attempted to confine her, and not to per¬ 
mit her to go to the Khan j and that he 
was about to marry another wife. 

Now this document appears to their 
Lordships to be a document of the very 
greatest importance, for without going the 
length of saying that it is a true assertion 
of all the facts therein contained, it is at 
any rate an assertion of facts, in confor¬ 
mity with the subsequent statement of 
this very person The statement in this 
petition is made in the year 1813, before 
there is any anticipation of a litigation of 
this description, and it is made by her at 
a period when Fyz Ali Khan is not con¬ 
sidered or deemed to be incompetent ; it 
is addressed to a competent Court, and 
she must, if she anticipated any good re¬ 
sult from the presentation of that peti¬ 
tion, have also anticipated that the facts 
contained in that petition might be the 
subject of judicial examination. She, 
therefore, offers in the year 1813, to sub¬ 
ject her claim (which is in substance the 
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same as her claim now) to the examina¬ 
tion of a competent Court to decide on it. 
It appears that this petition was rejected, 
and we presume on the ground that even 
supposing the whole facts contained in it 
to be true, yet that would be no justifica¬ 
tion for the interference of the Court, for 
the purpose of preventing the contemplat¬ 
ed marriage. 

In the year 1816, Fyz Ali Khan was 
placed under the protection of the Court 
of Wards. It is not necessary to go mi¬ 
nutely into the question what was the 
precise state of his mind or of his intel 
lect at that period. It is not distinctly 
raised in the course of the pleadings 
which were given in by the parties upon 
this occasion. But the result of the evi¬ 
dence appears to be, that he was a person 
who had become much addicted to habits 
of intoxication, and that his intellects 
were impaired, though it does not appear 
in any part of that evidence, that he had 
become what may be called an idiot. 
However, in 1816, his property, aud also 
his person, were placed under the care of 
that Court, and proceedings have taken 
place, which have been much relied on, 
in both of the Courts below, in the deter¬ 
mination of the questions which came un¬ 
der their consideration. 

The first document to which it may be 
expedient to refer, is the report of Mr. 
Pakenham, the Collector, of the 19th of 
July 1816. Mr. Pakenham, in the dis¬ 
charge of his duty, in writing a letter to 
the Court of Wards, proposes to them a 
settlement out of the estate of Fyz Ali 
Khan, and after having mentioned certain 
circumstances relating to the ..amount of 
the property, he recommends the sum to 
be allotted for the expenses of Fyz Ali 
Khan and his family, to be fixed at 200 
rupees a month, namely, 120 rupees for 
Fyz Ali Khan, his two wives, and his 
mother; 80 rupees for the servants’ wages; 
and 50 rupees for the support of a num¬ 
ber of females who have long lived in, 
and been maintained by, the family, and 
to w hom he states that a sum equal to 
what he proposes has been for some time 
past allowed. He adds—** r lhis last item 
1 have not recommended without careful- 
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ly ascertaining that there are such per¬ 
sons who, from having been all along sup¬ 
ported by the Zemindar , may be consider¬ 
ed as entitled to an allowance.” 

Now, without taking this as evidence 
of the fact, that she was the wife of Fyz 
Ali Khan, it is evidence to this effect, 
that so far as Mr. Pakenham’s investiga¬ 
tion had extended, it justified him in 
making the representation which he made, 
in the discharge of his duty, to the Court 
of Wards. The Court of Wards acted 
upon that representation, aud Rai Jan 
continued to receive an allowance of 10 
rupees a month, from the year 1817 up 
to the year 1824, when Fyz Ali Khan 
died. 

It appears, further, that during this 
period, Rai Jan was residing at the house 
of Fyz Ali Khan, or, at least, in that part 
of the building appropriated to women 
belonging to Fyz Ali Khan. All the evi¬ 
dence, so far as it can be called evidence, 
goes to that extent, and, indeed, it ap¬ 
pears scarcely to be a point in controversy. 
There is the report of Mr. Scott, who, it 
may be observed, is hostile to the claim 
of Rai Jan. He states, incidentally, for 
the purpose of justifying his advice, that 
the other wife should not be permitted to 
come into the household of Fyz Ali Khan * 
that this wife is now residing with him. 
He says :—“ Now, as your ward has one 
wife living with him, as far as I am able 
to judge, any intercourse with another 
who has been so long absent, could in no 
degree add to his domestic comfort.” It 
appears that Shums-oon-Nissa, the other 
wife, had been residing separately from 
her husband for a considerable time, and 
that she had presented a petition for the 
purpose of being allowed to return to him ; 
and the ground upon which the Collector 
advises against that petition being com¬ 
plied with, is, that this wife, the present 
Respondent, was residing with him during 
that period, and that, therefore, the re¬ 
turn of Shums-oon-Nissa would be un¬ 
necessary and inconvenient. There are 
several other documents of the same te¬ 
nor, which it is unnecessary, in the view 
of their Lordships, to follow in detail, 
namely, the reports of the Collectors. 
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We apprehid then, that, in point of 
fact, the car comes clearly and indisput¬ 
ably to tb—that this person, Rai Jan, 
was aotuly residing, during a period of 
seven >ars, in the female department of 
Fyz A Khan; that, according to the 
statnents, so far as we can make them 

cc, she was so residing for a twelvemonth 
anterior to th,e birth of this child taking 
place $ that while she so resided, she was 
recognized, to a certain extent, undoubt¬ 
edly, as the wife of Fyz Ali Khan ; that 
the child was born under his roof, and 
that that child continued to be maintain¬ 
ed in his house without any steps being 
taken on the part of Fyz Ali Khan, or of 
any one else, to repudiate his title to le¬ 
gitimacy as the offspring of Fyz Ali Khan. 

If these facts be so proved, the ques¬ 
tion is, whether the evidence is not suffi¬ 
cient to support the legitimacy of the 
present claimant, Saadat Ali Khan, ac¬ 
cording to the law as laid down. In the 
opinion of the law-officers who were there 
consulted, they expressed themselves to 
the following effect : —“ Under the above 
circumstances, in the event of the proof 
of these facts, that Mussumat Rai Jan 
associated with Fyz Ali Khan, and re¬ 
mained with the other females in the 
house of Fyz Ali Khan, and Saadat Ali 
Khan was born of her venter, being the 
offspring of the loins of the said Fyz Ali 
Khan, as is to be clearly understood from 
the proceeding of the Appeal Court of 
Juhangee-nagur, dated the 20th of Sep¬ 
tember 1821:” they then go on to say 
that he would be the lawful child of Fyz 
Ali Khan, and that he and the mother 
^would be entitled to claim their share of 
tfke inheritance. 

]\jow all the facts which are there stat¬ 
ed, iV>on the principle of assumption, ap¬ 
pear tlo us to be maintained by the evi¬ 
dence Xn this case ; namely, that Mussu¬ 



mat Rai Jan did associate with Fyz Ali 
Khan ; that she did remain with the fe¬ 
males of the house of Fyz Ali Khan ; that 
Saadat Ali Khan was born of her venter ; 
and, as to his being the offspring of Fyz 
Ali Khan, we think that is a circumstance 
necessary to be inferred from the previous 
facts. 

With reference, then, to the law, as 
laid down by Mr. Macnaghten, and which 
appears to be acknowledged at the Bar to 
be law: without going into the question 
of the oral evidence, whether there was 
an express acknowledgment of the child 
by Fyz Ali Khan, as the son or not, there 
seems to be that which at least is tanta¬ 
mount to oral evidence of any declaration, 
because there is a consecutive course of 
treatment, both of the mother and of the 
child, for a period of between seven and 
eight years, under circumstances, in which 
it appears to their Lordships to be next 
to impossible that such a mode of treat¬ 
ment would have been continued, except 
from the presumption of the cohabitation, 
and of the son being the issue of the loins 
of Fyz Ali Khan. But their Lordships 
are not disposed to think that the whole 
of the testimony, with regard to the ver¬ 
bal acknowledgment of Saadat Ali Khan, 
ought to be rejected. It is not necessary, 
however to decide the case upon that 
ground, because we think, for the reasons 
I have stated, and without receiving as 
evidence, that which is not legitimate or 
credible evidence, there are sufficient facts 
either admitted by both parties, or prov¬ 
ed by the treatment and the whole res 
gestae in the case, to bring it within the 
principles of law, which have been already 
adverted to, and that, therefore, the Judg¬ 
ment of the Court below must be affirm¬ 
ed, with costs. 
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28th and 29th August, 1844. 

Present : 

Members of the Judicial Committee ,—Lord 

Langdale, Lord Campbell, the Right Hon. 

Dr. Lushington, and the Right Hon. T. 

Pemberton Leigh. 

Privy Councillors,— Assessors, Sir E. H. East, 

Bart., Sir A. Johnston, Knt., and Sir E. 

By an, Knt. 

On Appeal from the Sudder Dewctnny 
Court at Bombay. 

Juveer-bhaee and others,* Appellants, 

„ versus 

Vuruj-bhaee and others,... Respondents. 

Where certain documents, which had been proved 
fcelow, were after the presentation of appeal dis¬ 
covered to have been suppressed by the Judge from 
the Judder Dewanny Adawlut, the case was re¬ 
mitted for reconsideration. 

Lord Langdale : 

Their Lordships have taken the cir¬ 
cumstances of this case into their consi¬ 
deration, and looking iuto the conduct 
pursued by the Judge, in suppressing 
from the Sudder Dewanny Adawlut, cer¬ 
tain documents which had been proved in 
the Court below, their Lordships are of 
opinion that the case was never properly 
presented to the consideration of that 
Court, and consequently that that Court 
had not the means, which they ought to 
have had, of forming their judgment upon 
it. For this reason their Lordships are 
of opinion that this cause must be remit¬ 
ted back to the Sudder Dewanny Adaw¬ 
lut, with a direction that that Court take 
into their consideration such allegations 
as were contained in the several petitions 
of the Appellants, and investigate the 
matters therein alleged in such a manner 
as to them may seem best. 

Certaiu costs have been incurred in 
consequence of the conduct of Mr. Grant. 
That being so, and Mr. Grant having 
been an officer of the East India Com¬ 
pany, it seems to be worthy of their con¬ 
sideration how far they will have regard 
to the costs which the parties have been 
put to, in consequence of the misconduct 
of their Judge. 


* 3, Moore’s I. A., p. 324. 
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29th and 80th November[\ t 1844- 
Present : G 

Members of the Judicial Committee ,—Lord 
Langdale, Lord Campbell, the Rig^ht Hon. 
Dr. Lushington, and the Right i^Hon. T. 
Pemberton Leigh. 

Privy Councillors,— Assessors , Sir E. ' H. 
East, Bart., Sir A. Johnston, Knt., and Si\j 
E. Ryan, Knt. 

On Appeal from the Supreme Court of 
Judicature at Madras. 

Hosanna Arathoon Kera- 
koose,* 


fA “ | Appellant, 


William Ambrose Serle \ R ondents _ 

and others, ... ) 

An order of the Equity side of the Supreme 
Court of Madras, is not invalid, as having beon 
made upon petition without the existence of any 
suit to found the jurisdiction of the Court. 

No question of jurisdiction arises, where notice 
of application for an order, which may he made 
ex parte, is given to a party for tb© purpose of en¬ 
abling him, if he thinks fit, to appear and shew 
cause against it. 

An order of the Equity side of the Supreme Court, 
being made upon the general jurisdiction of the 
Court, and not under the Statute 2 and 3 Vic., 
c. 34, is void, as against public policy; where, by 
the order, the Court allows an officer of it to insti¬ 
tute suits for the protection of the person and pro¬ 
perty of an infant, the officer having direct personal 
interest in the conduct of the suits. 

19th December, 1844- 

Tee Right Hon. T. Pemberton Leigh : 

These appeals are brought by a lady of 
the name of Kerakoose, against two Or¬ 
ders of the Supreme Court of Judicature 
of Madras. The first Order complained 
of was pronounced ou the 26th September 
1843, and was made on the petition of the 
Registrar of the Court. It gave the con¬ 
sent of the Court to the institution of a 
suit in Chancery against the Appellant 
by the petitioner on behalf of the infaut 
children of the Appellant. The second 
Order is dated the 13th February 1845, 
and disallows a plea put iu by the Ap« 
pellant, to a Bill tiled against her by tj;’ t ie 
Registrar, iu the name of the infants^, in 
pursuance of the liberty given . bvG the 
preceding Order. ^ 


3, Moore’s I. A., p. 329. 
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It has been argued at the Bar that the 
first Order, independently of all other ob* 
jections to it, is invalid, as having been 
made upon petition without the existence 
of any suit to found the jurisdiction of 
the Court. We cannot concur in this ob¬ 
jection. 

By a general Order of the Court, made 
on the 6th of May 1843, the Registrar 
was directed to institute proceedings, with 
the previous consent of the Court, in all 
cases where the property of infants should 
appear to be unprotected. With a view 
to obtain this consent in the present case, 
the Registrar presented a petition to the 
Court, and it is plain that this was the 
only proper mode of making the application. 

No question of jurisdiction arises. No¬ 
tice of the application was given to the 
Appellant for the purpose of enabling her, 
if she thought fit, to appear and show 
cause against it. She did think fit to ap¬ 
pear, and did offer reasons against the 
Order, which the Court held to be insuffi¬ 
cient. No process was issued to compel 
appearance, nor was any Order sought to 
be made upon her. It is perfectly fami¬ 
liar to the practice of the Court of Chan¬ 
cery, when an Order is applied for, which 
may be made ex parte , to direct notice of 
the application to be given to the party 
who may be affected by it, to the intent 
that such party, though not subject to 
the jurisdiction of the Court, may appear, 
if he pleases, to protect his interests ; and 
this is what in substance appears to have 
been done in this case. 

It was then said, that upon the merits 
of the case, as they appeared before the 
Court, there was no ground for permitting 
any Bill to be filed against the Appellant, 
iu order to protect the property of the 
infants. 

We are not of that opinion. This lady 
had rendered an account which was nei¬ 
ther full nor satisfactory, and she had 
refused, when called upon, to give the 
further detail, without which it was im¬ 
possible to see either that the assets 
which she had parted with, had been pro¬ 
perly disposed of, or that which remained, 
so far as it belonged to the infants, was 
properly secured. 


But upou general principles, we think 
that the Order in question must be re¬ 
versed. It is founded on the general Or¬ 
der of the 6th May 1843, and the merits 
of that Order appear, therefore, to be in¬ 
volved in the present appeal. We un¬ 
derstand this Order to have been made 
under the general jurisdiction of the 
Court to regulate its practice, and not 
under the powers given by the Statute of 
the 2nd and 3rd Viet., c. 34. The Order 
does not appear to have been transmitted 
to this country, and we are informed, that 
it has never been submitted to the Go¬ 
vernor in Council. 

Upon the general policy of this appoint¬ 
ment of a public officer to institute suits 
on behalf of infants, in all cases where 
their property appears to be unprotected, 
we are not called upon to give an opinion. 
In this country the protection of such 
interests is loft to persons who may be 
willing to come forward at the risk of 
costs, and, subject to that risk, any per¬ 
son is permitted to do so. That this 
practice gives rise to many improper suits- 
is well known to all who have any ex¬ 
perience in the Court of Chancery ; and 
it is very probable that it leaves many 
cases unprovided for, when the interests 
of the infants would require the protec¬ 
tion of a suit. It may well be, that the 
abuses which prevail in Madras, in the 
administration of infant estates, and the 
state of society iu that country, may re¬ 
quire measures which have not been 
deemed necessary iu England, and this 
consideration seems to have dictated the 
Order of the 6th of May. But the ques¬ 
tion is oue of very great public importance, 
regarding not the conduct of suits after 
they are instituted, but the appointment 
of a public officer to institute suits, and 
if it was considered by the Court that it 
was advisable to make such a representa¬ 
tive, and that it had authority to make 
it, we think it should have been done 
under the provisions of the Statute of 
Victoria, in which case the Regulation 
would have been subject to be altered or 
rescinded by Her Majesty iu Council. 

But whatever may be the propriety of 
making provision by the appointment of 
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a public officer for the iustitution of suits 
on behalf of infants, it is of the utmost 
importance that no person should be ap¬ 
pointed for that purpose, of whom even a 
suspicion can exist, that he may be biass¬ 
ed by any personal interest, either in the 
institution of the suit or in the mode of 
conducting it. It is stated to us that 
Mr. Serle, by reason of the office which 
be holds, will both receive fees upon 
the different proceedings in this cause, 
and a commission upon the amount of 
the monies paid into Court. This fact is 
adverted to in general terms by the Ap¬ 
pellant in her papers in the Court below, 
and is urged as one of the objections to 
the institution of the suit. It does not 
appear from any of the Orders, or from 
the Judgment of the Court, that any pro¬ 
vision has been made, or is intended to 
be made, with respect to the fees, or the 
commission which may become due to 
Mr. Serle, in this or other cases in which 
he may sue as next friend. It is plain, 
therefore, that he has a strong personal 
interest both in the institution of suits, 
and in the mode of conducting them, and 
especially in one of the most delicate 
points upon which a next friend can be 
required to exercise a discretion, viz., the 
propriety or impropriety of requiring the 
payment of money, or transfer of funds 
into Court. 

It is of great importance in all coun¬ 
tries, and more particularly in a country 
like India, that no officer of a Court of 
Justice should be even exposed to the 
suspicion, that in the discharge of his 
official duties his conduct may be in¬ 
fluenced by any personal consideration ; 
and although we see no reason to think 
that the proceedings in the present case 
have been at all affected, either in their 
origin, or their conduct hitherto, by such 
•considerations, yet when there is room 
for the operation of sinister motives, the 
belief of their operation can hardly be ex- 
eluded from the minds of the parties. 

For these reasons, our humble advice 
to Her Majesty will be to reverse the first 
Order complained of, that of the 26th 
September 1843, and all further proceed¬ 
ings in the suit will of course be stayed. 
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It does not appear necessary, therefore, 
to make any Order upon the second ap¬ 
peal. 


{11th and 18 th December, 1844- 
Present : 

Members of the Judicial Committee ,—Lord 
Langdale, Mr. Baron Parke, the Right 
Hon. Dr. Lushington, and the Right Hon. 

T. Pemberton Leigh. 

Privy Councillors,— Assessors, Sir E. H. East, 

Bart., Sir A. Johnston, Knt., and Sir E. )\ 
Ryan, Knt. a 

On Appeal from the Sudder Dewanny 
Adawlut of Bengal . 

Chowdry Deby Persad and ) . „ . 

Bent Persad,* ... j ******* 

versus 


Chowdry Do’wlut Sing, 


Respondent . 


A rufanama , or deed of compromise, containing 
a statement of the fact of payment of the considera¬ 
tion money, is not conclusive evidence, as the state • 
ment of such a fact in a deed under the seal would 
be in a Court of law in England; but a jprimdL facie 
evidence, that may be rebutted by the proof of 
non-payment. 


Mr. Baron Parke : 


Their Lordships are of opinion, that in 
this case they ought to advise Her Ma¬ 
jesty to affirm the Decree of the Sudder 
Court. There is no doubt that the deed 
of rufanama , which was executed between 
the parties, affords evidence, as to the 
only fact which we have to dispose of 
upon the present case, namely, whether 
the Rs. 21,000, which were stipulated as 
the sum to be paid down, upon executing 
the deeds of compromise, were paid or 
not. There is no doubt that the rufa¬ 
nama, which contains a statement of the 
fact, that the Rs. 21,000 were paid, is 
evidence. It is admitted on both sides, 
that it was not conclusive evidence, as 
the statement of such a fact in a deed 
under the seal would be in a Court of law 
in England; but it is evidence as far as 
it goes. 

Then let us see whether that evidence, 
which is prima facie propf of the payment. 


* 3, Moore’s I. A., p. 347. 









is or is not rebutted by all the circum¬ 
stances of the case. 

We think, that looking at the mode in 
which this case has been treated by the 
Judge of the Sudder Dewanny Adawlut 
(who must be supposed to be well inform¬ 
ed of the law and the practice in India 
in such cases) ; the statement of such a 
fact in a deed of this description, is primd 
facie evidence, that the money therein 
stated to be paid, was paid at the time of 
the execution of the deed. But he says 

that it is an understood thing that after 
documents are drawn out, money men¬ 
tioned in them is paid, and, therefore, 
mention of the receipt of money is made 
in the documents.” 

Now that being so, the inference that 
would be derived from the statement of 
such a fact in the deed is, that the rufa - 
nama must primd facie be considered as 
evidence, that there was at the time that 
the deed was executed, and as part of the 
same transaction, a payment of money. 
But that evidence is completely rebutted 
by all the parol evidence in the case, and 
by the admission of the parties, because 
all the witnesses present at the time of 
the transaction of the execution of the 
rufanama, either are silent as to the fact 
of the payment, or they expressly depose 
that no payment took place at the time. 

The Appellants themselves admit in the 
proceedings, that such was the fact, for 
they have stated in their answer to the 
plaint iu the Zillah Court, that the money 
was received, without stating at what 
time—not stating that it was received at 
the time the deed was executed. In the 
rejoinder they make a different statement, 
and say that the money was paid antece¬ 
dently to the execution of the deed, 
namely, while the draft of the deed was 
being prepared. In the petition to the 
Sudder Court, they state that the money 
was paid at the time that the deeds them¬ 
selves were prepared. Thus varying iu 
the statement of the time and place of 
the payment of the money, but not stat¬ 
ing in any of them, that the money was 
paid at the time the deed was executed. 

Therefore, the question now is this: 
the primd facie inference arising from the 


statement in the deed being rebutted, 
how stands the evidence with regard to 
the fact of the payment ? The witnesses 
who depose to the execution of the rufa - 
nama t state that the Plaintiff upon that 
occasion admitted that he had received the 
money at an antecedent time. Now is 
that fact proved 1 If that fact had been 
proved, that the money had been paid at 
an antecedent time, not immediately at 
the time of the execution of the deed, 
but whilst the deed was beiug prepared, is 
it probable that such a sum as that would 
have passed from the one party to the 
other, without some receipt beiug given? 

Then it is afterwards alleged by the 
Appellants, that the payment took place 
in the presence of respectable witnesses. 
Now those witnesses were not called iu 
the Zillah Court, nor is any meutiou made 
of them in the Petition of Appeal; but 
iu the Petition of Review it is stated as 
a fact, that the Defendants had offered 
to briug forward those respectable wit¬ 
nesses before whom he said the payment 
took place, and that the Judge of the in¬ 
ferior Court, the Amin , had refused to 
receive them. Now it is impossible for 
their Lordships to believe that such could 
have been the case ; because it appears, 
that the proceedings before the Amin are 
conducted with regularity, according to 
the Regulations prescribed by the East 
India Company. Amongst these Regu¬ 
lations, it is ordered, that every document 
should be on the file of the Court, and if 
there had been any petition to examine 
those witnesses, there is no doubt that 
there would have appeared upon the files 
of the Zillah Court, some durkhast or pe¬ 
tition, for the examination of those wit¬ 
nesses. Therefore, it is impossible, that 
their Lordships can believe that any such 
application had been made to the Amin. 
Then there is an admission by the De¬ 
fendants, that there were those respect¬ 
able witnesses who might have been 
brought forward; and the circumstance 
of their not bringing them forward is ex¬ 
ceedingly strong, that no such fact took 
place, as that there had been, antecedent 
to the rufanama , the payment of this sum 
of money. 
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Besides all this, it is insisted that there 


are some circumstances, from which it is 
to be inferred that this payment took 
place, because it is said, in the first place, 
that at the time when the instalments, 
stipulated for in the Deed of Compromise, 
were paid, no mention was made of the 
fact of the large sum of Bs. 21,000 not 
having been paid. Now that is a fact, 
certainly, which at one time weighed 
with their Lordships, and which it ap¬ 
peared desirable to have explained ; and 
explanation is given of the fact by the 
evidence of Ghunsam Lai. Ghunsam Lai 
is a person to whom both the Judge of 
the inferior Court and the Judge of the 
Sudder Dewanny Court give credit; both 
of them have stated that they acted upon 
his evidence, and, therefore, they must 
have formed an opinion that his evidence 
was worthy of belief. And they are much 
more competent to form an opinion than 
we are. This witness says, that at the 
time the payment was made, this conver¬ 
sation took place between the Appellants 
and the Bespondent :—“ What do you 
say now about the payment of the Bs. 
21,000, in cash, mentioned in the docu¬ 
ment 1” The Appellants, in answer, said, 
“ It is difficult to pay at once Bs. 21,000. 
We shall arrange for it, and when the 
money is paid we shall take a receipt.” 
Therefore, it is clear that at that time 
there was mention made of the non-pay¬ 
ment of the large sum of Bs. 21,000. The 
Kazi, indeed, as the Appellants’ counsel 
has observed, when he is interrogated as 
to the same conversation, says that none 
such took place. But in estimating the 
value of evidence, the testimony of a per¬ 
son who swears positively that a certain 
conversation took place, is of more value 
than that of one who says that it did not, 
because the evidence of the latter may be 
explained, by supposing that his atten¬ 
tion was not drawn to the conversation 
at the time. 

Another circumstance which also had 
weight with their Lordships at one time, 
is the delay in the institution of the suit. 
That circumstance is no doubt deserving 
of consideration. It may have been that 
the Bespondent was prevented from in- 
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stituting the suit sooner, by delusive and 

evasive promises made from time to time. 
The mere circumstances of the delay in 
the suit, is a circumstance of some weight, 
but not of any great weight, when we 
look at the other facts of the case. 

Their Lordships are of opinion, that 
the burden of proof, which lay upon the 
Appellants, of showing the payment of 
the money, has not been discharged. 
They have given some primd facie evi¬ 
dence of the payment, but that has been 
rebutted by the other evidence in the 
case, and by the consideration, that if it 
had been true, there were witnesses who 
could have placed the fact beyond dis¬ 
pute had they been called. It is not like¬ 
ly that the payment of so large a sum, 
which would require, according to the 
habits of the natives in India, a consider¬ 
able time to effect, could have taken place, 
without some persons being present, who 
could have proved the facts. Upon the 
whole, their Lordships are of opinion, that 
the Judgment of the Sudder Court, and 
also the Judgment of the Amin, are per¬ 
fectly right; and, therefore, that the De¬ 
cree ought to be affirmed, with costs. 


7th and 8th February , 18Jf5. 
Present : 

Members of the Judicial Committee ,—Lord 
Brougham, the Vice-Chancellor Knight 
Bruce, the Right Hon. Dr. Lushington, and 
the Right Hon. T. Pemberton Leigh. 

Privy Councillors,— Assessors , Sir E. H. 
East, Bart., Sir A. Johnston, Knt., and Sir 
E. Ryan, Knt. 

On Appeal from the Sudder Dewanny 
Adawlut at Madras. 

Namboory Setapaty and 
others,* 

versus 

Kanoo-Colanoo PuLLiAand ) ^ 
others, ... ... f Respondents . 

Where the Plaintiffs, alleging no case of injury 
done to them by the Defendants, asked for a mere 
declaration of right to perform certain religious 
ceremonies, all the decrees of the Courts in India 
were reversed, and the plaint dismissed for insuf¬ 
ficiency of evidence to establish such a right. 

* 3, Moore’s I. A., p. 359. 
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Qucere :—Whether the Courts in India have any 
jurisdiction to proceed to the determination of such 
a question, as a mere matter of law ? 

Lord Brougham : 

Before stating wliat the Judgment of 
their Lordships is, it is necessary that I 
should, upon two points, guard it from 
the possibility of misconstruction. One 
of those points is exceedingly important 
in this case, and with a view to the me¬ 
rits of cases of this description. The 
other is of equal importance in a more 
general view, with reference to other pro¬ 
ceedings and other cases at large. 

In the first place,'their Lordships wish 
to guard very carefully against its being 
supposed, that in what they are about to 
do, namely, to reverse all the previous 
decisions, that is, of the Zillah Court, the 
Provincial Court, and the Sudder De- 
wanny Court, they give any opinion what¬ 
ever upon the question, whether those 
Courts had a right to proceed, or had 
jurisdiction to proceed, to the determina¬ 
tion of the question, as a matter of law 
merely. Whatever the inclination of 
their Lordships* opinion may be, that not 
having been the subject of argument, of 
discussion, or of decision below, they do 
not consider that upon that point they 
are entitled, or that they are called upon, 
to give any judgment, and they gladly 
withdraw from it. 

The other point is with respect to the 
operation of that most beneficial Regula¬ 
tion, XV. of 1816, sec. x., c. 3, to which 
I would add clause four, for that is even 
stronger and clearer than the third, show¬ 
ing distinctly that it is not directory, but 
mandatory and imperative. Holding the 
Regulation, generally speaking, but es¬ 
pecially that part of it, with which we are 
more particularly dealing here, to be a 
most wholesome and beneficial Regula¬ 
tion, requiring to be most zealously 
guarded and most carefully kept in view, 
and if possible extended, as I hope it may 
be, to the other Presidencies (a), (but 
that is my own private opiuion merely,) 
it would be highly inexpedient that any 
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doubt should exist of the determination 
of their Lordships on all occasions hence¬ 
forth, as on all occasions hitherto, (and I 
allude particularly to a Judgment which 
was pronounced last June (b), by my right 
honourable colleague, Dr. Lushington,) 
to abide by and support that Regulation. 
Nothing, therefore, to be done to-day, is 
to be taken, as in any way impeaching, 
or as doing otherwise than showing forth 
and testifying the high respect for that 
Regulation, which their Lordships con¬ 
tinue to feel. 

Having made these preliminary obser¬ 
vations, I have only further to state the 
opinion of their Lordships, in which we 
all agree, and in which we have the con¬ 
currence of the able and learned persons 
who are the assessors of their Lordships 
in these Indian cases, that their Lord- 
ships think fit to determine that the 
Plaintiffs not having, in their opinion, 
alleged any case of injury done to them 
by the Defendants, upon which they were 
entitled to go into evidence, and not hav¬ 
ing, therefore, established any case for 
damages in their suit against the Defen¬ 
dants, no question remained but of a 
mere declaration of a right to perform 
certain religious ceremonies ; that if the 
Courts below had jurisdiction to proceed 
to the determination of that question in 
this suit (upon which their Lordships 
guard themselves in their Judgment, as 
well as in the prefatory observations which 
I have made, against giving any opinion), 
the Plaintiffs have not produced sufficient 
evidence to establish such a right; that, 
under these circumstances, all the De¬ 
crees, therefore, ought to be reversed, and 
the plaint dismissed (the reversal by the 
Sudder Court amounts, in fact, to a dis¬ 
missal of the plaint) ; but it is not, as it 
ought to be, a dismissal without costs ; 
and that this decision should be without 
prejudice to the existence or the non-ex¬ 
istence of the right claimed by the Ap¬ 
pellants, in any other suit, in which such 
a question may be properly raised. 


(b) Srimut Moottoo Vijaya Raglianadha Gowery 
Perria Woodia Taver v. llany Auga Moottoo Nat¬ 
ch air. Ante, p. 280. 
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It is fit that I should add, in order to 
prevent all mistakes, and all applications 
to us,. henceforth, on the subject, that 
the result of the decision of their Lord- 
ships clearly is, that all the costs of each 
party must be borne by that party, both 
in the Zillah and Provincial Courts, and the 
Sudder Court, and here. We do not deny 
that there is a right to give costs in the 
way in which the Sudder Court gave 
them ; but we do not think that this was 
a case for it. There is also, no doubt, a 
right here to give costs to the party sup¬ 
porting the Decree, but it is very rarely 
done. 


13th and llfth June, 1845. 

Present : 

Members of tho Judicial Committee ,—The 
Lord President, (Lord Wharncliffe), Lord 
Brougham, the Vice-Chancellor Knight 

Bruce, and the Right Hon. Dr. Lushing- 

ton. 

Privy Councillors. — Assessors, Sir E. H. 
East, Bart., Sir A. Johnston, Knt., and Sir 
E. Ryan, Knt. 

On Appeal from the Sudder Dewanny 
Court at Bombay. 

The Moktodims op Kun- ) A Uant 

KUNWADY,* ... J ^ 

versus 

The Enamdar Brahmins op ) R deuts . 

SOORPAL, ... ... J 

Where a reference to ail arbitration is not effec¬ 
tual, and an award, not properly so considered, al¬ 
though there be an agreement to abide by the 
Punchayef s opinion and determination, it is open 
to the parties to contend that the agreement and 
determination do not necessarily bind ; and to bring 
forward all the circumstances of the case, for the 
purpose of showing it to be inequitable, that they 
should bind. 

Semble .—The Judicial Committee will not give 
way to objections of mere form, that do not mate¬ 
rially affect the merits of the case. 

The Vice-Chancellor Knight Bruce : 

Their Lordships have felt, aud even 
with the aid of the information commu¬ 
nicated by the Appellants’ Counsel, still 
feel, some difficulty in following some 
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parts of the proceedings below ; with re¬ 
gard, however, to the objections merely 
of form, taken here on the part of the 
Appellants, after considering them, and 
especially giving due weight to the ob¬ 
servations upon the reference made by 
the Sudder Judge, to chapter 2, sec. xxxiv., 
of Regulation XVII. of 1827, and upon 
the 4th and 5th sections of Regulation 
VI. of 1830, urged by the Appellants’ 
Counsel, their Lordships, though not 
thinking those objections unreasonably 
taken, or without colour, do not feel dis¬ 
posed to accede to them. 

The tendency of the Judicial Commit¬ 
tee since its institution (as of the Privy 
Council before), has been, not to give way 
unnecessarily to objections of that nature ; 
and in the present instance, the nature of 
the jurisdiction whence the appeal comes, 
the nature of the proceedings themselves, 
and the course pursued by the Appellants 
below, render it right, in their Lordships’ 
judgment, to deal with the matter before 
them upon its substance aud its merits. 
And the case so viewed has mainly two 
questions. First,—Ought the Court be¬ 
low to have treated the decision of the 
Punchayet as correct and binding? Se¬ 
condly,—If not, had the Sub-Collector^ 
Mr- Shaw, and the Court of Sudder, 
adopted the right line of boundary 1 
Upon the first question, the Appellants 
have conceded that the decision of the 
Punchayet is, by the Bombay Regulations 
of 1827, prevented from having the force 
of a judicial sentence, a judicial determi¬ 
nation, or of a regular award in a techni¬ 
cal sense ; while the Respondents on their 
side have not denied, that it is receivable 
in evidence and to be considered as part 
of the materials in the cause. But its 
conclusiveuess, denied by the Respon¬ 
dents, is asserted by the Appellants, who 
iusist, that it was a binding agreement 
between the parties to abide by the Pun - 
chayet's determination, which they say 
ought to be upheld. Their Lordships, 
however, are of opinion, that if there was 
in effect an agreement to abide by the 
Punchayet's opinion and determination, 
aud if the opinion was expressed and the 
determination made, by those who it was 
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agreed should do so, (a poiut not neces¬ 
sary to be decided,) it was nevertheless, 
and is, the right of the Respondents, to 
contend that the agreement and determi¬ 
nation do not necessarily bind ; and to 
bring forward all the circumstances of the 
case, for the purpose of showing it to be 
inequitable, that they should bind. In a 
word, to resist the Appellants’ demand, 
so far as it rests on what the Punchayet 
did, on grounds analogous to some of 
those on which the specific performance 
of an agreement may be resisted in Eng¬ 
lish Courts of Eqpity. What may be 
the rule in case of an effectual reference 
to arbitration, and an award, properly so 
considered, their Lordships do not think 
it necessary to say; for in their judgment, 
haviug regard to the Bombay Regulations 
of 1827, and the undoubted facts of the 
case, au effectual reference to arbitration, 
and an award, properly to be so consi¬ 
dered, did not exist in the present in¬ 
stance : though, if there had been an 
award, their Lordships are not satisfied, 
that grounds do not appear upon which 
it is invalid, or might have been set aside. 
Viewed as matter of agreement, it is their 
Lordships’ opinion, from the circum¬ 
stances of the case, and the whole course 
of proceeding, that reliance cannot be 
placed on what the Puncliayet have done, 
and that it would be unjust to enforce 
their decision against the Respondents. 

With regard to the true line of boun¬ 
dary, their Lordships think that there is 
sufficient evidence to show that fixed by 
the Punchayet not to be the true line,—a 
conclusion which they do not solely form 
from the circumstances, that it did not 
accord with the case alleged on either side. 
That the line fixed by the judgments 
against which the Appellants have appeal¬ 
ed is the true line, does not, in their Lord- 
ships’ view, clearly appear j but the evi¬ 
dence does not prove any other line more 
probable. Assuredly the Appellants have 
not established, that either of these judg¬ 
ments is substantially wrong; and as Mr. 
Shaw appears to have examined the sur¬ 
face of the disputed land himself, and to 
have bestowed care and attention upon 
the subject, it does not seem likely that 


any further investigation can materially 
advance the cause of truth or justice; 
their Lordships, on the whole, consider 
the right course to be, to dismiss the 
Appeal but without costs. 


17th, 18th and 19th June , 184-5. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, the Vice-Chancellor Knight 
Bruce, the Right Hon. Dr. Lushington, 
and the Right Hon. T. Pemberton Leigh. 

Privy Councillors,— Assessors , Sir E. H. 
East, Bart., Sir A. Johnston, Knt., and Sir 
E. Ryan, Knt. 

On Appeal from the Supreme Court of 
Judicature at Calcutta. 

Anne Casement,* ... Appellant , 

versus 

John Williamson Fulton ) , , 

aud Wife,... ... / Kes P onaenls - 

A person made his last Will in writing, and sign¬ 
ed it in the presence of a witness, who also sub¬ 
scribed it in his presence. Somo hours after, an¬ 
other witness also signed the Will, after hearing the 
testator acknowledge his subscription, the first 
witness also acknowledging his subscription at the 
time. Moreover, both the testator and the first 
witness were present, when the second subscrib¬ 
ed :— Held , affirming the decision of Supreme Court 
at Calcutta, the execution not a sufficient compli - 
ance with the requirements of the Indian Will Act, 
No. 25 of 1838, of which the words ‘ and such wit¬ 
nesses shall subscribe’ admit of no other construc¬ 
tion than—such present witnesses, or such witnesses 
so being present at the same time. 

25th July , 184-5. 

Lord Brougham : 

General Sir William Casement being 
stricken with cholera, made his last Will 
iu writing, on the 16th of April 1844, in 
his house, near Calcutta, and signed it, in 
the presence of Simon Nicholson, his me¬ 
dical attendant, who also subscribed it, in 
his presence, being in the next room, a 
few yards from the General, and in full 
view of him. Another witness, Alexander 
Garden, was brought, some hours after, 
to the apartment, and signed it, after 
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hearing the General acknowledge his sub¬ 
scription, and Mr. Nicholson, his fellow 
witness, also acknowledged his subscrip¬ 
tion. Moreover, both the General and 
Mr. Nicholson were present when Mr. 
Garden subscribed. The question, and 
the only question arising upon the factum, 
is, whether are not the subscription of the 
two witnesses was so made, as to comply 
with the statutory requisition, the signa¬ 
ture of Nicholson being not made but 
only acknowledged in Garden’s pre¬ 
sence ; and the determination of this 
question must be governed of course by 
the construction put upon the statutory 
provision, which we may take to be that 
of the Indian Will Act, sec. vii., copied 
from the English Act, 1 Viet., c. 26, s. 
ix., with the single omission of the words 
“ attest and” after “ shall,” and before 
“ subscribe.” We are clearly of opinion, 
that this alteration, can make no differ¬ 
ence in the construction, and, therefore, 
we are to deal with the question, as if it 
had arisen upon the English Statute. The 
Court below held, the execution not to be 
a sufficient compliance with the Act, aud 
we have come, after a very full hearing 
of the case, aud after deliberately consi¬ 
dering the whole question, to the same 
conclusion, without any doubt or hesita¬ 
tion. 

The Statute of Frauds (29 Car. II., c. 
3, s. 5), requires the Will to be signed by 
the Testator, in the presence of the wit¬ 
nesses j nevertheless, the construction 
put upon that important provision has 
been, that an acknowledgment is equiva¬ 
lent lo a signature. How far this lati¬ 
tude of interpretation was justified in 
principle, we need not now stop to inquire, 
else it might well be suggested that to do 
an act in the presence of a witness, and 
to acknowledge having done it when the 
witness was not present, are two entirely 
different things,—as different as the wit¬ 
nessing a fact or act, and the witnessing 
a confession of that fact or act. But it 
is too late to raise any such objection ; 
we may, nevertheless, observe, that the 
greatest Judges who have dealt with the 
subjeot have admitted the force of such 
considerations, and lamented the latitude 
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given to the statutory provision by their 
predecessors, who first broke in upon its 
strictuess. When Lord Hardwicke, in 
1752, was first called upon to adopt this 
construction, he expressed that it had for 
a long while been vexata queestio ; but 
still he felt the weight of authority too 
great to adopt the course he manifestly 
inclined to. Grayson vs. Atkinson (2 Ves. 
Sen. 454). Two years after, the point 
was more solemnly considered in Ellis vs. 
Smith (1 Ves. Jun. 11), and adjudged by 
the same great lawyer, who then had the 
assistance of Sir J. Strange, M. R., Willis, 
C. J., and Parker, C. B. All these emi- 
ment men expressed their opinion, that 
had the question been open, and that they 
were called upon now to decide it for the 
first time, they should not have held ac¬ 
knowledgments sufficient. But they found, 
on examining the cases, that the case was 
not res Integra. It had beeu held, that 
acknowledgment was equivalent to sign¬ 
ing, by Lord Jefferys (Skinner, 227), by 
Trevor, C. J. (Com. 197), and by Lord 
King, in Dormer vs. Thurlaud (2 P. W. 
260) ; nor was there to be found any con¬ 
flicting authority except the supposed 
obitur dictum of Lord Holt, in Lee vs. Libb 
(Carth. 35-8), of which Willis, C. J., said 
(1 Ves. Jun. 13), that “ many things were 
ascribed to that great man, which, on exa¬ 
mination, his Lordship had found never 
to have been said by him,” aud he adds, 
that “ obitur dicta ” were frequently “ nun- 
quam dicta” Their Lordships, therefore, 
all considered the matter as not “ res 
integral ’ but “ res judicata and held that 
it was the safer and wiser course “ stare 
decisis.” 

We are thus fully warranted in refus¬ 
ing to carry one step further, a construc¬ 
tion which so great a weight of authority 
lamented, and showed to have been ill- 
advised in its inception, and we are left 
in no doubt how these eminent Judges 
would have dealt with the present at¬ 
tempt to extend the latitude already giv¬ 
en. They never would have held, that a 
witness acknowledging his subscription in 
the presence of his fellow-witness was 
equivalent to his signing in that fellow- 
witness’s presence. 
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It is further to be observed, that the 
new Act expressly allows the acknow¬ 
ledgment of the Testator to be as good 
as the signature, adopting the construc¬ 
tion put on the Statute of Frauds by ju¬ 
dicial decision. But it says nothing of 
the witnesses acknowledging. This is a 
very strong argument in favour of reject¬ 
ing the proposed extension ; for surely, 
had the legislature meant to make ac¬ 
knowledgment equivalent to signing in 
both cases, the word acknowledge would 
have been repeated in connection with 
the attestation; which it is not. 

Let us now see, then, if the other ar¬ 
gument of the Appellants is better found¬ 
ed—that which denies the Statute to re¬ 
quire a signature of both witnesses in 
each other’s presence. 

Here we must observe, that though 
the Act adopts the large construction, as 
regards acknowledgment, it imposes new 
requisitions, as to attestations. The Sta¬ 
tute of Frauds did not require that the 
witnesses to the subscription of the Testa¬ 
tor should be present at the same time. 
But the new Act does require this. The 
Testator shall sign in the presence of two 
or more witnesses, present at the same 
time; and no doubt this is a most whole¬ 
some addition, and one tending to secure 
the compliance with what was manifestly 
the intention of the legislature in the 
older Act ; for, if one witness may be pre¬ 
sent one day, aud another a different day, 
perhaps at an interval of years, how can 
we say that both attest the same fact, 
that important fact for which their pre¬ 
sence is required—the capacity of the 
Testator? He might be sane one day 
and insane another; and thus his capacity 
would only be attested by a single wit¬ 
ness, because his two different conditions 
would only have one witness each. 

It is not, perhaps, so important that 
the witnesses should both sign in each 
other’s presence; nevertheless, it is of im¬ 
portance, for it gives an additional securi¬ 
ty against fraud or mistake, the signature 
being an act-—the acknowledgment only 
a word. But be the reason what it may, 
if the law has said that the witnesses 
must sign in each other’s presence, we 


are bound ; and there can be no reason¬ 
able doubt raised, that the words of the 
Act amount to this requisition—the Tes¬ 
tator is to sign or acknowledge in the 
presence of the witnesses present at the 
same “ time.” He is not to sign or ac¬ 
knowledge before the witnesses present at 
different times. But here he has acknow¬ 
ledged before them, present at the same 
time. Then must the witnesses who sub¬ 
scribe be present at the same time? We 
think the words admit of no other con¬ 
struction, for it is ‘‘and such witnesses 
shall subscribe.” Now this forms one 
sentence, with the preceding words , <( pre¬ 
sent at the same time,” and “ such” must 
plainly be read,—such present witnesses, 
or such witnesses so being present at the 
same time. “ Such” describes not mere¬ 
ly the names of the witnesses, but all 
that is previously enacted respecting 
them. One quality of these witnesses is 
their being present at the same time. 
Therefore, we cannot limit the meaning 
of the large word of reference, “such,” 
to the mere names or persons of the wit¬ 
nesses ; it must embrace what had just 
been said of their presence ; it must mean 
“ the witnesses, &c., present at the same 
time.” 

To be sure, a very short end would be 
made of this controversy, were we to read 
the enactment as we are called upon to 
do in the argument, and, stopping short 
at the early part of the section, we were 
to suppose that “ executed in manner 
hereinafter mentioned,” refers only to the 
signing or acknowledging by the Testator, 
aud not to the attestation of the witnesses. 
But so extraordinary a construction would 
also make a short end of the whole pro¬ 
vision, and would dispense with the ne¬ 
cessity of any witnesses at all, and of any 
subscription by witnesses, whether in 
each other’s presence or not; for the Sta¬ 
tute very probably would be confined to 
the not executing by the Testator, and no 
further invalidity could possibly arise 
from any want of attestation. Nothing 
can be more hopeless than this argument. 
It is rested upon the supposed application 
of the word “ execution” to the Testator’s 
part alone; for they say that the Testator 
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exeoutes, the witnesses attest. But this 
is utterly untrue. The Testator does not 
execute; he makes aud publishes. In 
truth, the word execute applies to a deed, 
rather than to a will, and occurs not at 
all in the 5th section of the Statute of 
Frauds. In the Statute of Wills, 32 Hen. 
VIII., and 34, 35 Hen. VIII., it occurs, 
but only as applied to other instruments 
than Wills ; “ other acts,” as they are 
termed. It is certainly to be wished, 
that in framing Statutes, the same words 
should always be employed in the same 
sense, aud that the introduction of new 
terms, in dealing with the same matter, 
should be avoided. Yet w T e cannot say 
that the word “ execute” is used by the 
framers of this Act, in any other than a 
correct and technical sense. It is em¬ 
ployed plainly to designate the whole 
operation, including both the signature 
or acknowledgment of the Testator, and 
the attestation of the subscribing witness¬ 
es, and it is not used at all to designate 
the Testator’s part alone. The same use 
is made of the word in the great case al¬ 
ready referred to, of Ellis vs. Smith. Lord 
Hardwicke (1 Yes. Jun. 16) afterwards 
uses execution to mean the whole opera¬ 
tion. The Master of the Rolls ( ib . 14) 
uses it in the same sense. The Chief 
Justice aud Chief Baron-use it to desig¬ 
nate the making and publishing. Nay, 
the learned persons who drew up the pre¬ 
sent Appellant’s case, and who use this 
argument, have, in one page of their case, 
used the word in all its senses, both as 
designating the making and publishing 
by the Testator, and the whole act of 
making, publishing, and attesting. We, 
therefore, at once reject the argument, 
grounded upon this commentary on the 
word executed. 

Agreeing altogether, as we do, with the 
Court below, on the merits, we are re¬ 
lieved from the necessity of deciding the 
preliminary question, whether or not the 
proceedings of the Appellant pre-empt 
this Appeal. Had we differed with the 
Judgment below, we must have disposed 
of that question. It now becomes wholly 
unnecessary so to do. We only say that 
our present Judgment does not in any 
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way touch it, and that we certainly give 
no opinion at variance with the law and 
practice of Doctors’ Commons on this 
head. The question does not come be¬ 
fore us. 

The Judgment appealed from must be 
affirmed. The costs of all parties, both 
here aud below, to come out of the estate. 

19th and %0th June , 184-5. 

Present : 

Members of the Judicial Committee ,—Lord 

Brougham, the Vice-Chancellor Knight 

Bruce, the Right Hon. Dr. Lushington, 

and the Right Hon. T. Pemberton Leigh. 

Privy Councillors,— Assessors , Sir E. H. 

East, Bart., Sir A. Johnston, Knt., and Sir 

E. Ryan, Knt. 

On Appeal from the Supreme Court of 
Judicature at Bombay . 

Henry Fawcett and others,* Appellants , 
versus 

The Justices of Bombay,... Respondents. 

Where a person, according to a rate, under the 
Statute 33 Geo. III., c. 52, sec v 168 ; was assessed as 
owner or occupier of a house or building, upon a 
sum higher than the rent at which the property 
might reasonably be expected to be let, from year 
to year, for having a fixed machinery in it: Held 
the assessment was upon a wrong principle, the 
proper measure of the real annual value of the pro¬ 
perty, as defined by sec. 1 of the Statute 6 and 7 
Will. IV., c. 96, seeming to their Lordships sub¬ 
stantially a correct test or definition to be applied 
under the Statute 33 Geo. III., c. 52. 

The Vice-Chancellor Knight Bruce : 

The question is, whether the Appel¬ 
lants, who by the rate in dispute, made 
the 13th of February 1834, have been 
assessed upon uo less an amount than 
300,000 rupees, have by it, under the 
Statute 33 Geo. III., c. 52, sec. 158, 
been duly and equally assessed as owners 
or occupiers of houses, buildings, or 
ground, according to their true and real 
annual value. Unless they have been so 
assessed by the rate, the Appeal is well 
founded. It has been argued for the 
Appellants, that it does not sufficiently 
appear from the materials before their 
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Lordships, what the rate is, or of what 
house or buildings, ground or grounds, 
the Appellants have been assessed as 
owners or occupiers. If there is any 
foundation for this argument, or any im¬ 
portance in the point, it is in the Ap¬ 
pellants’ favour. But their Lordships not 
wishing to rest their decision upon it, de¬ 
cline giving any opinion upon the ques¬ 
tion. Assuming .this objection to be out 
of the way—that is, assuming the rate to 
appear, and the Appellants to.have been 
rated in respect only of rateable property, 
occupied by them, of a specified and pro¬ 
perly ascertained nature—their Lordships 
think it manifest that the assessment, as 
far as the Appellants are concerned, was 
on a wrong principle. If it was legiti¬ 
mate, or proper, to introduce into the 
calculation of the true and real annual 
value of the property in question, or to 
refer, for the purpose of the calculation, 
to the elements or circumstances which 
the Justices and the Court of Quarter 
Sessions have introduced, or referred to, 
other and further elements, or circum¬ 
stances, ought also to have been referred 
to, or introduced, which do not appear to 
have been so introduced, and which can¬ 
not be assumed to have been so intro¬ 
duced. 

An examination of the case of The 
Queen vs. The Grand Junction Railway 
(4 Q. B. Rep. 18), in comparison with the 
case which was before the Supreme Court 
in the present instance, will sufficiently 
explain their Lordships’ meaning in this 
respect- But are even the principles on 
which the decision in the Court of Queen’s 
Bench proceeded, applicable to such a 
case as the present ? Their Lordships are 
not satisfied that they are. If of two 
manufacturers in the same street, carrying 
on precisely the same kind of business” 
by means of fixed machinery, one makes 
an annual profit of £2,000 per annum, 
the other an annual profit of only £1,000 
per annum, that circumstance, if the res¬ 
pective buildings and machinery do not 
materially differ in size, description, ex¬ 
tent, or quality, cannot render the one 
liable to be assessed at a higher rate than 
the other. The greater or less degree of 
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success, with which a trade or manufac¬ 
ture is conducted, in a warehouse, or ma¬ 
nufactory, or other building, having or 
not having fixed machinery, depends on 
many and various contingencies and cir¬ 
cumstances, of a nature foreign to the 
mere capabilities of the warehouse, manu¬ 
factory, or building, and cannot form a 
just ingredient, in any calculation, of its 
true and real annual value. 

The test or definition afforded by sec¬ 
tion 1, of the Statute 6 and 7 Will. IV., 
c. 96, in these words—“ The net annual 
value of the several hereditaments rated 
thereunto, that is to say, of the rent at 
which the same might reasonably be ex¬ 
pected to let, from year to year, free from 
all usual tenants’ rates and taxes, and to 
the commutation rent-charge, if any, and 
deducting therefrom the probable average 
annual cost of the repairs, insurance, and 
other expenses, if any necessary, to main¬ 
tain them in a state to command such 
rent,”—seems to their Lordships substan¬ 
tially a correct test or definition to be 
applied under the Statute 33 Geo. III., 
c. 52. And they are satisfied that the 
application of the test or definition, to 
that which has been done in the present 
instance, is destructive of the rate. They 
are satisfied that no such principle was 
followed or kept in view. There must be 
judgment, therefore, for the Appellants, 
and the costs which they were ordered to 
pay below, if paid, must be refunded. 

Their Lordships desire it particularly 
to be understood, that they do not mean 
to express or intimate any opinion against 
the rateability of fixed machinery, or any 
opinion how this case might have stood, 
if the business which at the warehouses, 
and with the machinery in question, the 
Appellants carry on, could not be carried 
on at Bombay, by any other persons than 
themselves, or in any other warehouse or 
place there, than the warehouse in ques¬ 
tion, or by any machinery, except the 
very identical machinery, used by them. 
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20tli and 21st June , 184-5. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, the Vice-Chancellor Knight 
Bruce, the Vice-Chancellor Wigram, and 
the Right Hon. T. Pemberton Leigh. 

Privy Councillors,— Assessors , Sir E. H. 
East, Bart., Sir A. Johnston, Knt., and Sir 
E. Ryan, Knt. 

On Appeal from the Supreme Court of 
Judicature at Bombay. 

Fium-jee Cowas-jee,* ... Appellant , 

versus 

William Thompson and ) 

Henry Kebbel, ... j Ues P<>ndenU. 

Goods bought “ free on board”, to be paid for by 
acceptances, at six months, upon delivery on board, 
or in cash at 2^ per cent, discount, at the option of 
tho sellers, was delivered on board, and receipts 
taken by the lighterman, from the mate of the 
vessel, which was chosen and indicated by the pur¬ 
chasers. The sellers elected to bo paid by accept¬ 
ances at six months, which they immediately re¬ 
ceived from the purchasers. The latter soon after 
became insolvent, both after they accepted the bill, 
and after the master of the vessel had signed bills 
of lading. The question arising at Bombay in an 
action of trover, whether the goods, under the 
abovo circumstances, were in transitu , so as to give 
the seller a right of stoppage, or had reached their 
journey’s end and completely vested in the purchas¬ 
ers, and their assignees under the bill of lading, 
was decided in favour of the purchasers, reversing 
the Judgment of the Court below, on the grounds:— 

I. That the erroneous or wrongful retention of 
the mate’s receipt by the seller, after the acceptance 
was taken on delivery of the goods, could operate 
nothing as against the purchasers j and 

II. That, after the acceptance was taken, the 
delivery was complete, and nothing remained to be 
done between the seller and the buyer. 

25th July, 1845. 

Lord Brougham : 

Messrs. Boggs, Taylor and Co. bought 
of Messrs. Thompson and Co., in the city 
of London, 100 tons of British pig lead 
“ free on board,” at £20 per ton, to be 
paid for by acceptances, at six months, 
upon delivery on board, or in cash at 2J 
per cent, discount; at the option of the 
sellers. The lead was delivered on board, 
and receipts taken by the lighterman, from 
the mate of the vessel, which vessel was 
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chosen and indicated by Boggs, Taylor 
and Co., the purchasers. The sellers elect¬ 
ed to be paid by acceptances at six 
months, which they immediately received 
from the purchasers, and the latter having 
failed soon after, both after they accepted 
the bill and after the master of the vessel 
had signed bills of lading. The question 
arose at Bombay, in an action of trover, 
by the Appellants, the dispute being, 
whether these goods were in transitu , so 
as to give Thompson and Co. a right of 
stoppage, or had reached their journey’s 
end, and were completely vested in the 
purchasers, Boggs and Co., and their as¬ 
signees, under the bill of lading. 

It is proved beyond all doubt, indeed 
it is not denied, that when goods are sold 
in London, “ free on board,” the cost of 
shipping them falls on the seller, but the 
buyer is considered as the shipper. The 
argument of the Respondent and of tho 
Court below, we must presume (having 
no note of the reasons for the judgment 
under Appeal), is, that the mate’s receipt 
was never given up by Thompson and 
Co., to Boggs, Taylor and Co., and that, 
therefore, the sale was not completed, tho 
delivery was imperfect, something re¬ 
mained to be done, and the transaction 
was not finished, nor the transitus deter¬ 
mined. 

We are clearly of opinion, that the non¬ 
delivery of the receipt can operate no¬ 
thing whatever, and on this plain ground, 
that Thompson and Co. ought to have de¬ 
livered it up; it was their clear and 
bounden duty so to do; and it would bo 
preposterous that they should avail them¬ 
selves of their own wrong against the 
other party, whom they had injured. 
What possible right, could they have to 
retain the receipt, which belonged to 
Boggs, Taylor and Co., as much as any 
chattel in their possession ? It is admit¬ 
ted by one of the firm, in a conversation 
sworn to by a witness, and not in tho 
least contradicted by any other evidence, 
or by his cross examination, that if the 
receipt had been asked for, it would have 
been given up. This was a matter of 
course. Either a mere oversight, or a 
fraud, must have caused its being retain- 
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ed, after the acceptance was taken on 
the delivery of the goods—which accept¬ 
ance was a payment in substance ; for a 
payment in cash would have been made 
had the sellers preferred to loss the two 
and a half per cent, discount; therefore, 
they never can be heard, to set up the 
possession of the receipts against the pur¬ 
chaser of the goods. They were bound 
to give them up, in good conscience, and 
would have been compelled so to do, had a 
bill in equity been filed against them, and 
all actions, inconsistent with the equities 
of the purchasers, would have been staid— 
or trover might have been maintained for 
the receipts, at law : therefore, the argu¬ 
ment fails entirely, which is founded on 
the possession of them. 

Indeed, numberless reasons occur to 
show, that no such doctrine can have any 
foundation as the one on which the Judg¬ 
ment below proceeded. The lighterman 
may, and generally does, take one receipt 
for all the goods he delivers, specifying 
each parcel. Then how can the complete 
delivery of each person’s goods, and their 
property vesting finally in him, depend 
on the possession of a document which 
only one of them can by possibility hold ? 
But the best answer to the position con¬ 
tended for, and the best removal of it 
from the case, is the obvious considera¬ 
tion, that the taking a receipt is a mere 
accident, not essential to the transaction 
between the buyer and seller, however 
good for binding a third party, the ship 
owner or his captain and mate ; and no 
receipt being^ necessary, no non-delivery 
of it can affect the proceeding. Suppose 
the lighterman took no receipt, or, taking 
it, diopt it into the water, or otherwise 
lost it, shall it be said that the delivery 
of the goods is the less complete, when 
the stipulated price has been paid, or an 
equivalent for it taken in an acceptance 
according to the contract 1 
Does not the taking that acceptance, 
which was by the contract only to be 
given by the purchaser on the delivery of 
the goods, and to be given for each parcel 
as delivered, at once show that the deli¬ 
very was completed, that nothing remain¬ 
ed to be done, that the goods had reach- j 
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ed their journey’s end, and that they were 
no longer in transitu to be stopt % 

The cases and authorities resorted to, 
prove really nothing in favour of the 
Judgment. Craven vs. Byder (6 Taunt. 
433; differs materially from the present 
case, in having an order from the sellers 
to the captain, “ to receive the goods for 
aud on account of the Plaintiffs” (the sell¬ 
ers), and in the receipt expressly stating, 
that they were received for aud on ac¬ 
count of the sellers ; and it was proved 
that this form had been recently adopted, 
for the express purpose of giving the 
shipper a command over the goods, until 
the receipt should be given up for the bill 
of lading. It is true, Gibbs, C. J., says 
he should have held the same opinion had 
the receipt been in the old form ; yet he 
says the change is a circumstance to be 
considered. Nor can we argue that it is 
otherwise, than an important distinction 
between that case and this. Dallas, J., 
who tried the cause, said, the jury were 
clear that the Plaintiff never had parted 
with the possession ; so that he consider¬ 
ed the fact of continuing possession as 
having been left to them. Moreover, there 
was evidence in the present case that by 
the custom of the trade, when goods were 
sold iC free on board,” the buyer is consi¬ 
dered as the shipper, though the seller is 
to carry them for him to the vessel; and 
we know not if any such evidence was 
given in Craven vs. Byder. If that Judg¬ 
ment be understood to hold this evidence 
immaterial, then we are unable to concur 
with it. 

In Buck vs. Hatfield (5 B. & Aid. 632), 
a receipt was tendered to the mate, who 
had the command, stating that the goods 
were shipped on account of the Plaintiff 
(the seller), but he refused to sign it, aud 
delivered bills of lading ; and Abbott, 
Chief Justice, held that the Defendant 
ought to have signed the receipt so ten¬ 
dered, which would have been an acknow¬ 
ledgment, that the goods were delivered 
on account of the Plaintiff. 

In Thompson vs. Trail (6 B. & C. 36), 
there was no mention of the goods being 
received on account of the Plaintiff; but 
though this is alleged to have been deem- 
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ednin material, the case in Banc turned 
entirely on the question whether or not 
there was evidence of a conversion. 

Reliance was placed on a passage in 
Abbott on the Law of Shipping, Part IV. 
c. 10, (p. 469, 6 Ed.), in which the cases 
of Ruck vs. Hatfield and Craven vs. Ryder 
are cited. But in another passage of 
more distinctness, Part IV. c. 4, (p. 301), 
the learned author says, that the master 
should take care not to sign a bill of 
lading before he has had the receipt re¬ 
turned, else he may make himself respon¬ 
sible to the shipper and the holder of the 
receipt. But he goes on to say, how he 
may make himself responsible, and in 
what event, in case the shipper has a 
legal right to have the goods delivered to 
his own order. 

The question in all the cases between 
buyer and seller, which is the case here, 
is, whether, or not, anything remained to 
be done as between these two parties. 
The importance of keeping that in view 
and always attending to this, whether the 
question arises between these two parties 
or between one of them, the seller, and 
some third party, is well stated by Le 
Blanc, J., in Busk vs. Davis (2 M. and S. 
403), and Whiteliouse vs. Frost (12 East. 
621). In the present case, it is quite 
clear, that nothing whatever remained to 
be done, between the buyer and seller, 
unless it be that the former ought most 
certainly to have delivered up the mate’s 
receipt, which he wrongfully, or by over¬ 
sight, kept possession of, without the 
shadow of a right to it; and whether it 
be wrong or error, lie is not the party to 
take advantage of this. 

The Judgment below must be reversed. 
The costs below, if any have been paid by 
the Defendant (Appellant), must be re¬ 
turned to him, and the Plaintiff (Respon¬ 
dent), must pay the costs of the suit 
below. 


9 th and 10th February , 184-6. 

Present : 

Members of the Judicial Committee,— The 
Lord President (the Duke of Buccleugh), 
the Vice-Chancellor Knight Bruce, the 
Right Hon. Dr. Lushington, and the Right 
Hon. T. Pemberton Leigh. 

Privy Councillors,— Assessors , Sir E. H. 
East, Bart., and Sir E. Ryan. 

On Appeal from the Supreme Court of 
Judicature at Madras. 
Archibald Francis Ar- ) 
buthnot, George Ar- / 
buthnot, Williams Appellants , 
M’Taggart and Alexan- ( 
der Mackenzie,* ... j 
versus 

John Bruce Norton, ... Respondent. 

A Puisne Judge of the Supreme Court of Madras, 
some time anterior to his death, assigned, for a 
valuable consideration, his right and interest to a 
sum equal to the amount of six calendar months’ 
salary, payable to him, after his death, by virtue of 
Geo. IV. cap. 85 :—Held the money should be taken 
as part of the general assets of the Judge deceased, 
and be administered as such j and the assignment 
was not against public policy, as the money could 
not possibly have been available for the use of the 
Judge, during his life-time, according to the doc¬ 
trines against the assignment of salaries of public 
officers. 

The Right Hon, Dr. Lushington : 

The question in this case arises between 
Messrs. Arbuthnot & Co., who are mer¬ 
chants and bankers carrying on business 
at Madras, and Mr. John Bruce Norton, 
who is the son and executor of the late 
Sir John David Norton, who was one of 
the Puisne Judges of the Supreme Court 
of Madras j and it relates to a sum of 
£ 2,500, which is payable by virtue of the 
Statute 6th of Geo. IV., oap 85, and 
which is granted in the following mauner 
(so far as relates to this question) : “that 
when and so often as it shall thereafter 
happen, that any Puisne Judge of the 
Supreme Court of Judicature at Madras, 
shall depart this life, while in possession 
of the said office, and after the expiration 
of six calendar months from the time of 
his arrival in India, for the purpose of 
taking upon him the office of Puisne 
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Judg*b then, and in all and every of such 
cases, the Court of Directors shall, and 
they are thereby required to pay or direct, 
and cause to be paid out of the territorial 
revenues, from which the salary of such 
Puisne Judge, so dying, should be pay¬ 
able, to the legal personal representatives 
of such Puisne Judge, so dying, as afore¬ 
said, over and above what may have been 
due to such Puisne Judge at the time of 
his death, a sum equal to the amount of 
six calendar months' salary of the office 
of Puisne Judge.” 

The sum on the present occasion, that 
is equal to the amount of six months’ 
salary, is <£2,500, and the claim of the 
Appellants is limited to that sum; and 
the question is, whether, under the cir¬ 
cumstances, they are entitled to it, with¬ 
in the provisions of this Act? 

Now it appears that some time ante¬ 
rior to the death of the late Sir John 
Nortou, he, for a good and valuable con¬ 
sideration, purported to make an equita¬ 
ble assignment of all his right and inter¬ 
est in this £2,500, to Messrs. Arbuthnot, 
in consideration of monies received from 
them i and the first question is, whether 
Sir John Norton had the power of making 
such an assignment, or whether, by vir¬ 
tue of this Act of Parliament, this fund 
was destined to go to some other persons, 
or in some other direction. 

With regard to this sum of £2,500, 
their Lordships are all of opinion, that 
the intention of the legislature was to 
provide against a contingency, which had 
arisen in two or three antecedent in¬ 
stances, and which contingency, in cases 
to come, is especially provided for by this 
Act of Parliament, viz. that a person tak¬ 
ing upon himself the office of a J udge in 
India, and dying in the possession of the 
office, having been put to great expenses 
at the time of making his outfit from 
this country to India, might have some 
certain means whereby his estate would 
be enabled to be reimbursed that loss, in 
case of his death whilst in office. 

Their Lordships think, that any con¬ 
struction of this Statute, which would 
appropriate this fund in any other way, 
would be against the whole intention of 


the legislature. W ithout saying what 
might be the meaning of the words which 
I have read, especially the words “ legal 
personal representative,” in any other 
case, and without reference to any other 
context or construction, the only question 
here is, what is the meaning of those 
words in this Act of Parliament; and we 
are all of opinion that they mean the 
executor or administrator of the Judge 
deceased, and that the money is to be 
taken as part of his general assets, and to 
be administered as such. 

That being so, the second question is, 
whether it was in the power of Sir John 
Norton to assign this sum of money. 

No question has been raised at all, that 
if it was in his power, the letter, which 
forms part of these proceedings, is suffi¬ 
cient to constitute an equitable assign¬ 
ment. 

Now we consider the £2,500 to have 
been part of his estate, precisely in the 
same light, and precisely of the same des¬ 
cription, as if it had been a policy of as¬ 
surance upon his life ; that is to say, a 
certain sum of money to which he would 
be entitled upon the contingency of a 
certain event; over which he had com¬ 
plete power of disposition by assignment 
in his life-time, or by testamentary dis¬ 
position, if he thought fit to exercise the 
power in that way. 

With regard to the last question, which is 
a question certainly which their Lordships 
have thought deserving of greater attention 
and consideration than either of the pre¬ 
ceding points that were discussed at the 
bar* viz. whether this assignment is against 
public policy or not,—-we have come to 
the conclusion that it is not against pub¬ 
lic policy. 

In giving this opinion, we do not in the 
slightest degree controvert any of the 
doctrines, whereupon the decisions have 
been founded, against the assignment of 
salaries by persons filling public offices.: on 
the contrary, we acknowledge the sound¬ 
ness of the principles which govern those 
cases, but we think that this case does not 
fall within any of these principles ; and 
we think so because this is not a sum of 
money which at any time during the life- 
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time of Sir John Norton, could possibly 
have been appropriated to his use, or for 
his benefit, for the purpose of sustaining 
with decorum and propriety the high 
rank in life, in which he was placed in 
India. We do not see any of the evils, 
which are generally supposed would result 
from the assignment of this sum, inas¬ 
much as during his life-time his personal 
means would in no respect whatever have 
been diminished, but remain exactly in 
the same state as they were. It is for 
these reasons, that their Lordships are of 
opinion, that the Judgment of the Court 
below was erroneous, and that we are un¬ 
der the necessity of reversing that Judg¬ 
ment ; but being all of opinion, that this 
was a case which it was necessary for an 
executor to have the judgment of a Court 
upon, we think under the special circum¬ 
stances, that the costs on both sides, both 
hero and in India, should be paid out of 
the fund. 


10 th and 11th February , 1846. 
Present : 

Members of the Judicial Committee ,—The 
Lord President, (Duke of JBuccleugh,) 
Lord Brougham, the Vice-Chancellor 
Knight Bruce, the Right Hon. Dr. Lush- 
ington, and the Right Hon. T. Pemberton 
Leigh. 

Privy Councillors,— Assessors , Sir E. H. 
East, Bart., and Sir E. Ryan. 

On Appeal from the Supreme Court of 
Judicature at Calcutta. 

John Cowie and others,* ... Appellants , 


William Remfrt and others, Respondents. 

A. & Co., a firm at Calcutta,'bought of B. & Co., 
another firm there, a large quantity of indigo. H. 
& Co. acted as brokers communicated, as to the 
purchase, with A, and wrote a sold note addressed 
to B. & Co. B. objected to a word remaining in 
the note, and H. stated the objection to A. who 
read* the letter, struck through the word, and put 
the initials over. The note so altered was delivered 
to B. There was also a bought note, which mate¬ 
rially differed from the sold note. In a suit for the 
non-performance of a contract, by the Respondents, 
the {Supreme Court was of opinion that the sold 
note alone constituted the contract, and gave 
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appeal, their Lordships held, that the signature of 
the alteration would not make it a transaction by 
the sold note alone, but that it must be considered 
as a transaction in the contemplation of the parties 
by bought and sold notes j and that, as there was a 
material variation between the two notes, no bind¬ 
ing contract had been effected. 

19th August , 184-6. 

The Right Hon. Dr. Lushington : 

The Appellants and the Respondents 
were two mercantile firms at Calcutta. 
The Appellants were the purchasers of a 
large quantity of indigo from the Respon¬ 
dents, who brought an action against 
them, for damages for non-performance of 
a contract, dated the 19th of November 
1840. 

The Supreme Court was of opinion that 
the contract was solely constituted by a 
note, signed by Messrs. Whyte, Holmes 
and Co., the brokers employed by both 
parties, that note being dated the 19th 
of November 1840. 

The Court being of opinion, that there 
had been a breach of this contract, gave 
damages, assessed in pursuance of the 
contract, to the Respondents, the Plain¬ 
tiffs. The Appellants, the Defendants, 
contended that this sold note did not 
alone constitute the contract, but that 
the contract consisted of the sold note, 
and also of the bought note, bearing the 
same date, and signed by the brokers. 

The Defendants also insisted, at the 
trial, that the Plaintiffs were bound to 
give in evidence the bought note as well 
as the sold note. The Court, however 
was of a contrary opinion, and the Defen¬ 
dants produced the bought note as part 
of their evidence. 

A question arose, as to whether it was 
customary, in Calcutta, to deliver bought 
and sold notes, and the Court declared, 
in its Judgment, that the evidence in 
favour of the custom preponderated. 

Ihe questions for us to decide, are, 
what document, or documents, consti¬ 
tutes the contract between the parties; 
next, what is the construction of the 
contract; and, lastly, whether the con¬ 
tract was void, or has been broken. 
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The facts of the transaction must be 
taken from the evidence of Mr. Holmes 
(a partner in the brokers’ firm), who was 
living in London, and examined under a 
commission. He states, that his firm act¬ 
ed as brokers ; that he communicated, as 
to the purchase, with Mr. Henry Cowie, 
one of the firm of the Defendants; that 
he wrote the sold note addressed to the 
Respondents; that Mr. Woollaston, one 
of the Respondents, objected to the word 
“ usual,”—the word “ usual” occurring in 
this manner: “ Two hundred and five 
Company’s rupees per factory maund, free 
of brokerage, with the usual allowance on 
rejections, viz., on broken, dust, washings, 
and on stuff inferior to the usual run of 
the parcel the objection taken was to 
the word “usual.” He says, that he 
stated this objection to Mr. Cowie, who, 
he thinks, read the letter, struck through 
the word “ usual,” and put his initials, 
“ C.” over. Mr. Holmes adds, that 

he delivered this note, so altered, to Mr. 
Woollaston, to bind the sale, as a contract 
between the parties. 

Mr. Holmes, on his cross examination, 
states, that there was a bought note as 
well as a sold note. He says he deliver¬ 
ed the bought note to the Defendants, for 
the purpose of their advising their friends 
of the purchase; he did not deliver it as 
a contract, but, subsequently to the day 
of the contract, for the purpose aforesaid. 
He says it was not then customary, at 
Calcutta, to deliver a bought note to the 
purchaser, or a note to the seller. 

Mr. Ferguson, however, a witness of 
much greater experience, and whose opi¬ 
nion was adopted by the Court, sitting as 
a jury, says, he considered it “the in¬ 
variable custom, at Calcutta, to deliver 
bought and sold notes: it was so in 1840 
and it is so now.” 

Then, upon the whole of this evidence, 
we must determine what is the legal con¬ 
clusion, as to the way in which it was the 
intention of the parties that the contract 
should be made, and whether any and 
what contract was made. According to 
the custom prevailing amongst merchants 
at Calcutta, the contract should have 
been by bought and sold notes, and the 


necessary inference is, that the parties in¬ 
tended to contract according to this cus¬ 
tom : but this is not all; there is deliver¬ 
ed to both parties a bought and sold note, 
according to such custom. The actual 
dealing corresponds with the usual prac¬ 
tice. What is to be set off against this? 
nothing but the statement of Mr. Holmes, 
evidently a young and inexperienced per¬ 
son, who deposes that he did not believe 
such a custom to exist, though, at the 
very moment he was, de facto , following 
it. All the acts of the two parties show 
they were acting in observance of the 
custom. Mr. Woollaston requires the 
sold note to be corrected, according to 
his sense of what the contract should be. 
Mr. Cowie, one of the Defendants, re¬ 
quires a bought note to be delivered. 

Looking at all these facts, we think 
that if there be no other evidence, or cir¬ 
cumstances to the contrary, we must 
come to this conclusion, that the trans¬ 
action is to be considered as a contract 
by bought and sold notes, and to be go¬ 
verned by the rules applicable to such a 
contract. What is there in this case 
which militates against such a conclusion 1 
The fact that after the sold note had been 
shown to Mr. Woollaston, and he had 
objected to the word “ usual,” the same 
note had been shown to Mr. Cowie, and 
as Mr. Holmes says, he thinks, read over 
by him, and afterwards, as he deposes, 
the word “ usual” struck through, and 
the initials “ H. C.” of Cowie’s name add¬ 
ed by him. 

It is contended, on the part of the 
Respondents, that the conclusion to be 
drawn from this circumstance is, that Mr. 
Cowie, by this act, so sanctioned the sold 
note, that he and his firm were bound, by 
all the conditions therein contained, that 
such note immediately constituted the 
contract between the parties, and if ac¬ 
cepted by the Respondents, because biud- 
ing upon the Appellants, entirely abro¬ 
gating, pro hac vice , the customary mode 
of dealing by bought and sold notes, and 
all the legal results arising therefrom. 

It may be true, that merchants dealing 
inter se are not bound by any customary 
mode of contracting, and that they may 
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adopt another and a different mode of 
contracting, if they think fit $ but we are 
of opinion, that the presumption is strong¬ 
ly in favour of the custom, and that any 
alleged deviation therefrom must be 
strictly proved. 

Now, what was the course of this trans¬ 
action ? Mr. Cowie, as the acting part¬ 
ner of his firm, communicates with Mr. 
TIolmes, the broker, and they come to 
some understanding as to the terms on 
which the indigo is to be purchased. The 
custom of dealing by bought and sold 
notes having been proved, it must be pre¬ 
sumed that Mr. Cowie intended so to deal, 
till the contrary be proved. Mr. Holmes, 
conceiving that he understood the terms 
agreed upou by Mr. Cowie, embodied 
them in the sold note, which he sent to 
Mr. Woollaston, the seller. There is nei¬ 
ther proof nor presumption that Mr. 
Cowie saw this note before it was sent. 
Mr. Woollaston returns the note through 
Mr. Holmes, with an objection to the 
word “ usual.” Mr. Holmes has au in¬ 
terview with Mr. Cowie, and tells him 
that he cannot finish the transaction un¬ 
less the word “ usual” be struck out; and 
so far as it appears, it was for this, and 
this only purpose, that the sold note was 
shown to Mr. Cowie. Mr. Holmes thinks 
he read it; assuming he did, he read it 
for the purpose of considering whether he 
should comply with the demand made— 
whether he should consent to one pro¬ 
fessed and designated alteration ; he was 
not (whatever might be the legal conse¬ 
quences) de facto required to read it, with 
a view to determine whether it contained 
the terms he intended to contract upon; 
first of all, -was it intimated to him, that 
by the act he was asked to do, he would 
depart from the accustomed usage, and 
irrevocably bind himself and partners by 
that single note 1 This signature of the 
alteration can only be taken to indicate 
his approval of, or rather his assent to, 
that alteration. 

We are of opiuion that it would be ex¬ 
ceedingly dangerous to the safety of all 
mercantile transactions, which so mainly 
depend upon usage, and the observance 
of it, if we were to infer from a circum- 
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stance of this description, that the pur¬ 
chasers were bound by this sold note 
alone, contrary to the custom, contrary 
to the course of the transaction itself, 
thereby establishing a contract by an act 
not in itself purporting so to do, and of 
the consequences of which Mr. Cowie was 
not apprized, and which no mercantile 
man could be expected to surmise. 

We are of opinion that the contract was 
not, as held in the judgment, evidenced 
by the sold note alone ; but that it was a 
contract by bought and sold notes, ac¬ 
cording to the custom in use, and to be 
so dealt with. We think that the estab¬ 
lished usage of dealing in the mercantile 
world should be held in high respect; the 
very existence of such usage shows that 
in practice it has been found useful and 
beneficial; the presumption is in its fa¬ 
vour, and no departure from it is to be 
inferred from doubtful circumstances, and 
especially not from circumstances, which, 
in the opinion of mercantile men general¬ 
ly, would not be conceived to produce 
any such consequences. 

The Court below relied on the case of 
Rowe vs. Osborne. Though this was only 
a decision at Nisi Prius , yet we acknow¬ 
ledge its weight, as being the opinion of a 
most eminent Judge (Lord Ellenborough), 
peculiarly conversant with mercantile 
contracts ; but we think that case is so 
materially distinguishable from the pre¬ 
sent, that it is not only not directly ap¬ 
plicable, as was admitted by the Court 
below, but that the principle on which 
Lord Ellenborough relied cannot be made 
applicable to the circumstances of the 
present case. In Rowe vs. Osborne, the 
note delivered to the vendor was actually 
signed by the purchaser; the note of the 
contract afterwards sent to the purchaser 
differed from it. Lord Ellenborough held 
that the note signed by the purchaser 
constituted the real contract. The prin¬ 
ciple upon which Lord Ellenborough so 
ruled is not stated, but we apprehend it 
must have been this, that the signature 
clearly evidenced the consent of the pur¬ 
chaser to buy on the terms stated in the 
document-; for that purpose, and that 
purpose only, could the document have 
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been submitted to him, for his signature ; 
and being so signed by him, the necessary 
and inevitable conclusion, in the absence 
of fraud, is, that he knew and approved 
of the terms, and expressed such approval 
by his signature. The vendor having as¬ 
sented to those terms, there was a com¬ 
plete contract between the two parties; 
aud the very fact of such a signature by 
a party being contrary to the custom of 
buying by bought aud sold notes (which 
are signed by the broker), showed that he 
relied upon himself, upon his own act and 
deed, in concluding the bargain, aud not 
upon the broker, or on any note to be 
hereafter delivered to him. 

The present case we think essentially 
different. Here the note received no sig¬ 
nature from the party j it was submitted 
to the party, not for the purpose of con¬ 
sidering if it contained his intentions, but 
solely and exclusively for the purpose of 
asking Mr. Cowie’s consent to the removal 
of one word, and to that removal he con¬ 
sents, and affixes his initials in approba¬ 
tion of that removal, and nothing else. 
We cannot consider this as a proof of 
knowledge of contents, and consent to be 
bound by the whole instrument, abandon¬ 
ing the usual mode of contract by bought 
aud sold notes. We have examined all 
the other authorities cited at the Bar, 
but we do not think they apply with suf¬ 
ficient closenoss to require any further 
investigation. 

We feel bound, therefore, to differ from 
the Supreme Court, and the judgment 
they have pronounced, on this part of the 
case. We think that this must be consi¬ 
dered as a transaction in the contempla¬ 
tion of the parties by bought and sold 
notes, aud that the contract is contained 
in both of the notes, and not in one. If 
this be so, it is admitted that there is a 
material variation between the two notes; 
and then the consequence follows, from 
all legal principles, that no binding con¬ 
tract has been effected. To such purport 
is the decision of the Common Pleas in 
Thornton vs. Kempster (5 Taunt. 786). 
To use the words of Mr. Baron Parke in 
another case, the parties never have con¬ 
tracted in writing ad idem. 


For these reasons we are of opinion that 
the judgment of the Court below must 
be reversed, and judgment be entered for 
the Defendants below, the Appellants 
here. 

I must add, however, that this is the 
judgment of the majority of their Lord- 
ships, and that the Chancellor of the 
Duchy of Cornwall was inclined to have 
taken a different view of this case. 


4th and 8th April , 184.6. 

Present : 

Members of the Judicial Committee ,—The 
Lord President (the Duke of Buccleuch), 
the Vice-Chancellor Wigram, the . Right 
Hon. Dr. Lushington, and the Right Hon. 
T. Pemberton Leigh. 

Privy Councillors,— Assessors , Sir E. H. 
East, Bart., Sir A. Johnston, and Sir E. 
Ryan. 

On Petition from the Supreme Court of 
Judicature at Bombay. 

The Queen, on the Prosecution of the 
Bombay Government,* 

versus 

Eduljee Byramjeis aud seventeen others. 

A petition, signed by a person convicted of felony, 
was presented to Her Majesty, prayiug for the ex¬ 
ercise of Her Majesty’s prerogative in favour of the 
convict, or that an appeal might be allowed:— 
Held that the words ‘ Judgment and determination,’ 
in the absence of the words ‘ information, indict¬ 
ment and criminal suits’ in the clause reserving to 
the Crown the right of granting an appeal after 
refusal by the Supreme Coui’t, were not intended 
to apply to cases of felony, but only to civil cases- 
It was further held by their Lordships, that by 
the powers granted by the Parliament, tho prero" 
gatives of the Crown might be limited, although the 
Crown was not at liberty to limit them of its own 
motion, by a Charter j and that the Supreme Court 
alone has the absolute power of granting or refusing 
leave to appeal in criminal cases. 

Semble. —The Queen in Council has no power to 
rant an appeal in cases of felony from any of the 
ominions of the British Crown, governed by the 
law of England. 

26th June , 1847. 

The Right Hon. Dr. Lushington : 

In the month of August, in the year 
1844, eighteen natives of Bombay were 

* 3, Moore’s L A., p. 468. 
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tried before the Chief Justice, assisted by 
a Puisue Judge. One of the prisoners, 
Burjorjee Jamsetjee, was charged with 
the wilful murder of a Parses, named 
Muncherjee Hormusjee. He was found 
guilty, and executed. The seventeen 
other prisoners were charged as accesso- 
, ries to the murder, and were convicted and 
transported. 

Two petitions, one signed by one of the 
individuals convicted, and another res¬ 
pectably and numerously signed by cer¬ 
tain inhabitants of Bombay, were present¬ 
ed to Her Majesty. Those petitions set 
forth at great length, the circumstances 
attendant upon the trial, and prayed for 
the exercise of Her Majesty’s prerogative 
in favour of the convicts, or that an Ap¬ 
peal might be allowed. Her Majesty has 
been pleased to refer the petitions above- 
mentioned to us, not for the purpose of 
advising as to the exercise of Her prero¬ 
gative of mercy, but as containing, to¬ 
gether with the affidavits in support of 
them, a full statement of all the facts, 
and for the purpose of enabling us to ad¬ 
vise, whether the persons convicted can 
be permitted to Appeal, under the cir¬ 
cumstances set forth in those affidavits 
and those petitions, from the sentence of 
the Court. 

Those petitions did not allege that any 
error appeared on the face of the record, 
but they complained of the direction of 
the Judge, the evidence, and the verdict. 

Now if this question were to be decided 
by the law of England, it is notorious, 
that no prisoner convicted of felony could 
claim a new trial or a right of Appeal in 
this sense. A writ of error is another 
question, which it is not necessary for us 
to discuss in this case. The usual prac¬ 
tice, where the judgment is not postpon¬ 
ed, is, if any objection be taken at the 
trial, which the Judge who tries the pri¬ 
soners does not admit to be vaild, but 
deems worthy of consideration, to reserve 
it for the opinion of the fifteen Judges. 
If the majority think the objection ought 
to have been sustained, the Judge who 
tried the prisoner reports to the Secretary 
of State, and the prerogative of the Crown 
is exercised in such a manuer as the ad- ' 
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visers of the Crown think meet. The 
prisoner has no legal right, in the proper 
sense of the term, to demand a re-consi¬ 
deration by a Court of Law of the verdict) 
or of any legal objection raised at the 
trial. Then if this be so by the law of 
England, if the trial had taken place here, 
the question to be considered is, whether 
the prisoners, being natives of Bombay, 
and British subjects, and the offence being 
committed and tried there, have, by the 
law prevailing at Bombay, any other, and 
what right. 

It appears from the Charter of Bomba}', 
which was granted under the authority of 
an Act of Parliament, that the Supreme 
Court was constituted a Court of Oyer 
and Terminer, and Gaol delivery, to ad¬ 
minister Criminal Justice in such or the 
like manner, or form, or as nearly as the 
condition and circumstances of the place 
and person will admit, as our Courts of 
Oyer and Terminer, and Gaol delivery, 
may or do in Eugland, due attention be¬ 
ing had to the religion, manners, and 
usages of the native inhabitants. So far 
it would seem that the same law would 
be applicable to convictions for felonies, 
whether tried in Eugland or Bombay, and 
consequently, the Petitioners would have 
no legal right to an Appeal or re-hearing. 

In the Charter, however, will be found 
several important clauses touching Ap¬ 
peals, which require great attention, and 
more especially that clause which relates 
particularly to criminal cases. It is in 
the words following : “ And it is our fur¬ 
ther will and pleasure, that in all indict¬ 
ments, informations and criminal suits 
and causes whatsoever, the said Supreme 
Court of Judicature at Bombay shall have 
full and absolute power and authority, to 
allow or deny the Appeal of a party pre¬ 
tending to be aggrieved, and also to 
award, order and regulate the terms upon 
which the Appeal shall be allowed in such 
cases in which the said Court may think 
fit to allow such Appeal.” Now, however 
extensive the right of Appeal in criminal 
cases may be, the Supreme Court lias full 
and absolute power and authority to allow 
or deny that Appeal. Presuming, there¬ 
fore, for the present, that the words of 







this clause would sauctiou the granting 
of an Appeal of whatsoever kind in cases 
of felony, application for leave to Appeal 
was made to the Supreme Court, and was 
by that Court refused. If an Appeal then 
can now be granted, it must be on other 
grounds than the clause in the Charter ; 
for according to the clause already cited, 
the rejection of the application to Appeal 
in the Supreme Court must be considered 
final- 

This brings us to the consideration of 
the clause which immediately follows, and 
which is in the following terms: ‘‘And 
we do hereby also reserve to ourselves, 
our heirs and successors, in our or their 
Privy Council, full power and authority, 
upon the humble petition of any person 
or persons aggrieved by the Judgment 
or determination of the Supreme Court of 
Judicature at Bombay, to refuse or admit 
his, her or their Appeal thereupon, upon 
such terms and under such limitations, 
restrictions and regulations as we or they 
shall think fit, and to reform, correct or 
vary such Judgment or determination as 
to us or them shall seem meet. ,, 

The first question which arises upon 
this clause is one of considerable im¬ 
portance, and it is this, whether it ap¬ 
plies at all to the preceding clause, or, in 
other words, whether the Crown has reserv¬ 
ed to itself, by force of the latter clause, 
the right of Appeal in criminal cases, in¬ 
cluding of course felonies—for there is no 
express limitation. Of the power of the 
Crown to create or reserve such right 
there can be no doubt, because the Act 
of Parliament enables the Crown to grant 
such a Charter for the administration of 
justice in Bombay, as it may think fit. 
But in considering whether the Crown 
has done so or not, it is not unimportant 
to remember that not only in England, 
but throughout the dominions of the 
Crown of Great Britain, governed by the 
law of England, no right of Appeal in 
felonies has ever existed. Nor are we 
aware that in any one single instance the 
Crown has ever, by the exercise of its 
prerogative, granted leave to Appeal in 
any such case. 

Under such circumstances, we think 


that it is not probable that the Crown in 
granting this Charter intended to make 
so extraordinary a deviation from the or¬ 
dinary practice, and we are the more 
strongly inclined to this opinion from a 
consideration of the consequences which 
must inevitably follow. Where persons 
charged with the commission of felonies 
have been convicted, it is natural that 
they should resort to every possible means 
to escape from the penalty of the law, 
or to put off to the latest moment the 
execution of the sentence. Consequently, 
it is to be expected, that applications in 
almost every case for leave to Appeal, 
(supposing by Appeal is meant a new 
trial, or an entire re-hearing,) would be 
made to the Supreme Court. At that 
Court is sitting upon the spot, no great 
delay or mischief might follow from the 
postponement of the execution of the sen¬ 
tence, till that application was heard and 
disposed of. But if the Crown has really, 
by this Charter, reserved to itself the 
right of granting an Appeal in such cases, 
what are the inevitable consequences ? 
To cause execution to be done, would be, 
in effect, to prevent the right of granting 
an Appeal vested in the Crown, and to 
take away from the prisoner convicted, 
the right of laying his case before his 
sovereign, and of obtaining a re-con¬ 
sideration of it. For it must be re¬ 
membered, that if a re-consideration, 
by way of Appeal, be reserved to the 
Crown, the right of applying for it must 
be reserved also. But if this were really 
the state of the law, w 7 e doubt whe¬ 
ther any Court or any authority would 
think itself justified in ordering execution 
to be done, till there had been an opportu¬ 
nity given to the prisoner, of applying to 
the Crown, for a re-consideration of the 
case, according to the right reserved to 
the Crown, and the prisoner. Many very 
evil consequences must necessarily follow 
from this state of things. A long period 
must elapse before an application to the 
Crown could be made, and its decision 
could be known. And eventually, where 
the leave to Appeal was refused (and it 
must be presumed that this would gene¬ 
rally be the case), execution would follow 
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the sentence after so long an interval, 
that all benefit to be expected from a 
public example would be lost $ and to this 
it may bo added, that in a great majority 
of cases the convicts themselves would be 
kept in a state of miserable suspense, to 
suffer in the end the same ignominious 
death to which they were sentenced. 

For all these reasons, and especially 
because the reservation of right of grant¬ 
ing an Appeal would be to create an ano¬ 
maly, unknown where the law of England 
prevails, w T e think the strong probability 
is, that the clause reserving to the Crown 
the right of granting an Appeal after re¬ 
fusal by the Supreme Court, was not in¬ 
tended to apply to cases of felony. 

However powerful this reasoning may 
be to our minds, we still, however, fully 
admit that if such be the clear and un¬ 
doubted meaning of the Charter, we must 
give effect to its provisions, however in¬ 
jurious we may conceive the consequences 
to be. To ascertain the meaning of this 
clause, we must look at the whole Charter, 
at what precedes and at what succeeds, 
and not merely at the clause itself. 

It is first to be observed that the clause 
in question does not contain one of the 
words used in the preceding clause by 
which criminal cases were designated. 
There is not one word of “ indictments, 
informations, or criminal suits.” There 
is no expression directly referring to, and 
subjecting to further Appeal, the full and 
absolute power of allowing or denying 
Appeals in criminal cases conferred upon 
the Supreme Court. And yet if such had 
been the intention of the Charter, it would 
be natural to suppose that when such a 
power had been given to the Supreme 
Court in such very strong terms, the 
right of reviewing their decisions, if it 
were intended to be reserved, would have 
been expressed in language directly no¬ 
ticing the absolute power just before given, 
and in terms admitting of no doubt, es¬ 
tablishing a control over that, as regards 
which primd facie, by the plain meaning 
of the words, they were not to be subject¬ 
ed to any control or revision whatever. 
We do not find in this reversing clause, 
that which we should have expected to 
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find if it applied to the preceding one, but 
we do find that from the commencement 
to the end, it is peculiarly applicable to 
civil cases, and that every expression in 
it may be satisfied by confining it to civil 
cases only. 

In the clause of which the abstract in 
the margin is “ Appeal to King in Coun¬ 
cil,” it is directed that “any person ag¬ 
grieved by the Judgment or determina¬ 
tion of the Supreme Court in any case 
whatever, may Appeal to the Crown or 
to the Privy Council, in the manner and 
under the restrictions and qualifications” 
mentioned. The parties aggrieved are to 
petition the Supreme Court, which Court 
is empowered to award that such Judg¬ 
ment or determination shall be carried 
into execution, or sufficient security given 
for the performance of it. Various other 
regulations are added, which being com¬ 
plied with, the Supreme Court is bound 
to allow an Appeal, and the parties are 
permitted to prosecute it in the same 
manner as Appeals from the colonies. 
The clause now commented on is clearly 
confined to civil cases only. Upon com¬ 
paring it with the reserving clause, we 
find that the matter over which the power 
of the Crown to grant Appeals is reserved, 
is expressed and described by the very 
terms which are used with respect to 
Appeals in civil cases. We are inclined, 
therefore, to hold that as the reserving 
clause is fully satisfied by confining it to 
civil cases, that construction is conform¬ 
able with the general usage where the 
English law prevails. 

In the preceding clause in this Charter, 
the Court of Oyer and Terminer is autho¬ 
rised to suspend the execution of any ca¬ 
pital offence until the pleasure of the 
Crown be known, where there shall ap¬ 
pear, in the judgment of the Court, pro¬ 
per occasion for the exercise of mercy. 
If the power of granting an Appeal in 
capital cases was reserved to the Crown, 
and consequently the right of applying 
for it, notwithstauding the refusal of an 
Appeal by the Court, would not it have 
been almost necessary to have given the 
Court, in such case, a power, to suspend 
the execution of its sentence, if not to the 
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criminal a right to require such suspen¬ 
sion, till he might avail himself of his 
reserved right to apply to the Crown, not 
for mercy, but by way of Appeal 1 ? But 
we find no such power given. 

For these reasons, if in this case it were 
necessary to support the advice we intend 
to give to Her Majesty, upon the ground 
that the reserving clause does not extend 
to Appeals in capital cases, we should be 
disposed to come to that conclusion. If, 
however, we should have formed an erro¬ 
neous opinion in this respect, we think, 
upon the supposition that the reserving 
clause does extend to felonies, that we 
should not advise Her Majesty to allow 
this Appeal. We conceive a power to 
grant an Appeal is confined by the words 
of the clause to a “ Judgment or deter¬ 
mination” of the Supreme Court; and 
that all, even in this view of the case, 
which could be done, would be to allow 
an Appeal for the purpose of ascertaining 
whether the “Judgment or determina¬ 
tion” of the Court was erroneous in point 
of law with reference to the indictment, or, 
in other words, whether there was error 
upon the face of the record, as in England. 
We do not think that by any construc¬ 
tion the Crown can grant an Appeal as to 
the verdict itself. We conceive that we 
could not go over again the merits of the 
case. That we have not, and could not 
have, any materials for such an investi¬ 
gation. And that to presume that it was 
intended that a new trial should take 
place, is unwarranted by the words of the 
Charter, and would be an anomaly in the 
legal proceedings of this country. The 
present application is not against the 
“Judgment or determination” of the 
Court, but it is an application against 
what was done on the trial, and against 
the verdict. 

It may be argued that the Crown could 
not, even by Charter, part with its pre¬ 
rogative. But it must be recollected that 
this is a case in which the Crown grants 
a Charter by virtue of an Act of Parlia¬ 
ment, and that Charter, we conceive, 
must be considered as granted in the exe¬ 
cution of the powers which were granted 
by that Act of Parliament. 


A very similar case occurred upon a 
former occasiou, though not with respect 
to a criminal cause. I mean the case of 
Cuvillier vs. Aylwin [which is reported 2 
Knapp, p. 72], and which is to the follow¬ 
ing effect: The very same argument 
which was used by Mr. Hill was used 
by Mr- Justice Coltman, who was then 
Counsel for the Petitioner. It was this :— 
“ An Act of the Parliament of Great Bri¬ 
tain declared that all laws passed by the 
Legislature of Canada should be valid 
and binding within the colony, and di¬ 
rected, that the Colonial Court of Appeal 
should be subjected to such Appeal, as it 
was previous to the passing of the Act, 
and also to such further and other provi¬ 
sions, as might be made in that behalf by 
any Act of the Colonial Legislature : — 
Held, that an Act having been passed by 
the Colonial Legislature limiting the right 
of Appeal to causes where the sum in 
dispute was not less than £500 sterling, 
a petition for leave to Appeal, in a cause 
where the sum was of less amount, could 
not be received by the King in Council, 
although there was a special saving in the 
Colonial Act of the rights and preroga¬ 
tive of the Crown.” 

In that case the Judgment was given 
in but few words. The Counsel for the 
Respondent was not heard, but it was ob¬ 
served, “ It is not necessary to hear 
Counsel on the other side. The King has 
not power to deprive the subject of any 
of his rights, but the King, acting with 
the other branches of the Legislature, as 
one of the branches of the Legislature, 
has the power of depriving any of his 
subjects in any of the countries under his 
dominions of any of his rights. This Pe¬ 
tition must thereupon be dismissed.” 

It was therefore held, that though 
there was a reservation of the right of the 
Crown, yet as the Act in Canada was 
made in pursuance of an Act of Parlia¬ 
ment of Great Britain, the powers con¬ 
tained in that Act did take away the pre¬ 
rogative of the Crown. So we apprehend 
this Charter in India being granted in 
pursuance of an Act of Parliament here, 
if by the true construction of the Charter 
the prerogative of the Crown is in any 
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way limited, it must be said to be limit¬ 
ed, not by the Act of the Crown itself, 
but by the Act of the Crown acting under 
the authority of Parliament. 

It is for these reasons that their Lord¬ 
ships are of opinion (and perhaps other 
reasons might be given arising from a 
consideration of the peculiar circumstances 
of the case), that they must humbly ad¬ 
vise Her Majesty, that the prayer of the 
Petition cannot be granted. 


23rd and 26tli June , 184-7. 
Present : 

Members of the Judicial Committee ,—Lord 

Brougham, Lord Langdale, the Right Hon. 

Dr. Lushington, and the Right Hon. T. 

Pemberton Leigh. 

Privy Councillors,— Assessors , Sir A. John¬ 
ston, and Sir E. Ryan. 

On Petition from the Supreme Court of 
Judicature at Bombay . 

The Queen, on the Prosecution of the 
Bombay Government,* 

versus 

Samuel Stephenson, Alloo Paroo, and 
others.+ 

The Supreme Court at Bombay is empowered 
by the Bombay Charter of Justice, to grant or re¬ 
fuse an appeal, in criminal cases ; an d no power to 
grant leave to appeal in such cases, is reserved to 
the Crown by such Charter. 

c Lord Brougham : 

This case, to a certain degree, resem¬ 
bles the case which has been already 
spoken to. But in one material respect, 
no doubt, it may be said to differ from it, 
because I do not understand it to have 
been argued at the Bar, in Alloo Paroo’s 
case, that there lay an Appeal from the 
verdict of a jury, for the purpose of ob¬ 
taining a new trial. I understand the 
question raised there was, (at least it ap¬ 
pears to me perfectly hopeless to argue 
any other point,) that a Writ of Error 
lay, or a proceeding in the nature of a 
Writ of Error, for some defect of law or 
jurisdiction appearing upon the record. 

* 3, Moore’s I. A., p. 488. 

t This and the preceding case, being decisions 
upon the same point, it lsJJiought advisable to 
place them together. 
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Be that as it may, however, their Lord- 
ships are of opinion, that taking the 
terms of the Charter into consideration, 
and having regard to the origin of that 
Charter, namely, that it was not a mere 
act of the Crown, by force of the preroga¬ 
tive, but in execution of a power conferred 
upon the Crown, by Statute ; the Charter, 
by its terms in execution of that Statute, 
does not reserve a power to the King in 
Council, of reviewing a determination of 
the Court below, in a criminal case, the 
Court below having denied the applica¬ 
tion for such a review. 

That this is in execution of a statutory 
power, is clear. A Statute was made, in 
the 4th year of the late King, George IV., 
which gave the Crown the power to grant 
a Charter to a Court of Justice in Bom¬ 
bay, with the same powers, immunities, 
jurisdiction and authority, as were vest¬ 
ed in the Court at Fort William, by vir¬ 
tue of another statutory power, granting 
that Charter, namely, the 13th of George 

III, chap. 63. 

That Statute contains a power to the 
Crown, to grant an Appeal, in such man¬ 
ner, and in such cases, and on such secu¬ 
rity, as to the Crown shall seem meet. 
Then, when we look at the Charter grant¬ 
ed in execution of that power, constitut¬ 
ing the Supreme Court at Fort William ; 
bearing in mind that, by the 4th of Geo. 

IV. , c. 71, the Court in Bombay is to be 
a model of that Court, we find there that 
the reservation, after the grant of Ap¬ 
peal, is in the same terms with the sec¬ 
tion brought in question now before us, 
as to Bombay, respecting criminal cases; 
—that the reservation, which follows the 
section touching Appeals in crimiual cases, 
is confined strictly to civil cases. 

Some doubt might have arisen upon 
the section in the Bombay Charter, fol¬ 
lowing the section upon criminal cases. 
Some doubt might have arisen from the 
frame and structure of that section, whe¬ 
ther it were confined to civil cases or not; 
for that part which clearly confines it to 
civil cases, limiting the sum appealed 
from to 3,000 Bombay rupees, is in a se¬ 
parate proviso, and follows, after an inter¬ 
val, from the first, and reserving part of 
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the section, that interval being filled up 
by the power given to the Court to execute 
judgments and orders. But when we look 
at the Fort William Charter, which is to 
be the foundation and model of this Char¬ 
ter, we find, that no doubt whatever ex¬ 
ists there, that the reserved power refers 
to civil cases, for it is part and parcel of 
that section, reserving the power to the 
King in Council, that it shall not exceed 
the sum of 1,000 rupees. 

The section itself, if it had stood alone, 
without that reserved power, appears to 
us clearly to vest an absolute discretion 
in the Court below, in which the Judg¬ 
ment is had; to refuse, as well as to 
grant, the Appeal : for it is said, that in 
“ all indictments, informations, and cri¬ 
minal suits and causes whatever,” which 
are large words certainly, “ the said Su¬ 
preme Court of Judicature shall have the 
full and absolute power and authority, to 
allow or deny the Appeal of the party, 
and also to order and regulate the terms 
upon which the Appeal shall be allowed, 
in such cases in which the said Court may 
think fit to allow such Appeal.” 

Now, first of all, arises upon this, the 
obvious consideration from the words, 
that it seems impossible to give a discre¬ 
tionary power, of either allowing or deny¬ 
ing, in more clear and plain terms, than 
these terms are, “full and absolute power 
to allow or deny.” And then, that is fol¬ 
lowed by saying that the terms may be 
regulated by the Court “ in cases in which 
the said Court may think fit to allow 
such Appeal,” being a very ordinary ex¬ 
pression used in Acts of Parliament, when 
it is intended that a power given to any 
officer or any body for public purposes, 
shall not be absolute and compulsory 
upon that individual officer, or that body, 
but shall be discretionary in that indivi¬ 
dual officer or body, to exercise or not, 
as he or they shall please, and be advised. 
If the words are <£ It shall and may” be 
so and so done, by such and such officer 
and body, then the word “ may” is held 
in all soundness of construction to confer 
a power, but the word “ shall” is held to 
make that power, or the exercise of that 
power, compulsory; cases are not wanting 


where, even without the use of so strin¬ 
gent a word as “shall,” it has been held 
that a power so conveyed must be execut¬ 
ed. But where it is intended not to com¬ 
pel, but to leave it optional with the 
parties, the words “think tit” are the 
very ordinary technical and appointed 
words, to show that the power is not com¬ 
pulsory. And those words occurring in 
this clause, they seem really to leave no 
reasonable doubt, that a discretion is vest¬ 
ed in the Court below, of denying as well 
as of allowing an Appeal. 

This is still further clear when we come 
to look at other Charters, in which it is 
not intended to give the power absolutely, 
but in which it is intended that the 
Court shall be, to a certain degree, quasi 
ministerial in granting leave to Appeal. 
For in all those cases, if we look to them, 
we shall find that is the course adopted 
by the Charter. The party is to appeal 
to the King in Council. He is first, be¬ 
fore appealing, to petition the Court, of 
whose sentence he complains, and then 
it is (this is the course in almost all cases, 
I know of no exception), that the party 
has the right to Appeal. In order to pro¬ 
secute his Appeal, he must first petition 
the Court for leave; if the Court shall 
grant leave to Appeal, they are then to 
prescribe certain terms, as in the case of 
a Judgment ; he is to give a certain secu¬ 
rity, and in some cases security must be 
given for the costs ; but iu none of those 
cases do we find anything like this other 
alternative, “ in case the Court shall re¬ 
fuse leave to Appeal,” because it is not 
intended to oust the party, of his privi¬ 
lege to apply here, even in the case of the 
Court having refused to comply with his 
petition. The words, “ if they shall think 
tit,” are never inserted there. This is a 
totally different clause, differently framed, 
and with another and entirely different 
object. The cases which have been cited, 
have been already partly disposed of, by 
w’hat has been said by their Lordships in 
the last case. The case of Christian vs. 
Corren, from the Isle of Man, in Peere 
Williams, really proves nothing. The 
argument is the argument of Mr. Peere 
Williams himself, for it is not the Judg- 

491—94 




PRIVY COUNCIL JUDGMENTS 


I !' 






meat of the Court. No doubt Peere Wil¬ 
liams is a great authority as a reporter, a 
very learned person, and I believe a very 
accurate reporter, he is generally allowed 
to be ; but what he says there, is no part 
of the Judgment of the Court. He says, 
even if there be express words in the 
Charter, excluding the right of the sub¬ 
ject, those words shall not be held to de¬ 
rive the subject of his common law right 
of Appeal to the Crown, in order that jus¬ 
tice may not fail. The Court, which was 
assisted in that case by Lord Chief Jus¬ 
tice Parker, in giving their Judgment, 
proceed upon no such ground. They only 
say, in this case there is nothing to take 
away the general right of Appeal, which 
is necessary to prevent a failure of justice. 
And Lord Chief Justice Parker, in that 
case, observes that the Court of Chancery, 
even in the case of a proceeding of a 
Copyhold Court, if anything were done 
against good conscience, would review it, 
and would direct that the Court should 
re-assemble, for the purpose of acting 
more conscientiously. But it is certain, 
that that case was not borne out by the 
judgment of the Court of Chancery, when 
an attempt was made in a case before 
Lord Jeffries, Lord Chancellor ; which had 
been very much considered at the Rolls 
by Mr. Serjeant Trevor, who was then 
Master of the Rolls, and where such a 
power to interfere was wholly denied. 
Ash vs. Rogle (1 Vern. 367). 

It is quite unnecessary, however, to 
enter into that, because it is quite suffi¬ 
cient to observe, that the Lord Chief Jus¬ 
tice, in grantiug that right of Appeal 
which has been contended against, does 
not in the slightest degree bear out the 
generality of Mr. Peere Williams’s argu¬ 
ment. 

But even if the argument of Mr. Peere 
Williams had been entirely confirmed and 
adopted by the Court, it does not apply 
to this case. Because there is no ques¬ 
tion here of the power of the Crown to 
abandon the prerogative. The Crown 
may abandon a prerogative, however high 
and essential to public justice, and valu¬ 
able to the subject, if it is authorized by 
Statute to abandon it j and here it is in 
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the execution of a power conferred by 
Statute, that this abandonment, if any 
abandonment has been made, has taken 
place. 

It must be observed, likewise, that 
there is no abandonment of the right of a 
subject to Appeal to the King in Council ; 
for there is an express provision made as 
to the manner in which that Appeal shall 
be exercised, and for the Crown having 
the power. It might be reasonably con¬ 
tended that the Crown may point out the 
manner in which the general common law 
right of Appeal to it from colonial sen¬ 
tences shall be exercised, by a particular 
mode of enactment in the Charter, It 
may say, there is a right to Appeal to the 
Crown generally. That Appeal shall be 
in civil cases at all times, but that Appeal 
shall be in criminal cases only in a cer¬ 
tain mauner and form, and I shall dele¬ 
gate to my Judges below, the right (the 
Crown may say) to refuse or to grant it, 
as they see fit. 1 see nothing contrary to 
the prerogative. I see nothing contrary 
to the right of the subject, as involved in 
the exercise of that prerogative of the 
Crown, having even independently of the 
Statute, laid down the right in that particu¬ 
lar form ; but that is wholly unnecessary in 
this case, and I throw it out only to meet 
the argument in Peere Williams, and not 
the argument here, which is quite an¬ 
other case, and rests upon other grounds. 
It is wholly unnecessary to deal with that 
abstract at all for our present purposes, 
because this is the case of the execution 
of a power granted by Statute, to which 
undoubtedly the case of Cuvillier vs. Ayl- 
win would almost in terms apply. 

Their Lordships, therefore, are of opi¬ 
nion, that, in this case, even if the argu¬ 
ment were confined to the matter of error 
appearing upon the record, there is no 
ground whatever for holding, that the 
Crown has reserved its power of receiving 
an application of this kind against the 
decision of the Court below, and that the 
Court below alone has the power of grant¬ 
ing or refusing an Appeal in such oases. 

It is unnecessary of course to argue the 
question of an application for a new trial 
or for a re-consideration of the whole case, 
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eeaiise that is still more clear. But 
clear enough it is, even if the question 
were confined to a mere error upon the 
record. 

16th, 17tli , 18th , 19th , and 80th June , and 
1st , cmd 3rd July, 184-6. 

Present : 

Members of the Judicial Committee ,—The 
Lord President (the Duke of Buccleuch), 
Lord Langdale, the Right Hon. Dr. Lush- 
ington, and the Right Hon. T. Pemberton 
Leigh. 

Privy Councillors,— Assessors , Sir E. H. 
East, Bart., and Sir E. Ryan, Knt. 

On Appeal from the Sudder Dewanny 
Court at Madras. 

Rungama (Widow), for her- 'j 
self and on behalf of > Appellant, 
Lutchmeputty Naidoo* ) 


Atchama (Widow), Rama- 1 

nadha Baboo, and Put- > Respondents. 
toory Caly Doss, ... j 
AND 

Atchama (Widow,) ... Appellant, 

versus 

Ramanadha Baboo, ... Respondent. 

The Hindu Law reviewed as to the validity of a 
second adoption during the life-time of the first 
.adopted son. 

V., a Sudra Zemindar of the Northern Sircars at 
Madras, being childless, adopted a boy J. as his son, 
signing an instrument on the occasion, whereby, 
J. was constituted heir to his Zem/indcvry and mi~ 
rasy to his wealth and debts; and V. bound him¬ 
self not to make over his property to any other per¬ 
son than J. Afterwards, V. adopted another son 
B.j and during the minority of both these boys, 
took various steps to divide the property between 
them. When J. came of age, V. made a new divi 
sion, R. being then only 9 years of age. J. took 
possession of the property allotted to him, and V. 
remained in possession of what was allotted to R. 
Shortly after, V. died, R. continuing still under 
age. J. then claimed whole of the property of V., 
alleging that the adoption of R. was invalid, and, 
at all events, did not constitute him a co-heir. The 
Sudder Dewanny Adawlut at Madras held the se¬ 
cond adoption valid. On appeal, the Judicial Com¬ 
mittee held, reversing the decree of the Court in 
India:— 

X. That the adoption of R. during the life-time 
of J. was invalid. 

* 4, Moore’s I. A., p. 1^‘ 


II. That J. was entitled to take the whole ances¬ 
tral property, which V. could not dispose of, accord¬ 
ing to the Hindu Law, without J.’s consent; but 

III. That, upon a principle common to all laws, 
based upon the rules of justice, namely, that a party 
should not, at the same time, affirm and disaffirm 
the same transaction, J. must give up, for the bene¬ 
fit of R., the whole property, which V. could dispose 
of, by an act inter vivos, without the consent of J. 

A childless Sudra may adopt a son of a different 
gotrum from his own. 

A mere question of fact, disbelieved by all the 
Judges in India, before whom the case had come, 
ought not to be disturbed except upon very strong 
grounds. 

29th February , 1848. 

The Right Hon. T. Pemberton Leigh : 

The question in these Appeals relates 
to a very large property in the Northern 
Circars, which, in the year 1798, belong¬ 
ed to a Zemindar , named Vencatadry. 

Vencatadry, being childless, on the 
2nd of April 1798, adopted, as his son, a 
boy named Jaganadha. On this occa¬ 
sion he sigued a paper, bearing date the 
7th of April 1798. In this paper, after 
reciting the adoption, he prooeeds to say, 
“ Therefore, be it believed, that I have 
executed this, my tutelar deity bearing 
witness, that Jaganadha Naidoo is huck - 
dar, or heir, to my Zemindary ) mirasy , to 
my wealth and debts ; and that I have it 
not in my power, on any account what¬ 
ever, to make over (the same) to any 
other person besides him (Jaganadha 
Naidoo).” 

Of the fact, or the validity of this adop¬ 
tion, no question is made. He afterwards 
became desirous of adopting another boy, 
named Ramanadha, and of dividing his 
property between them. It is said by 
the Appellants, and many witnesses have 
sworn, that he consulted certain Pundits , 
as to the validity of a second adoption, 
and was advised by them that a second 
adoption could not be legally made. 

It was contended by the Appellants, 
that upon the whole evidence it was to 
be inferred that, in consequence of this 
opinion, although he brought up Rama¬ 
nadha as his son, he never adopted him 
with those religious ceremonies which 
were necessary, in order to constitute a 
valid adoption, according to the Hindoo 
law. We have no doubt, however, that 
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he did whatever was necessary to consti¬ 
tute a valid adoption, if such second 
adoption could, by the Hindoo law, be valid. 

This last adoption took place in 1807. 
"Various steps seem to have been taken 
by Vencatadry, during the minority of 
both these boys, with a view to divide 
his property between them. 

In 1815, Jaganadha attained the age 
o'f eighteen, when, by the Hindoo law, he 
came of age. After this, in 1816, Ven¬ 
catadry made a new division, between his 
two sons, Ramanadha being still under 
age, and, as it seems, about nine years 
old. Jaganadha took possession of the 
-property so allotted to him ; and Venca¬ 
tadry seems to have remained in posses¬ 
sion of what was allotted to Ramanadha. 
In the course of the year 1816, Vencata- 
dry died. Jaganadha claimed the whole of 
the property of Vencatadry, alleging that 
the adoption of Ramanadha was invalid, 
and at all events did uot constitute him 
a co-heir. 

Much dispute took place upon this 
subject, and various proceedings were had 
before the Board of Revenue, which had 
seized a large portion of the property, for 
payment of arrears of revenue. Suits 
were instituted for the purpose of deter¬ 
mining the rights of the parties, into the 
particulars of which it is not necessary 
to enter. 

The first of the suits, now in contro¬ 
versy, began in 1820, being a suit insti¬ 
tuted by Ramanadha against Jaganadha, 
to establish his right to that portion of 
the property which had been allotted to 
him in his character of adopted son, by 
Vencatadry. This suit was still pending 
when Jaganadha died. 

In 1824, a decision was pronounced 
against Ramanadha, from which, however, 
he appealed ; and before the appeal had 
been heard, and on the 28th of February 
1826, Jaganadha died. He left no na¬ 
tural born issue, but two wives, Rungama 
and Atchama, and a boy who had been 
brought up in his house, and who is said to 
be his adopted son, named Lutchmeputty. 

The question then arose, who was en¬ 
titled to succeed to the estate of Jagana¬ 
dha ,• the question of what the estate of 
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Jaganadha consisted, that is, whether he 
was entitled to the whole, or only half of 
the estate of Vencatadry, still remaining 
unsettled. With respect to the right of 
succession to Jaganadha, it is not disput¬ 
ed that, if he left a son, whether natural 
born, or legally adopted, such son would 
be entitled to succeed. That if he left no 
son, but an undivided brother, such brother 
would be entitled to succeed. That if he 
left no son, nor undivided brother, the 
widow, or one of the widows, would be 
entitled to succeed. 

On the death of Jaganadha, Ramana¬ 
dha set up a title to the whole estate of 
Vencatadry, alleging (not very consistent¬ 
ly with his former claim), that he and 
Jaganadha were undivided brothers, and 
that Jaganadha had left no issue, natural 
born or adopted. 

Rungama at first acquiesced in the 
claim of Ramanadha, it being alleged by 
her that she was deceived by Ramanadha, 
who got authority to act for her, while it 
is alleged by other of the parties that she 
colluded with him. 

Lutchmeputty was a ohild of about six 
years old, and no claim was brought for¬ 
ward on his behalf. Atchama, however, 
instituted a suit, claiming the whole of 
the estate of Jaganadha, and insisted that 
she was entitled to inherit. Afterwards, 
Ramanadha and Rungama having quarrel¬ 
led, the claim of Lutchmeputty was ad¬ 
vanced. After long litigation, with va¬ 
rious fortune, in the Indian Courts, the 
Sudder Adawlut decided that Jaganadha 
and Ramanadha were undivided brothers; 
and that Lutchmeputty was not the 
adopted son of Jaganadha ; that conse¬ 
quently Ramanadha was entitled to the 
whole inheritance which had come from 
Vencatadry ; and against this decree the 
present appeals are brought. 

The questions for our decision relate, 
first, to the estate of Vencatadry j and, 
secondly, to the succession of Jaganadha. 

The conflicting parties are,—First, 
Lutchmeputty, who claims the whole in¬ 
heritance which came from Vencatadry, 
on the ground that Jaganadha was tiie 
only adopted son of Vencatadry, and that 
he, Lutchmeputty, is the adopted son of 






x Jaganadha. Secondly, Atchama, who in- 
f sists that Lutohmeputty was not well 
adopted, and that she, as eldest widow, is 
entitled to succeed to the inheritance of 
Jaganadha. Thirdly, Rungama, who 
maintains the case of Lutchmeputty, but 
insists, that if he is not the adopted son, 
she is entitled to share with Atchama, in 
the succession of Jaganadha. Lastly, 
Ramanadha, who maintains the decree as 
it stands. 

A further question is made, in which 
all the other parties concur in contending 
against Ramanadha ; that if he was well 
adopted, and, therefore, a brother of Ja¬ 
ganadha, they were divided, and not un¬ 
divided, brothers ; and, therefore, though 
Ramanadha might be entitled to his 
share of Yencatadry’s property, he can 
have no right of succession to Jaganadha’s. 

As far as concerns Ramanadha, his 
whole title depends on the validity of his 
adoption. If he was not well adopted, 
he was neither a co-heir with Jaganadha, 
nor heir to Jaganadha. 

The first question, therefore, is, as to 
the validity of a second adoption, the 
i first adopted son still existing, and re¬ 
maining in possession of his character of 
a son. 

This appears to have been long a point 
of great doubt in Hindoo law, and is 
stated by the Judges in this case, to be 
unsettled. 

Three classes of authority have been 
referred to :—First, The opinions of the 
Pundits , appearing in the course of the 
proceedings; Secondly, The native au- 
i thorities, as found in the Hindoo trea- 

* tises; and Thirdly, The European autho¬ 
rities. 

First. As to the Pundits; there is 
considerable difference of opinion amongst 
them. If the Appellant’s evidence is to 
be believed, a number of Pundits , and 
learned men, gave their opinion against 
the validity of the adoption, to Vencata- 
dry, in his life-time, and this at a period 
when their bias would probably be, to 
favour the wishes of the powerful Rajah 
who consulted them. 

* On the death of Yencatadry, there is a 
certificate signed by 140 Brahmins, that; 


the adoption of Ramanadha was invalid. 
But as this was an opinion produced by 
Jaganadha, then in possession of the es¬ 
tate, but little weight is due to it. 

On the other hand, in 1818, before the 
institution of the suit, by Ramanadha, 
the Northern Provincial Court took the 
opinion of their own Pundit , and of the 
Pundits of the Centre and Southern Divi¬ 
sion of the Courts, on these questions :— 

“ 1. Is a person having, conjointly 
with a wife, adopted a son, and thereafter 
being displeased with her, and marrying 
a second wife, authorised by Hindoo law, 
conjointly with her, the second wife, to 
adopt a son ? 

u 2. A person adopting a son, having 
for any reason adopted a second son, is 
the former or the latter heir to the estate 
of the adopting, or are both sons entitled 
to share the same 

These PunditSy being at a distance from 
each other, giving separate opinions at 
some intervals of time, without, as it ap¬ 
pears, any communication between them, 
all agree in holding, that the second 
adoption is good, and that both sons are 
equally entitled to inherit. These opi¬ 
nions seem to be as free, as any opinion 
can be, from suspicion of undue infiuence. 

When the case came before the Sudder 
Court, two of the Pundits consulted were 
in favour of the adoption, and one against 
it. The reasoning of the two Pundits in 
favour of the adoption is certainly very 
unsatisfactory ; but still, so far as the law 
is to be collected from the opinion of 
PunditSy to be found in this case, the pre¬ 
ponderance is in favour of the adoption. 

These opinions, however, are by no 
means conclusive, and the Appellants con¬ 
tend, that the native authorities, upon 
which they are founded, are strongly 
against the validity of a second adoption. 

These authorities, like the opinions of 
the PunditSy are not reconcileable with 
each other. 

In the Digest of Hindoo Law, on Con¬ 
tracts and Successions, with a Commen¬ 
tary by Jagannatha,' translated by Mr. 
Colebrooke, the question is discussed and 
treated as one on which a difference of 
opinion prevailed. The most material 
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of the Treatise are found in 
pages 386, 389, 395, 397. The author 
holds the better opinion to be, that an 
adoption is valid, although a previously 
adopted son, or even a natural born son, 
be already in existence j the main founda¬ 
tion of that opinion being an ancient text, 
“ that many sons are to be desired, in 
order that one may travel to Gaya.” 

It was attempted, in a most ingenious 
argument, on behalf of the Appellants, to 
reconcile this authority with others, appa¬ 
rently of a different tendency, by showing 
that the author intended, not that many 
sous of the same description might be 
adopted, but that he referred to sons of 
different descriptions, of which there were 
twelve, recognised in the remote ages of 
Hindoo antiquity, though only two are 
now allowed ; the son given and the legi¬ 
timate son. Another suggestion was, that 
the author intended only that the second 
adopted son may have the rights of a son, 
in the event of the failure of the existing 
issue, natural or adopted. 

We find great difficulty in adopting 
either of these suggestions. At the same 
time it must be owned, that the doctrine 
is not very clearly stated, nor very easily 
to be reconciled with some of the autho¬ 
rities to which it refers ; and with respect 
to the right of inheritance of the second 
son, we rather collect the author’s opi¬ 
nion to be, that the second son would 
succeed, as in the case of a son well adopt¬ 
ed, by one having no issue, to whom a 
son is afterwards bom, viz. to one-third 
only of his father’s estate. 

Whatever, however, may be the effect 
of this practice, its authority is far out¬ 
weighed by two other Hindoo works, ex¬ 
pressly on the subject of adoption, the 
Dattaka Mimamsa and the Datta/ca Chan- 
dr ica. 

The first passage, sec. i., plac. 3, in the 
former of these works, is the citation of a 
text of an ancient sage, Atri, in these 
words, “ By a man destitute of a son, 
only, must a substitute for the same al¬ 
ways be adopted.” This, perhaps, stand¬ 
ing alone, may be held to mean that upon 
such a one only was it incumbent to adopt i 
a son. The commentary, however, ex-1 
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eludes this construction, for it says, sec. 
i., plac. 6, “By a man destitute of a son 
only. The incompetency of one having 
male issue is signified by the term * only’ 
in this passage.” The author then, after 
quoting a text from Menu , much to the 
same effect with that cited from Atri , ob¬ 
serves, that the instances of adoption, by 
certain illustrious persons, of sons, al¬ 
though they already had male issue, must 
be considered as exceptional cases, and 
not as generally authorising the act. In 
the next paragraph [12] the author seems 
to concede, that a second son may be adopt¬ 
ed, with the sanction of the existing issue. 

The Dattaka Chandrika (sec. i., plac. 3) 
cites the same text from Atri and Menu, 
and put the same construction on them, 
as the Dattaka Mimamsa. 

We think that these treatises are more 
distinot than the work of Jagannatha: 
they are written on the particular subject 
of adoption ; they enjoy, as we under¬ 
stand, the highest reputation throughout 
India; and their weight is strong against 
a second adoption. 

In the Ordinances of Menu , translated 
by Sir William Jones, we find this pas¬ 
sage, in page 313 : “ He, whom his father, 
or mother with her husband’s assent, 
gives to another as his son, provided that 
the donee have no issue, is considered as 
a son given.” 

In the Vivadarnava Setu, translated 
by Mr. Halhed, oh. xxi., sec. ix., the pro¬ 
position is distinctly stated, “ He who has 
no son, or grandson, or grandson’s son, or 
brother’s son, shall adopt a son ; and while 
he has one adopted son, he shall not adopt 
a second.” 

If we are to form our opinion of the 
law, from the effect of these authorities, 
we can have no hesitation in coming to 
a conclusion adverse to the validity of a 
second adoption. 

At the same time it is quite impossible 
for us to feel any confidence in our opi¬ 
nion, upon a subject like this, when that 
opinion is founded upon authorities to 
which we have access only through trans¬ 
lations, and when the doctrines themselves, 
and the reasons by which they are sup¬ 
ported, or impugned, are drawn from the 
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religious traditions, ancient usages, and 
more modem habits of the Hindoos, with 
which we cannot be familiar. 

It is satisfactory, therefore, to find that, 
under the third head to which we have 
adverted, the European authorities, there 
is much assistance to be derived from the 
labours of those who have investigated 
this subject, with all those advantages of 
familiarity with the laws and languages 
of Hindoostan, in which we are necessari¬ 
ly deficient. 

Here, unfortunately, as everywhere 
else, there is some discrepancy in the 
authorities. 

Sir Thomas Strange* in his Elements of 
Hindoo Law, Yol. I. p. 78 (2nd edit.), 
expresses himself as follows :—“ In gene¬ 
ral it is in default of male issue that the 
right is exercised, issue here including a 
grandson, or great-grandson. But as 
there exists nothing to prevent two suc¬ 
cessive adoptions, the first having failed, 
whether effected by a man himself, or by 
his widow or widows after his death, duly 
authorised ; so, even where the first sub¬ 
sists. a second may take place, such hav¬ 
ing been the pleasure and will of the hus¬ 
band ; upon the principle of many sons 
being desirable, that some one of them 
may travel to Gaya, a pilgrimage consi¬ 
dered to be particularly efficacious in for¬ 
warding departed spirits beyond their 
destined place of torture.” In support of 
these propositions, he refers to two cases. 
Shamchunder vs. Narayni Dibeh (1 Ben! 
Sud. Dew. Rep., 209), which was decided 
in 1807; and Goureepershaud Rai vs. 
Mussummaut Jymala (2 Ben. Sud. Dew. 
Rep., 136, new edition, p. 174), which was 
decided in 1814. 

Now, the first of these cases decided 
only that a second adoption is valid, when 
the first adopted son has died without 
issue ; a point of law which is not disput¬ 
ed. In the second case, a man having 
two wives, gave authority to each of them, 
to adopt a son. One of them made the 
adoption. He himself, together with the 
other wife, afterwards made an adoption ; 
and it was finally held, that the two sons 
were entitled equally to inherit to the 
husband. 


This was a very peculiar case : it cer¬ 
tainly seems to assume the validity of a 
double adoption ; but the doubts in the 
case seem to have been, rather as to the 
effect of the second adoption, by the hus¬ 
band himself, in revoking the authority 
given to the wife, than on the validity of 
a second adoption, while a first adopted 
son is living. This decision is also stated 
by the Court, to be in couformity with 
the preceding case of Shamchunder vs. 
Narayni Dibeh, which, in truth, for the 
reason already mentioned, it in no degree 
supports. 

These, we believe, are the only Euro¬ 
pean authorities referred to, on behalf of 
Ramauadha. With reference to these 
cases, it may be observed that they have 
never been considered as setting the law 
upon this subject. In a note to the case 
of Narainee Dibeh vs. Hirkishor Rai (1 
Ben. Sud. Dew. Rep., 42), which, it seems, 
was supplied to the Reporter, by Mr. 
Colebrooke, the translator of Jagannatha’s 
Digest; he states the point as one of 
doubt, and on which, although the autho¬ 
rity of Jagannatha was in favour of the 
adoption, the weighty authority of the 
Dattaka Chandrika was the other way. 

Every European, without any exception, 
as far as we have any information, who 
has since examined the subjeot, has come 
to a conclusion adverse to the second 
adoption. In a note to Strange’s Ele¬ 
ments of Hindoo Law, Yol. II. p. 85 (2nd 
edit.), the law is thus stated by Mr. Su¬ 
therland, a very high authority:_“A 

Hindoo cannot have legally adopted chil¬ 
dren i a son legitimate or adopted exist- 
ing, any subsequent adoption would be 
invalid; at least the son so adopted 
would not inherit.” 

In Mr. Sutherland’s Synopsis of the 
Hindoo Law of Adoption, p. 212, he thus 
expresses himself :—“ The primary rea¬ 
son for the affiliation of a son, being the 
obligatory necessity of providing for the 
performance of the exequial rites, cele¬ 
brated by a son for his deceased father, 
on which the salvation of a Hindoo is sup¬ 
posed to depend, it is necessary that the 
person proceeding to adopt, should be 
destitute of male issue capable of per- 
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forming those rights. By the term issue, 
the son’s son and grandson are included. 
It may be inferred, that if such male is¬ 
sue, although existing, were disqualified 
by any legal impediment (such as loss of 
caste), from performing the rites in ques¬ 
tion, the affiliation of a son might legally 
take place.” 

In Mr. Steele’s Synopsis of the Law of 
Hindoo Castes, he states, p. 48 : An 

adoption can take place only where no 
begotten son or grandson exists, or where 
the begotten son has lost caste.” Again 
at p. 52 : “ In the case of the death of an 
adopted son (and total lost of caste is con¬ 
sidered equivalent to death), another may 
be selected and given in the same man¬ 
ner $ but a man, after adopting one boy, 
cannot adopt another, at the desire of a 
second wife, &c. Only one adopted son 
can subsist at one time, B. S. (Mit.)” It 
is true that the treatise purports to re¬ 
late to the customs of the Provinces of 
Bombay; but we are not aware of a dif¬ 
ference between the different Provinces, 
on this point, though there appears to be 
some minor differences, on other points of 
the law of adoption, and for this the last 
section of the Mitacshara is referred to. 
The last paragraph, in this page, seems 
to be the statement of different opinions 
collected from different quarters, and, as 
might be expected, not very well agreeing 
with each other. 

But by far the most important authori¬ 
ty is Mr. William Macnaghten, whose 
Principles and Precedents of Hindoo Law 
were composed, as appears from the pre¬ 
face, after collecting all the information 
that could be procured, from all quarters, 
and after a careful examination of all the 
original authorities, and of all the opi¬ 
nions of the Pundits , recorded in the Su¬ 
preme Court, for a series of years. 

This work was published after his re¬ 
port of the two cases already referred to, 
and of course he could not but be ac¬ 
quainted with them ; indeed, he refers to 
one of them. Now, Mr. Macnaghten states 
the law, as he considers it be, without 
the slightest doubt or hesitation. He 
says, Vol. I. p. 80, “ It is clear that a 
man having adopted a boy, and that boy 
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being alive, he cannot adopt another.” 
And he examines the text, that “many 
sons are to be desired, in order that one 
may travel to Gaya,” and says that it ap¬ 
plies only to natural born sons. 

We are informed by our very learned 
Assessor, Sir Edward Ryan, that this work 
of Mr. Macnaghten’s is constantly referred 
to in the Supreme Court, as all but de¬ 
cisive of any point of Hindoo law, con¬ 
tained in it, and that much more respect 
would be paid to it, by the Judges there, 
than to the opinions of the Pundits. 
Upon the particular point in question. 
Sir Edward adds all the weight of his own 
high authority, concurring as he does en¬ 
tirely in the law, as stated in Macnaghten. 

The Judges in the Sudder Court state, 
that they are aware that this has been 
long considered a doubtful point, and 
they seem to proceed entirely on the 
opinion of the j Pundits, who favour the 
second adoption. 

On examining the reasons assigned by 
those Pundits, they rest upon two main 
points :— 

First. The text that u many sons are 
to be desired, in order that one may travel 
to Gaya.” 

Second. Upon the doctrine, that he 
who has only one son is to be considered 
as childless. 

Now, the first of these texts is evident¬ 
ly out of the case, if Mr. Macuaghten’s 
explanation be correct; and as to the 
second, in referring to the passages on 
which the Pundits rest, they manifestly 
relate, not to a person who receives a 
child, but to one who gives a child, in 
adoption. 

Upon the whole, therefore, for these 
reasons, (which, as the point is of great 
general importance, we have thought it 
advisable to explain very fully,) we have 
come to the conclusion, that the adoption 
of Ramanadha was not valid, and that the 
judgment of the Sudder Court upon that 
point must be reversed. 

If we had come to a different conclu¬ 
sion on this subject, it would have been 
necessary for us to examine into the effect 
of the deed, alleged to have been execut¬ 
ed by Vencatadry, on the adoption of Ja- 
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ganadha, aud upon which one of the 
Courts below held that the subsequent 
adoption was invalid, as far as regarded 
the right of inheritance ; but our view of 
the first point makes this unnecessary, 
and also removes all question as to the 
alleged division between the supposed 
brothers. 

Feeling the hardship of this case on 
Ramanadha, we have looked with some 
anxiety to see whether his title could be 
maintained, on the ground, that it was 
subsequently recognised by Jaganadha, 
and that such subsequent recognition 
might be considered equivalent to previ¬ 
ous assent. 

We think it, however, impossible to 
maintain his right upon this ground. Sup¬ 
posing Jaganadha to have acquiesced, af¬ 
ter he came of age, in the division of pro¬ 
perty made by Veneatadry, it was an ac¬ 
quiescence on the footing of aright already 
asserted by the father, to exist in Rama- 
nadha, and it does not appear that Jaga¬ 
nadha possessed all the knowledge, or was 
placed in the circumstances which must 
exist, in order to make his ratification 
binding, even if we assume, what is not 
by any means clear, that such subsequent 
ratification would be equivalent for that 
purpose, in Hindoo law, to previous con¬ 
sent. It appears, however, that there 
was some property, both real and person¬ 
al, of which Veneatadry had the power 
of disposing ; and by an act, inter vivos 
without the consent of Jaganadha; and 
we think that he made a gift, as far as 
he could, of his property between his two 
sons. Applying, then, to this case, a 
principle not peculiar to English law, but 
common to all law, which is based on the 
rules of justice, namely, the principle, 
that a party shall not, at the same time, 
affirm and disaffirm the same transaction, 
—affirm it as far as it is for his benefit, 
and disaffirm it as far as it is to his pre¬ 
judice,—we think, that effect must be 
given against the estate of Jaganadha, to 
the intentions of Veneatadry, as far as he 
had the power of effecting them. If Ja¬ 
ganadha takes, as we think he is entitled 
to do, the whole ancestral property, which 
the father could not dispose of, without 


his consent, we think he must give up, 
for the benefit of Ramanadha, the whole 
property included in the division, to the 
disposition of which, his consent was not 
necessary. 

Ramanadha, being removed from the 
contest, as to the succession of Jaganadha, 
the question as to that succession is in 
dispute between Lutchmeputty and At- 
chama ,* for Rungama, though she may 
have the same interest with Atchama, in 
opposing Lutchmeputty, supports his 
title. 

This is a mere question of fact, upon 
which, as in almost all cases from India, 
the evidence is contradictory, and the de¬ 
cision must turn very much upon the pro¬ 
babilities of the case, to be collected from 
those facts, which are sufficiently estab¬ 
lished. 

In the year 1819, the situation of Ja¬ 
ganadha was as follows : He had married 
two wives; but had never had any issue 
by either of them. He is stated by some 
of the witnesses to have been, from bodi¬ 
ly infirmity, very unlikely to have issue. 
This is so far confirmed by undisputed 
facts, that he lived for six years after¬ 
wards with Rungama, and never had any 
issue. He might, therefore, reasonably 
presume, or perhaps knew, that he should 
have no natural born son, or, at all events, 
no such son, by Rungama. 

With Atchama he had quarrelled, in 
April 1819 ; and previously to the alleged 
adoption, she had quitted his house, to 
which she never seems to have returned, 
till after his death. Under these circum¬ 
stances, it cannot but be held probable, 
that he should choose to adopt a son.* 
But this probability is much confirmed* 
when we consider the relation in whioh 
he stood towards them, who, if he left no 
issue, natural or adopted, would succeed 
to his great possessions. Either Atchama, 
with whom he had quarrelled, would take 
alone, or jointly with Rungama; or Ra¬ 
manadha, with whom he was at law, and 
whose character of a brother he denied, 
would succeed. Nothing is more natural 
than that he should desire to disappoint 
these parties. 

Now, it is proved, beyond all question, 
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by the evidence of Mr. Roberts, the Col 
lector at Masulipatam, that in the course 
of the years 1824 and 1825, a boy of an 
age corresponding with that of Lutcbme- 
putty, and who, by other evidence, is 
shown to have been Lutchmeputty, was 
brought by Jaganadha, upon several oc¬ 
casions on which he paid a visit at the 
Collector’s office, and that the boy was 
treated by Jaganadha, and considered by 
him, the Collector, as his adopted son ; 
he says that the boy accompanied Jaga¬ 
nadha upon every visit except the first; 
that he had frequent communication with 
Jaganadha on the subject; that he con¬ 
sidered the boy was brought, in order 
that he might be recognised as an adopt¬ 
ed son; and that so satisfied was he, Mr. 
Roberts, of the facts, that on Jaganadha’s 
death, in the absence of evidence to the 
contrary, he should have considered him 
as heir. 

The question then is, was this boy well 
adopted or not? 

The account given by the Appellant is 
this, that in March 1819, Chava Naida- 
mah, a relation of Jaganadha, had a son 
born to him ; that Rungama, by the desire 
of Jaganadha, applied to the grandfather 
of the child, to know if the family would 
give this child in adoption to Jaganadha; 
that difficulties were suggested as to the 
right of Jaganadha to adopt any of the 
tSoodra class ; that he consulted the Pun¬ 
dits , who gave an opinion in favour of 
such adoption, on the 23rd of April j that 
this opinion was communicated to Chava 
Naidamah, who, on the 26th of April, 
signed an instrument giving his son to 
Jaganadha, who signed an instrument ac¬ 
cepting the boy in adoption ; and that 
on the 18th of August 1819, all the ne¬ 
cessary ceremonies of adoption were per¬ 
formed, and a certificate of the perform¬ 
ance endorsed on the instrument, contain¬ 
ing the opinion of the Pundits, and signed 
by twelve persons present at the adop¬ 
tion. 

These instruments are produced, and 
the facts tending to this conclusion are 
sworn to, by a vast number of witnesses- 
There appears to us to be no objections 
to this testimony, beyond the observa- 
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tion, which may be made on all Hindoo 
testimony, that perjury and forgery are 
so extensively prevalent in India, that 
little reliance can be placed on it. 

But the important fact, that this boy 
was brought up and treated as an adopt¬ 
ed son, does not depend merely on Hin¬ 
doo testimony. That there was such a 
boy, and that he was considered as likely 
to succeed, is proved, not only by Mr. 
Roberts and his clerk, who, though, from 
his name, (Custoory Setaputty,; we pre¬ 
sume is a Hindoo, appears to give evi¬ 
dence without the slightest bias, but also 
by a letter written, or rather forged, by, 
or on behalf of, Atchama, in the name of 
Jaganadha, dated just before his death. 

In this letter, Jaganadha is made to 
state, that Rungama was teasing him to 
leave his estate to Lutchmeputty. The 
words are “ Rungama troubles me 
much to leave, by writing, the talook, 
&c., to Chava Lutchmeputty, of another 
gotrum , whom she, Rungama, has been 
taking care of; but I have not consented 
to it.” This document, together with 
the forged Will in favour of Atchama, 
were produced in Court, on the 12th of 
May 1825, immediately after Jaganadha’s 
death. 

Now, the case made by Atchama is, 
that Lutchmeputty was a boy first 
brought forward some time after the death 
of Jaganadha, and that he never was at 
Amaravaty, the residence of Jaganadha, 
in his life-time. This is clearly contrary 
to the fact, and contrary to the fact, as 
known to Atchama, and yet many of her 
witnesses, who say that they were in Ja¬ 
ganadha’s house at the time when the 
alleged ceremonies of adoption took place, 
and that no such ceremonies in fact took 
place, swear also that Lutchmeputty was 
never at Amaravaty, till after the death 
of Jaganadha. Such evidence can go for 
nothing. 

There are two circumstances, and only 
two, which, no doubt, are much against 
the adoption. 

First. The conduct of Rungama, who 
now brings forward this claim of Lutchme¬ 
putty, but who suppressed all mention of 
it, as it is said, till the quarrel between 
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Rungama and llamanadha, in 1826. Se¬ 
condly. The absence of proof of any 
formal notification to the Government, 
and of that degree of notoriety which 
might be expected of a fact of so much 
importance, in such a family. 

As to the first point, there is no doubt, 
that for several months after the death of 
Jaganadha, Rungama not only was sileut 
as to the title of Lutchmeputty, but sheac- 
quiesced in that of Ramauadha, and sign¬ 
ed several instruments, quite inconsistent 
with the case which she now sets up. 

It is attempted to remove the effect of 
these acts by saying, that she was under 
the influence of Ramanadha, and sigued 
whatever papers were laid before her, in 
ignorance of their contents, or even blank 
papers to be afterwards tilled up. 

There is some evidence that she did 
sign blank papers ; and the fact, that if 
Lutchmeputty was not entitled, she had 
herself a strong claim to participate with 
Atchama, in the succession of Jaganadha, 
affords a strong inference that, in sup¬ 
porting the claim of Ramauadha, she was 
deceived by him, unless she was actiug in 
collusion with him, under some secret ar¬ 
rangement. 

We cannot say, that we are satisfied 
as to the imposition alleged to have been 
practised upon her ; and if we were deal¬ 
ing with her rights, we should attribute 
much weight to this part of the case $ but 
we cannot attribute much weight to it : 
perhaps, in strictness, we ought not to 
attribute any, when we are dealing with 
the rights of Lutchmeputty, and when 
the effect of the acts relied on, is removed, 
-alike by supposing collusion with Rama¬ 
nadha, or imposition by him. 

Secondly. With respect to the absence 
of any formal notification to the Govern¬ 
ment, it is admitted, on all hands, not to 
be necessary. At the same time, it af¬ 
fords so easy a mode of preserving un¬ 
questionable evidence, of a most impor¬ 
tant fact, that, in the case of a great 
family like this, some written communi¬ 
cation would, most probably, be made 
either on the occasion of the adoption 
itself, or on some subsequent occasion : 
and we find, accordingly, that communi¬ 


cations were made to the Government, 
by Vencatadry, with respect to the adop¬ 
tion, both of jaganadha and Ramanadha, 
and that he endeavoured to have their 
title recognised. The absence of any such 
communication in the case of Lutchme¬ 
putty is, therefore, important. 

There are, however, circumstances in 
evidence, by which the weight of the ob¬ 
jection is very considerably diminished. 
The adoption was resolved upon in April 
1819. Amravaty was in the Collector- 
ship of Guntoor; and, at this time, Jaga¬ 
nadha was at law with the Collector of 
Guntoor, who refused to deliver up pos¬ 
session of some portions of the property 
of Vencatadry, claimed by Jaganadha. 

It is not, perhaps, very unnatural to 
suppose that, under such circumstances, 
Jaganadha would not, willingly, have any 
communication with the Collector, not 
absolutely necessary. Rut there were 
other disputes at this time, between Ja¬ 
ganadha aud the Government authorities. 
Atchama, or her brothers, on her behalf, 
had complained to the civil magistrate of 
the conduct of Jaganadha towards her, 
and he had been fined. 

From some of the documents, there 
seem to have been other differences sub¬ 
sisting between them. That, at a subse¬ 
quent time, there was some written com¬ 
munication to the Collector of Masulipa- 
tam, in which district a portion of this 
large estate was situated, there is much 
reason to believe. A most important 
letter upon this subject, purports to be a 
letter from Jaganadha to his wife, and 
has much internal evidence of authenti¬ 
city. It is dated 13th of July 1819, and 
is in these words:—“As Puntooloo has 
sent me a letter, enclosing a foul arzee to 
the authority, on the subject of our adop¬ 
tion of a boy, I caused it to be copied fair, 
and despatched it this day through the 
Vakeel , because I thought it is proper ; 
and the said arzee was received by the 
junior gentleman, who is vested with the 
authority of magistrate. There was en¬ 
mity before between us and certain per¬ 
sons in this place, owing to one’s male¬ 
volence against us ; and it has now occa¬ 
sioned enmity between us and another 
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man, as well as between us and the au¬ 
thorities of this place, iu consequence of 
tlie authorities of the Circuit Court hav¬ 
ing been pleased to expose the calumny 
used by the persons iu this place against 
us ; consequently there will happen ob¬ 
stacles to our afiair; but I am not uneasy, 
as there does not appear anything that 
can be supported by the said persons re¬ 
garding the circumstances, which is now 
intimated to us. I herewith send the 
copy of the said arzee ,, and will inform you 
the remaining circumstances on my arriv¬ 
al at that place.” 

If this letter be genuine, it is almost 
conclusive. I observe that one of the 
Judges below states that the hand-writing 
of this letter is not proved ; but that, at 
all events, it is of no consequence, be¬ 
cause in fact it is before the adoption, and 
could not prove that the adoption had 
taken place. In the enormous mass of 
documentary and parol evidence, to be 
found iu this case, far exceeding anything 
which, in our experience, has been brought 
before this Committee, it may be difficult 
to say, whether it is or not regularly 
proved ; but it seems to have been pro¬ 
duced in evidence, without any objection 
being made to its authenticity. 

The objection which is made to it by 
the Judge, certainly is not well founded. 
The transaction of the adoption might not 
have been completed, at the date of the 
letter, because the usual ceremonies had 
not been performed, which are represent¬ 
ed to have taken place in the following 
August ; but the transaction was in¬ 
choate : the child had been given in adop¬ 
tion and received in adoption, in the pre¬ 
ceding April, and the terms of the letter 
are, therefore, perfectly applicable to the 
state of circumstances which existed at 
the date. 

Upon this state of the evidence, the 
probability of the adoption, certainly of a 
child being brought up in the family, and 
introduced to the European authorities, 
with the same state and pomp as if he 
were an adopted sou, with documents and 
witnesses in great numbers, comfirming 
the account, which documents and wit¬ 
nesses are open to no other suspicion than 
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attaches to all Hindoo evidence, we should 
have had no hesitation in affirming the 
fact of adoption, if the case had come be¬ 
fore us as an original cause. 

We have been pressed, however, and 
very properly pressed, with the argument 
that this is a mere question of fact, to be 
proved by evidence; that all the Judges 
before whom the case has come, have dis¬ 
believed the evidence ; that they had some 
advantages in coming to a conclusion 
which we have not, and that their judg¬ 
ments are to be considered, as verdicts of 
a jury, which ought not to be disturbed, 
except upon very strong grounds. 

It is impossible not to feel that there is 
great weight in these observations, and 
they have occasioned one of the principal 
difficulties which we have felt, in this 
most difficult case ; we have, however, the 
same evidence which was in the Court be¬ 
low. We have had the advantage of a 
most full and able discussion, at the Bar ; 
and this Court is more accustomed to the 
examination of evidence, than the civil 
servants of the East India Company, who 
preside in the native Courts, can be suppos¬ 
ed to be. We have further the great ad¬ 
vantage of having the grounds on which 
these judgments proceeded. We cannot 
say that they are at all satisfactory to our 
minds. By far the most important evi¬ 
dence in the case, the evidence of Mr. 
Roberts, is disposed of, by assuming that 
this gentleman, in his deposition, and iu a 
communication which he made to the ' 
Board of Revenue, entirely in the same 
sense, immediately on the death of Jaga- 
nadha, lay under a misconception of w hat 
had passed in a conversation, in language 
which was not vernacular to either 
party. 

This appears to us a purely gratuitous 
assumption : it would have been a strong 
assumption if Mr. Roberts’s opinion had 
been formed from a single conversation ; 
but he states, that he had frequent com¬ 
munications with Jaganadha, upon the 
subject; that the boy was brought to him 
by Jaganadha, four or five times ; was 
treated by the Rajah , as his son j and was 
brought, as he considered, in order that 
his title as such might be known and re- 





cognised. His opinion is founded, not 
merely on what he heard, but what he 
saw, not on one, but on several occasions. 

Supposing the fact of adoption to be 
proved, some objections were made to its 
validity, in point of law ; but they do not 
appear to us to be of any value. 

Upon the whole, after a very long and 
anxious consideration of the subject, we 
feel ourselves called upon to differ upon 
this point also, with respect to the adop¬ 
tion, from the judgment of the Court be¬ 
low, and to hold that Lutchmeputty was 
well adopted, and is entitled to succeed 
to the whole estate of Jaganadha, subject 
to such maintenance, as his widows may 
by law be eutitled to. 

Our report to Her Majesty will be, that 
as to Puttoory Caly Doss, (who seems to 
have been very improperly made a party 
to the proceedings,) the Appeal ought to 
be dismissed, with costs. That the de¬ 
cree of the Court below ought, in other 
respects, to be reversed. That it should 
be declared, that the adoption of Rama- 
nadha was invalid, and that he was not 
entitled to be considered as a co-heir with 
Jaganadha, to Vencatadry ; but that, un¬ 
der the circumstances appearing in evi¬ 
dence, he was entitled to such property 
included in the gift made by Vencatadry, 
after Jagauadha came of age, as Vencata¬ 
dry had the power to dispose of. That 
Ramanadha was eutitled to retain those 
portions of such property which came into 
liis possession, and to have restored to 
him such portions thereof as came into 
the possession of Jaganadha, or to have 
compensation made for them, out of the 
estate of Jaganadha. That the adoption 
of Lutchmeputty by Jaganadha was well 
proved, and that Lutchmeputty was en¬ 
titled to succeed to the whole estate of 
Jaganadha. That with these declara¬ 
tions, the cause should be remitted to 
the Court below, with directions to do 
what may be necessary for giving them 
effect. That no costs ought to be given 
in these Appeals, or in the suits below, 
except to Puttoory Caly Doss. 


2nd, 3rd, and Jfth December, 18£6. 

Present : 

Members of the Judicial Committee ,—Lord 

Brougham, Lord Langdale, the Right Hon. 

Dr. Lushington, and the Right Hon. T. 

Pemberton Leigh. 

Privy Councillors,— Assessors , Sir E. H. East, 

Bart., and Sir E. Ryan, Knt. 

On Appeal from ike Sadder Dewanny 
Adawlut at Bengal . 

Mcnni Ram Awasty,* ... Appellant, 
versus 

Sheo Churn Awasty aud 1 & j . 

Mussamat Neeut Kooer, / Res P ondents - 

Where the Plaintiff, during the pendency of a 
suit executed a fa/righ-Tcutti (or deed of release) 
aud an ikrar-nama (or deed of acknowledgment), 
in consideration of Rs. 2,000 conditioned to be paid 
by the Defendants, on the Plaintiff’s delivering in 
the Court a razi-namah expressing his satisfaction, 
on record : Held — 

That the Decree of the Lower Court, as far as 
it related to the dismissal of the plaint, was per¬ 
fectly correct. 

That, the Plaintiff, although he sued as a pauper 
was liable in costs, incurred subsequent to the deeds 
of compromise, to be paid out of the consideration- 
money; as the propriety of his being allowed to 
sue, in formd pauperis , was questionable, and as it 
was his attempt alone, to free himself from the ob¬ 
ligation, entered into by the farigh-lcutti, that had 
caused all the subsequent litigation, unsuccessful 
and apparently most unjust. 

Sernble. —Leave to appeal to Her Majesty in 
Council, in formd pauperis , granted by the Courts 
in India, is not sufficient. The appellant ought 
also to apply to Her Majesty in Council, for leave 
to appeal as a pauper. 

Lord Langdale : 

Tins is an Appeal from the Sadder De¬ 
wanny Court, in a suit in which the Ap¬ 
pellant was the Plaintiff, in the Provincial 
Court of Patna. He alleged himself to 
be one of a numerous family, which had 
not been divided, or in any way separated. 
He claimed to be entitled to a certain 
share, of what he stated to be the com¬ 
mon and undivided property of the fami¬ 
ly. The plaint'was filed so long ago as 
the month of January 1815. The answer 
put in by the Defendants, (the now Res¬ 
pondents,) to that action, contained a de¬ 
nial of the Plaintiff’s right. A replication 


* 4, Moore’s I. A., p. 114. 
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and rejoinder was filed, the parties pro¬ 
ceeded to the examination of witnesses, 
and two were examined on the part of the 
Plaintiff, and one on the part of the De¬ 
fendant. There had been directions given 
for the production of some documents, 
"which however were not produced, in con¬ 
sequence of their having been, as was 
alleged, lost, or destroyed by fire. 

It was in that state of things, that a 
proposal for a compromise seems to have 
been made. It does not distinctly appear 
from whom that first proceeded, nor is it 
in any degree material : it came to a con¬ 
clusion in the month of April 1819. It 
does not appear to have been entered in¬ 
to with any haste or precipitation; on 
the contrary, sufficient time was taken 
for deliberation, the time which was ask¬ 
ed for by the Plaintiff himself in order 
that he might choose what he considered 
a lucky day, for the completion of this 
assignment to him j but on the 2fith and 
30th of April, he signed two documents, 
one of which is called a farigh-kutti , the 
other an ikrar-nama. In the farigh-kutti, 
after the introduction, which does not ap¬ 
pear to be material to be stated at length, 
he says, u I have, therefore, with my own 
free will and consent, settled this action 
among ourselves by the terms of this 
settlement, the sum of Rs. 2,000 “ ac¬ 
count, mine and my brother Doorga 
Awasty’s eighth share (after deducting 
Sungum Lal’s debts, &c.), is due to me 
and to my brother, by the Defendants 
aforesaid, which (that is, the sum of Rs. 
2,000, in question) I have taken from the 
Defendants aforesaid, and have received, 
and have appropriated and applied it to 
mine and my brother’s uses, and have re¬ 
linquished and withdrawn the residue of 
my claim in the above-mentioned case, 
&c. ; and neither the Defendants afore¬ 
said, nor their successors, have, or shall 
have, any right, title, claim in, or litiga¬ 
tion for, the property, articles, &c., the 
possessions and occupancies of myself, of 
my brother, and of my uncles. The costs 
of the Court nre agreed to be at the res¬ 
ponsibility of the Defendants.” On the 
30th of April, he executed the other in¬ 
strument, called an ikrar-nama; and there) 




he stated, “ Whereas I entered an action 
as a pauper in the Patna Provincial Court, 
for the division of, and entry into, the 
property and estates belonging to the 
house at the town of Shahabad, alias Sa- 
heb Gunge, Zillah Bahar, against Muddun 
Mohun Awasty and Sheo Churn Awasty, 
and after the death of Muddun Mohun 
Awasty against Mussamat Neeut Kooer, 
widow of the said deceased, the guardian 
of Chintamun Awasty, and Balgovind, 
minor sons of the said deceased. Now I, 
of my own free will and cousent, have 
taken Rs. 2,000, as my eighth share in 
the dues and price of goods sold at the 
time the deceased Sungum Lai Awasty’s 
business was carried on, &c., and the sum 
of Rs. 1,000 has been fixed by the De¬ 
fendants, as the share of the widow of my 
brother, Sheo Ram Awasty, deceased, 
(who lives with me, and is without issue,) 
out of the amount collected, the account, 
the dues and price of the goods sold afore¬ 
said } I, therefore, engage and give in 
writing, that I will deliver in a razi-nama, 
in my action, conformably to the above 
conditions, to the Provincial Court, and 
will get a farigli-kutti executed to the 
Defendants, by the widow of my uncle 
Sheo Das Awasty, deceased, within two 
months, and deliver the same to them, at 
which time I will receive the sum of Rs. 
1,000, aforesaid, and until 1 shall have 
got the farigh-kutti executed, by the 
Mussamat above-mentioned, the Rs. 1,000 
in question shall remain in deposit with 
Ram Persad Muhassere.” 

Now taking these two instruments to¬ 
gether, (which were contemporaneous,) 
they amount to a decided agreement for 
the settlement of this action ; by that 
agreement, Rs. 2,000 were to be paid to 
the Plaintiff, and he signed a receipt upon 
it—“ I have received Rs. 2,000and the 
same instrument says, “ I engage and 
give in writing, that I will deliver in a 
razi-nama .” Two things, therefore, seem 
to be understood by this instrument: one 
is, a relinquishment of the claim made in 
the suit, and the other an engagement to 
deliver in a razi-nama ; and this was in 
consideration of the Rs. 2,000. The Rs. 
2,000 were forthcoming from that moment; 
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but at the time that this farigh-kutti was 
executed, there was something else to be 
done, for both these instruments were 
executed out of Court, they were not instru¬ 
ments to be delivered to the kazi , to put 
an end to the cause, and, therefore, it is 
stipulated, that, in addition to the former 
instruments, the Plaintiff should give in 
a razi-nama , expressing his satisfaction on 
record ; and while that was pending, it 
would not have been prudent to give over 
the Rs. 2,000, or to give security for the 
payment thereof. What was done, which 
was the natural course of proceeding, was 
this : the Rs. 2,000 were not to be paid 
over, because the razi-nama had not been 
delivered, but the Plaintiff was not to be 
left without some security, and, therefore, 
he had delivered to him a sort of note, 
or bond for the execution of these instru¬ 
ments, leaving the razi-nama to be deli¬ 
vered on the part of the Plaintiff. 

Upon this, matters appear to have end¬ 
ed, and thus remained down to the time 
when the dispute arose, no razi-nama 
having been delivered in. The Plaintiff 
insisted that he was in no respect bound 
by the farigh-lcutti , or deed of release, be¬ 
cause it had been obtained by fraud, and 
he alleged some circumstances, by which 
fraud was to be inferred. One of those 
was, that it had not been properly sealed 
by the lcazi: there were several other 
things more particularly mentioned ; one 
of them, to which the greatest weight 
seems to have been attached, is that, co¬ 
temporary with these instruments, there 
had been another agreement entered into 
between the parties, that notwithstand¬ 
ing the statement, of the specific sum of 
Rs 2,000, mentioned three times over in 
the farigh-lcutti , and also in the ikrar - 
nama , as given by the Plaintiff, it was 
not intended that he should be bound by 
that sum, but that there should be an 
account taken of what might be due to 
him, upon the footing of his original 
claim ; and this was alleged by him in the 
Court below as the reason why he should 
not be bound by the ikrar-nama. 

Now we have attended to this matter, 
with all the care we could, and to what 
has been stated by the learned Counsel, 


and we have looked through all the pa¬ 
pers ; but we cannot find the slightest 
evidence, that there ever was any such 
agreement. The Plaintiffs witnesses 
were cross-examined on the subject, but 
they wholly denied the existence of such 
an agreement, or understanding : so much 
credit was however obtained for the state¬ 
ment, that it produced a great deal of 
litigation ; and the Plaintiff even obtained 
a decision, that this instrument was not 
to be considered sufficient to stop the 
proceedings. It appears to their Lord- 
ships that that decision is very extraor¬ 
dinary. We should not have adverted 
to it at all, if the Counsel for the Appel¬ 
lant had not done so: and with great 
reasonableness on their part, because they 
wish to avail themselves of everything 
they can, they say, here we have the 
Judgment of Mr. Fleming in our favour, 
upon this point; he did not consider that 
the farigh-lcutti was binding. 

Now what are the reasons which he 
gives for that opinion 1 He refers to the 
former proceedings, and to the examina¬ 
tion of the witnesses, and then he says, 
“ As the Plaintiff adduces a variety of ob¬ 
jections to the farigh-kutti , above-men¬ 
tioned, which have been entered at length 
in the proceedings of the 4th of August 
1819,”—there is not a word about this 
having been proved, — “ and as exclusive 
of that consideration,”—that is, the con¬ 
sideration of the Plaintiff adducing them, 
—“ the Plaintiff has not taken the amount 
stated in the. farigh-kutti , aforesaid,” — 
not in the least stating the reason why he 
did uot take it, or considering whether 
it might, or might not, have been his own 
fault that he had not got it,—“nor deli¬ 
vered in a razi-noma in the usual form,” 
—he had uot done that which he had co¬ 
venanted to do, “the decision of this 
suit on a farigh-kutti of that nature uot 
carried into execution is deemed excep¬ 
tionable.” This opinion amounts to this, 
that because the Plaintiff has entered in¬ 
to an engagement, which he does not like 
to perform, he is, therefore, not bound to 
perform it. Their Lordships cannot see 
that there is any weight to be attached 
to a decision founded upon such reasons. 
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The matter, however, went forward in 
consequence of this decision, and the pro¬ 
ceedings were afterwards laid before Mr. 
John Sandford, when the Plaintiff’s claim 
was dismissed, and he was ordered to pay 
the whole costs of the suit. 

There were then other proceedings be¬ 
fore Mr. Courtney Smith, who seemed to 
have formed a more favourable opinion of 
the validity of the instrument, and then 
the case went before Mr. Harrington, and 
afterwards before Mr. Sealy ; and it strikes 
us as a conclusive fact, that Mr. Har¬ 
rington, after having examined all the 
evidence, thought that the Defendants 
had not made out any case, independent 
of the farigh-kutti. It is not necessary 
for us to consider that point, because we 
think that the case is concluded by the 
faright-kutti , and that without reference 
to the evidence of Bhoop Sing, which with 
great ingenuity is shown to be erroneous 
but looking merely to the other evidence, 
with the inferences which are necessarily 
to be drawn from it, there is not the 
slightest suggestion, that the Plaintiff 
might not have had his money from the 
first moment after the execution of the 
faright-kuiti: It was there ready for him. 
There was an act to be done by him, to 
entitle himself to it, viz., by the giving in 
the razi-nama , and that act he never did ; 
but he cannot avail himself of his own 
neglect. It appears, therefore, to their 
Lordships, that so far as relates to the dis¬ 
missal of this plaint, the decree was per¬ 
fectly correct. 

There arises a question as to the costs. 
The faright-kutti contains the clause, 
which has been so often referred to —The 
costs of the Court are agreed to be at the 
responsibility of the Defendants;” there¬ 
fore, if the Plaintiff had performed his 
duty according to his engagement, in en¬ 
tering up a razi-nama , and had then re¬ 
ceived the Rs. 2,000, he would have re¬ 
ceived those Rs. 2,000, quite free from 
any charge of costs, aud the Defendants 
would have had to pay the costs below ; 
but it does not follow that the Defendants 
would be responsible for all the costs, 
which were afterwards incurred, in conse¬ 
quence of the unsuccessful and apparently , 
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most unjust litigation, in reference to the 
Plaintiff’s claim, and which he instituted 
and carried on, for the purpose of freeing 
himself from the obligation entered into 
by the farigh-kutti. There seems to be 
no reason at all for that, unless by his su¬ 
ing as a pauper ; he ought not to be sub¬ 
ject to, any costs. But he was not strict¬ 
ly suing as a pauper, for it canuot fail to 
strike us, as subject to some question, 
looking to these proceedings, the proprie¬ 
ty of his being allowed to sue, in formd 
-pauperis. It appears, by this farigh-kutti , 
that he had some property. It appears, 
further, that that property had been made 
subject, to attachment, and had been ac¬ 
tually attached,- there was real property, 
and there w r as property in deposit, pro¬ 
perty which was attached after the decree 
was pronounced. 

Although, therefore, the Appellant has 
declared himself a pauper, he is, in fact, 
not a pauper; and notwithstanding he 
possessed property in dwelling-houses, 
and houses, and has had in deposit Rs. 
2,000, with Tarn Chund aud LJtna Ram, 
he has sworn that he is a pauper. The 
Plaintiff is proved to have Rs. 2,000, and 
he is shown to have other property, be¬ 
cause there has been an attachment is¬ 
sued. The order which is made upon 
that, is only material for the purpose of 
showing, that in this case there was no 
attempt to make him personally liable to 
the payment of the costs, but only out of 
this property. The order is, “ that the 
Judge is to be careful to issue the decree 
of this Court, aud to obtain payment of 
the sum of Us. 2.000, entered in the 
Teep, from Ram Persad, Mahajun. More¬ 
over if, conformably to the Respondents’ 
statement, any other property belonging 
to the Appellant, in the town of Futtoo- 
habad, may have been attached, or may 
now be obtained, by the Respondents 
pointing it out, the same be sold by pub¬ 
lic sale, and therefrom paying the Res¬ 
pondents the sum of Rs. 394. 1. 18. 3., 
costs of this Court, and also the costs of 
the Provincial Court.” 

Now that sum of Rs. 394, the sum 
which appears as coming for costs after 
the Defendant’s former amount, has beeii 
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3rd and Ipth December , 181+6. 
Present : 


paid, by the arrangement pursuant to the 
decree, which is appealed from. Whether 
it was intended to include it in the Rs. 
2,000, the property in question, amongst 
the property out of which the Rs. 394 
were to be paid, does not seem at all to 
bo. material, for the result at which their 
Lordships think they ought to arrive, is, 
that the costs which are ordered to be 
paid after this litigation, are costs to be 
paid out of the property : therefore, we 
think there is no inconsistency in doing 
so in this particular case. 

Their Lordships, therefore, will report 
to Her Majesty, that, in their opinion, 
this Appeal must be dismissed. 

There is one observation now arising, 
upon which their Lordships are ready to 
hear any information which can be given 
to them by Counsel. Leave was granted 
by the Sudder Court, to appeal, informd 
pauperis. It does not appear that there 
has been any order, in this country, au¬ 
thorising him to sue, in forma pauperis. 

Mr. Moore :—In appeals from the co¬ 
lonies, it is the practice to apply by Pe¬ 
tition here, for leave to prosecute the Ap¬ 
peal, in formd pauperis. Brouard vs. Du- 
maresque (a). A different practice, how¬ 
ever, prevails in cases where the Appeal 
is prosecuted by the East India Company, 
under an Order in Council, made in vir¬ 
tue of the Act, 3 & 4 Will. IV., c. 41, 
sec. 22. An Appeal being allowed by the 
Sudder Court, in India, in forma pauperis, 
pursuant to Ben. Reg. XXVIII. of 1814, 
the Appeal is presecuted without any 
order being made here. Rany Srimutty 
Dibiah vs. Rany Koond Luta. (6). 


(a) 3, Moore’s P. C. Cases, 457. 
( b) 2nd Dec. 1847. 


Members of the Judicial Committee,—'Lord. 

Brougham, Lord Langdale, the Right.Ilon. 

Dr. Lushington, and the Right Hon. T. 

Pemberton Leigh. 

Privy Councillors, — Assessors , Sir E. H. 

East, Bart., and Sir E. Ryan, Kilt. 

On Appeal from the Sudder D<uanny 
Court at Allahabad in Bengal. 
Rewun Persad,* ... Appellant , 

versus 

Mussumat Radha Beeby, ... Respondent . 

A Hindu testator, after the death of his widow, 
gave a moiety of his property to liis brother A, 
and after A’s death, to A’8 two sons B and 0. A 
died in the life-time of the widow. A complete 
division of A’s estate was then agreed upon between 
B and C, both of whom, then, also died in the 
life time of the tenant for life, leaving respectively 
a son and a widow: Held — 

That B and C took the property as tenants-in- 
common; and that they had each of them a vested 
interest in one-fourth share, not to come into ac¬ 
tual e.ijoyment till the death of the tenant for life : 
and 

That, under the circumstances of the case, the 
widow of C was entitled to succeed to her hus¬ 
band’s share of the property, although it was not 
reduced to his actual possession. 

Their Lordships were also inclined to think, that 
the property was not property the subject of any 
division at nil, but that the division was effected 
by the deed or will. 

19th February , 181+7. 

The Right II on. Dr. Lushington : 

For the purpose of showing distinctly 
what are the questions of law, and mat¬ 
ters- of fact, in dispute, iu this Appeal, it 
will be expedient to state, iu the first in¬ 
stance, the circumstauces respecting which 
there is no dispute. 

Fakir Chund died in the year 1814, 
aud for the present we will call him the 
testator iu this cause. He, iu March 1814, 
executed an instrumeut intended to re¬ 
gulate the disposition of his property, 
after his death. ' 

Fakir Chund, the testator, was one of 
three brothers. His elder brother was 
Bhowauy Persad, who is stated to have 


* 4, Moore’s I. A., p. 137. 
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divided from his family, which was origi¬ 
nally an undivided Hindoo family. He 
left two sons, Dial Das and Goouee Lai. 
The date of the death of Bhowany Persad 
is not stated, but it was before the month 
of March 1814. Beekhary Das was the 
youngest brother, and he died in 1817. 
He had three sons, the eldest, Koonj Be- 
hary, died in 1825, leaving a widow, Ra- 
dha Beeby, the Respondent in this Ap¬ 
peal, but no male issue. Mudim Mohun, 
the second son, died iu 1829, and he left 
a son, Rewun Persad, who is the present 
Appellant. The third son died young, 
and there is no interest derived through 
him concerned in this litigation. 

The property in dispute was the pro¬ 
perty of Fakir Chund, and all parties 
agree that the instrument which be exe¬ 
cuted in March 1814, in triplicate, is a 
valid and operative instrument, and to 
be carried into effect. 

To that instrument were appended the 
signatures of his brother, Beekhary Das, 
and his nephew, Dial Das, and Goouee 
Lai, the sons of the elder brother, Bho¬ 
wany Persad, and the signatures of his 
nephew Koonj Behary, and Mudun Mo¬ 
hun, the sons of Beekhary Das. 

Pursuaut to the terms of that instru¬ 
ment, on the death of Fakir Chund, in 
1814, his widow, Mehtaboo, succeeded to 
the possession and enjoyment of his pro¬ 
perty. She died iu 1833, and then a liti¬ 
gation arose as to who were entitled, and 
in what shares, to take the property of 
the testator, subject to certain bequests, 
in the instrument before-mentioned. It 
is not necessary to state the details of 
this litigation. In the result, Dial Das 
took, under the decree of the Court, one 
moiety, and Rewun Persad was put into 
possession of the other moiety, but not 
so as to preclude any claim which Rad ha 
Beeby, the widow of Koonj Behary, might 
have to a share thereof. 

Accordingly, she commenced a suit, to 
recover a fourth share of the estate, left 
by Fakir Chund, and for that purpose 
filed her plaint on the 1st of June 1835 
in the Zillah Court of Mirzapore. Dial 
Das compromised with the Plaintiff, the 
present Respondent; and Rewun Persad, 
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in effect, became the only Defendant, and 
is now the Appellant. In short, the only 
question now to be determined is, whether 
the Respondent, as heir to her husband, 
Koonj Behary. is entitled to recover from 
the Appellant, Rewun Persad, one-half of 
the moiety of the estate of Fakir Chund, 
which Rewun Persad is now in possession 
of. 

After various proceedings, which it does 
not appear necessary to discuss ; on the 
29th of November 1837, the Judge of the 
Zillah Court, Mr. Thomas, pronounced 
a decree against the Plaintiff. From this 
decree, the then Plaintiff appealed to the 
Sudder Dewanny Adawlut at Allahabad, 
and on the 14th of March 1838 the 
Judges of that Court, Mr. Turnbull and 
Mr. Monckton, reversed the decree of the 
Zillah Judge, and remitted the case back 
to be re-tried j being of opinion, that the 
questions to be decided had not been 
properly investigated. 

Accordingly, the Zillah Court again en¬ 
tered upon the consideration of the case, 
and, amongst other things, directed to be 
done by the decree of the Sudder De- 
w’anny Adawlut, obtained the bewusta of 
the Pundit of the Zillah Court of Allaha¬ 
bad. The decree was pronounced by the 
Sudder Amin, a native Judge, on the 14th 
of September 1838, and he dismissed the 
suit of the Defendant, the present Res¬ 
pondent, with costs, 

An Appeal against this decree was pro¬ 
secuted to the Sudder Dewauny Adawlut 
at Allahabad, and both agreed upon a 
joint case, to be submitted for the beivusta 
of the Pundit of the Court, each party 
stating the facts upon which they differed, 
separately. By order of the Court, the 
opinion of the Pundit of the Sudder 
Adawlut at Calcutta was subsequently 
obtained. Mr. Monckton, one of the 
Judges of the Appellate Court, on the 8th 
of April 1839, pronounced his opinion in 
favour of the Respondent, and that the 
decree of the Zillah Court ought to be 
reversed. The papers in the cause hav¬ 
ing been submitted to the consideration 
of Mr. Taylor, smother Judge of the same 
Court, his opinion agreed with that of 
Mr. Monckton, and, accordingly, on the 
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29th of April 1839, a decree was pro- 
t nounced, reversing the decree of the 
Zillah Court, dated the 14th of September 
1838, in effect declaring that the Respon¬ 
dent was entitled to recover one-fourth of 
the estate left by Fakir Chund ; that the 
present Appellant should pay to her as 
much as he had received, beyond a fourth 
share of the said estate, and that Dial 
Das should, if there was any deficiency, 
make good the same. 

From this decree, Rewun Persad has 
appealed to Her Majesty in Couucil; and 
the question is, whether he ought, accord¬ 
ing to the law prevailing as to Hindoo 
families, in the district where the parties 
lived, to refund to the Respondent so 
much of the estate of Fakir Chund as 
exceeds one-fourth thereof. 

There are certain facts not in contest 
in this cause. All the parties agree, that 
the Will or Deed of Fakir Chund, which¬ 
ever it may be called, is an operative in¬ 
strument. That one moiety of his estate 
on the death of his widow, Mehtaboo, be¬ 
came the property of the family of Bho- 
wany Persad ; and that one-fourth of the 
property belongs to the Appellant, 
Itewun Persad, through his father, Mudun 
Mohun, who died before Mehtaboo, viz., 
in 1829. Neither is it denied that the 
remaining fourth share became part of 
the estate of Koonj Behary, who died in 
1825, in the same manner as the one- 
fourth became part' of the property of 
Mudun Mohun, assuming it to have vested 
in either, during their lives. 

Again, it is admitted that, according to 
the Hindoo Law of Succession, Radha 
Beeby, the Respondent, became heir-at- 
law to the divided estate of Koonj Behary, 
he having died without male issue. 

Radha' Beeby, the Respondent, being 
entitled to the estate, generally, of Koonj 
Behary, she is entitled to this one-fourth 
of the property of Fakir Chund, if it is to 
become a part of the estate of Koonj 
Behary, unless by the Hindoo law there 
is some exception, arisiug either from 
particular facts creating it, or from the 
nature of the property. 

The Appellant alleges, and alleges tru¬ 
ly, that the Respondent cannot recover 
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from him the property of which he is in 
possession, unless she proves her title. 
She asserts that she, as the heir, is on- 
titled to the whole, unless there be a 
special exception. The Appellants allege 
two grounds of exception. 

First : That Koonj Behary and Mudun 
Mohun were two undivided brothers, and 
that this share of Fakir Chund’s estate 
was undivided ,* that by the Hindoo law, 
therefore, the widow cannot claim it 
though she be heir. 

Secondly: The Appellant alleges, that 
this property never was in possession of 
Koonj Beliary ; that, by tho Hindoo law, 
the widow, though his heir, cannot claim 
property not in possession of the deceased 
husband ; and that, for this reason, her 
claim must fail. 

Now, as to the first ground of defence, 
the law is not disputed. It is not deuied 
that a widow cannot claim an undivided 
property. The decision of this question, 
therefore, turns upon a matter of fact, 
namely, whether Koonj Behary and Mu- 
dun Mohun were divided brothers or not. 

We think, that it may be admitted 
that the primd facie presumption, where 
there are no circumstances to effect it, is, 
that every Hindoo family of this class was 
an undivided family, and, consequently, 
this presumption must prevail, unless the 
circumstances of this case lead to a con¬ 
trary conclusion. We must, therefore, 
consider the circumstances, having, how¬ 
ever, first directed our attention to some 
points of Hindoo law, which may have a 
bearing upon the conclusion to be drawn 
from the facts. 

First: We apprehend it to be undis¬ 
puted, that a division may be effected 
without instrument in writing. Secondly : 
That a division may be either total or 
partial; Thirdly : That a separation from 
commensality does not, as a necessary 
consequence, effect a division, or, at least, 
of the whole undivided property. 

The Respondent alleged in her plaint, 
that, in the years 1818, 1819, and 1820, 
a separation took place between Koonj 
Behary and Mudun Mohun, when the one- 
half share of the estate of Bcekliary Das 
was equally divided between them ; that 
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they carao to a mutual settlement; and 
separating, each established a distinct 
concern for himself. 

Beekhary Das died in 1817, and by the 
instrument of March 1814, called the 
Will of Fakir Chund, a moiety of his 
property, on the death of his widow, is 
given in these words : “ Let my brother, 
Beekhary Das aforesaid, and, after the 
death of my said brother, his sons, take 
one- half.” 

Now, we conceive that Beekhary Das, 
having died in 1817, in the life-time of 
the widow, the tenant for life, and his 
sons surviving him, this moiety was not 
a part of his estate, and that, therefore, 
primd facie , it could not be divided as a 
part of the estate of Beekhary Das. 

But perhaps, as these pleadings are 
not expressed with much accuracy, it may 
be that, by one-half share of the estate 
of Beekhary Das, was meant the moiety 
of the estate of Fakir Chund, which would 
have come to him, had he survived Meli- 
taboo, the tenant for life. Now assum¬ 
ing this to have been intended to have 
been expressed by the plaint, still such 
half share could not, de facto , have been 
divided between them, for the widow had 
still the enjoyment of the whole. But 
the plaint may perhaps mean to aver, 
that there was an agreement between the 
two brothers, that the one-half share of 
Fakir ChuncTs property, which would 
have devolved on Beekhary Das, had he 
survived Mehtaboo, should be divided, as 
far as was then possible, cle facto; and in 
support of this understanding of the pur¬ 
port of the agreement, the entries said to 
have been made in the books, of various 
concerns, might be evidence, provided 
they had reference to the property of Fa¬ 
kir Chund. 

Before, however, prosecuting this in¬ 
quiry further, it may be expedient to ex¬ 
amine what has been done in the Court 
below, and to ascertain, as far as we can, 
on which side the weight of authority 
preponderates. So far as the decision of 
this case may be affected by the weight 
of authority, in the Courts of India, it 
stands thus :—In the Zillah Court of Al¬ 
lahabad, the Pundit of that Court was 
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consulted. His opinion, shortly put, is 
to the following effect : That if there has 
been a separation between two brothers, 
the widow of one becoming his heir, may 
cause the separation of any portion of 
the estate which may remain, de facto , 
undivided; that this doctrine does not 
apply to the estate of the uncle of her 
husband, when the estate of the hus¬ 
band’s father only had been divided, such 
estate not having come into her husband’s 
possession before his death. 

It is difficult to deal with an opinion, 
such as this, with reference to the ques¬ 
tion we have to solve. If the property 
now sued for, was a part of the estate of 
Koonj Behary, at the time of his death, 
then, according to the first part of the 
opinion of this Pundit , the widow’s claim 
would be valid. But if it formed no part 
of the estate of Koonj Behary, and if the 
division was confined to the estate of the 
husband’s father, then the widow would 
not be entitled, because the property 
never was in the husband’s possession. 

We think that the opinion of this Pun¬ 
dit renders very little assistance to the 
solution of the difficulties arising in this 
case. For first, this Pundit is silent, as 
to whether this property ever w T as part of 
the estate of Koonj Behary, or not. Se¬ 
condly, he assumes that the only property 
divided, was that which came from Koonj 
Behary’s father. And thirdly, he omits 
all mention of the Will or Deed of 1814. 

The Judgment of the Principal Sudder 
Amin throws no further light upon the 
matter, for he merely recites the bewusta, 
and rejects the widow’s claim, without 
attempting to show how the bewusta ap¬ 
plied to it. 

The opinion of the Pundit of the Sud¬ 
der Adawlut of Allahabad was taken, on 
a case submitted by both parties. This 
answer is partly in favour of the widow’s 
claim. He considers that Mudun Mohun 
had no claim to the disputed property at 
all, because it never came into possession 
until after the two brothers had separat¬ 
ed, and was never held in coparcenary by 
them, and that, therefore, Rewun Persad, 
as the son of Mudun Mohun, has no 
claim at all to it. He considers the dis- 












ception of the disputed property, but that, 
from the nature of the property, it was 
necessarily excepted. 

We do not think that there is anything 
in the nature of the disputed property 
which should except it from a general di¬ 
vision. It is not contended that there 
are any peculiar rules of construction in 
India, applicable to the instrument called 
a Will or Deed. The testator, after the 
death of his widow, gives his property to 
his brother, Beekhary DaS. On his death, 
it becomes divisible into two parts, one 
moiety to the sous of Beekhary Das. We 
apprehend that they would take as tenants 
in common \ in fact, that they had each 
of them a vested interest in one-fourth 
share, not to come into actual enjoyment 
till the death of the widow. But here 
was no contingency, as contended for by 
the Appellant. The only uncertainty was 
the period of enjoyment. 

If however the Will could be construed, 
so as to read the bequest to the brothers 
as a joint tenancy, even in that case we 
do not see anything against reason why 
they should not agree to divide the pro¬ 
perty in severalty, when the period of en¬ 
joyment occurred. 

We are inclined indeed to the opinion, 
that this property was not property the 
subject of any division at all, but that the 
division was effected by the Deed or Will, 
and that each brother took one-fourth as 
a divided property. 

But to look to the evidence in the 
Zillah Court, as to a division. It is not 
of a definite kind, nor are we quite certain 
how far the Court below make use of it. 
The vakeel of the widow, in his deposi¬ 
tion, declares that he has a chitta written 
by Mudun Mohuu to Koonj Behary, un¬ 
dertaking to produce the deed of Fakir 
Chund, and a deed of sale whereon is en¬ 
dorsed a sale by Mudun Mohuu of his 
share to Koonj Behary. 

Now supposing those documents ge¬ 
nuine, the utmost effect which can be given 
to them is, that Mudun Mohuu, through 
whom Rewun Persad claims, acknowledg¬ 
ed some interest in the Deed or Will' of 
Fakir Chund, to belong to Koonj Behary ; 
and as to the sale of the part share of the 
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house, that possibly it may be inferred 
from it that it was a part execution of an 
agreed division. 

Some documentary evidence was pro¬ 
duced, consisting of proceedings in suits 
betweeu other persons to show the law. 
Those we think do not require comment. 
They are produced only for the purpose 
of introducing the beumstas of Pundits , on 
what is assumed to be a similar question 
of Hindoo law. But iu fact, they are not 
similar in many essential particulars. 

The same observation applies to the 
bewusta produced on behalf of the Appel¬ 
lant, Rewun Persad : it does not govern 
this case, nor do the proceedings in the 
other suits apply here. 

In the Sudder Adawlut, however, much 
more important evidence was produced, 
viz. the proceedings in an action brought 
by Mudun Mohuu, in 1825. In that suit, 
Mudun Mohun pleaded the division of 
the paternal estate, and the separation 
from his brother Koonj Behary. 

We think that this averment by Mu¬ 
dun Mohun, which was supported by evi¬ 
dence, is strong proof against Rewun 
Persad, who claims through him, that a 
division aud separation had taken place ; 
and further, that it was a complete and 
entire division, for no limitation is alleg¬ 
ed. 

And herein we agree with Mr. Monckton, 
that the fact of Rewun Persad not having 
specified any exceptions to the partition, 
being of the whole of the paternal pro¬ 
perty, is evidence that there were no ex¬ 
ceptions. 

We think that upon a consideration of 
these premises, we are justified iu con¬ 
cluding, if such conclusion be necessary 
for the decision of this case, that a com¬ 
plete division aud separation did take 
place between Koonj Behary and Mudun 
Mohun. 

It will be well here to notice another 
argument, which was strongly pressed on 
behalf of the Appellant. It was said that 
the widow, as heir, could not claim any 
property of her husband, which was not 
in possession, at the time of his death ; 
that the disputed property was at that 
period, and for years afterwards, in the 
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possession of Mehtaboo, and that, conse¬ 
quently, Radha Beeby could have no 
claim to it. 

The first observation that strikes us as 
to this argument, is, that it was never 
distinctly urged in the Courts below, 
though it is true that the Pundit of the 
Zillah Court of Allahabad makes it the 
principal foundation of his opinion. 

There is not the least reference to it in 
the opinion of the Pundit of the Sudder 
Adawlut of Allahabad, in that of the Pundit 
of the Sudder Adawlut of Calcutta, nor in 
the Judgment of Mr. Monckton, in which 
Mr. Taylor concurred. We think that it 
would be impossible, under circumstances, 
for us to reverse the decree of the 
Court below on that ground. Indeed 
this averment of the law is not even one 
of the grounds of appeal. 

We have no intention whatever to dis¬ 
turb the doctrine of the Hindoo law, that 
a widow, succeeding as heir to her hus¬ 
band, cannot recover property not in pos¬ 
session of her husband. But we think that 
it has not been shown, in this case, that 
the disputed property was not in posses¬ 
sion, according to the meaning of that 
term in the Hindoo law, nor that the doc¬ 
trine applies to a property, where the hus¬ 
band had a vested interest, under a Will 
or Deed, and of the actual enjoyment 
thereof, postponed during the life-time of 
another. 

We proceed, then, to determine this 
case, on the assumption, that there was a 
complete division between the two bro¬ 
thers ; that the law as to possession by the 
husband does not, under the existing cir¬ 
cumstances, bar the widow’s claim. 

Now if this be so, we think that the 
Judgment of the Court below must be af¬ 
firmed, in every view of the case. It is 
admitted on all hands, that Radha-Beeby 
is the heir of Koonj Behary, and that she 
is entitled, as such, to all the property 
which was not held in coparcenary with 
Mudun Mohun. The disputed property 
was derived from Fakir Chund, and what¬ 
ever rights Beekhary Das had in it, are 
founded upon this Deed or Will. The 
same observation applies to any rights 
which belonged to Koonj Behary and I 
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If the disputed property 
be deemed to be property given or be¬ 
queathed to Koonj Behary and Mudun 
Mohun, by the Deed or Will, then we 
think that it was divided property, aud 
never held by them in coparcenary; but 
in that view, the widow is entitled, as the 
heir, to the divided property of Koonj 
Behary. 

If the property be considered as the 
property of Beekhary Das, a supposition 
very difficult to be made, then we think, 
that if, on his death, it was held in co¬ 
parcenary by the two brothers, it was di¬ 
vided, and became separate by the divi¬ 
sion made between the two brothers. 

We do not think that this property 
was bequeathed to the two brothers, as 
joint tenants. But even if it were, we 
should incline to the opinion that the di¬ 
vision extended to it. We, therefore, 
come to the conclusion, that either the 
disputed property was never held in joint 
tenancy, or that, if so held, it was divid¬ 
ed, and consequently we affirm the Judg¬ 
ment, on the grounds taken by the 
Pundits in the Sudder Adawlut, and adopt¬ 
ed by the two Judges of that Court; and 
it must be affirmed, with costs. 


lltli and 15th December , 1846. 
Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Lord Langdale, the Right Hon. 
Dr. Lushington, and the Right Hon. T. 
Pemberton Leigh. 

Privy Councillors,— Assessors, Sir E. H. East, 
Bart., and Sir E. Ryan, Knt. 

On Appeal from the Supreme Court at 
Bombay. 

Robert Wigram Crawford,* Appellant, 
versus 

Richard Spooner, ... Despondent. 

The construction of the Act must be taken from 
the bare words of the Act. It is not for Judges to 
fish out what possibly may have been the intention 
of the Legislature and to aid the Legislature’s de¬ 
fective phrasing of the Statute. 


* 4, Moore’s I. A., p. 179. 
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Their Lordships are clearly of opinion, 
that the Judgment of the Court of Bom¬ 
bay cannot stand. The construction of 
the Act must be taken from the bare 
words of the Act. We canuot fish out 
what possibly may have been the inten¬ 
tion of the Legislature; we cannot aid 
the Legislature’s defective phrasing of the 
Statute ; we cannot add, and mend, and, 
by construction, make up deficiencies 
which are left there. If the Legislature 
did intend that which it has not express¬ 
ed clearly ; much more, if the Legislature 
intended something very different; if the 
Legislature intended something pretty 
nearly the opposite of what is said, it is 
not for Judges to invent something which 
they do not meet with in the words of the 
text (aiding their construction of the text 
always, of course, by the context); it is 
not for them so to supply a meaning, for, 
in reality, it would be supplying it : the 
true way in these cases is, to take the 
words as the Legislature have given them, 
and to take the meaning which the words 
given naturally imply, unless where the 
construction of those words is, either by 
the preamble or by the context of the 
words in question, controlled or altered : 
and, therefore, if any other meaning was 
intended than that which the words pur¬ 
port plainly to import, then let another 
Act supply that meaning, and supply the 
defect in the previous Act. We lean very 
much to construing these words in the 
way which has been pointed out by the 
learned Serjeant in his reply, that these 
words, which import continuous owner¬ 
ship, are limited iu their application to 
the immediate context, namely, ships con¬ 
demned, either as prize of war, or forfeit¬ 
ed aud condemned as forfeited for a breach 
of the Slave Trade Abolition Act. It 
seems to us to be the plain and obvious 
construction of that section, and that is 
not at all varied by the 8th and 9th sec¬ 
tions, haviug the word “ again” added, 
which makes a most material difference 
in its natural construction. When the 
words are merely “owned by British sub¬ 
jects,” can we say that we arc to impart 
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into that, a totally different consideration, 
and make it as if it had been, “then, 
and up to that time, and all times, con¬ 
tinuously owned by British subjects V ’ 
Could the Legislature mean no such thing 
as that expressed in the very words to 
which we have been referred ; supposing 
those words to have the largest possible 
construction and scope that they can 
have, and not to be limited according to 
the argument of the learned Serjeant, to 
which we lean, and which we*think is a 
very teuable one ; namely, to vessels con¬ 
demned by the Admiralty Courts as prizes, 
or forfeited under the Slave Trade Aboli¬ 
tion Act ? If those words are confined 
to the cases of prize and forfeitures, under 
the Abolition Act, cadit que&tio, because 
then there is an end of the whole argu¬ 
ment with respect to continuous owner¬ 
ship, for the whole argument rests entire¬ 
ly upon those words $ but if, as we, for 
the present, assume for argument’s sake, 
these words have no such limitation, but 
that, iustead of being restricted to those 
cases, are perfectly general, and do not 
apply merely to the cases of prize vessels 
and slave-trade forfeited vessels, suppos¬ 
ing them to be so general, according to 
the Kespondent’s arguments, are we to 
assume that those words were added, not 
having existed before, for the express pur¬ 
pose of making what ?—of making “ own¬ 
ed” or rather “ belong to” (for that is the 
expression there), qualified still further, 
by the introduction of another requisite, 
viz., that they should “ always have so 
belonged to.” If the Legislature thought 
it necessary to add these words, because 
the words “ belong to,” in themselves, 
were not sufficient, what are we to say, 
then, when they leave out these words ? 
We cannot get over that; they leave out 
the words in the case in question, and say, 

“ owned by:” then if “ belong to” did not 
mean continuous ownership, the addition 
of the further words, which shall always 
have belonged to,” we say “owned by,” 
in parity of reasoning, does not mean con¬ 
tinuous ownership; but when those new 
words, adding an additional condition, 
are taken into the account, the words 
“ owned by” must be confined to the pre- 
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sent meaning viz., owned by, at the time 
of the registration. 

It appears to their Lordships, therefore, 
that this is a case, free from all reason¬ 
able doubt, and that they must construe 
the words of the Act, as they find them. 
There is no difference between the words 
of the Act and the Proclamation : we 
must take them together $ and taking 
them so, we are of opinion that this judg¬ 
ment cannot stand. It was a judgment 
upon a special case ; the judgment states 
the faots, in the nature of a special ver¬ 
dict, and this is in the nature of a Writ 
of Error, upon that special verdict, though 
it only purports to be upon a special case. 
We reverse the Judgment of the Court 
below, and give Judgment for the Plain¬ 
tiff, with nominal damages. 


15th December, 18^6. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Lord Langdale, the Right Hon. 
Dr. Lushington, and the Right Hon. T. 
Pemberton Leigh. 

Privy Councillors,— Assessors , Sir E. H. 
East, Bart., and Sir E. Ryan, Kut. 

On Appeal from the Sudder Court at 
Madras. 

His Majesty’s Attorney- ) 

General, at the relation \ Informant, 
of George Westcott,* ) 

William Douglas Brodie, ) ^ , . 

and others, J \ Defendants. 

The Supreme Court at Madras has, by the 
Charter of 1800, the same jurisdiction over charita¬ 
ble trusts as the Court of Chancery in England- 
The Advocate-General is, by the 53 Geo. III., 
c. 155, sec. Ill, is entitled to be heard, in informa¬ 
tions for the administration of charitable funds. 

Lord Langdale: 

There are, no doubt, very curious and 
interesting matters which might be in¬ 
quired into in this case ; but if we are to 
investigate every carious point, which was 
not necessary for the purpose of a deci¬ 
sions of the case, it would lead to a great 


deal of needless discussion. We appre- 
heud there is no doubt that a jurisdiction 
over charitable trusts of this kind was 
exercised by the Court of Chancery, in 
this country, at the date of this Charter. 
The Court of Chaucery has now, as it had 
then, jurisdiction to take care that those 
charities are duly executed. 

That being the case, then comes the 
Charter, giving to the Supreme Court at 
Madras, the same jurisdiction as the 
Court of Chancery had here. The whole 
of the difficulty which has been raised in 
this case, is upon a supposition, on the 
part of the Court in India, that the Court 
of Chancery had not jurisdiction. It is 
most singular, certainly, that the Su¬ 
preme Court at Madras should have come 
to the conclusion, that they could not hear 
the Advocate General, and yet that they 
could make an order, in the case. Their 
Lordships have no doubt that the Court of 
Chancery here would have had jurisdic¬ 
tion, if the matter had arisen here, and 
that the Court in India had jurisdiction, 
the matter originating there. In this 
particular case, its jurisdiction has been 
already exercised. It does not seem to be 
very material to consider, whether it has 
been exercised with perfect regularity, or 
not. Upon an application in the name of the 
Attorney-General, the trustees were order¬ 
ed to attend, and did attend, and the money 
which accrued to them was brought into 
Court, and lodged in Court, and dealt with 
by the Court. That having been done, all 
matters of account, on the part of the 
trustees, have been executed. And the 
Court, by those proceedings, had become 
itself a trustee ; and the question is, how 
that trust should be best executed. The 
relators are gone, they may be supposed 
to be dead, and the trustees may be taken 
to be dead. The Court is the trustee ; 
and the question is, upon whose applica¬ 
tion, or in what form and manner, the 
trust is to be executed. 

What has happened here, is, that a 
private individual comes into Court, and 
desires that this fund may be applied in 
a particular way, which he says is the 
proper way. The question is, not whether 
that is the proper manner of proceeding, 
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but whether he has a locus standi in the 
Court. Then arises the question, whether 
the Advocate-General ought to be heard. 

Now it appears to us, if we are to rely 
upon the Statute alone, the words of the 
enactment are quite sufficient, and the 
effect of them is not abridged by the 
statement of the particular purpose, which 
is set forth in the preamble. 

There is an end of the matter. That is 
the whole case. The question is, whether 
this order has been properly made, after 
the refusal to hear, perhaps, the only per¬ 
son whose duty it was to see that the 
Court was duly informed of those circum¬ 
stances, which it was important for the 
Court to attend to. It does appear to us, 
that that was an irregular course of pro¬ 
ceeding. It is now stated on behalf of 
the Advocate-General, that if he had been 
present he would not have objected to the 
order. The order fails only on account 
of this irregularity. Therefore, we think 
it might be very well stated, that this ap¬ 
peal should be allowed, without prejudice 
to the like order being made, upon hear¬ 
ing the Advocate-General. 


11th and 12th February , lSJft. 
Present : 

Members of the Judicial Committee ,—Lord 
Langdale, Lord Campbell, the Right Hon. 
Dr. Lushington, and the Right Hon. T. 
Pemberton Leigh. 

Privy Councillors,— Assessors, Sir A. John¬ 
ston, Knt., and Sir E. Ryan, Knt. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

Josiah Patrick Wise, # ... Appellant , 
versus 

Kishenkoomar Bora and ) E dmts . 
Sheebchunder Ghose,... ) r 

Whore an action for the recovery of interest was 
dismissed, confirming the deoision of the Courts 
in India, on the ground of usury, in pursuance of 
Regulation XV., 1793. 

In such an action, no judgment could be pro¬ 
nounced for the recovery of the principal without 
interest. The plea, res judicata , however, could be 
no bar to a subsequent proceeding. 


* 4, Moore’s I. A., p. 201. 
200-201 


Lord Campbell : 

In this case, their Lordships are pre¬ 
pared to give their opinion, without the 
expense and delay which would arise, 
from appointing a subsequent day on 
which to pronounce judgment. 

The appeal, in truth, involves a pure 
question of fact. There is no question of 
law arising in it. When there is a ques¬ 
tion of law, their Lordships are always 
most anxious, as this is a Court of the 
last resort, to take time to consider, and 
it has been the habit of their Lordships 
to take time to consider, and after full 
communication with all those who have 
been present, when the case has been 
argued at the Bar, to pronounce a written 
judgment; but this is a pure question of 
fact, whether there was an usurious agree¬ 
ment between the parties to this suit. 

If the bond, the lease, and the sub¬ 
lease, were a mere shift for usury, it is 
allowed that this action cannot be main¬ 
tained j at least it is allowed, that it can¬ 
not be maintained to recover the interest. 

Now the Dacca Court, and the Sudder 
Court, who had all the evidence before 
them, and who, we must say, were more 
competent to come to a right conclusion, 
on a mere question of fact, than we are, 
came to a conclusion that this was a shift 
for usury ,• and it would require very clear 
argument to show that they had come to 
a wrong conclusion upon a pure question 
of fact. 

But their Lordships are of opinion, that 
they came to a right conclusion, and that 
they could have arrived at no other. 

This seems to their Lordships to be a 
case free from all doubt, res ipsa loquitur. 

The written documents raise a case of 
very great suspicion, and they can hardly 
be opened without believing that they 
were intended to cover an usurious con¬ 
tract. That suspicion is proved to be the 
fact by a number of witnesses, who do 
not agree on minute particulars \ and 
therein, perhaps, are more credible than 
if they did $ but who substantially prove, 
that there was an agreement between 
these parties that more than the legal 
interest should be reserved, and that 
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these instruments were executed for the 
purpose of securing that illegal interest. 
We see no reason for disbelieving those 
witnesses; and if they are believed, it is 
conceded that the defence is established. 

We are then asked, at all events, to 
pronouuce a declaration whereby the prin¬ 
cipal is to be recovered, although the in¬ 
terest may not, on the ground of usury. 
But it seems to their Lordships quite 
clear, that it is utterly impossible for 
them to pronouuce such a judgment in 
this action, because it is an action which 
is, in substance, brought to recover the 
interest due on a loan ; and the 9th sec. 
of Reg. XV., 1793, which has been refer¬ 
red to, expressly requires that, in such 
an action, no other judgment should be 
given but for the dismissal of the suit, 
the costs to be paid by the Plaintiff. 

If, therefore, in this case, we were to 
pronounce a judgment whereby the prin¬ 
cipal should be recovered, without inter¬ 
est, such a judgment would be in com¬ 
plete defiance of that Regulation, by 
which we are bound. 

We are, then, called upon to pronounce 
a special declaration respecting the right 
to bring a fresh action. 

Now their Lordships are of opinion, 
that they are not at all called upon to 
pronounce any special declaration, but to 
leave this judgment to have its legal 
effect. If the judgment is a bar to any 
future proceeding, there is no reason why 
it should not have that operation. It 
may be strongly argued, that the question 
of usury has been decided in this case ; 
but if the question has not arisen, whe¬ 
ther the principal may be recovered, with¬ 
out interest, then the plea of res judicata 
cannot be applied to a subsequent pro¬ 
ceeding which has for its object to re¬ 
cover the principal, without interest; 
because, if that question does not arise 
here, it cannot be adjudged here, and the 
plea, res judicata, can be no bar to a sub¬ 
sequent proceeding. 

However, upon this question, whether 
the principal may be recovered without 
the interest, which involves the construc¬ 
tion to be put upon the 8th and 9th sec¬ 
tions of this Regulation, we are not at 


all called upon to give an opinion, and 
we cautiously abstain from doing so. 

The only opinion their Lordships pro¬ 
nounce is, that the judgment ought to 
be affirmed, and, consequently, that the 
appeal should be dismissed. As the Res¬ 
pondents do not appear, we need say 
nothing about costs. 


12tli and 13th February , 184-7. 
Present : 

Members of the Judicial Committee, —Lord 
Brougham, Lord Langdale, Lord Campbell, 
the Right Hon. Dr. Lushington, and the 
Right Hon. T. Pemberton Leigh. 

Privy Councillors,— Assessors, Sir A. John¬ 
ston, Knt., and Sir E. Ryan. 

On Appeal from the Supreme Court of 
Madras. 

In re James Minchin.* 

Where an order of the Supreme Court of Madras, 
dismissing the Master of that Court from his office, 
for alleged misconduct, in the taxation of a bill of 
costs, not legally sanctioned, although consistent 
with the long practice of his predecessors, was re¬ 
versed on appeal: Held — 

That, in the absence of evidence of wilful corrup¬ 
tion, or fraud, or grave misconduct, such fees as were 
improper, might have been prohibited or disallowed 
for the future, by proper authority; but that no 
officer, who was allowed to take them under the 
above oiroumstances, ought to have been dismissed. 

4th March , 1847. 

Lord Langdale: 

This is an appeal against an order of 
the Supreme Court of Madras, dated the 
11th of June 1845, whereby Mr. Minchiu 
was dismissed from his office of Master of 
that Court, for alleged misconduct. 

He was appointed to his office on the 
2nd of February 1841. His remunera¬ 
tion consisted of fees which he was en¬ 
titled to charge and receive, and it was 
one of his duties to tax the bills of costs 
of solicitors. 

A table of fees, to be allowed to the' 
Master and other officers, and to the so¬ 
licitors, was published in the year 1802; 
but after the publication of that table, 


* 4, Moore’s I. A., p. 220. 

/ 218 —§0 











xr 
y ^—- 



PRIVY COUNCIL JUDGMENTS 



it became the practice to allow some fees 
which were not distinctly specified in the 
table; and that which has commonly 
happened elsewhere, appears to have 
happened in the Supreme Court of Mad¬ 
ras. The fees usually allowed in practice 
seem to consist in part of fees strictly 
lawful, and considered to be reasonable, 
and in part of fees neither lawful nor 
reasonable. 

It appears that, at the time of his ap¬ 
pointment, Mr. Miuchin considered that 
lie was entitled to receive all the fees 
which had usually been allowed to the 
Master, whether they were distinctly spe¬ 
cified in the table or not j and his view 
of the subject was confirmed by a com¬ 
munication which he received from the 
Chief Justice, in the year 1842. At that 
time some reductions were contemplated, 
and, with respect to them, Mr. Miuchin 
was asked upon what terms he had ac¬ 
cepted the office; and after he had stated 
the terms, the Chief Justice, in writing 
to him, expressed himself as follows :— 
u It is upon your successor, therefore, 
that our retrenchment must fall.” 

But, in 1845, the Judges of the Su¬ 
preme Court, having again in view the 
very laudable object of diminishing the 
expense of proceedings, by a general re¬ 
duction of fees, directed a circular to be 
sent to the solicitors of Madras, desiring 
information upon the subject of costs al¬ 
lowed on taxation : they were informed 
that some of the charges made in the 
Master’s office were objected to, and com¬ 
plained of; and on the 22nd of March 
1845, the particulars of the various 
charges objected to, were communicated 
to Mr. Miuchin, who, on the 26th of March, 
gave such explauation of those charges as 
he thought fitting ; and on the 31st of the 
same month, the Chief Justice informed 
him, by letter, that, with one specified 
exception, the charges objected to, were 
not consistent with the table of fees, and 
that the Judges would not be able to al¬ 
low them in auy future bill of costs. The 
Judges considered that Mr. Miuchin was 
s entitled only to such fees as were distinct¬ 
ly specified in the table. Mr. Minchin, 
on the other hand, considered that, in ad- 
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dition to those fees, he was also entitled 
to such fees as, previously to the time of 
his accepting office, and according to the 
supposed due construction of the table, 
had been received by his predecessors, 
without objection or question. 

In these circumstances, Mr. Minchin 
desired to examine witnesses upon the' 
usage, and to appeal from the disallow¬ 
ance, which had been announced, and on 
the 1st of April he informed the Chief 
Justice, that he should hold his officef 
only until the question had been decided 
in England, upon appeal, from the deci¬ 
sion, after an examination of the latd 
Chief Justice, Sir Robert Comyn, and Mr. 
Savage, who was formerly Master. On 
the following day, the 2nd of April 1845, 
Mr. Minchin expressed his desire to re¬ 
turn to England, and requested leave of 
absence, and that another person might 
be allowed to act for him. He further 
requested an expression of the opinion of 
the Chief Justice, upon his conduct. 

In answer to that letter, the Chief Jus¬ 
tice stated to the effect, that the Judges 
wish to effectuate the intention which 
Mr. Minchin had expressed, to carry the 
appeal up to the Privy Council, and in’ 
order to enable him to do so in the least 
circuitous manner, it struck them, that 
an order of Court, prohibiting the paying 
or receiving the fees which they con¬ 
demned, would best answer this purpose ; 
and the Chief Justice, after expressing 
the desire of both the Judges to comply 
with Mr. Minchin’s request for leave of 
absence, proceeded as follows :—“ I could, 
with perfect truth, and with utmost sa¬ 
tisfaction, bear testimony to the zeal, 
energy and ability whiOh you have dis¬ 
played in the different stations in which 
I have seen you employed, whether at the 
Bar, or as Clerk of the Crown, or Master of 
the Courts; and this testimony I shall 
be happy to give under my hand, in the 
event of your departure, but it will be 
better to do so in a letter, which does 
not contain other matters.” Mr. Minchin 
was thankful to the Judges for putting 
their construction of the table of fees, in 
a form to enable him to make it the sub¬ 
ject of appeal, and expressed his intention 
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; to move for a commission to take the de 
claration of Sir Robert Comyn, and the 
affidavit of Mr. Savage, upon the subject. 
He intimated that the course pursued 
.might prevent the necessity of his im- 
.mediate departure for England, and hop- 
.ed .the Judges would not hesitate to give 
him copies of the allegations made to 
them respecting the administration of his 
office. 

To this the Chief Justice answered, on 
the morning of the 5th of April, as fol¬ 
lows :—“ The order to which you can re¬ 
fer, and against which you appeal, will, 
l think, be promulgated to-day. We are 
sorry we cannot comply with your request 
.to have copies of the allegations which 
have been laid before us, in relation to 
your office and the charges made in it.” 

The order thus referred to, was, in fact, 
.made on the 5th of April 1845, and it 
prohibited the allowance of several fees, 
which Mr. Minchin and his predecessors 
,had been accustomed to receive, and to 
which Mr. Minchin thought himself en¬ 
titled. 

Mr. Minchin thereupon petitioned the 
Court, for a commission to examine Sir 
. Robert Comyn, Mr. Savage, the late Mas¬ 
ter, and Mr. Acworth, a former Registrar, 
touching the matters in question, and for 
copies of all letters, or other writings, 
containing representations, charges, or 
other informations respecting the office 
of the Petitioner, or to the office or 
. charges thereof referred to, in and by the 
order of the 5th of April. That petition 
was, on the 18th of April 1845, heard 
.before Mr. Justice Burton, who refused to 
grant its prayer, and also refused to give 
leave to appeal from his decision. There 
is no appeal from that order, and, there¬ 
fore, we are not required to give any opi¬ 
nion upon it. 

The endeavour of Mr. Minchin to ob¬ 
tain additional evidence, with a view to 
an appeal, was unsuccessful; after some 
delay, arising from the want of a Special 
. Court, which Mr. Minchin had iu vain 
requested, he moved to rescind the order 
of the 5th of April. A joint affidavit of 
himself, and Mr. DeSilva, his chief clerk, 
was sworn on the 9th of May 1845. It 


is very long, and states, at length, the 
circumstances in which the fees in ques¬ 
tion had been charged, and the grounds 
and reasons upon which Mr. Minchin con¬ 
sidered himself to be entitled to them. 
The motion was made on Friday, the 16th 
of May, and was dismissed. As the order 
dismissing that motion was not made the 
subject of appeal, we are not required to 
express an opinion upon it, or upon the 
order of the 5th of April, or upon the au¬ 
thority of the Court, to disallow the fees 
claimed by Mr. Minchin. But it appears, 
that on the same day upon which Mr. 
Minchin’s motion was dismissed, the 
Judges did, of their own authority, res¬ 
cind the order of the 5th of April, as to 
two items of charge therein specified. 

Ou the 19th of May, Mr. Minchin wrote 
a letter to the Registrar of the Court, as 
follows “ Sir, I shall feel obliged by 
your communicating to the Honourable 
the Judges, that, feeling it impossible for 
me (after the observations made on Fri¬ 
day last, against my conduct individually, 
although the matters on which those ob¬ 
servations arose, extended to the practice 
of the office, as established by my prede¬ 
cessors) to carry on the duties of the office 
of Master, with satisfaction to myself, and 
benefit to the suitors, I beg to resign the 
appointment.” 

It appears, that pending the discussion 
which had taken place, respecting the 
order of the 5th of April, certain bills of 
costs, which had been filed by the Master, 
in the oause of Mootee Ram vs. Campbell, 
had been laid before the Chief Justice, 
for his allocatur, and Mr. Minchin’s re¬ 
signation having been tendered on the 
19th of May, Mr. Justice Burton, on the 
next following day, the 20th, directed his 
clerk, Mr. Carruthers, to write to Mr. 
Wilkins, Messrs. Rowlandson and Rose, 
and Mr. Crampton, the solicitors who had 
been employed in the case, and whose 
charges appeared in the bill of costs; for 
information respecting certain matters of 
business, in respect to which some of 
those charges purported to be made. 

Answers to the letters of Mr. Carru¬ 
thers were sent, partly on the 20tb, and 
'partly on the 21st, the next day following. 
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The answers afford ground for believing 
that some charges were, or might have 
beeu, allowed for business not actually 
done, and Mr. Serle, the Registrar, by 
letter of the 21st of May, informed Mr. 
Minchin, that the Judges had directed 
him to say, that there were allegations 
then before them, which related to his 
conduct as Master and Taxing-officer, and 
that as these allegations, if unanswered, 
formed, in their opinion, good grounds 
for removing him from his office, they 
could not consent to accept his resigna¬ 
tion. 

On the 23rd of May, Mr. Carruthers, 
the clerk of Mr. Justice Burton, made an 
affidavit, setting forth the correspondence 
with the solicitors of the 20th and 21st; 
and on the 23rd, the same day, it was 
ordered, that Mr. Minchin should attend 
on Friday, the 30th of May, to show 
cause, if any he had, why he should not 
be removed from his office of Master of 
the Court, for misconduct, in the order 
mentioned. 

The misconduct thus generally des¬ 
cribed, was particularized in no less than 
twenty-six distinct allegations, set forth 
in the order. Twenty-two of the distinct 
allegations related to affidavits of service 
of warrants to attend the Master, in cases 
where the parties did not really attend ; 
the misconduct alleged was, that fees had 
been allowed for affidavits of service, and 
for attendances to get them sworn, and 
for the attendance of the Master to re¬ 
ceive the same, when such affidavits of 
service were wholly unnecessary. Two 
others, of the distinct allegations, related 
to the attendance upon warrants, stated 
to be not attendable warrants. The mis¬ 
conduct alleged was, that fees were al¬ 
lowed to the solicitor and Master for at¬ 
tendance thereon. The remaining two, 
of the twenty-six distinct allegations, re¬ 
lated to copies of minutes, never made. 
The alleged misconduct was, that fees had 
been allowed to the solicitor for such 
copies, and for bespeaking the same, and 
to the Master, for making the same. 

The time for showing cause against the 
order being enlarged, Mr. Minchin put in 
an answer, upon oath, on the 5th of Juue. I 


As to the charges relating to the affidavits 
of service, he understood that the same, 
and the attendance thereon, had always 
been allowed without objection; and that 
if any objection had been made to the 
practice, he would have brought the same 
to the notice of the Court. As to the at¬ 
tendance on the warrants on leaving, 
which were alleged to be not attendable, 
he stated such warrants had been consi¬ 
dered to be attendable, and had been at¬ 
tended, as any other warrants ; and it 
had been the practice for a solicitor at¬ 
tending upon such a warrant, to receive on 
such attendance his copy of the paper left. 
And as to the attendance upon warrants 
to bring in papers, and which were alleg¬ 
ed to be not attendable, he contended, 
that they were strictly attendable war¬ 
rants ; and with respect to copies of 
minutes, the subject of the two last dis¬ 
tinct allegations, he denied he had re¬ 
ceived the sums of money charged in res¬ 
pect thereof ; but finding such charges 
had been made by his predecessors in his 
office, and allowed without auy objection, 
he had presumed that they were right 
and proper, and continued the same, and 
the same were inserted in the bill of costs 
presented to Mr. Justice Burton, for his 
final allowance in the cause of Mootee 
Ram v. Campbell; aud he further stated 
that the copies had, in fact, been furnished 
to the solicitors up to the end of the 
year 1843 ; but in cousequence of the 
severe illness of his chief clerk, the busi¬ 
ness of his office had in some degree fallen 
into arrear, aud a portion of the subse¬ 
quent minutes had not been actually fur¬ 
nished, and as that circumstance was not 
brought to his knowledge at the time of 
taxation, he was ignorant thereof, or he 
would not have allowed the same to be 
charged. 

On the 11th of June, the Court made 
an order, reciting that, upon readiug the 
order nisi, and the evidence upon which 
it was founded, and upon hearing the 
Counsel against the order, and upon read¬ 
ing the answer, sworn on the 5th of Juue, 
it appeared to the Court, that upon the 
several instances therein stated, Mr. Min¬ 
chin had unlawfully acted, as therein 
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mentioned. It was, therefore, ordered 
that Mr. Minchin be removed from his 
office of Master of the Court, for his mis¬ 
conduct as aforesaid, and the Court re¬ 
moved him from his office accordingly. 

This was the order from which Mr. 
Minchin has appealed, and we are of opi¬ 
nion, and will so report to Her Majesty, 
that it ought to be reversed. 

We undoubtedly consider it to be the 
duty of those who preside over the Courts 
and offices of justice, to use their utmost 
vigilance and endeavours, to prevent any 
extortion upon suitors, and to take care 
that every fee or sum of money, which is 
sought to be received by the officers and 
solicitors, has a legal sanction for its re¬ 
ceipt, and that no more than the sum 
legally sanctioned should be received; 
but in almost every Court it has happen¬ 
ed that, in the progress of time, and un¬ 
noticed by the Court, the practice of re¬ 
ceiving sums not legally sanctioned, but 
which in themselves are reasonable, and 
would have been sanctioned if duly no¬ 
ticed, has grown up, together with the 
practice of receiving sums which are both 
illegal and unreasonable, and which would 
have been forbidden if duly noticed. Such 
practice having been followed by one offi¬ 
cer after another, who succeeded his im¬ 
mediate predecessor, becomes at length, 
in the absence of any reference to a duly 
established title, a sort of evidence of 
right, or supposed right, and the office 
is innocently accepted upon the notion, 
and on the reliance, that the right was 
established, by the usage which has been 
acquiesced in, and prevailed under the 
allocatur of the Judges. 

Where a practice of this sort comes un¬ 
der observation, it is the duty of the 
Court to exercise, or procure the exercise 
of a legal authority to retrench fees, if 
not legal and reasonable, and to establish 
fees which may be reasonable and just, 
though not legal, until duly sanctioned. 
But in consideration of such circum¬ 
stances, it ought to be carefully observed, 
that an officer, following the steps of his 
predecessor, may have received fees, 
which ought not to have been allowed, or 
continued, may, nevertheless, not be just¬ 


ly chargeable with any corruption or 
moral guilt. 

In the present case, Mr. Minchin ap¬ 
pears to have followed the example of 
those who went before him, and under 
circumstances which might reasonably 
lead him to think that the past allowance 
of such fees amounted to an authority to 
him, to allow, charge, and receive them. 
If they were improper, it was the duty of 
the Judges to prohibit the allowance of 
them for the future, but in the absence 
of misconduct by corruption, or disobe¬ 
dience proved, it does not appear to us to 
have been their duty to have dismissed 
Mr. Minchin from his office. The Judges, 
in the reasons which they assign for the 
order of the 11th of June, state, that the 
taking of the fees complained of, had been 
of long practice in the Master’s office, and 
was traced up through numerous bills in 
Mr. Minchiu’s time, and to a period be¬ 
fore he held the office. 

The like observations might have been 
fairly made, upon the other matters com¬ 
plained of, and it appears to us, that there 
is no evidence before the Court, from 
which it could justly be inferred that Mr. 
Minchin was guilty of wilful corruption 
or fraud, or grave misconduct. 

If there had been evidence to warrant 
such a conclusion, it would have been 
right to dismiss him from his office ; but 
in the absence of such evidence, such fees 
as were improper, might have been pro¬ 
hibited or disallowed for the future, by 
proper authority ; but we think no officer, 
who was allowed to take them in the cir¬ 
cumstances in which Mr. Minchin was 
placed, ought to have been dismissed. 

The Judges, in giving their reasons for 
the orders they made, have made use of 
expressions affecting the moral and per¬ 
sonal character of Mr. Minchin, which we 
deeply regret, as we do not think they 
were warranted by the facts of the case. 

Lord Brougham : It is to be distinctly 
understood, that Mr. Minchin leaves the 
Court with his moral character perfectly 
untouched. 
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S- 17th and 19th February , 25th and 26th 
June , 1847. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Lord Langdale, the Right Hon. 
Hr. Lushington, and the Right Hon. T. 
Pemberton Leigh. 

Privy Councillors,— Assessors, Sir A. John¬ 
ston, ,Knt., and Sir E. Ryan, Knt. 

On Appeal from the Sudder Dewanny 
Adawlut at Bengal. 

Ham Button Rae,* ... Appellant , 

versus 

•Furrook-oon-nissa Begum 
and Rookya Begum, 

Where it was declared that the Appellant having 
-been put by the Court, in India , in possession of 
the property in dispute, and; the . Respondents hav¬ 
ing been directed to bring a civil suit to assert 
their claim to such property, and having brought 
this suit accordingly, it was incumbent on the Res¬ 
pondents to prove some title to such land, before 
the -Appellant was called upon to make out his 
title. 

Lord Brougham : 

Their Lordships having thus disposed 
of the .main point in this case, the claim 
of these parties, the sons of Meer Sydoo, 
deceased, or those representing them, 
their widows by the Mahomedau law be¬ 
ing purchasers, under the deed of 1817, 
the alleged deed of gift of Noor Juhan; 
and being of opinion, that, looking to 
the evidence, there is, nevertheless, a 
right in the parties to come in and claim 
by inheritance, under Noor Juhan, it only 
remains to dispose of that part of the case 
which refers to the 12 beegas , 8 biswas , 

. in the name of Meer Sydoo. 

Now, it appears to their Lordships, 
upon the best consideration they have 
been able to give it, that they cannot 
consider the instrument of the 3rd of July 
1824, (in which Meer Sydoo, in applying 
for a pottah in Noor Julian's name, ac¬ 
knowledged that 5 beegas and 8 biswas , 
purchased in his name, was her property,) 
referred to in the order of Mr. Trower, 
the Collector of the district, on the same 

* 4, Moore’s I. A., p. 233. 
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date, is a fabrication : we consider it is a 
genuine instrument. Mr. Trower’s, an 
Euglish officer’s, name being forged, and 
no notice taken b.y the Court of such for¬ 
gery, appears to be in the highest degree 
improbable, and is negatived, in the first 
place, by its great internal improbability, 
upon the absence of all notice or remark 
upon it, or proceeding taken in the Court 
below ; and the instrument -is supported 
■by evidence of a disinterested and indif¬ 
ferent party, the very individual who 
drew and prepared the instrument. 

Taking these .things together, itheir 
Lordships entertain no doubt that they 
must give credit to it as an authentic in¬ 
strument, and that puts an end to the 
case, with regard to the 5 beegas and 8 
biswas . 

Declare, therefore, that the Appellant 
having been put by the:Court, in India, 
in possession of the property in dispute, 
and the Respondents having been direct¬ 
ed to bring a civil suit to assert their 
claim to such property, and having 
brought this suit accordingly, it was in¬ 
cumbent on the Respondents to prove 
some title to such land, before the Appel¬ 
lant was called upon to make out his title. 

Declare, that it appears that the deed 
of gift set up by the Respondents, in 
favour of the sons of Meer Sydoo, is a 
fabricated deed, and that the Respondents 
have no title under that deed, to such 
property as belonged to Noor Juhan. 

Declare, that as to the land in the 
name of Meer Ghazi, the Respondents 
have shown no title to such land. 1 

Declare, that as to the 5 beegas , 8 bis~ 
was , in the name of Meer Sydoo, they ap¬ 
pear to have been purchased on account 
of Noor Juhan. 

Reverse, therefore, the decree complain¬ 
ed of; restore the possession to the Ap¬ 
pellant, but declare, that this order is en¬ 
tirely without prejudice to any question 
as to the validity of the deeds under 
which the Appellant claims, as between 
him and any person claiming under Noor 
Juhan. 
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24th and 25th June , 1847. 

Present : 

Members of the Judicial Committee,— Lord 
Langdale, Lord Campbell,, the Right Hon. 
Dr. Lushington, and the Right Hon. T. 
Pemberton Leigh. 

Privy Councillors,— Assessors, Sir A. John- 
stony Knt;, and Sir E. Ryan, Knt. 

On Appeal from the Sudder Deuxmny 
Court of Bengal. 

Mussumat' Golab Koon- \ 
wur, Sheo Ruttun Sing, ( . „ , 

Sheo Ummur Sing, and Mppellants, 
Kampta Persad Sing,* ) 
versus 

The Collector op Buna- 1 

res, and Rajah Oodit > Respondents. 

NARAIN SlNty ... ) 

U held under different grants from the Rajah of 
Benares, very extensive estates, which were, in his 
life-time, re-granted to his eldest son Sr., U died, 
leaving his widow W, the said Sr, and three other 
sons S aj S a arid S 4 , surviving him j S 4 being 
then a minor. Shortly after, ait insurrection broke 
out in which,S n Sa and Sa were acoused of being 
implicated. The' Supposed delinquents were sum¬ 
moned to appear and answer the charge against 
them, but they absconded and could not> be found p 
on whioh, under an order by the Governor-General 
in Council, declaring the estates of S 1} Sa and Sa, 
to be forfeited, under the provisions or Bengal Re¬ 
gulation XI. of 1796, all the estates in the name of 
S 1 were confiscated, including the ancestral estates, 
formerly held by U • Held, on appeal,— 

That the Governor-General in Council had right 
to pronounoe an order of confiscation; 

That, assuming the interests of S 4 to be un¬ 
affected by the forfeiture, he was entitled to the 
whole estate held by him in his own name, but not 
to one-fourth of all that was held in the name of 
S x , either on the ground of ancestral or undivided 
family property, as no such title was set up in the 
Court below; and 

. That W was, notwithstanding the forfeiture, en 
titled to maintenance out of the whole ancestral 
estate; 

17th December , 1847. 

The Right Non. T. Pemberton Leigh : 

The suit, in this case, was brought for 
the recovery of large estates in the pro¬ 
vince of Benares, which had been seized 
by the East India Company, on the 
ground of a forfeiture, alleged to have 
been committed by the owners. 


The Appellants, who claim the estates, 
are the widow and three surviving sous 
of Ujaib Sing. The Respondents are the* 
Collector of Benares, defending the suit 
on behalf of the Company, and Rajah? 
Oodit Narain Sing, to whom a- part of the' 
confiscated property has been granted. 

Ujaib Sing appears to have held under 
different grants, from the Rajah of Benares^ 
very extensive estates. These estates, or 
a great part of them, were, in his life-time, 
re-granted to his eldest son, Sheo Pursan 
Sing. 

In 1786, Ujaib Sing died 1 , leaving the’ 
Appellant, Mussumat Golab Sing, his 
widow, and Sheo Pursan Sing, and the 
Appellants Sheo Ruttun Sing, Sheo Um¬ 
mur Sing, and Kampta Persad Sing, his 
four sons, surviving him. 

In 1799, an insurrection broke out inf 
Benares, hr which the three eldest sons 
of Ujaib Sing were accused of being im- 
plicated ; the fourth, Kampta Persad, 
being then a minor. The supposed de¬ 
linquents were summoned to appear and 
answer the charge against them, but they 
absconded, and could riot be found. After 
certain proceedings had taken place, the 
regularity of Which is disputed by the 
Appellants, an order was pronounced by 
the Governor-General iu Council, on the 
30th January 1800, declaring the estates 
of Sheo Pursan Sing, SbeD Ruttun Sing, 
and Sheo Ummur Sing, to be forfeited, 
and directing the Collector of Benares ta 
hold them, subject to the disposal of the 
Government. 

Under this order, all the estates held 
in the name of Sheo Persad Sing were 
confiscated. A portion, consisting of the 
pergunna of Kole-Usla, was granted to 
Uany Golab Koonwur, for her life, sub¬ 
ject to a heavy mortgage made by Shea 
Pursan Sing; and on the death of the 
Rany, iu 1805, this part of the property 
was granted, on the same terms, to her 
son, the Respondent, Rajah Oodit Narain 
Sing. 

Iu 1803, the Appellant, Mussumat 
Golab Koonwur, presented a petition to 
the Governor-General, for a restoration to 
her, of the confiscated estates, which she 
alleged to be her hereditary property. 
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She was referred by the Governor-General 
to the Courts of Law, for the establish¬ 
ment of any claim which she might have. 

In 1810, with the sanction of the East 
India Company, she filed, in the Provin¬ 
cial Court of Benares, the plaint, which is 
the foundation of the present proceedings. 
This plaint stated the whole of the con¬ 
fiscated property to have been the an¬ 
cestral property of her late husband, 
Ujaib Sing, though transferred into the 
name of Sheo Pursan Sing, his eldest son, 
and to have been enjoyed, after the death 
of Ujaib Sing, by the Plaintiff and her 
sons, and prayed that it might be restored 
to the Plaintiff. 

It does not appear that the other Ap¬ 
pellants ever became formal parties to 
this suit, though they seem, from time to 
time, to have concurred with the Plain¬ 
tiff, in presenting petitions to the Court, 
in incidental matters. 

The Defendants relied upon their title, 
under the order of confiscation; and after 
a variety of proceedings, not necessary 
to be stated, the case came, on the 15th 
of August 1816, to be heard before Mr. 
Courtney Smith. 

Mr. Courtney Smith appears to have 
considered that the confiscation was 
founded on acts of rebellion, supposed to 
have been committed by the sons of 
Ujaib Sing, and as no proof of any such 
acts was to be found, he was of opinion 
that the confiscation was entirely illegal. 
He held that the whole property was to 
be considered as belonging to the widow 
and sons of Ujaib Sing, and he decreed 
that it should be restored to them accord¬ 
ingly. 

It is obvious that, at this time, the 
real nature of the case was not under¬ 
stood. The confiscation was not founded 
on any supposed act of rebellion, but on 
the failure of parties summoned to ap¬ 
pear, to come in under the summons, and 
which failure was alleged to empower the 
Government, under the terms of the Re¬ 
gulation, after stated, to declare a forfei¬ 
ture. 

It may be observed, that even if the 
foundation of the decree had been sound, 
it {was very singular in form; for sup- 
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posing the property to have belonged to 
the sons of Ujaib Sing, not one of them 
was a party to the suit: it did not appear 
whether Sheo Pursan Sing was alive or 
dead, and the decree was made at the 
instance of a party who had no title, in 
favour of persons who, if they had a title, 
were not parties. 

We advert to the form of the proceed¬ 
ings, not because our judgment will at 
all turn upon it, but because it will be 
found material, with reference to one of 
the points urged before us, at the hear¬ 
ing. 

From this decree, there was an appeal 
to the Sudder Court, both by the Col¬ 
lector and the Rajah. 

The Collector, in his petition of appeal, 
did not object to the decree, so far as it 
restored to Kampta Persad any property 
belonging to him, but it required that 
what did properly belong to him should 
be ascertained. 

Although the three sons of Ujaib Sing 
were not parties to the original suit, they 
became parties to both appeals, and put 
in joint answers with their mother, Mus- 
sumat Golab Koonwur. In both these 
documents, all the property in dispute is 
claimed as ancestral property, which had 
come from Ujaib Sing. 

In the course of the proceedings in the 
appeal, the points on which the confisca¬ 
tion had proceeded were further investi¬ 
gated. Additional evidence was produc¬ 
ed, and the nature of the title, under 
which the various portions of the disput¬ 
ed property had been held, at the time 
of the confiscation, was examined, and, 
on the 9th of November 1819, the decree 
of the Sudder Court, now appealed from, 
was pronounced. By this decree, the 
Court reversed the judgment of the infe¬ 
rior Court, and, holding the confiscation 
to be valid, decided that it took effect as 
to all the estate and interest which Sheo 
Pursan Sing, Sheo Ruttun Sing, and Sheo 
Ummur Sing, had in the property ; and it 
then proceeded to declare, in what parts 
of the property Kampta Persad Sing was 
to be held to have an interest, and di¬ 
rected such property to be restored to 
him, but it took no notice of the right of 
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Mussumat Golab Koonwur to mainte¬ 
nance/a right which does not appear, from 
the proceedings, to have been adverted to. 

From this decree, the present appeal is 
brought. 

It has been contended before us by the 
Appellants,— 

First. That the Government had no 
authority to pronounce a sentence of for¬ 
feiture, in this case, even if all necessary 
forms had been observed. 

Second. That all necessary forms were 
not observed. 

Third. That if the sentence were valid, 
the forfeiture would enure for the benefit, 
not of the Government, but of Kampta 
Persad Sing. 

Fourth. That all the property in the 
name of Sheo Pursan Sing might have 
been treated as ancestral property. 

Fifth. That if not, the four brothers 
constituted an undivided family, and that 
all the acquisitions of Sheo Pursan Sing 
would be part of the joint stock. And ° 
Lastly. That, at all events, Mussumat 
Golab Koonwur was entitled to mainte¬ 
nance, out of the whole of the'propertv 
of Ujaib Sing. * J 

The first question depends on the Re¬ 
gulation XI. of 1796. 

r l hat Regulation provides for two cases, 
—First, resistance to process of the 
Court ; Second, for cases of persons charg¬ 
ed with offences of a criminal nature, who 
shall abscond or conceal themselves, so 
that upon process issued against them 
they cannot be found. 

Ihe present case comes within the se¬ 
cond class. 

The provisions are in substance, that, 
in such cases, proclamations shall be 
issued by the magistrates, requiring the 
absent party to appear to answer the 
charge, within a period not less than a 
month : in default of appearance, if the 
absentee be a proprietor, paying revenue 
immediately to the Government, the ma 
gistrate is to order the attachment of any 
lands of the absentees, within his juris¬ 
diction, by issuing his precept to the 
Collector of the district, directing him to 
attach the lands, and hold them till fur¬ 
ther notice. 


44 


Then follows the sixth and last clause, 
which is in these words :—“ Should the* 
absentee neglect to atteud, after a period 
of six months after the lands have been 
ordered under attachment, the magistrate 
is to report the case to the Governor- 
General in Council, who will pass such 
order upon it, and upon the future dis¬ 
posal of the lands, as he may judge 
proper.” 

No words can be more general and ex¬ 
tensive than these ; but it was argued, 
that they could not be intended to include 
a forfeiture or confiscation of the lands, 
because in the other case provided for by 
the Regulation, viz., that of resistance , to 
process, forfeiture of the lands is express¬ 
ly enacted. 

Ihe two cases are obviously i very dif¬ 
ferent; but it will be fouud, on examina¬ 
tion, that the terms uf the enactment, 
applicable to the first case, confirm the 
construction which we put upon the clause 
now in question. 

In case of resistance to process, the 
magistrate is to declare the forfeiture, 
but that sentence is to be reviewed by 
Nizamut Adawlut, which may either 
confirm or modify it ; if confirmed, the 
proceedings are to be transmitted be¬ 
fore the sentence is carried into execu¬ 
tion, to the Governor-General in Coun¬ 
cil, who will finally determine whether 
the sentence of forfeiture shall be put in 
force, or commuted to a fine, or otherwise, 
and who, whenever he may order the 
land or lease of the offender to be for¬ 
feited to Government, will, at the same 
time, cause the necessary instructions, 
for the future disposal of the land, to be 
conveyed to the Collector through the 
Board of Revenue. 

These words are substantially the same 
as those of the sixth section. 

Wo have no doubt, therefore, of the 
right of the Governor-General in Council 
to pronounce au order of confiscation, in 
such cases as the present. 

II. It is said that the proceedings 
were irregular. 

Now, it is not disputed that process 
was issued against the parties ; that thoy 
absconded } that their lands were attach- 
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ed by the Collector, uuder an order from 
the magistrate j that six months elapsed 
without their appearance; that the case 
was reported to the Governor-General in 
Council; that a sentence of forfeiture was 
pronounced. But it is contended, that 
the attachment ought only to have issued 
after certain proclamations had been made, 
in a particular form, and with certain 
ceremonies $ and that there is no evidence 
that those forms and ceremonies were 
strictly observed. We are of opinion, 
that after the issuing of the attachment 
by the Court, and the subsequent decla- 
ration of forfeiture, we must presume all 
things previous to the attachment to have 
been regularly and legally done, and that 
there is no sufficient evidence to rebut 
that presumption. It is unnecessary, 
therefore, to consider what might have 
been the effect of any such irregularity, 
if it had been proved to exist. 

III. The“ next proposition of the Ap¬ 
pellants was a very singular one, viz., that 
the forfeiture declared against three of 
the brothers should enure for the benefit 
of the fourth, in direct opposition, both 
to the letter and spirit of the Regulation, 
which declares that the forfeited lands 
shall be at the disposal of the Governor- 
General in Council. Neither principle 
nor authority was advanced in support of 
such a proposition, and it is obvious that 
it cannot be maintained. 

An opposite view of the subject appears 
to have been suggested by the Commis¬ 
sioners of forfeited estates, in the course 
of these proceedings, viz., that when the 
Government had made grants to indivi¬ 
duals, as in this case to Sheo Pursan Sing, 
the whole property granted to him by the 
Government ought to be held forfeited by 
his delinquency, without regard to the 
rights of participation in the property 
which might belong to members of his 
family. 

No such question, however, has been 
raised in the course of these proceedings : 
on the contrary, the decree affirming the 
rights of Kampta Persad, as far as his 
share is concerned, is not objected to. 
The question, therefore, is not before us. 

The next point for consideration is, 
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whether the decree has given to Kampta 
Persad all that he was entitled to, as¬ 
suming his interests to be unaffected by 
the forfeiture. 

The decree proceeds on the principle 
of giving him all that appears to have 
been held in his own name, and one-fourth 
of all the Court considered to be the an¬ 
cestral property of the family ; to have 
come, in short, from Ujaib Sing. 

It is said that he ought to have had 
one-fourth of all that was held in the 
name of Sheo Pursan. First, because all 
should have been treated as ancestral ; 
Secondly, because, at all events, the bro¬ 
thers constituted an undivided family, 
and, therefore, he was entitled to a share 
of the whole, whether ancestral or not. 

Upon the second point, it may be suffi¬ 
cient to observe, that no such case is 
made in any part of the proceedings. 
The suit in which the present appeal is 
brought, was instituted by Mussumat 
Golab Koonwur alone, claiming the pro¬ 
perty which had belonged to Ujaib Sing, 
and that case is adopted by the other 
Appellants, when they became parties to 
the proceedings. No other title is set 
up, and Kampta Persad takes, under this 
decree, the whole of the estate held by 
him in his owu name. 

The question then is, whether the de¬ 
cree ought to have treated as ancestral 
property, the whole of what was grant¬ 
ed to Sheo Pursau Sing, or a larger por¬ 
tion of it than is actually so treated. 

These are questions on which it is 
scarcely possible for this Court to come 
to a very satisfactory conclusion, for it 
depends upon the usage prevalent in the 
country, and the inferences to be drawn 
from documents, naturally informal, and 
in which it is very difficult to trace the 
identity of the property. In some of 
these documents, the grant is made to 
Ujaib Sing, in others to Ujaib Sing and his 
children, or, with other words, indicating 
a continuance of the estate in his family, 
after his death. In some of them, pro¬ 
perty is granted to Sheo Pursan Sing, or 
Sheo Pursan Sing and his children, which 
never appears to have been held by Ujaib 
Sing at all. 
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The grant being in the name of Sheo 

Pursan Sing (who appears alone so far to 
have dealt with a large portion of it, Per¬ 
gunna Kole-Usla, as to mortgage it in his 
own name), it is for Kampta Persad Sing 
to make out his title to a share of any 
portion which he claims. The Court be¬ 
low appears to have held, that the mere 
circumstance of property which had been 
held by Ujaib Sing, and, in some in¬ 
stances, by preceding members of his 
family, being afterwards transferred, by 
a renewal grant in his life-time, to Sheo 
Pursan Sing, was not sufficient to evi¬ 
dence an hereditary interest, especially 
when the jumma, or rent, reserved to the 
Government, had, from time to time, 
varied, but that when the grant, originally 
to Ujaib Sing, was in terms which showed 
that it was to continue in his family after 
his death, the property must be treated 
as aucestral. 

We are not prepared to say that this 
principle is erroneous, and we have care¬ 
fully looked through the whole of the 
evidence, in this case, in order to see 
whether it appeared, in any instance, to 
have been misapplied. 

The judgment, in this case, has been 
delayed, in order to afford us the oppor¬ 
tunity of making this examination, and 
not from any doubt which we entertained 
at the hearing, on the points of law. 

There is one portion of property, and 
one only, which, upon this investigation, 
it appears to us, ought to have been in¬ 
cluded in the aucestral estate, viz., Fut- 
tehpore. 

The case appears to stand thus : — 

The title depends upon two documents, 
nearly contemporaneous. One * Sunnud 
from the Rajah of Benares, dated the 17th 
July 1785, the provisions of which are, 
‘‘Be it known to the present and future 
Mutsuddies , for the affairs of the Amlah 
of Pergunna Kole, situate in Sircar Jaun- 
pore,” and so on, “ that as Mouza Futteh- 
pore, appertaining to the aforesaid Per¬ 
gunna (. Kharij-jumma ), with the excep¬ 
tion of the revenues of the Sircar , toge¬ 
ther with the Sager, is in the name of 
Thakoor Burriar Sing, Marj of old, there¬ 
fore, upon the former rule, the same has 
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been rendered Marj, in favour of my 

friend Baboo Ujaib Sing, you are desired 
not to molest the said Baboo in auy way 
whatever, as respects the afore-mentioned 
Mouza , but to leave it to the enjoyment 
of the said Baboo, and you shall not de¬ 
mand a fresh Sunnud for him annually.” 
The other document is a Sunnud from the 
Collectorof Benares, dated the 16th of Sep¬ 
tember 1785, in these words-:—“ As the 
village of Futtehpore, in the above Per¬ 
gunna, has been formally granted, as Mahfy 
to the deceased, Thakoor Burriar Sing • 
considering, therefore, the rights of Baboo 
Ujaib Sing, as heir to the above Thakoor, 
the above villages is to be considered as 
formerly Mahfy to the above Baboo, his 
heirs, and descendants, for ever.” 

As against the East India Company, 
and those claiming under them, we think 
that these documents are quite sufficient 
to establish, that this property was here¬ 
ditary in the family of Ujaib Sing. 

The only other question is, the right of 
Mussumat Golab Koonwur to maintenance 
out of the whole of the property held to 
be ancestral. 

Nothing was urged at the bar against 
this right; and it appears to us that, on 
the principle of the decree, it ought to 
have been recognized. 

Upon the whole, we shall humbly re¬ 
port to Her Majesty our advice, that the 
decree complained of should be varied, 
by declaring that the village of Futteh¬ 
pore ought to have been treated as an¬ 
cestral property, and included as such in 
the estates, of which one-fourth part is 
by the decree, allotted to Kampta Persad, 
and that Mussumat Golab Koonwur ought 
to have been declared entitled to main¬ 
tenance out of the whole of the ancestral 
property, and that the case should be re¬ 
mitted to the Court below, with direc¬ 
tions to give effect to the above declara¬ 
tions, and that the decree complained of 
should, in other respects, be affirmed 
^without costs. 
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29th and 30th June, 1847. 

Present : 

Members of the Judicial Committee ,■—Lord 

Brougham, Lord Langdale, the Right Hon. 

Dr. Lushington, and the Right Hon. T. 

Pemberton Leigh. 

Privy Councillors,— Assessors , Sir A. John¬ 
ston, Knt., and Sir E. Ryan, Knt. 

On Appeal from the Sudder Dewanny 
Adawlut of Bengal . 

Rant Pudmavati,* Appellant , 

versus 

BA o B ther S DOOLAB SlN ° } Respondents. 

"When the question was whether the Mythila, or 
the Bengal law should govern the succession, the 
decision of the Court below was confirmed, which 
had held the Mythila law to be applicable ; the mar¬ 
riage and funeral ntes and customs, obseiwed in 
the family, being pronounced by the Pundits to be 
according to that law. 

The Right Hon. T. Pemberton Leigh : 

It appears to their Lordships, in this 
case, that the mode in which the Res¬ 
pondents have stated their case at the 
bar, makes it quite unnecessary to enter 
into any consideration of the several 
questions, which were opened to the 
Court, on the part of the Appellant. The 
Respondents now rest their claim to this 
estate, entirely as the heirs of Rung Lai 
Sing. They say, that Rung Lai Sing died 
intestate ; and that they, the Respon¬ 
dents, are his heirs. They claimed the 
property immediately upon the death of 
Rung Lai Sing, and all question, there¬ 
fore, upon the Regulations of Limitation, 
appears to us to be out of the case, so 
far as applies to the title they set up, as 
heirs of Rung Lai Sing. 

So agaiu, all question as to the proper¬ 
ty being ancestral, or not ancestral, and 
as to the family being divided or undi¬ 
vided, must be put out of consideration. 
The only two questions appear to us, to 
be, first, did Rung Lai Sing die intestate 1 
and secondly, if he did die intestate, are 
the Respondents his heirs? 

With respect to the first question, when 
the case was originally opened to us, the 
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factum of the Will appeared to have been 
proved in the cause, and not to have been 
disputed by any cross-examination of 
those witnesses, who appeared on the part 
of the Appellant, or otherwise. Under 
those circumstances, it did appear to us 
to be somewhat singular that merely upon 
a general presumption of fraud, the ques¬ 
tion, as to the validity of the Will, should 
have been decided against them; but it 
turns out now, that improper evidence 
was given in the suit, upon the fact of 
that Will being, or not being, genuine. 
On the death of Rung Lai Sing, certaiu 
depositions were taken, not however in 
this suit, but long before the institution 
of this suit j and it appears that they were 
taken for an entirely distinct purpose, 
namely, in one case for the purpose of 
the proceedings in the Civil Court, and 
in the other case for the purpose of pro¬ 
ceeding before the Collector. The object 
of the proceedings in the Civil Court, was 
to substitute the name of the Appellant 
for the name of Rung Lai Sing, iu all 
proceedings with respect to the Zemin - 
dary. The object of the proceedings before 
the Collector was to have the name of the 
Appellant registered, instead of the name 
of Rung Lai Sing, as proprietor of the 
Zemindary. Now it seems that the Col¬ 
lector acted upon the Will, and that thq 
Civil Court acted upon the decision of 
the Collector. The decision of the Col¬ 
lector, of course, was not a proceeding in 
any Court of justice at all. It was not 
a judicial proceeding; and by Regulation 
VIII. of 1800, section xxi., it is expressly 
provided, that the entry of the Collector 
shall not in any degree “ affect the rights 
of any party whose name may be regis¬ 
tered therein, as the ostensible proprietor 
of the land, or whose name may not have 
been registered as the proprietor, but who 
may establish a right of property in the 
Adawlut, or otherwise.” It does not very 
distinctly appear whether the Respon¬ 
dents had, or had not, an opportunity of 
cross-examining the witnesses. It does 
not appear that they had, for they pre¬ 
sented a petition, alleging that this Will 
was a fabrication, and praying that cer¬ 
tain witnesses, whose names they men- 
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tioned, might be examined to prove the 
fact of that fabrication. What was done 
upon this, does not distinctly appear; 
but at all events, it was a distinct notice 
to the Appellant, that the Respondents 
alleged the Will to be a forgery. 

When the suit was brought, the intes¬ 
tacy was alleged ; and in this state of 
things, certainly it was incumbent upon 
the Appellant, if she relied upon that, 
which was thus disputed, to produce 
clear and conclusive evidence in favour of 
that instrument. But in fact, she pro¬ 
duced no evidence whatever; that is, no 
evidence which could have much weight, 
we think, in any Court of justice. It was, 
however, received below, and, therefore, 
we do not apprehend that we can treat it, 
as not being evidence in the cause. But 
still it is evidence of such a character, 
that it appears to us impossible for any 
Court to rely upon it. 

Now the Sudder Court were of opinion, 
that the Will must be disregarded ; and 
on the 9th of May 1833, they pronounced 
an order, which, after stating that the 
Will produced by the Appellant was not 
correct or credible, and that, by the legal 
opinion of the Hindoo law-officer of this 
Court, it appeared that the estate of 
Rung Lai Sing descended to the Plaintiffs 
by the Hindoo law, current in the coun¬ 
try of Mythila, and that Rany Pudma- 
vati was entitled to the expenses of her 
support and religious ceremonies, accord¬ 
ing to the usage of the family ; the Court 
then decided certain inquiries with res¬ 
pect to that law. 

It is said that that order, which was 
made on the 9th of May 1833, was found¬ 
ed upon the assumption of the invalidity 
of that Will, and that, not having been 
appealed from, the question of the validi¬ 
ty of the Will is not now open. Now it 
does not appear to us to be necessary to 
decide that point, because we are clearly 
of opinion, that there was no evidence be¬ 
fore the Court, upon which they could 
properly have acted to affirm the validity 
of that Will. 

Then the fact of the Will being out of 
the case, of course it becomes unneces¬ 
sary to consider whether, by the Mythila 


law, there was a power of demising, or 
not, and, therefore, the very able argu¬ 
ment addressed to the Court, on behalf 
of the Appellaut, it is not necessary for 
us to deal with. 

The whole question, therefore, is, does 
the Mythila law prevail in this family, to 
govern the descent of its property ? and, 
if it does, are the Respondents, by law, 
the heirs ? Now, the pedigree is not dis¬ 
puted, and we have the opinion of all the 
law-officers, that, according to that pedi¬ 
gree, the Respondents are, by the My¬ 
thila law, the heirs, and there is nothing 
appearing in the cause against that. 

Now, how does the Mythila law govern 
this case ? Upon this point there appears 
to have been a most careful inquiry, in 
the Court below. The decree of the Moor- 
shedabad Court assumed that the Bengal 
law prevailed, and upon this the Respon¬ 
dents appealed to the Sudder Court, 
which, upon hearing the cause, decided 
that the Mythila law prevailed. Now, 
this fact, that the Mythila law was to 
prevail, does not, at that time, appear to 
have been disputed, for we find the mat¬ 
ter thus stated by the Judge, Mr. Wal¬ 
pole : “ It appears, by the papers, that 
the real claim of the Plaintiffs is for the 
estate of Rung Lai Sing, and that the 
estate of Ghureeb Das, and others, is 
stated only to trace the connection of 
the ancestors. The allegation of the Ap¬ 
pellants, that the Mythila law is follow¬ 
ed in their family, appears to be correct, 
and is not denied by the Respondents. 
It is, therefore, necessary, in this case, to 
ascertain which of the two, and the third, 
parties is entitled to the estate of Rung 
Lai Sing, who died unmarried, and with¬ 
out issue, by the Mythila law.” On the 
20th of February 1833, that decree was 
made, directing the inquiry as to who, 
according to the Mythila law, was entitled 
to succeed, which law was to prevail, and 
on the 3rd of April 1833 an opinion was 
given in favour of the Respondents. 

Upon this, the Appellant presented a 
petition, alleging that the Mythila law 
did not prevail in her family, and that 
was the first occasion on which that re¬ 
presentation was made. Thereupon, on 
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the 9th of May 1833, the Sudder Court 
remitted the cause to the Provincial Court, 
treating the Will as invalid, and direct¬ 
ing an inquiry into the fact, of which law 
prevailed in this family. A vast deal of 
evidence was gone into, when the case 
came before the Poornea Court, which 
had succeeded the Moorshedabad Court, 
and they decided that the Bengal law 
governed the succession. 

Against this decree there was an appeal 
to the Sudder Court, and, on the 15th of 
January 1838, the cause came before Mr. 
Harding, one of the Judges of that Court. 
The judgment sets forth, that in consi¬ 
deration of the dispute and statements of 
both parties, and the nature of the case, 
it is necessary to ascertain, before the de¬ 
cision, what were the customs and rights 
of marriages and funerals, deposed to by 
the witnesses of both parties, whether 
they were, according to law, or not; the 
pleaders of both parties were, therefore, 
questioned, and they consented to refer 
the matter to the Hindoo law-officer of 
this Court. Ordered, therefore, that a 
copy of the proceedings be sent with the 
depositions of witnesses, of both parties, 
to him, with an order to make a full re¬ 
port, in two weeks from the date of re¬ 
ceiving it, after giving full consideration 
to the depositions, whether the marriage 
and funeral customs, and rites of the 
Mythila law, stated by the witnesses of 
the Plaintiffs to be observed in the family 
Of both parties, can be understood, also, 
of the Nuddea law, and whether, similar¬ 
ly, the customs and rights stated by the 
witnesses of the Defendant, to be accord¬ 
ing to the Nuddea Jaw, can be understood, 
also, of the Mythila law. 

On the 17th of May 1838, the officer 
made his report in favour of the Respon¬ 
dents. The Appellant was dissatisfied 
with the report, which was merely a short 
statement of the officer’s opinion, being 
in favour of the Respondents, without 
going into particulars. Aud on the 26th 
of June 1838, the case came before Mr. 
Halhed, another Judge, and he directed 
further questions to be prepared, in or¬ 
der further to elucidate this matter. 

A further opinion was then given by 
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the Hindoo law-officers, and that opinion 
was also in favour of the Respondents. 

Upon this, the Judge of the Sudder 
Court, before whom the case originally 
came, was of opinion against the decree 
of the Court below, and it became neces¬ 
sary, as we understand the practice is, to 
go to a second Judge of the Sudder 
Court; and, accordingly, it did go to a 
second Judge. And then, it appears, 
that he made a still further inquiry upon 
this subject, after having called the plead¬ 
ers of both parties; and he settled the 
questions, it appears, in their presence : 
and they must, therefore, be taken to 
have both agreed upon those questions. 
The questions, in this case, were origi¬ 
nally prepared for the opinions of the 
Hindoo law-officers, and it seems to have 
been considered, justly perhaps, that af¬ 
ter all that had passed, the Hindoo law- 
officers having given their opinion several 
times, it would be better to take the opi¬ 
nion of the officer of the Tirhoot Court, 
where the law prevailed. Those ques¬ 
tions were prepared, and the officer of the 
Court of Tirhoot gave his answers upon 
all those questions. 

Now, these questions were framed with 
a view of enabling the Court to judge, 
by the answers to the particular ques¬ 
tions put by him, whether, according to 
the evidence which was before him, of 
what appeared to have been the cere¬ 
monies used in this family, the Mythila 
law, or the Bengal law, prevailed ; and he 
was clearly of opinion, that the Mythila 
law prevailed, aud confirmed the opinion 
of the first Judge, and the decision was 
finally pronounced. 

Now, it is admitted, that it is utterly 
impossible for any European Court to 
weigh, very nicely, the effect of evidence 
of this kind, as to particular ceremonies, 
aud the weight which is to be due to 
those particular ceremonies, as establish¬ 
ing the fact of one law prevailing, or the 
other, aud, therefore, the learned Counsel 
at the bar have, very naturally and very 
properly, abstained from going into any 
minute examination of the evidence, upon 
this point. The question, therefore, for 
us, is, is there evidence before us, which 
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shows that the opinion which was come 
to, after repeated investigation, and after 
taking the opinions of the various law- 
officers of the Courts, all of them con¬ 
curring in the same conclusion, is an opi¬ 
nion by which we should be guided? 

Now, certainly, so far from there being 
anything in the facts, now before us, 
which is inconsistent with this, the most 
important fact appears to us to be con¬ 
sistent with it. On the death of Sobhe 
Sing, Pohput Sing, and Rung Lai Sing, 
being his sons, became joint proprietors, 
and entered into possession of this estate. 
Pohput Siug died, leaving a widow, and, 
according to the Bengal law, the widow 
of Pohput Sing would have been entitled, 
under these circumstances, to succeed to 
the share of Pohput Sing, her deceased 
husband, for her life. And, certainly it 
was understood, from the original state¬ 
ment of the case, that, upon the death of 
Pohput Sing, she did so succeed to her 
husband’s share, and that she came into 
possession of the other half of the estate, 
upon the death of Rung Lai Sing. But 
the evidence, upon examination, turns out 
to be quite the reverse ; for it is clear 
that Rung Lai Sing, upon the death of 
Pohput Sing, presented a petition, stating 
his title, as a title to the whole estate, 
and that he was let into possession of it, 
and that she was entitled to maintenance 
out of it, according to the Mythila law, 
and that that maintenance was preserved 
to her. 

Again, upon the death of Rung Lai 
Sing, the Appellant herself presented a 
petition, and she claimed, as successor 
under the Will, the whole of the property 
of Rung Lai Sing. It seems, therefore, 
clear, that upon the death of Pohput Sing, 
and upon the death of Rung Lai Sing, 
the succession was regulated by the My¬ 
thila law, and not by the Bengal law. 
That was entirely in accordance with the 
result to which, after an examination of 
the whole of the evidence, the Court be¬ 
low has come, and we are of opinion that 
that decree is perfectly right, and, there¬ 
fore, that it must be affirmed, and with 
costs. 


Lord Brougham : 

It is impossible to praise too highly 
the great care which the Court below ap¬ 
pears to have taken, in obtaining the best 
possible information upon the subject, a 
somewhat nice and intricate subject, of 
the customs and ceremonies governing 
this case. There were three or four se¬ 
parate inquiries, giving the parties the 
fullest opportunity of suggesting ques¬ 
tions, and directing further inquiry, when 
the reports were uot sufficiently decisive \ 
and it was found that the parties were 
quite satisfied with the nature of the 
questions that were laid before the Pun¬ 
dits. I never saw a case better sifted 
than the present, and it certainly affords 
this Court great confidence in coming to 
the decision which it has now pronounced. 

2nd and 3rd December , 1847. 

Present : 

Members of the Judicial Committee, —Lord 
Brougham, Lord Langdale, Lord Campbell, 
the Kight Hon. Dr. Lushington, and the 
Right Hon. T. Pemberton Leigh. 

Privy Councillor,— Assessor, Sir E. Ryan, 
Knt. 

On Appeal from the Sudder Dewanny 
Adawlut at Bengal. 

Rany Srimuty Dibeah,* ... Appellant y 
versus 

Rany Koond Luta, and) 

Rany Rung Luta, and \ Respondents. 

others, ... ... j 

The validity of a deed of gift by a Hindu widow, 
according to the Bengal law, depends on the con¬ 
sent and concurrence of her husband’s heirs. 

In a suit for recovery of a Zemindary in the 
Zillah Midnapore, the question being whether the 
descent of the Zemindcury in the family was to be 
regulated by the Daya-bhaga and Shasters in use 
in Bengal, or by the Mitacshara , the Bengal law 
was held to apply, confirming the decision of the 
Court below, admitted to have been decided 
agreeably to the Shasters , and the customs of the 
family. 

16th December , 1847. 

Lord Langdale : 

This is an appeal from a decree of the 
Sudder Dewanny' Adawlut of Calcutta, 

# 4, Moore’s I. A., p. 292. 
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dismissing the suit of Kundurp Sing, de 
ceased, for recovery of a Zemindary of 
four Pergunnas, in the Zillah Miduapore, 
from Moliun Lai Khan, deceased. 

The appeal is prosecuted by the widow 
and representative of Kundurp Sing, 
against the two widows and representa¬ 
tives of Mohun Lai Khan, and others. 

The case is as follows :— 

On the 1st of July 1800, the Kany 
Seeromauy being the sole possessor of the 
Zemindary in question, as the surviving 
widow, and heir of her deceased husband, 
Rajah Ajeet Sing, (who died in 1754,) 
executed a deed purporting to be a deed 
of gift of the Zemindary to Anund Lai 
Khan. 

The gift was opposed by Shamanuna 
Gujraj, Roop Churn, and Ram Churn, who 
claimed to be the heirs of Rajah Ajeet 
Sing. They presented a durkhast in sup¬ 
port of their application, but the durkhast 
was rejected, and the donation was re¬ 
gistered and proclaimed. 

The Rany was herself a party to this 
proceeding, and, in her answer to the op¬ 
position, admitted the deed of gift, which 
she had made. But some time afterwards 
she complained of, and disputed, the deed, 
and in 1806 she commenced a proceeding 
of her own, to recover possession of the 
Zemindary from Anund Lai Khan. In 
this proceeding she was nonsuited, but by 
leave of the Court she commenced a pro¬ 
ceeding to set aside the gift, on two 
grounds : first, that it had been obtained 
from her by fraud; and secondly, that it 
had been executed without the consent 
of the heirs of Rajah Ajeet Sing, her hus¬ 
band, and of her guardians. 

In the course of these proceedings, it 
was held, that the male heirs of the Rajah 
Ajeet Sing were the guardians or protec¬ 
tors of the widow, but that the mother’s 
brother’s sons of Rajah Ajeet Sing were the 
heirs expectant or presumptive to the Ze¬ 
mindary. And by the decree of the Sudder 
Dewanuy Adawlut, dated the 31st of 
August 1812, on the appeal from the 
decree of the First Judge of the Calcutta 
Provincial Court, dated the 30th of March 
1811, it was stated, that it could not be ! 
ascertained whether the deed of gift was I 
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obtained from the Rany by deceit, as she 
alleged ; but that it appeared, by a bewusta 
of a Pundit of the Court, and the text of 
the Shastras cited therein, also from the 
tenor of the 11th chapter of the Day a* 
bhaga , which was the most reputable of 
all the pothees in use in Bengal, which are 
observed in the families of the litigating 
parties, that after the death of Rajah Ajeet 
Sing, his relatives, descended in the male 
line, who were living, and capable of tak¬ 
ing care of the Rany, were Pirbhoo , that 
is, her guardians or protectors, and that, 
without their advice and consent, she had 
not, according to the Shastras , the power 
of making a gift to any one, of the Zemin¬ 
dary left by her husband. It was further 
stated, that although, agreeably to the 
Shastras in use in Bengal, the persons who 
claimed to be male heirs of Rajah Ajeet 
Sing could not be considered his heirs, 
when opposed to his mother’s brother’s 
sons; and although Mohun Lai (claiming 
under Anund Lai, and then Defendant) 
had produced deeds purporting to have 
been executed in his favour by some of 
the persons who represented mother’s 
brother’s sons of Rajah Ajeet Sing, yet 
there was no proof, either of the permis¬ 
sion of his relatives, descended in the 
male line, or of the approbation of all the 
relatives descended from the mother’s 
brother’s sons, and the deed itself did not 
show that any one of them had approved 
at the time of the execution; and for 
these reasons it was held that the deed 
was not valid. 

From this decision, Mohun Lai appeal¬ 
ed to England. 

There being no question as to the Shas¬ 
tras in use in the family, the opinion of 
the Judge, that the deed was not valid, 
without the consent of the relations de¬ 
scended in the male line, as guardians, 
and that the concurrence of the heirs 
(the descendants of mother’s brother’s 
sons) at the time of executing the deed, 
was necessary to the validity of the deed, 
were the principal points upon which the 
decision adverse to Mohun Lai was found¬ 
ed, and must have been the grounds of 
the appeal. 

The appeal was not prosecuted, and the 
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death of the Rany (which soon afterwards 
took place) gave rise to a new claim, in 
new circumstances. 

The estate was in the possession of the 
Collector of Midnapore, or of the Court of 
Wards. 

Independently of any deed of gift, the 
descent was cast upon the heirs of Rajah 
Ajeet Sing, which, according to the Daya- 
bhaga , and the Shastrae in use in Bengal, 
were the descendants of the mother’s 
brother’s sons, but which, according to 
the Mitacshara , were the male descendants 
of a distant ancestor of Rajah Ajeet Sing. 

The Rany died on the 17th of Septem¬ 
ber 1812. Immediately afterwards, Kun- 
durp Sing, who is now represented by the 
Appellant, alleged that, on the day before 
her death, she has executed to him a deed 
of gift of the Zemindary , and he, as donee 
under that deed, and also alleging him¬ 
self to be heir of Rajah Ajeet Sing, claimed 
to be entitled to the possession of the 
Zemindary . Mohun Lai Khan also claim¬ 
ed to be entitled to the possession, found¬ 
ing his claim on the deed of gift to him, 
and the confirmation of it before that 
time, by all the persons whom he alleged 
to be the heirs of Rajah Ajeet Sing. 

On the 25th of September 1812, it was 
ordered, by the Court of Zillah Midna¬ 
pore, that Mohun Lai Khan, and Kundurp 
Sing, and any other persons having claims 
to the possession of the Zemindary , either 
by inheritance or any other right, should 
present petitions to the Judge of the 
Zillah . Mohun Lai Khan, and Kundurp 
Sing, and others, having, acocordingly, 
presented their petitions, the Judge pro¬ 
ceeded to a summary trial thereof, aud, 
on the 24th of December 1813, recorded 
his opinion as follows:—First, That the 
deed under which Kundurp Sing claimed, 
was fabricated, after the death of the 
Rany, and that the right of Kundurp 
Sing to the property was not proved or 
established, either by deed or by heredi¬ 
tary right, according to the Shatiras. 
Secondly, That, according to the beivusta 
entered in the decree of the 31st of 
August 1812, the sons of the brother of 
the mother of Rajah Ajeet Sing were his 
heirs, and, after the demise of the Rany, 
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entitled to the Zemindary. Thirdly, That 
those heirs had transferred their heredi¬ 
tary rights in the property to Mohun Lai 
Khan. But, fourthly, notwithstanding 
these circumstances, the appeal of Mohun 
Lai Khan to England being pending, the 
Judge; thought it proper that the Zemin - 
dary should remain in the custody of the 
Court of Wards, until the appeal to Eng¬ 
land should be decided. 

This proceeding having been transmit¬ 
ted to the Sudder Dewanny Adawlut for 
information and orders, that Court, on 
the 14th of February 1814, after noticing 
the reasons for not prosecuting the ap¬ 
peal, and that the authority of the Court 
of Wards had ceased, considered it to bo 
right and proper that the Judge of the 
Zillah Court should give effect to his 
summary decision; and if, on considera¬ 
tion of the particulars set forth iu his 
proceedings of the 24th of December 1813, 
he conceived Mohun Lai Khan to be the 
person entitled to the malik of the Zemin¬ 
dary, and if Mohun Lai Khan were able 
to give security for conforming to the 
decrees of the Court, or other claims, the 
Judge might withdraw the Zemindary 
from the custody of the Court of Wards, 
and put it into the possession of Mohun 
Lai Khan. 

Mohun Lai Khan obtained possession, 
in the result of these proceedings. Kun¬ 
durp Sing appealed to the Sudder De¬ 
wanny Adawlut, and, continuing to claim 
both, as donee under this deed, and also 
as heir of Rajah Ajeet Sing, prayed a re¬ 
view of the judgment against him. But 
the Chief Judge of the Sudder Dewanny 
Adawlut, on the 12th of September 1815, 
considered that, as in the summary deci¬ 
sion given in the cause, permission was 
granted to any person who had, accord¬ 
ing to the Shastras, claim to the Zemindary 
left by Rajah Ajeet Sing, to sue for the 
same in the Provincial Court, in order 
that, after a full and final inquiry, (as¬ 
certaining, at the same time, the rule ob¬ 
served in the family, and the Shadras that 
were in force,) tiie right be awarded to 
the owner : it was not necessary or useful 
to make any further investigation in the 
summary cause, and the petition of the 
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Appellant, praying a review of the deci¬ 
sion, was not allowed. 

In consequence of this decision, Kun- 
durp Sing, in November 1815, commenced 
his action against Mohun Lai Khan and 
others, in the Provincial Court of Calcutta, 
to recover possession of the Zemindary. 
He claimed, as before, to be entitled, un¬ 
der the deed of gift, of the 16th of Sep¬ 
tember 1812, and also as heir by descent, 
in the male line. He admitted that he 
had four uncles who were more nearly re¬ 
lated than himself, but he alleged that 
they were satisfied with his being pro¬ 
prietor of the Zemindary , and had relin¬ 
quished and consigned to him all their 
rights to the Zemindary. 

Mohun Lai Khan, by his answer, alleg¬ 
ed that the deed of gift under which Kun- 
durp, the Plaintiff, claimed, was a for¬ 
gery ; and that, according to the Shastras, 
the Plaintiff could not in any way be en¬ 
titled to the Zemindary ; and he insisted, 
in substance, that the Shastras in use in 
Bengal, and not the Mitacshara , were the 
authority according to which the persons 
who were the heirs of Rajah Ajeet Sing 
were to be determined. 

The suit was the subject of great liti¬ 
gation, many witnesses were examined, 
and the reports or opinions of several 
Pundits were obtained and considered. 
The decree of Mr. Turnbull, in the Pro¬ 
vincial Court, was pronounced on the 21st 
of February 1826. He determined that 
the claim of the Plaintiff, founded on the 
deed of gift, could not be supported ; and 
that, if it had been genuine, it could have 
no effect, for the want of the consent and 
concurrence of the heirs. And consider¬ 
ing the Plaintiff’s claim, in the character 
of heir of Rnjah Ajeet Sing, he stated it 
to be clear, that if, in this suit, the Daya- 
bhaga, and other Shastras current in Ben¬ 
gal, were the test, there was no doubt as 
to the right of the Defendants ; but that, 
on the other hand, if the judgment was 
constituted with reference to the Mitac¬ 
shara Shastra, and other books subordinate 
thereto, the right of the Plaintiff prepon¬ 
derated over that of the Defendant; and, 
on a consideration of the whole case, the 
Judge expressed his opinion that the al- 
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leged rights of the Plaintiff had not, in 
any way, been proved or established, and 
he ordered that the Plaintiff’s suit be dis¬ 
missed, with costs. 

From this decree, the Plaintiff appealed 
to the Sudder Dewanny Adawlut. The 
appeal was heard before Mr. Ross, and, 
on the 30th of October 1830, he pro¬ 
nounced his decree, and thereby, after 
referring to the evidence, and the bewustas 
of the Pundits , he dismissed the appeal 
of the Plaintiff, and affirmed the decree 
of the Provincial Court, dismissing the 
Bill. 

From that decree, the present appeal 
is presented. 

There were three questions in the 
cause : First, Was the Plaintiff’s deed of 
gift genuine ? Secondly, If genuine, was 
it valid ? Thirdly, If genuine, and not 
valid, was the Plaintiff entitled, as heir? 

But, as the validity of the deed, even 
if it was genuine, depends on the concur¬ 
rence of the heirs, the two last questions 
depend upon the single question—who 
were the heirs ? And if the persons alleged 
by the Plaintiff to be heirs, were not heirs, 
the deed, even if genuine, would not be 
valid. For this reason, it is not strictly ne¬ 
cessary for us to give any opinion upon the 
question, whether the deed was genuine 
or not. But, considering the circumstances 
in which the deed is alleged to have been 
executed, by the Rany, on the day before 
her death, the witnesses stated to have 
been then present, the length of time 
during which Kundurp, though often 
called upon, negleoted to produce the deed, 
and the whole of the evidence in the 
cause, we think it right to state our con¬ 
currence in the opinion which has been 
entertained by every Judge who has con¬ 
sidered the case, that the deed is not 
genuine, but a forgery ; and, consequent¬ 
ly, that the Plaintiff could establish no 
claim under it. 

The question, whether the descent in 
this family is to be regulated by the JDaya - 
bhaga and the Shastras in use in Bengal, 
or by the Mitacshara , is really the only 
one to be considered. 

Now, in the long litigation in whioh 
the Rany Seeromany, under whom Kun- 





durp Sing claimed, as donee, was engaged 
with Mohua Lai Khan, it was, without 
any objection on her part, allowed by her 
Vakeels, and assumed and held by the 
Court, that the descent of this Zemindary 
wa 3 regulated by the Skastras in use in 
Bengal. The whole proceeding was con¬ 
ducted on that footing, and the decision 
in favour of the Rany was founded ex¬ 
pressly on the ground, that the deed then 
in question was executed without the con¬ 
currence of the descendants in the male 
line, who (though they were not heirs) 
were guardians or protectors of the 
widow. 

After the death of the Rany, Kundurp 
himself alleged, that the suit between 
Mohun Lal|Khan and the Rany had been 
decided in her favour, agreeably to the 
Skastras and the customs of the family; 
and, in the present case, it was shown 
that decisions affecting lauds in Midna- 
pore were'founded on the Shartras in use 
in Bengal. Several bewustas , in other 
cases, were produced ; and from the be¬ 
wustas obtained in this cause, and the 
other evidence on behalf of the Defen¬ 
dants, we thiuk that, although the evi¬ 
dence is, in some respects, inconsistent, 
there is, on the whole, quite sufficient 
reason to conclude that the Duya-bhaga , 
and not the Mitacsliara and Skastras, ought 
to be applied to the decision of this cause, 
and we shall, therefore, report to Her 
Majesty, that, in our opinion, the appeal 
ought to be dismissed, and the decree of 
the Sudder Dewanuy Adawlut affirmed, 
with costs. 


16th, 17th and 18th February, 1848. 

Present : 

Members of the Judicial Committee ,—Lord 

Langdale, Lord Campbell, the Right Hon. 

Dr. Lushington, and the Right Hon. T. 

Pemberton Leigh. 

Privy Councillors,— Assessors , Sir A. John¬ 
ston, Knt., and Sir ifl. Ryan, Knt. 

On Appeal front the Sudder Dewanny 
Adawlut at Bengal. 

Rajah Burdakanth Roy,*... Appellant, 
versus 

Aluk Munjooree Dasiah, 1 

Prem Chund, and Ram > Respondents. 

Dial Bose, ... ) 

R became surety for the due performance of the 
engagement of N, the lessee, and afterwards became 
a partner with N in the lease. The representatives 
of the lessors evicted the lessees before the expira¬ 
tion of the lease. Held that a suit would lie by R’s 
representatives against the representatives of the les¬ 
sors, to recover damage for the loss alleged to have 
been sustained through that wrongful act, although 
they were not parties to the contract with the 
original lessors. 

Damages assessed at a gross sum by the Judicial 
Committee, after explaining the principle on which 
they proceeded. 

24th February, 1848. 

The Right Hon. T. Pemberton Leigh : 

This was an action brought by tho 
Respondents, against the Appellant, to 
recover damages for the loss alleged to 
have been sustained by the former, 
through the wrongful act of the Appel¬ 
lant. The wrong complained of, was the 
ouster of the Respondents, from certain 
leases, in which they alleged themselves 
to have been interested, under a grant 
made by the ancestors of the Appellant. 

In 1816, the father and undle of the 
Appellant held the Pergunna of Syedpoor, 
in the district of Jessore, as Zemindars, 
subject to the payment to the Govern¬ 
ment, of an annual revenue of Rs. 13,296. 

The revenue had fallen into arrear. 
The Zemindars were involved in debt to 
a large amount, and in order to raise a 
sum of Rs. 54,000, they agreed to grant 
a lease to a person, named Narayuu Sing, 
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oi the Pergunna of Syedpoor, he under¬ 
taking to raise the required loan, and to 
pay the amount by instalments, out of 
the rent of the Pergunna . 

Narayun Sing appears to have been 
connected with a family of the name of 
Bose : one of this family, Ram Dhun Bose, 
was a banker, and from him and his part¬ 
ner this loan was intended to be raised. 

The first document connected with this 
transaction is dated 30th of March 1816. 
It is a memorandum signed by Narayun 
Sing, and addressed to the Rajahs. The 
effect of it is, that Narayun Sing is to re¬ 
ceive the rents of the Pergunna ., of which 
the profits payable to the lessees, after 
discharging the revenue to Government, 
are stated to amount to Rs. 13,100, and 
of this, Rs 7,000 per annum are to be 
paid to the bankers, leaving Rs. 6,100 
for the Rajahs. Out of this sum, Rs. 105 
are to bo deducted by way of allowance 
to Narayun Sing, leaving Its. 5,995 for 
the Rajahs. If anything further can be 
received from the Ryots, one-half is to 
be paid to the Rajahs. If on examina¬ 
tion of the Roll and papers, and inquiry 
in the district, the rent is found to be 
less than it is rated at by the parties, an 
allowance is to be made to Narayun Sing. 

On the 9th of April, a corresponding 
document is sigued by the Rajahs, and 
addressed to Narayun Sing: on the same 
day, a grant is made by the Rajahs, to 
Narayun Sing, of the Pergunna in ques¬ 
tion, for a period of ten years, which is 
obviously intended to be in conformity 
with the agreement of the same date. 

On the 12th of April, a corresponding 
document, or, as we should call it, a coun¬ 
terpart of the lease, is signed by Narayun 
Sing. The material portion of it is in 
these terms : “This agreement has been 
written by Narayun Sing, in the year 
1222. You have given me a lease of the 
entire Pergunna of Syedpoor, your Zemin- 
dary , upon my application, from the year 
1223 to the end of 1232, for a term of 
ten years. 1 do hereby voluntarily give 
this engagement of my own accord, that 
I shall have possession in the district, and 
pay the auuual rent according to the 
Roll, after deducting the expenses of I 
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management and servants’ allowance, at 
Chaueda, in the sum of S. Rs. 56,397, of 
which I shall pay the revenue of the Per - 
gunna , fixed in the Collectorate, the sum 
of Rs. 43,296. 3a. lOg. 2k., according to 
instalments, monthly, into the Collector’s 
treasury, and deliver to you receipts un¬ 
der the seal and signature of the Collec¬ 
tor, and receive receipts from you.” It 
then provides for the payment of Rs. 
7,000, to the baukers, and the Rs. 6,100 
to the Rajahs, omitting the allowance of 
Rs. 105, which was provided to be made 
by the agreement with Narayun Sing. 

From these documents, the mode in 
which the rent is estimated sufficiently 
appears. Discarding from consideration, 
for the present, the sum of Rs. 11,792, 
to which we shall afterwards advert, the 
produce of the estate is calculated, after 
deductions, at Rs. 58,692. From this is 
allowed, for expenses of management, Rs. 
2,295, leaving for actual rent Rs. 56,397, 
omitting the smaller denominations of 
coin. 

Ram Nursing Bose became surety for 
the due performance of the engagement 
of Narayun Sing. 

On the 29th of April 1816, a memoran¬ 
dum is made between Ram Nursing Bose, 
Ram Dhun Bose, and Narayun Sing, by 
which their interests, as partners with 
him in the lease, are recoguized ; Ram 
Nursing Bose having a four-anna share. 

Iu the end of the year 1816, it was re¬ 
presented by Narayun Sing, that the in¬ 
come of the estate was less than it had 
been represented, according to the Roll, 
and that after deducting the sums allow¬ 
ed for management, and also a sum of Rs. 
105, (which had been mentioned in the 
agreement, which preceded the lease, but 
had been omitted in the lease itself,) the 
net rent, instead of Rs. 56,397, would be 
only Rs. 54,981. Thereupon this me¬ 
morandum is sigued by Narayun Sing; 
and Ram Nursing Bose, as surety, is a 
party to it : which agreement is simply 
to reduce the rent in the manner pointed 
out in the memorandum. 

It is clear that, at this time, there was 
no profit upon the leaso ; that is, no re- 
cognised or legitimate profit, beyond that 
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which might arise from the large allow¬ 
ances for management. 

Previously to the year 1819, by the 
death of one of the Rajahs, and a transfer 
of his interest by the other, the Pergunna 
in question became vested in the Appel¬ 
lant. The new owner being a minor, the 
property came under the care of the 
Court of Wards j a Court which appears 
to have a double jurisdiction, the guar¬ 
dianship of infant estates, and the pro¬ 
tection of the public revenue. 

In July 1820, the Collector of the dis¬ 
trict where this property was situate, 
examined into the circumstances of the 
minor’s property, and the conditions of 
this lease. It appeared to him (not, per¬ 
haps, very unnaturally), that this lease 
was most detrimental to the infant, and 
he considered that it contained much evi¬ 
dence of fraud and oppression practised 
by the lessee towards the lessors $ and, in 
a letter addressed by him to the Court of 
Wards, on the 1st of July 1820, he advised 
that the Court, as of their own authority, 
should annul the transaction, and make a 
new lease of the property. 

The Court of Wards, however, consi¬ 
dered that this proceeding would not be 
justifiable, and that the existing arrange¬ 
ment could only be set aside, by a suit 
instituted by the minor, for that purpose. 
They wrote a letter to this effect to the 
Collector, on the 11th of July 1820, re¬ 
commending, that if a new arrangement 
could be made, with the assent of the 
lessees, it should be done. They conclude 
their letter with this paragraph :—“ As 
the Court are of opinion that the settle¬ 
ment of Syedpoor, formed by the late 
Rajah, canuot be disturbed, it will be 
necessary to require the farmers to give 
security for the fulfilment of the existing 
engagement, or those which they may as¬ 
sent to, under the preceding instructions 
at all events, the regular liquidation of 
the Government revenue must be secur¬ 
ed.” 

In November 1820, Government con¬ 
sented to advance two lacs of rupees to 
the Court of Wards, to enable them to 
pay off the incumbrances on the minor’s 
estate. 


On the 2ud of February, the Collector 
wrote to Narayun Sing, and required him 
to come to a settlement, upon fair terms, 
for the property which he held, giving 
him notice that if he refused to do so, the 
money due on the mortgage should be 
paid off, and the lease annulled. 

What was done upon this does not ap¬ 
pears, further than that Narayun Sing 
did not consent to make any new arrange¬ 
ment. 

The Bengal year 1227 terminated in 
the month of April 1821, and the only 
evidence we have of what took place, is a 
statement in a letter of the Collector, to 
the Court of Wards, of the 5th of July. 
From this it appears, that, in the begin¬ 
ning of the year 1228, which would meau 
in April or May 1821, he called upon 
Narayun Sing to give the security requir¬ 
ed by the last paragraph of the letter of 
the 11th of July 1820, and, at the same 
time, issued a proclamation to the Ryots, 
prohibiting them from paying any reve¬ 
nue to the farmers, until such security 
should be teudered and accepted. 

It is said that, at this time, the revenue 
was in arrear. The Judges in the Court 
below appoar to have considered that this 
was not the fact. There does appear to 
be evidence, then, that about two months’ 
revenue was unpaid at the end of the 
year 1227. No demand, however, seems 
to have been made for payment, and it is 
not at ail referred to as the ground on 
which security was required, or on which 
the lease was to be attached. 

On the 20th of June 1821, notice was 
given to Narayun Sing that, unless he 
furnished security, the lease would be at¬ 
tached. Several persons were, according¬ 
ly, proposed as sureties by Narayun Sing; 
amongst others, a person named Buu- 
raally Bose. They were all, however, re¬ 
jected by the Collector, who, on the 5th 
of July 1821, communicated what he had 
done to the Court of Wards, in the follow¬ 
ing letter :—“ It appearing that the farm¬ 
ers of Pergunna Syedpoor have never fur¬ 
nished the security required by the last pa¬ 
ragraph of your predecessor’s letter, of the 
5th of July last, I beg leave to acquaint 
you that, previously to allowing them to 
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commence the collections of the present 
year, and with the view of securing the 
regular payment of the revenue of the 
Government, I called upon them to fur¬ 
nish the security required ; and, at the 
same time, I issued a proclamation to the 
Kyots, prohibiting them paying revenue 
to the farmers until such security should 
be tendered and accepted. Narayun Sing, 
the recorded farmer of Syedpoor, has of¬ 
fered, as his seourity, the five persons 
noted in the margin ; but as they are all 
sharers with him in the farm, I have re¬ 
jected their security. The security of 
Bishonath and Bunmally Bose is, besides, 
inadmissible for other reasons, as the 
former is security, to a large amount, for 
the treasurer of this office, and also for 
one of the record-keepers.” Then it men¬ 
tions the objections to other parties. 
Then he says, “ A period of fifteen days 
having elapsed since the issuing of the 
above order, and no other security having 
been tendered by the farmer, I beg leave 
to purpose that, as the collections of the 
year are at a stand, the Pergunna be im¬ 
mediately attached.” 

On the 6th of July, the day after this 
letter, he served a further notice on Na¬ 
rayun Sing, in these terms :—“ Be it 
known to Narayun Sing, farmer of the 
Pergunna of Syedpoor, that you have of¬ 
ten been required to furnish good securi¬ 
ty ; you have not yet furnished it; if you 
intend to furnish good security, you are 
to attend at ten o’clock to-morrow, with 
good security. Consider this as peremp¬ 
tory.” 

On the 17th of July, the Court of 
Wards wrote as follows to the Collector : 
—“ I am directed to acknowledge the re¬ 
ceipt of your letter of the 5th instant. 
Unless the farmers of the Pergunna above- 
named are in balance, the Court consider 
the measure pursued by you, as contain¬ 
ed in the first paragraph of your letter, 
premature, and should not have been 
adopted without a previous report to the 
Court. With reference to the last part of 
your letter, the Court desire that if, when 
you receive these orders, the farmer has 
riot tendered responsible security, you will 
attach the estate, and, after the prescribed 
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manner, issue advertisements, inviting 
proposals for the farm for the unexpired 
period of the minority.” 

The Collector appears to have discover¬ 
ed, that the objection which he had made 
to Bunmally Bose as a surety, viz. that 
he was interested in the lease, was un¬ 
founded, and he, therefore, withdrew that 
objection, but he considered that he was 
not a sufficient security, and required 
some additional security to be provided. 
Narayun Sing did not provide such addi¬ 
tional security, but he offered to deposit 
Rs. 10,000, until the security-bond should 
be executed by Bunmally Bose. This 
offer was rejected, and, in the month of 
August 1821, the Collector attached the 
estate, and entered into receipt of the 
rents. On the 15th of August 1821, he 
wrote to the Court of Wards, informing 
them of what he had done > and, on the 
17th of August, the Court returned an 
answer, approving of what had been done, 
but directing that advertisements should 
be issued for the re-letting the property, 
according to the Regulations (which seem 
to have required an interval of twelve 
months), and directing that if, in the 
meantime, good security was offered, the 
farmer should be restored to possession. 

In September 1821, Narayun Sing ap¬ 
pears to have petitioned the Zillah Court 
for relief. The Court refused to interfere, 
a decision which was confirmed by the 
Sudder, on appeal, in June 1822. In 
the meantime the estate was let by the 
Collector for a large increased rent of Rs. 
81,026. This arrangement was commu¬ 
nicated by the Collector, to the Court of 
Wards, on the 18th of February 1822, and 
confirmed by the Court of Wards, on the 
11th of June 1822. 

Ram Nursing Bose having died, leaving 
the present Respondents, his representa¬ 
tives, a suit was instituted, in July 1226, 
by them, together with Narayun Sing, 
against the Appellant, to recover damages 
for the loss which they had sustained by 
■being turned out of possession under the 
lease. Narayun Sing afterwards with¬ 
drew his claim, and the suit was continu¬ 
ed by the Respondents. 

After much litigation in the Courts be- 





ON APPEALS FROM INDIA. 



low, and much, difference of opinion 
amongst the Judges, on the 4th of April 
1837, final judgment was pronounced for 
the Plaintiffs, awarding to them a sum of 
Rs. 38,531, together with interest upon 
part, from the time of their expulsion ; 
and, upon the whole, for the end of the 
term of ten years in the lease. 

Against this judgment the present ap¬ 
peal is brought, and the ingenuity of 
Counsel has suggested a great many ob¬ 
jections, some of which do not appear to 
us to be of much weight. 

First. It is said that the Respondents 
were not parties to the contract with the 
Rajahs, and, therefore, could not sue for 
any breach of it. The answer is obvi¬ 
ous ; that the suit is not founded on con¬ 
tract, but in a wrong alleged to have been 
done by the Appellant in depriving the 
Respondents of property, in which they 
had a valuable interest. 

Secondly. It is said that Ram Nur¬ 
sing Bose could not have any interest in 
the lease, because he was a surety for the 
due performance of the obligations con¬ 
tained in it, by the lessee. A passage 
was cited from Colebrooke’s Digest, to 
support this objection. It does not, how¬ 
ever, appear to us to have any bearing on 
the case, and we have no doubt that Ram 
Nursing Bose has an interest for any in¬ 
jury to which he was entitled to compen¬ 
sation. 

Thirdly. It was said that this was a 
mere mortgage transaction, which the 
mortgagors had a right to terminate by 
payment of the mortgage money. This 
does not appear to us to be the exact na¬ 
ture of the transaction. Narayun Sing 
engaged to procure a loan, in considera¬ 
tion of having a beneficial lease for ten 
years. He did procure the loan, and his 
interest could not be defeated by paying 
off what was then due to the lenders. 

Fourthly. It was next said, that the 
revenue was in arrear at the time when 
the lease was attached, and that there 
was power under the lease, in that case, 
to resume possession of the estate. 

If this had been the ground on which 
the attachment took place, it would have 
been necessary to examine very particu- 
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larly into the evidence, in order to see 
whether anything had occurred which 
enabled the lessor to take advantage of a 
forfeiture. But, in fact, it is quite clear 
that no proceeding was ever taken upon 
any such ground, and that the lease was 
annulled because the lessee had failed to 
provide the security required by the Court 
of Wards on behalf of the Appellant. 

The only substantial questions in the 
case are, First, Was that Court justified 
in annulling the lease upon this ground ? 
Secondly, If not, have the damages done 
to the Respondents been assessed upon a 
reasonable principle ? 

It is clear, from the documents already 
referred to, that the security t required 
was for the performance of the engage¬ 
ments contained in the original lease, and 
not merely for the payment of the reve¬ 
nue to the Government. If any doubt 
could exist upon the point, it would be 
removed by reference to the security- 
bond, proposed by the Collector for exe¬ 
cution by Bunmally Bose. 

Then, was there any right in the Court 
of Wards acting for the minor to require 
this security ? The original lease, with a 
surety whom the lessors considered suffi¬ 
cient, had been granted by the ancestors 
of the minor. That surety was still alive, 
and no change is shown to have taken 
place in his circumstances. It would be 
singular if the circumstance of the estate 
devolving on a minor would enable the 
Court of Wards, on his behalf, to inter¬ 
fere with and alter the terms of a contract 
made by those through whom he claims. 
No authority of any kind has been pro¬ 
duced^ to show the existence of so extra¬ 
ordinary a power, and we must, therefore, 
assume that no such authority exists. If 
this be so, the dispossession was clearly 
wrongful, and the Respondents were, in 
our opinion, entitled to maintain their 
action. 

But there remains a question hardly 
less important, upon which we find it 
quite impossible to concur in opinion with 
the Court below, viz. the principle upon 
which they have assessed the damages. 

In the first place, they have given da¬ 
mages to the Respondents, as being en- 
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titled to a twelve-anna share, or twelve- 
sixteenths of the lease. 

Now the only evidence in the case of 
Ram Nursing Bose having any interest at 
all, is found in the agreement of the 29th 
of April 1816, already referred to, by 
which Ram Nursing Bose would be en¬ 
titled to a four-anna share, and the an¬ 
swer of the Appellant in this suit, accord¬ 
ing to which he would be entitled to a 
five-anna share. 

A suit was referred to, by Mr. Wigram, 
as decided by the Sudder Court, and set 
forth in the papers, from which he argued 
that it was to be inferred that Narayun 
Sing and Ram Nursing Bose were part¬ 
ners in the lease. But, upon examining 
that suit, it does not even show that Ram 
Nursing Bose has any interest whatever 
in the lease. He is trustee merely as 
surety. How, then, is it possible to 
hold, as the Court below has done, that 
Ram Nursing Bose had a twelve-anna 
share 1 

Again, with respect to the compu¬ 
tation of the loss, the Court appears to 
us to have adopted a very erroneous 
principle. They have held, that, under 
the original lease, the lessee had a clear 
profit-rent of Rs. 12,834, and holding the 
Respondents entitled to three-fourths of 
that sum, they consider them to have had 
a profit of Rs. 9,632 per annum, and they 
give them that sum for fouryears, amount¬ 
ing to above Rs, 38,500. 

The profit-rent is thus made out: They 
treat the sum of Rs. 11,792, suspended 
in the original lease, as a profit-rent in¬ 
tended to be kept by the lessee ; they 
then say that it appears that, in the Ben¬ 
gal year 1227, that is to say, in the last 
year of their holding, the lessee had in¬ 
creased the rents of two portions of the 
property by the sum of Rs. 2,097. To 
one-half of this increase the lessees would 
be entitled ; and, adding this sum, Rs. 
1,048 to Rs. 11,792, the amount will cor¬ 
respond with the sum stated in the judg¬ 
ment. 

The question, then, is, ought the sum 
of Rs. 11,792 to be treated as a profit- 
rent to the lessee, as a consideration for 
procuring a loan of Rs. 54,000 should 
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have not only all the other advantages 
secured by the lease, but a gratuity of 
Rs. 11,792 ; for this would be the sum he 
would receive during the ten years term. 

If anything so monstrous was intended, 
it should have been expressed in the most 
distinct terms. But so far is this from 
being the case, that the engagement of 
Narayun Sing is distinct to pay the an¬ 
nual rent, according to the Roll ; and 
none of the Counsel on either side, at the 
hearing, could explain the item from 
which this extraordinary inference is 
drawn. The natural interpretation to be 
put upon it, as we think, is, that, from 
the gross sum appearing upon the Roll, 
a deduction of Rs. 11,792 was made in 
respect of sums which, for some reason 
or other, would not be received during 
the lease. 

This construction is quite consistent 
with the agreement which preoeded the 
lease, with the subseqeent reduction of 
rent in consequence of the deficiency in 
the Roll, and with the whole conduct of 
the parties. 

In a letter of the Collector of Jessore, 
of the 1st of July 1830, already referred 
to, this sum is spoken of as a sum sus¬ 
pended without any assigned cause. In 
the answer of the Court of Wards, it is 
suggested that this suspension could hard¬ 
ly have been made without some suffi¬ 
cient, or, at least, ostensible cause, and 
that they could not assume that the par¬ 
ties were fraudulently withholding, so con¬ 
siderable a portion of the revenue. 

We are satisfied, therefore, that this was 
not a sum in which the lessee was intend¬ 
ed to take any interest. The profit which 
he was to derive from the lease was, how¬ 
ever, considerable. First, he was allow¬ 
ed between two and three thousand rupees 
for the expenses of management. Se¬ 
condly, he was to have five per cent, on 
balances. Thirdly, he was to have one- 
half of any increased rent which might be 
derived from the property, through new 
arrangements which it was contemplated 
might be made with the Ryots, by a new 
settlement and re-measurement of the 
property. If he derived any profit be¬ 
yond this, such profit would not have 
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been according to his agreement, but in 
fraud of it, and we think it cannot be 
allowed. 

We agree with the Court below in 
thinking, that the Respondents could not 
claim a share of the profits made by the 
new lease, because such profits were not 
made, and it does not appear that they 
could have been made, by the original 
lessees, nor have we any means of judg¬ 
ing whether any, or, if any, what profits 
could have been made, or would have 
been made, by them . 

In strictness, the proper order would 
be to vary the decision of the Court be¬ 
low, by declaring that the Respondents, 
instead of twelve-sixteenths, were entitled 
to five-sixteenths of the whole value of 
the lease at the time of eviction. That, 
in computing the value of such lease, no 
allowance ought to be made for the sup¬ 
posed profit-rent of Rs. 11,71)2, but that 
allowance ought to be made for one-half 
of auy increased rent which has been se¬ 
cured by the lessee before the eviction, 
and also for any excess of the sum allowed 
to the lessor for expenses of management, 
beyond the necessary expenses of Collec¬ 
tor j and that regard ought also to be had 
to the chance of auy increase of rent 
which the lessee might have fairly expect¬ 
ed to receive. 

It is obvious, however, that the Judges 
below could have little better means of 
fixing a fair amount of damages than we 
have ; and we propose, after declaring the 
principle on which we proceed, to name a 
gross sum, by way of damages, and thus 
put an end to all further litigation. Tak¬ 
ing the damages for the whole period of 
five years, we think a sum of Rs. 10,000 is 
proper to be allowed, as of the date of 
our judgment, till payment. We shall 
leave the costs below unaltered, and give 
no costs of appeal. 


§L 

22nd February, 18^8. 

Present : 

Members of the Judicial Committee ,—Lord 

Langdale, Lord Campbell, the Right Hon. 

Dr. Lushington, and the Right Hon. T. 

Pemberton Leigh. 

Privy Councillors,— Assessors , Sir A. John¬ 
ston, Knt., and Sir E. Ryan, Knt. 

On Appeal from the Supreme Court of 
Judicature at Bombay. 

E 7ud 0 o£s* KOORSETDASS :! A w eiiant *> 

versus 

SOOJUMNULL DlIONDMULL & 1 

Mooltan Chund Cup- > Respondents . 

POORCHUND, ... ) 

By tlie common law of England , an action may 
be maintained on a wager, although the parties 
had no previous interest in the question on which 
it is laid, if it be not against the interests or feel¬ 
ings of third persons, and does not lead to indecent 
evidence, and is not contrary to public policy. 

The mere circumstance that a, wager refers to 
the public revenue does not establish its illegality. 

A wager upon the average price which opium 
should fetch at the next Government sale at Cal¬ 
cutta , the Plaintiffs having to pay the Defendants 
the difference between this price, and a sura nam¬ 
ed, per chest, if this price should be below that 
sum ; and the Defendants haviug to pay the Plain¬ 
tiffs, the difference between this price and that 
sum, if this price should be above that sum, is not 
illegal by the common law in England , and may 
be enforced in a court of justice. 

The Statute, 8 and 9 Viet., c. 109, amending the 
law relating to games and wager3, does not extend 
to India. 

Where there is no Statute extending to India, 
and no peculiar Hindu law is alleged to exist upon 
the subject, although both parties on the record are 
Hindus, the case in the Supreme Court at Bombay, 
must be decided by the common law of England . 

28th February , 18AS. 

Lord Campbell : 

This was an appeal from a judgment 
of the Supreme Court of Judicature, at 
Bombay, holding, on a demurrer to a de¬ 
claration, that the contract therein set 
out was illegal, and could not be enforced 
in a court of justice. The contract 
amounts to a wager upon the average 
price which opium should fetch at the next 
Government sale at Calcutta, the Plain¬ 
tiffs having to pay the Defendants the 




* 4, Moore’s I. A., p. 339. 
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difference between this price, and a sum 
named, per chest, if this price should be 
below that sum; and the Defendants hav¬ 
ing to pay" the Plaintiffs the difference 
between this price and that sum, if this 
price should be above the sum. 

We are of opinion that we must take 
judicial notice, that the opium to be 
sold was the property of the Government 
of India, and that the produce was to form 
part of the public revenue. 

I regret to say that we are bound to 
consider the common law of Eugland to 
be, that an action may be maintained on 
a wager, although the parties had no pre¬ 
vious interest in the question on which it 
is laid, if it be not against the interests or 
feelings of third persons, and does not 
lead to indecent evidence, and is not con¬ 
trary to public policy. I look with con¬ 
cern and almost with shame, on the sub¬ 
terfuges, and contrivances, and evasions, 
to which Judges in England long resorted, 
in struggling against this rule, and I re¬ 
joice that it is at last constitutionally 
abrogated by the Legislature, an event 
which probably would have happened 
much sooner without the abortive attempts 
to accomplish the object by judicial deci¬ 
sion. 

The Statute, 8 & 9 Viet., c. 109, does 
not extend to India, and although both 
parties on the record are Hindoos, no pe¬ 
culiar Hindoo law is alleged to exist upon 
the subject: therefore this case must be 
decided by the common law of England. 

On the part of the Defendants, the 
general rule, as I have stated it, is 
admitted ; but they contend that this 
wager is illegal, on the ground of public 
policy as it concerns tho publio revenue, 
and it gives the Defendants an interest 
unduly to lower the price, whereby indi¬ 
viduals dealing in opium, and the East 
India Company, may be injured. 

We are of opinion that the mere cir¬ 
cumstance that this wager refers to the 
public revenue does not establish its ille¬ 
gality. The cases about the hop duties, 
Atherfold vs. Beard, (2 Term Rep. 610,) 
and Shirley vs. Sankey, (2 Bos. and Pul. 
130,) proceed on the ground, that the 
wagers could not be determined without I 
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calling as witnesses, officers of the Govern¬ 
ment, and making them disclose what had 
been the amount of a tax within a parti¬ 
cular district. A wager on the amount 
received for a tax, as it shall appear, in a 
return published by the authority of the 
House of Commons, I think would have 
been free from legal objection. 

But the great question here is, whe¬ 
ther the wager gave either party an in¬ 
terest, which is to be considered injurious 
to individuals or to the Government. We 
are of opinion, that, although, to a cer¬ 
tain degree, it might create a temptation 
to do what was wrong, we are not to pre¬ 
sume that the parties would commit a 
crime ; and as it did not interfere with 
the performance of any duty, and as if 
the parties were not induced by it to 
commit a crime, neither the interest of 
individuals or of the Government could be 
affected by it, we cannot say that it is 
contrary to public policy. 

Suppose the wager had been laid in Eng¬ 
land within a month before the sale was 
to take place at Calcutta, I see no valid 
objection to its legality ; for it could not 
by possibility have affected the result of 
the sale $ and I can see no difference, in 
point of law, from the fact, that they were 
residing at Calcutta, where the wager was 
laid and the sale took place. 

The Defendants’ Counsel mainly relied 
upon the case of Evans vs. Jones (5 Mee. 
and Wei. 77), in which it was held, that 
a wager upon the result of a criminal trial 
was illegal: but this proceeded upon the 
ground, that it gave tho parties an in¬ 
terest, at variance with duties they might 
have to perform as witnesses, or prejudice 
in the same manner as a wager, upon the 
event of a law suit, would be illegal with 
the Judge who had to decide it, or a 
wager on the result of a parliamentary 
election with one of the electors. 

Had the case of Gilbert vs. Sykes (16 
East, 150), respecting the life of Napo¬ 
leon, been decided on demurrer, or in 
arrest of judgment, it would have been 
an authority of great weight in support of 
the doctrine, that a wager that has any 
tendency to tempt a man to offend against 
the law is illegal. But we must recollect 
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that it was discussed oil a motion for a r 
new trial, after a verdict for the Defen¬ 
dant against evidence, and that the Court 
was mainly influenced in refusing a new 
trial, by the consideration, that, accord¬ 
ing to the evidence, the wager arose out 
of a conversation respecting the probabi¬ 
lity of Napoleon being assassinated, so 
that- it was considered tantamount to a 
wager, that he would be assassinated 
within one hundred days. It is likewise 
remarkable, that Mr. Justice Grose, who, 
when he differed with the rest of the 
Court, was generally thought by the pro¬ 
fession to be right, was of opinion that 
this wager, under all the circumstances, 
was lawful, although he concurred in re¬ 
fusing the new trial. 

The doctrine contended for, is disproved 
by the consideration that time-bargains 
in English funds were not unlawful till 
the Stock-jobbing Acts, although such 
bargains gave an interest to raise or to 
depress the funds, injuriously to indivi¬ 
duals and to the State: by the considera¬ 
tion that before the 19th Geo. II., an 
insurance on a British ship was lawful, 
although the party assured had no inter¬ 
est in the ship, and had a temptation to 
contrive her destruction before she reach¬ 
ed her destination ; and by the considera¬ 
tion, that before the Statute, 14 Geo. III., 
insurances on lives were lawful, without 
any interest in the life insured, although 
as soon as the policy was executed, the 
party who had paid the premium had a 
temptation to commit murder. 

The danger of such speculations is il¬ 
lustrated by Lord Tenterden’s ruling, that 
a contract for the sale of goods, the seller 
not having any such goods at the time of 
sale, was void; whereas it must now be 
considered as settled, that not only such 
a mercantile contract is valid, but that 
there was no illegality at common law in 
a time-bargain for goods at home, any 
more than in a time-bargain for foreign 
securities. Hibblewhite v. M‘Morine (5 
Mee. & Wei. 462). 

We were referred to the case of The 
King vs. De Berenger, (3 Mau. and Sel. 
67,) to show the frauds which may be at¬ 
tempted, from the desire of gain in such 
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speculations; but the Defendants’ Coun¬ 
sel might as well cite the murders sup¬ 
posed to have been committed a few years 
ago, which have been made the subject of 
a popular novel, to show that insurance 
on lives ought to be entirely prohibited. 
If the doctrine contended for were estab¬ 
lished, it ought to be followed up with an 
enactment, that the life of the Queen 
(whom God long preserve) should never 
be introduced into a lease, because by its 
introduction. Her sacred person is en¬ 
dangered. But the law believes that the 
awful penalties which it provides, to en¬ 
force the dictates of conscience and reli¬ 
gion, will outweigh the temptation to 
commit spontaneous crimes, for the sake 
of gain, where no conflict is introduced 
with a positive duty. 

It is for the Legislative Council at Cal¬ 
cutta to consider how far it may be con¬ 
ducive to the benefit of our Indian em¬ 
pire, to introduce into it the provisions 
of the Statute, 8 and 9 Viet., c. 109. 

We think that, by the common law of 
Eugland, the wager in question is not il¬ 
legal, and may be enforced in a court of 
justice; and agreeing with Mr. Justice 
Perry, we shall report to Her Majesty 
that, in our opinion, the judgment ap¬ 
pealed against, ought to be reversed. 


Id 111 February , 181/.8, and ll/th February, 
1850. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Lord Langdale, Lord Camp¬ 
bell, the Right Hon. Dr. Lusliington, and 
the Right Hon. T. Pemberton Leigh. 

Privy Councillor,— Assessor, Sir E. Ryan. 

On Appeal from the Supreme Court at 
Bombay. 

Richard Spooher and Bo-1 A Uan( 

MANJEE NOWROJEE,* ... J > 


Juddow (Widow), 


Respondent. 


By Letters Patent, bearing date the 8th day of 
December, 1823, and establishing the Supreme 
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Court at Bombay, tlie Court, like the Supreme 
Court at Fort William in Bengal, was forbidden to 
exercise any jurisdiction in any matters concerning 
the revenue under the management of the Gover¬ 
nor and Council, or any act done according to the 
Regulations of the Governor and Council respect¬ 
ing the collection of the revenue. 

The Collector of revenue at Bombay being 
charged with trespass for distraining for arrears of 
Government “ quit-rent,” the plea of “ Not guilty’' 
was only set up. 

Held, reversing the finding and judgment of the 
Court below, 

I. That the c quit-rent’ was part of the revenue 
of the East India Company ; and 

II. That the Supremo Court of Bombay, having, 
by the Charter no jurisdiction over this cause of 
action, the Judge ought either to have directed a 
non-suit, or a verdict to be entered for the Defen¬ 
dants. 

A plea in abatement to the jurisdiction of the 
Court must point out another Court before which 
the matter is cognizable. A plea in bar, if well 
founded, is sufficient, without pointing out any 
other Court in which the suit might be instituted. 

If Indian revenue-officers have fallen into a mis¬ 
take, or without bad faith have been guilty of ex¬ 
cess in executing the duties of their-office, the object 
of the Legislature has been, that they should not be 
liable to be sued in a civil action before the Su¬ 
preme Courts. 

Lord Langdale : 

The question appears to be of very 
considerable importance f but you observe 
that the amount at issue is only a sum of 
250 rupees, and for the purpose of decid* 
ing that, you put the Respondent to the 
expense of this appeal. The question is, 
^whether this prosecution being by the 
East India Company, and no doubt im¬ 
portant to have decided, for the benefit of 
the whole country, the whole expense of 
this appeal should not be borne by them- 
However important it may be to establish 
the law, upon a question of this kind, it 
would be very wrong to put the party to 
bo great expense in a case where so small 
amount is at issue. Even if the right of 
appeal were granted, you might be defeat¬ 
ed in this way ; the Respondent may say, 
that it would bo much better to pay his 
250 rupees, than to come here, and pay 
the expense of this prosecution. 

By an Order iu Council, bearing date 
the 2nd of March, 1848, it was ordered, 
by Her Majesty in Council, that the Ap¬ 
pellants should have leave to appeal from 
the judgmeut and order, the East India 
Company undertaking to bring the appeal 
to a hearing before the Judicial Com- 
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mittee of the Privy Council, and to pay 
all costs, charges, aud expenses, which 
might be incurred on behalf of the Res¬ 
pondent, as well as on behalf of the Ap¬ 
pellants. 

Hurkissondass Hurgovuudass died short¬ 
ly afterwards, without issue, but leaving 
a widow, named Juddow, who, by an or¬ 
der of the Supreme Court of Bombay, 
dated the 15 th of January, 1849, was ad¬ 
mitted to be the Respondent to this ap¬ 
peal. 

22nd February , 1850. 

Lord Campbell : 

After stating the facts of the case, pro¬ 
ceeded as follows :—Two questions arise : 
First, whether the objection to the juris¬ 
diction of the Court could be taken, un¬ 
der the plea of “ Not guilty ” and, Se¬ 
condly, whether the objection be well 
founded. 

On the first question, we have had some 
difficulty, and my own opinion has varied 
during the argument. It appears from 
the Books of Practice cited, that it has 
been usual to plead such a defence in the 
Indian Courts, aud, certainly, the conve¬ 
nient course would be to put it upon the 
record. The issue joined, seems simply 
to be, whether the alleged trespasses were 
committed by the Defendants, and it is 
urged, that the necessity for a special plea 
is rendered more urgent by the New rules, 
introduced at Bombay, which provide, 
that in actions of trespass, under the plea 
of “ Not guilty,” no defence shall be given 
in evidence which confesses and avoids. 

However, looking at the Statutes and 
Charters under which this Court is con¬ 
stituted, and to the cases, in point, which 
have been decided in Westminster Hall, 
we have come to tbo conclusion, that tho 
Court, under the plea of “ Not guilty/' 
was bound to admit the objection. 

By an Act of Parliament, the 37th Geo. 
III., c. 142, s. 9, His Majesty was em¬ 
powered, by Charter, or Letters Patent, un¬ 
der the Great Seal, to erect and establish a 
Court of Judicature at Bombay ; but the 
11th section of that Act expressly decided 
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that such Court, so to be erected, “ should 
not have or exercise any jurisdiction in 
any matter concerning the revenue under 
the management of the Governor and 
Council respectively, either within or be- 
yond the limits of the town, fort, or fac¬ 
tory of Bombay, or concerning any act 
done according to the usage and practice 
of the country, and the Regulations of 
the Governor and Council.” 

In conformity with the provisions of 
this Act, a Court of Judicature, styled, 

“ The Court of the Recorder of Bombay,” 
was established by Letters Patent under 
the Great Seal of Great Britain, bearing 
date the 20th day of February, 1798. 
These Letters Patent contained a clause, 
providing that “ the said Court should 
not have, or exercise, any jurisdiction, in 
any matter concerning the revenue, under 
the management of the said Governor 
and Council respectively, either within or 
beyond the limits of the said town and 
Islaud of Bombay, or the forts or facto¬ 
ries subordinate thereto, or concerning 
any act done according to the usage and 
practice of the country, or the Regulations 
of the Governor and Council.” 

Subsequently, in the year 1823, an Act 
of Parliament was passed, the 4th Geo. 
IV., c. 71, the 7th section of which pro¬ 
vided, “ that it should be lawful for His 
late Majesty, King George the Fourth, 
by Charter, or Letters Patent, under the 
Great Seal of Great Britain, to erect and 
establish a Supreme Court of Judicature 
at Bombay, aforesaid, to consist of suoh 
and the like number of persons, to be 
named, from time to time, by His Majes¬ 
ty, his heirs, and successors, with full 
power to exercise such civil, criminal, ad¬ 
miralty, and ecclesiastical jurisdiction, 
both as to natives and British subjects, 
and to be invested with such powers and 
authorities, privileges, and immunities, 
for the better administration of the same, 
and subject to the same limitations, res¬ 
trictions, and control, within the said 
town and Island of Bombay, and the li¬ 
mits thereof, and the territories subordi¬ 
nate thereto, and within the territories 
which now are, or hereafter may be, 
subject to, or dependent upon, the said 


Government of Bombay, as the said Su¬ 
preme Court of Judicature in Bengal, by 
virtue of any law, now in force and un¬ 
repealed, doth consist of, is invested with, 
or subject to, within the said Fort Wil¬ 
liam, or the places subject to, or dependent 
on, the Government thereof.” 

And by the 9th section of the same 
Act, it was provided, “ That so much of 
the said Charter, granted by His said late 
Majesty, King George the Third, for 
erecting the Court of’ the Recorder of 
Bombay, as relates to the appointment of 
such Recorder, and the erecting of such 
Courts of Judicature at Bombay, in case 
a new Charter shall be granted by His 
Majesty, his heirs, or successors, aud shall 
be openly published at Bombay, from and 
immediately after such publication, shall 
cease and determine, and be absolutely 
void, to all intents and purposes whatso¬ 
ever, and all powers and authorities 
granted by the said Act of the 37th year 
of His said late Majesty, Kiug George the 
Third, to the said Court of the Recorder 
at Bombay, shall cease and determine, and 
be no longer exercised by the Supreme 
Court of Judicature to be erected in vir¬ 
tue of this Act, in the manner and to the 
extent hereinbefore directed.” 

The Supreme Court of Judicature at 
Fort William, in Bengal, to which refer¬ 
ence is made in the 7th section of the 
last-recited Act, was established by Let¬ 
ters Patent, under the Great Seal of Great 
Britain, bearing date the 26tli day of 
March, 1774 ; aud by an Act of Parlia¬ 
ment passed in the year 1791, (the 31st 
Geo. III., c. 70, s. 8,) it was enacted, 
“ That the said Supreme Court shall not 
have, or exercise, any jurisdiction, in any 
matter concerning the revenue, or con¬ 
cerning any act or acts ordered or done 
in the collection thereof, according to the 
usage and practice of the country, or the 
Regulations of the Governor-General and 
Council.” Therefore, that clearly now 
regulates the existing Court of Bombay. 

The Supreme Court of Judicature at 
Bombay was established by Letters Pa¬ 
tent, under the Great Seal of Great Bri¬ 
tain, bearing date the 8 th day of Decem¬ 
ber, 1823 ; and the Letters Patent con- 
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tain the following clause, “ Nor shall the 
said Court have or exercise any jurisdic¬ 
tion in any matter concerning the revenue 
under the management of the said Go¬ 
vernor and Council of Bombay respective¬ 
ly, either within or beyond the limits of 
the said town, or the forts and factories 
subordinate thereto, or concerning any 
act done, according to the usage of the 
country, or the Regulations of the Go¬ 
vernor and Council of Bombay aforesaid.” 

Therefore, by Statutes and Charters, of 
which the Judges of the Supreme Court 
of Bombay are bound to take judicial 
notice, they are forbidden to exercise any 
j urisdiction in any matters concerning the 
revenue under the management of the 
Governor and Council, or any act done 
according to the Regulations of the Go¬ 
vernor and Council respecting the collec¬ 
tion of the revenue : any such matter 
arising before them was declared to be 
coram nonjudice . 

We are not prepared to say, how it 
might have been, if, when the Plaintiff’s 
case was closed, nothing more had ap¬ 
peared, than that the Defendants entered 
his house at Bombay, and carried away 
liis lamp. 

Possibly, under the plea of “Not guilty,” 
the Defendants might not have been at 
liberty to adduce evidence which went in 
confession and avoidance, and the facts 
ousting the Court of its jurisdiction might 
never have been judicially before the 
Judge. But the Plaintiff, himself, proved 
the controversy respecting his liability for 
the arrears of the quit-rent, the demand 
made upon him for the arrears, and the 
warrant to levy them by distress : there¬ 
fore, supposing, upon these facts, the 
Court had no jurisdiction to try the cause, 
was the Court to try it, and give judg¬ 
ment for the Plaintiff, because the De¬ 
fendants had omitted to plead specially ? 

This bears no resemblance to the cases 
where there is a plea in abatement to the 
jurisdiction of the Court, which must 
point out another Court before which the 
matter is cognizable. If the defence has 
been put upon the record, it would have 
been in the form of a plea in bar; and if 
well founded, it would have been sufficient, J 
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without pointing out any other Court in 
which the suit might be instituted. 

If the Court is forbidden, by law, to 
try this cause, neither the “ New rules,” 
nor any omission of the Defendants, 
would give the Court jurisdiction over it. 
The facts ousting the jurisdiction having 
been brought judicially to the notice of 
the Judge, and with perfect regularity, 
he usurps a jurisdiction which does not 
beloug to him, if he proceeds and gives 
judgment for the Plaintiff. Therefore, 
these facts coming out, for the first time, 
on the trial of an issue, although they 
may seem irrelevant to that issue, he 
must have power, by directing a non-suit, 
or by some other means, to stop the trial; 
and, accordingly, in some Statutes, which 
take away the jurisdiction of Courts in 
particular cases, there is a power express¬ 
ly given to non-suit, and if the jurisdic¬ 
tion is clearly taken away by the facts 
proved, a similar power may be here im¬ 
plied. 

The cases cited to us, of Judges refus¬ 
ing to proceed in the trial of ludicrous 
wagers, do not appear to be in point, for 
they are not founded on any rule of law, 
but upon discretion, which has been dif¬ 
ferently exercised by different Judges. 

However, the case of Parker us. Elding 
(1 East. 352) appears to us a strong au¬ 
thority in favour of the Defendants. That 
was an action of assumpsit for work and 
labour, with a plea of non-assumpsit only. 
The Plaintiff proved the existence of his 
demand, to the amount of £1. 18s., and 
no more. The debt arose in the Isle of 
Ely, for which, by a public Act of Parlia¬ 
ment, a Court of Requests was establish¬ 
ed, with a clause, “ that no action for any 
debt, not amounting to 40s., and recover¬ 
able by that Act, in the said Court of 
Requests, shall be brought against any 
person residing or inhabiting within the 
jurisdiction thereof, in any of the King’s 
Courts, at Westminster.” The Defendant 
resided in the Isle of Ely, where the debt 
was contracted. The objection of want 
of jurisdiction being made by the Defen¬ 
dant, the Plaintiff answered that it could 
not be taken under the plea of non-as¬ 
sumpsit, and that upon the issue joined, 
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~he^was clearly entitled to a verdict. But 
Grose, Justice, who tried the cause, di¬ 
rected a verdict to be entered for the De¬ 
fendant, giving leave to the Plaintiff to 
move to enter a verdict for the £1. 18,?. 
Such a motion being made, Lord Kenyon 
said : “ Here is a general law, of which 
we are bound to take notice, which says, 
that no action shall be brought against 
any person residing within the jurisdic¬ 
tion, for any debt not amounting to 40.?., 
and recoverable by virtue of that Act. 
The demand in question is of that sort. 
How then can we say, that the Plaintiff 
shall recover it against the positive di¬ 
rection of the Act ? This being directed 
to be taken as a general Act, is part of 
the general Law of the land.” The other 
Judges concurred, and a rule to show 
cause was refused. 

In another case, of Taylor vs. Blair 
(3 Term Rep. 452), where, by a similar 
Court of Requests’ Act, a power was ex¬ 
pressly given, on an action being brought 
in the Superior Courts, “ to plead the 
Act in bar,” and there having, under the 
plea of non-assumpsit, been a verdict for 
less than 40s., Lord Kenyon, in refusing 
leave, after verdict, to enter a suggestion, 
observed, “The Defendant, might have 
pleaded the Statute, or, perhaps, if the 
objection had been made, at the trial, the 
Plaintiff would have been non-suited.” 

Less reliance is to be placed upon the 
case of Hilliard v. Webster (G Man. & Gr. 
983), as there, the Statute specifically 
pointed out the duty of the Judge, on the 
want of jurisdiction appearing before him. 
An Act for regulating the proceedings of 
a local Court, enacted, “ that in case any 
personal action, for the recovery of any 
debt, shall be commenced out of the ju¬ 
risdiction, and it shall appear to the Judge 
of the Court where such action shall be 
tried, that the debt to be recovered in 
such action does not amount to 405 ., and 
the Defendant shall prove that, at the 
time of commencing such action, he was 
resident within the jurisdiction, then, un¬ 
less the Judge shall certify that there was 
reasonable ground for bringing the action 
for more than 40.?., such Plaintiff shall 
not recover, but be non-suited in such 


action.” Assumpsit being brought in a 
superior Court, and non-assumpsit only 
pleaded, it appearing that the debt to be 
recovered was under 40s., and that the 
Defendant was resident within the juris¬ 
diction of the local Court, a non-suit was 
entered, which the Court of Common Pleas 
refused to disturb. The Plaintiff's Coun¬ 
sel then strenuously contended that, un¬ 
der the ‘‘New rules,” a special plea was 
necessary, to let in the defence ; but 
Maule, Justice, said, that upon such a 
matter the new rules made no differ¬ 
ence. 

We are, therefore, of opinion, that if 
the Supreme Court of Bombay had not 
jurisdiction over this cause of action, the 
Judge ought either to have directed a 
non-suit, or a verdict to be entered for the 
Defendants. 

Upon the second question we have not 
been able to entertain any doubt. Whe¬ 
ther the Plaintiff might have redress be¬ 
fore any other tribunal, can only be ma¬ 
terial in a doubtful construction of the 
Statutes and Charters establishing the 
Court in which the action was brought. 
If, by these Statutes and Charters, its 
jurisdiction in this action is clearly taken 
away, our decision could not be influenced 
by the consideration, that the Plaintiff is 
left without remedy. 

We are of opinion, that the “ quit-rent” 
being part of the revenue of the East 
India Company, the cause of action is a 
matter concerning the revenue under the 
management of the Governor and Council 
of Bombay, and concerning an act done 
according to the Regulations of the Go¬ 
vernor and Council of Bombay. The 
“ quit-rent” goes into the treasury of the 
East India Company, and the Defendants 
bond fide professed to act under Regula¬ 
tion XIX. of the Regulations made by the 
Governor and Council of Bombay, giving 
power to the Collector to distrain for all 
arrears of rent due to the Company. For 
this purpose no distinction can be taken 
between this “ quit-rent” and the reut 
due from the Rajah or Zemindar , in res¬ 
pect of the land whioh they occupy and 
cultivate. 

The point, therefore, is, whether the 
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"exception of jurisdiction only arises where 
the Defendants have acted strictly, ac¬ 
cording to the usage and practice of the 
country, and the Regulations of the Go¬ 
vernor and Council. But upon this sup¬ 
position the proviso is wholly nugatory ; 
for if the Supreme Court is to inquire 
whether the Defendants in this matter 
concerning the public reveuue were right 
in the demand made, and to decide in 
their favour only if they acted in entire 
conformity to- the Regulations of the Go¬ 
vernor and Council of Bombay, they would 
equally be entitled to succeed, if the Sta¬ 
tutes and the Charters contained no ex¬ 
ception or proviso for their protection. 
Our books actually swarm with decisions 
putting a contrary construction upon such 
enactments, and there can be no rule 
more firmly established, than that if par¬ 
ties bond fide and not absurdly believe 
that they are acting in pursuance of Sta¬ 
tutes, and according to law, they are en¬ 
titled to the special protection which the 
Legislature intended for them, although 
they have done an illegal act. In this 
case it may well be that the warrant 
against the goods of Tookaydass did not 
authorize the taking the goods of Hur- 
govundass, or even that Hurgovundass 
might not be liable for the arrears of 
“ quit-ront” which accrued before he be¬ 
came owner of the house. Still the Col¬ 
lector was evidently of opinion, that a 
distress might be made for the whole of 
the arrears due, and that it was sufficient 
to introduce into the warrant the name 
of Tookaydass, in whose name the house 
continued to be registered. The other 
Defendant never could have doubted the 
sufficiency of the warrant. If Indian re¬ 
venue-officers have fallen into a mistake, 
or without bad faith have been guilty of 
an excess in executing the duties of their 
office, the object of the Legislature has 
been, that they should not be liable to be 
sued in a civil action before the Supreme 
Courts. Liability to be prosecuted crimi¬ 
nally, stands upon a totally different 
foundation. 

We must view the question of the ju¬ 
risdiction of the Supreme Courts of India 
in cases of reveuue, upon the supposition 

379—81 


that there are peculiar Courts in which 
these questions are to be discussed and 
decided. In England, if such an action 
were brought in any other Court than the 
Court of Exchequer, it would be a mere 
matter of course to remove it into that 
Court, and to prevent any other Court 
taking cognizance of it. Thus in the 7th 
year of James the First, process issued 
out of the Exchequer to levy an amerce¬ 
ment of £10 ; the bailiff levied the amerce¬ 
ment. J. S., the person on whom it was 
levied, brought trespass, and it was said 
by the Barons, and ordered, that if J. S. 
will bring an action for distraining of this 
amercement, be it lawfully imposed or 
not, yet J. S. shall be restrained to sue 
in any other Court but in this, and here 
he shall sue in the office of Pleas, for the 
bailiff levied it as an officer of this Court. 
Lane’s Exchequer Reps. 55. The same 
doctrine is to be found in Cawthorne vs. 
Campbell (1 Anst. 205), and I can testify, 
that I myself, while I had the honour of 
being Attorney-General to the Crown, in 
several instances stopped actions com¬ 
menced in the Courts of King’s Bench 
and Common Pleas by an application to 
the Court of Exchequer, upon an allega¬ 
tion, that the King’s revenue came in 
question in the subject to be discussed ; 
without attempting to show that the 
parties impleaded had acted lawful, and 
had a good defence. 

We are, therefore, bound to differ from 
the Judge below, who says, “ that the 
jurisdiction of his Court has not been 
taken away, when the act complained of 
is not warranted by the country, or by 
the Company’s Regulations.” If it con¬ 
cerned the revenue, or was a matter con¬ 
cerning an act bond fide believed to be done 
according to the Regulations of the Go¬ 
vernor and Council of Bombay, his juris¬ 
diction was gone, although primd facie it 
appeared to be a trespass over which his 
jurisdiction might be properly exercised. 

We hope that if the Plaintiff was in¬ 
jured, he might have had redress by a 
different proceeding ; but at any rate, we 
are of opinion, that he was not entitled 
to redress by suing in the Supreme Court 
at Bombay, and we shall humbly advise 
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27th June, 184-8. 
Present : 


Her Majesty, that the judgment appealed 
against should be reversed. 

The effect of their Lordships’ decision 
will be, to make the rule nisi of the 14th 
of June, 1847, absolute. 


25th, 28th and 29th February, 1848. 
Present : 

Members of the Judicial Committee ,—Lord 
Langdale, Lord Campbell, the Right Hon. 
Dr. Lushington, and the Right Hon. T. 
Pemberton Leigh. 

Privy Councillor,— Assessor, Sir E. Ryan, 
Knt. 

On Appeal from the Supreme Court of Ju¬ 
dicature, at Fort William in Bengal. 

Muttyloll Seal,* ... Appellant, 

versus 

Robert O’Dowda, ... Respondent . 

Where their Lordships unanimously granted a 
new trial, the Court below not having weighed all 
the circumstances in evidence, with sufficient accu¬ 
racy to justify the verdict it had given. 

The Right Hon. Dr. Lushington : 

Their Lordships are unanimously of 
opinion, that the Appellant is entitled 
to a new trial, as they consider that the 
Court below has not weighed all the cir¬ 
cumstances in evidence, with sufficient 
accuracy to justify the verdict it has 
given. Their Lordships do not think it 
right, or fit, to enter into the particular 
reasons the learned Judges below have 
given, but consider that there should be 
a new trial. The opinion of their Lord- 
ships is, therefore, that the judgment of 
the Court below be reversed, and that the 
rule for a new trial be made absolute. 


* 4, Moore’s I. A., p. 382. 


Members of the Judicial Committee ,—Lord 

Brougham, Lord Langdale, the Right Hon. 

Dr. Lushington, and the Right Hon. T. 

Pemberton Leigh. 

Privy Councillor,— Assessor , Sir A. Johnston. 

On Appeal from the Sudder Dewanny 
Court at Calcutta. 

Ras Muni Dibiah,* ... Appellant, 
versus 

Pran Kishen Das, ... Respondent. 

Where mortgaged lands lie partly in one district* 
and partly in another, an order of foreclosure made 
by the Judge of either of the districts, is a proper 
order and not contrary to section 8 of Bengal Re¬ 
gulation XVII. of 1806. 

A Hindu mortgagor, by a deed, authorised his 
widow to adopt a son, which she did after his death. 
Held , that the service of an order of foreclosure 
upon the widow, the adopted son being a minor, 
and under her guardianship, was quite sufficient. 

Lord Langdale : 

This appeal is presented from a decree 
of the Sudder Dewanny Court of Calcutta, 
of the 21st of December, 1839, that de¬ 
cree haviug affirmed a decision of the 
Principal Sudder Amin of the Civil Court 
of Moorshedabad, and this was done iu a 
suit instituted by the Respondent, as 
Plaintiff, against the Appellant and others, 
which suit was fouuded upon a certain or¬ 
der of foreclosure, which was made in 
the Court of Moorshedabad, upon a mort¬ 
gage deed set forth in these papers. 

It is alleged, that the order of foreclo¬ 
sure was irregular, and ought not to be 
held operative, on the ground, that it was 
granted contrary to section 8 of Regula¬ 
tion XVII. of 1806 i of which it is only 
necessary to state so much, as directs, 
that a petition for such an order is to be 
presented to the Judge of the Zillah, 
or City, in which the mortgaged lands or 
other property may be situated, and it 
provides, that the Judge, on receiving the 
application, should cause the mortgagor, 
or his legal representative, to be furnish¬ 
ed with a copy of it. 

It was alleged here, that the laud was 
not situated in the district of the Court 

* 4, Moore’s I. A., p. 392. 
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where the order was made, and that a 
copy of the Petition was not served on 
the proper party. 

Now, with respect to the first objection, 
we observe, that the mortgage deed ex¬ 
pressly describes the land to be in the 
district of Moorshedabad. “ I have pos¬ 
sessed and enjoyed my paternal talook in 
the district of Moorshedabad, the Per - 
gunna of Shumskar Bhedurpoor, &c., 
without the participation of any other.” 

That was undoubtedly, therefore, the 
Court in which it might, primd facie , be 
supposed an application for such an order 
ought to be made. 

Now, in the plaint, it appears from the 
statements, that the land is situate within 
the Moorshedabad Collectorate ; but in 
the answer of the Collector, it is express¬ 
ly stated, that the order for foreclosure 
issued by the Court to Ras Muni Dibiah, 
after the expiration of the term of the 
conventional sale, was irregular, as the 
estate of Shumskar Bhedurpoor was under 
the jurisdiction of the Civil Court of Beer- 
bhoom; and that the order for the fore¬ 
closure issued by the Court of that dis¬ 
trict, w T as contrary to the provisions of 
section 8, Reg. XVII. of 1806, which had 
not been at all observed. 

To that it was replied, that the land 
in question was within the two dis¬ 
tricts, and that being the case, the order 
might be obtained in either of them. 

Now, it does not appear that any re¬ 
joinder was filed to that replication, which 
was the allegation on which the case pro¬ 
ceeded. 

It then appears that there was an ap¬ 
plication made to the Sudder Court. It 
certainly is somewhat singular that no 
description of the circumstances is given 
under which that application was made 
to the Court, but in consequence of that 
application, an order was made, by which 
the question which arose in this cause, 
was to be tried in the Court of Moorshe¬ 
dabad. It related to the cause, it did not 
relate to the order of foreclosure. But 
what is there to show in the whole course 
of these proceedings, that these lands 
were not situated partly in one, and part¬ 
ly in the other district; and what is there 
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to show in the course of the proceedings, 
that if that were the case, an order made 
in the Court of either district would not 
be a proper order ? 

We think, that there is nothing in this 
case to show the order was not made in a 
proper Court. 

The next objection made to this order, 
is, that there was no service on the pro¬ 
per party. Now, the parties who are in¬ 
terested in this case, in what is called 
here, the permission to adopt, by which 
an interest is given to the wife, for her life, 
with a power to appoint an heir, which heir, 
when appointed, would have a right to the 
inheritance, are the Appellant and the 
adopted son, Rae Kishen Chund. The 
adopted son being a minor, under the 
guardianship of the widow of the mort¬ 
gagor, we are of*opinion, the services upon 
this lady, the guardian, was quite suffi¬ 
cient. 

The only other objection, which was 
made to the decree, not to the order, is, 
that there was a refusal to examine wit¬ 
nesses, the examination having been pray¬ 
ed for at the time the hearing was going 
on. Now, certainly, it does seem as ex¬ 
travagant an application as ever was made 
to any Court, to ask, in the midst of the 
hearing, that there should be a permis¬ 
sion to examine witnesses, those witnesses 
having been ascertained loug before ; sub - 
phcenas having been issued to compel 
them to come in and give their evidence ; 
those subphoejias not having been served, 
because they were then about to leave 
the place, but they might have been 
served immediately afterwards, and cer¬ 
tainly it is not an application that ought 
to have been made to the Court. Their 
Lordships, therefore, are of opinion, that 
that is no ground for this appeal, and the 
appeal must, consequently, be dismissed 
with costs. 
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29 th and 80th June , 1848. 


Present : 

Members of the Judicial Committee ,—Lord 

Brougham, Lord Langdale, the Right Hon. 

Dr. Lushington, and the Right Hon. T. 

Pemberton Leigh. 

Privy Councillors,— Assessors, Sir A. John¬ 
ston, Knt., and Sir E. Ryan, Knt. 

On Appeal from the Sudder Dewanny 
Adawlut at Bengal . 

HossuMiT Imam Band: and j A llant 

Wajid Ali Khan,* ... j 1 

versus 

Hurgovind Ghose, ... Respondent. 

Alluvial lands which are gradually gained from 
the river, having no other owner, belong by way of 
accretion to the lands of the adjoining proprietor. 

A piece of land, being claimed by different parties, 
led to a breach of peace. On the matter coming 
before the Fovjdwrn Court, the Court by an order 
fixed the limits of their possessions. The decision 
was held to involve no determination at all as to 
the right of boundaries. 

A piece of land, liable to be covered or washed 
away by the waters of the Ganges, was inundated 
and remained covered with water for a length of 
time. It then became partially dry, but after a few 
years it was again inundated and again re-appear¬ 
ed. In a suit for the possession of the land by one 
of the adjoining proprietors against another, the 
Sudder Dewanny Adawlut decided in favour of the 
Defendant on the ground of limitation, from lapse 
of time, and as being attached to the lands of the 
Defendant. Held, on appeal, reversing the decision 
of the Sudder Dewanny Adawlut:—_ 

I. That the question of Limitation not having 
been put in issue, could be no bar, as the Plaintiff* 
had not the opportunity of meeting it by evidence. 

II. That the case was erroneously conceived to 
be a question of alluvial land, in the sense of land 
gradually gained from the river, the question in 
issue being, to whom did this land belong before 
the inundation, and therefore one of boundary 
merely j and that the Plaintiff had made out his 
title to possession. 

7th July , 1848. 

The Right Hon. T. Pemberton Leigh : 

The suit, in this case, is brought to re¬ 
cover certain lands containing something 
more than 612 heegas , lying near the City 
of Patna. It is claimed by the Appel¬ 
lants as part of a mouza belonging to them, 
called Akbarpoor. 

The Respondent alleges, that it is part 
of a mouza called Raipoor Hussun, which 


belongs to him, but he insists, that how¬ 
ever this may be, he is in possession, and 
that it lies upon the Appellants to make 
out their title. 

This is no doubt true, and the whole 
question, in the case, is, merely, is, or 
not, the land in dispute, shown to bo 
part of the mouza Akbarpoor % 

Upon a question of this description, 
very great weight would, at first sight, 
appear to be due to the judgment of the 
Court below ; there are circumstances, 
however, here, which go far to destroy the 
authority of the judgment. 

The Judge of the Provincial Court was 
in favour of the Appellants. In the Sud¬ 
der Court, the Judges were divided in 
opinion, and though three against one 
concurred in the decision, one of the three 
decided upon a point which was repudiat¬ 
ed by the other two, and these two un¬ 
fortunately mistook the nature of the 
question which they had to try. They 
conceived that the question was as to 
alluvial land, in the sense of laud gradual¬ 
ly gained from the river, and which hav¬ 
ing no other owner, would belong by way 
of accretion to the lands of the adjoining 
proprietor. Whereas the ownership of 
the adjoining lands, though essential in 
the consideration of a title founded on 
accretion, was of little, or no value, iu 
the issue actually joined between these 
parties. 

To consider then* the real question. 
Some evidence has been received in the 
Court below, which, by the rules of Eng¬ 
lish law, would not have been admissible 
here, and some has been given iu a dif¬ 
ferent form from that which those rules 
would have rendered necessary ; but we 
are dealing with law as administered in 
Indian Courts by unprofessional Judges, 
and we must look at the evidence which 
they have received, and consider the ef¬ 
fect which it ought to have produced. 

Some points seem to be agreed upon 
between the parties. The whole of the 
district adjoining the land in dispute, as 
well as that laud itself, is flat, and is very 
liable to be covered, or washed away, by 
the waters of the Ganges, which river 
i frequently changes its channel. The laud 
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Tn dispute was inundated about the year 
1787 ; it remained covered with water 
till about 1801 ; it then became partially 
dry till, in the year 1814, it was again 
inundated. After this period it once again 
re-appeared above the surface of the 
water, and by the year 1820, had become 
very valuable land. 

The question then, is, to whom did this 
land belong before the inundation. Who¬ 
ever was the owner then, remained the 
owner while it was covered with water, 
and after it became dry. 

The tract in dispute, together with 
something more than 187 beegas, already 
recovered by the Appellants, is alleged 
by them, to form the mouza of Akbarpoor. 
They allege it to be bounded on the west 
by the Koocha of Oodha Das, on the east 
by the Moocha of Kinoo, on the south by 
Mehrampoor, Mooradpoor and Afzalpoor, 
and on the north by Raipoor Hussun. 
This description places Akbarpoor to the 
south of the Ganges. 

The Respondent alleges, that the whole 
of the land in dispute, is part of Raipoor 
Hussun, and that, in fact, the whole of 
the Appellants’ talook is to the north of 
the Gauges. 

The Appellants proved their title, by a 
grant by the Emperor Arangzeb, in the 
year 1679, to their ancestor, of the talook 
of Subulpoor, which is there described as 
containing 6,756 beegas , 12 biswas , and 
to consist of 11 mouzas, four under the 
name of Subulpoor, and one named Ak¬ 
barpoor. This talook was to be held by 
Maddad-i-mash, or free from tribute, and 
as the same exemption from payment of 
rent to the Government continued after 
the country came under the dominion of 
the East India Company, they had a ma¬ 
terial interest in having the extent of 
these lands clearly ascertained, and pre¬ 
served distinct from the lauds liable to 
assessment. 

The particular extent of Akbarpoor 
does not appear by the original grant ; 
but in a map of 1779, it is stated to con¬ 
tain 800 beegas , or about 1,600 English 
acres. 

We have evideuce, then, of the exis¬ 
tence of the mouzas of Akbarpoor, and of I 
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its extent. The question is, where was it 
situated. 

A number of witnesses, produced by 
the Appellants, state, that its site agrees 
with the boundaries alleged by them. 

An equal, or perhaps larger number of 
witnesses produced by the Respondent, 
swear, that those boundaries include not 
Akbarpoor, but Raipoor Hussun. 

In this contradiction of oral testimony, 
which occurs in almost every Indian case, 
we must look to the documentary evi¬ 
dence, in order to see on which side the 
truth lies; and that appears to us, to 
leave no doubt upon the question. 

The first document produced by the 
Appellants, purports to be a measure¬ 
ment, made the year 1784, in a dispute 
between the owners of the talook of Su¬ 
bulpoor and the owner of some adjoining 
lands. In this document the mouza of 
Akbarpoor is stated to contain 800 beegas , 
and to extend east and west from Pahleza 
to Kootabpoor, north and south from 
Mehrampoor to Raipoor Hussun. 

These boundaries, according to all the 
maps, would include the property in dis¬ 
pute. 

It is said, however, that no account is 
given of this document in the evidence ; 
that it appears from a note of the trans¬ 
lator to be full of inaccuracies, and that 
no weight was given to it by any of the 
Judges below. The other evidence in the 
case makes it unnecessary to place any 
reliance on this document, though there 
appears no reason to suspect that it is 
not genuine. 

The next document produced, is a 
measurement made about the same period, 
and which seems to have been prepared 
for the purpose of distinguishiug the lands 
which were exempt from tribute to the 
Government. It is very minute and par¬ 
ticular, and there is no impeachment of 
its accuracy. The 19th article describes 
Akbarpoor, Dalchili of Subulpoor, as ex¬ 
tending from the south opposite to Bara 
Bungla to Raipoor on the north, and on 
the north-east from the limits of Kootab¬ 
poor, opposite to the ghat of Kinoo, to the 
limits of Zahidpoor. 

Upon examination of the maps it will 
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bo found that this description, though in 
different language, quite agrees with the 
preceding document. 

We have next a report made by a pub¬ 
lic officer in the year 1787, upon a ques¬ 
tion of boundaries, which had arisen be¬ 
tween the proprietor of Subulpoor and the 
proprietors of Govindpoor, about the time 
when the inundation begun. In this re¬ 
port the boundary of Akbarpoor, on the 
west, is stated to extend to the Koooha 
of Oodha Das, and on the east to the ghat 
of Kiuoo; and it is described as lying 
south-west of Raipoor. 

We have, then, these documents all 
describing the same land by boundaries, 
in substance the same, although the dif¬ 
ference of the points referred to, and of 
the language used in the several descrip¬ 
tions, show them to have been the result 
of independent surveys. 

Upon the main point, however, which, 
in truth, is decisive of the case, that Ak¬ 
barpoor lay to the south of Raipoor, and 
not to the north, there is further evi¬ 
dence. 

We have, first, a survey, made by a 
Government officer in the year 1810, on 
the alluvial lands of Afzalpoor. In this, 
Akbarpoor is stated to be on the south of 
Raipoor, and between Raipoor and Afzal¬ 
poor. 

We have then a map prepared by 
Moonna Ram, in 1812, in a dispute as to 
boundaries between persons having no 
connection with this suit, and here again 
Akbarpoor is placed to the south of Rai¬ 
poor. 

This is the material documentary evi¬ 
dence produced by the Appellants, and 
against it none whatever is offered by the 
Respondent. He does not even produce 
the description contained in his own title- 
deed, alleging, that for some reason the 
bill of sale to him was not forthcoming. 
He relies, however, upon certain suits 
which have taken place with respect to 
Akbarpoor, and upon evidence which has 
been given, and decisions which have 
been pronounced in those suits. 

They appear to have been of two dis¬ 
tinct classes. First, between the Appel¬ 
lants, or their ancestors, and the Govern¬ 


ment ; and, secondly, between those par¬ 
ties and the Respondent. 

As the parties to those suits whom the 
Appellants represent, varied from time to 
time, but their interests and title are now 
vested in the Appellants, we shall speak 
of the parties under the general term of 
the Appellants, in order to avoid the de¬ 
tail which would be necessary to explain 
the various changes and transmission of 
interests. 

We will first consider the controversy 
with the Government. 

Soon after the time when the district 
now insisted to form Akbarpoor became 
dry, a part of it, marked No. 18 on the 
map produced, marked F, was claimed 
and taken possession of by the Govern¬ 
ment as being alluvial, and being subject 
to revenue. 

The Appellants claiming it as part of 
Subulpoor, an inquiry was directed by the 
Government, and the Collector, on the 
13th of December, 1828, reported in fa¬ 
vour of the Appellants, finding that the 
land in question was part of Akbarpoor, 
and adopting the boundaries of Akbar¬ 
poor, stated in the documents already re¬ 
ferred to. 

The Government was dissatisfied with 
this decision, and brought the case before 
the Court of Special Commission of Patna, 
who, on the 15th of September, 1829, 
confirmed the decision of the Collector, 
and an order was given to the Amin to 
ascertain the boundaries of Akbarpoor, 
and the portion of it in possession of the 
Government. 

In the execution of this order it was 
found that a large portion of the alleged 
district of Akbarpoor was in possession of 
the Respondent, Hurgovind Ghose, who 
objected to having it measured ; and, ac¬ 
cordingly, that portion only which was 
in possession of the Government, was 
measured, and found to amount to some¬ 
thing more than 187 beegas. The re¬ 
mainder of the land amounting to rather 
more than 612 beegas , was stated in the 
report to be in the possession of Hurgo¬ 
vind Ghose. 

In pursuance of these proceedings, the 
Appellants, or their ancestors, were put 
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in possession of 187 beegas , and have 
since remained in possession. 

It is very truly said, on behalf ofjthe 
Respondent, that he was no party to 
these proceedings, and cannot be bound 
by them; but then it was contended, at 
the bar, that the land thus given up to 
the Appellants will satisfy the description 
of Akbarpoor, contained in the preceding 
documents. The quantity of land con¬ 
tained in Akbarpoor, and of the eastern 
boundaries, were both forgotten. Neither 
of these important conditions is satisfied, 
by limiting the Appellants rights in the 
manner proposed. 

We now come to the disputes between 
the Appellants and the Respondent. 

It seems that in the year 1813, both 
Raipoor Hussun and Subulpoor, having 
been devastated by the Gauges, a portion 
of land, which had become dry, was claim¬ 
ed by the servants of the Appellants as 
part of Subulpoor, and by the servants of 
the Respondent as part of Raipoor, and 
quarrels leading to a breach of peace took 
plaoe between them. In consequence of 
this, the matter came before the Fouj- 
darry Court, which on the 5th of May, 
1813, after observing very justly, that 
the rights of the parties could only be 
decided in the Civil Court, ordered that, 
in the meantime the Appellants should be 
confined to the north bank of the Ganges, 
and the Respondent to the south. 

It is obvious, that this decision involv¬ 
ed no determination at all as to the right 
of boundaries. 

Accordingly, for the purpose of settling 
these boundaries, a suit was instituted in 
the Civil Court of Patna ; and on the 
18th February, 1816, an order was made, 
which, if taken strictly, would exclude 
both parties from the land in dispute, 
inasmuch as it fixed the southern limits 
of Raipoor Hussun in a mauner which 
would exclude it, and confines Subulpoor 
to the north bank of the Ganges, but the 
boundaries as they affect the laud now in 
dispute were not in question, and the or¬ 
der, therefore, may be laid out of the 
case. 

In 1819, another suit was instituted 
by the Appellants against the Respondent, 
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in which the controversy was, as to the 
boundaries of Raipoor and Subulpoor in 
lauds lying to the north of the first Sota. 
This suit is relied on by the Respondent, 
for two reasons : First, because, in the 
course of it, a map was prepared by Hoo- 
kum Chund, in which the land, now in 
dispute, is described as part of Raipoor 
Hussun ; and secondly, because, as it is 
said, if that land was not embraced in 
that suit, it might have been embraced 
in it, and, therefore, it is evidence to show 
that the Plaintiff did not consider this 
land as belonging to him. 

That this suit did not embrace the lands 
in question is perfectly clear, and Hookum 
Chund being examined as a witness, states, 
that when the map in question was pre¬ 
pared, he described the land now in dis¬ 
pute as part of Raipoor Hussun, upon the 
statement of the Respondent's agent, the 
Appellants or their agents not attending ; 
the question being immaterial, inasmuch 
as the rights of Akbarpoor were to be de¬ 
termined in another suit to be presently 
mentioned. These circumstances appear 
to us to destroy the weight of the first 
argument. As to the second argument, 
it is answered by the fact, that almost 
immediately after the institution of the 
suit just mentioned, viz., in 1820, a suit 
was instituted by the Appellants against 
the Respondent and several other parties, 
claiming the lands in question as part of 
Akbarpoor, but not setting forth with 
sufficient distinctness, the lands which he 
claimed, or the quantities which he de¬ 
manded from the several Defendants. 

Upon this ground his suit was dismiss¬ 
ed in 1827, and in 1830 the present suit 
was instituted against the Respondent. 

It is not necessary to go through the 
several proceedings which have taken 
place in it. The evidence has already 
been referred to, and after the most care¬ 
ful examination and inquiry, the Judge 
of the Patna Court, Sir James Harring¬ 
ton, who resided close to the disputed 
land, which immediately adjoins the Court¬ 
house, having the opportunity of examin¬ 
ing the site, and the different fixed points, 
and of applying the description from the 
documents and the oral testimony to the 
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lands to which they refer, ultimately 
came to a decision in favour of the Ap¬ 
pellants, and expressed his opinion, in a 
well-considered and a well-reasoned judg¬ 
ment, on the 14th March, 1834. 

From this judgment there was an ap¬ 
peal to the Sudder Court, when unfor¬ 
tunately the judgment was reversed, upon 
the grounds which we have already ad¬ 
verted to, which destroy all the authority 
of the final decree. 

We can entertain no doubt, that the 
conclusion to which Sir James Harring¬ 
ton came, on the evidence, was the right 
conclusion, and that the Court ought to 
have found that the land in dispute was 
shown to be part of Akbarpoor. 

Two of the Judges relied on another 
objection to the Appellants’ claim, viz., 
that it was barred by length of time. 
It is very doubtful upon the facts as they 
now appear, whether such an objectiou, 
if it had been raised by the Respondent, 
could have prevailed, but it is sufficient 
to say that the objection was not raised, 
and that the Appellants, therefore, had 
no opportunity of meeting it, by evidence. 

Upon the whole, we shall have no dif¬ 
ficulty in coming to a conclusion, that 
the Decree complained of, ought to be 
reversed, and that the Appellants ought 
to be put in possession of the land in dis¬ 
pute, and that they ought to be paid by 
the Respondent, the amount of the an¬ 
nual value of the land from the com¬ 
mencement of the institution of the suit, 
in 1830, together with the costs in the 
Court below, and that of this appeal each 
party should bear their own costs, and 
we shall humbly report our opinion to 
Her Majesty, accordingly. 


18th, 14th and 15th February , 184-9. 
Present : 

Members of the Judicial Committee ,—Lord 

Brougham, Lord Langdale, the Right Hon. 

Dr. Lushington, and the Right Hon. T. 

Pemberton Leigh. 

Privy Councillor,—Assessor, Sir E. Ryan, 

Knt. 

On Appeal from the Sudder Dewanny 
Adawlut at Bengal . 

Huradhun Mookurjia,* ... Appellant, 
versus 

M anTotWr M0 ° KUE,1A } Respondents. 

An adoption may be made either by a man in 
his life-time, or by one of his wives after his death, 
under a power conferred upon her for that purpose 
by her husband. 

Where witnesses contradict one another upon the 
fact of adoption, much must depend upon the pro¬ 
babilities of the case to be collected from those 
facts as to which both parties are agreed. 

A Hindu, about 67 years old, with two wives, 
age about 57 and 37 years respectively, at the time 
of an alleged second adoption, had 18 years ago 
adopted a son in despair of having any issue by 
those wives. The son afterwards died a little be¬ 
fore the alleged second adoption. Held that it was 
highly probable that, to deliver himself from the 
place of suffering called Put , the Hindu should, on 
the death of the first adopted son, supply his place 
by another. 

Where the Provincial Court and the Sudder 
Court dismissed a claim to succession, as adopted 
son, holding the fact of adoption as not established, 
the evidence of witnesses to the fact of a parol 
adoption, without deed, being contradictory, the 
decisions were reversed, on appeal, the Court hold¬ 
ing that the presumption and evidence, in favour 
of adoption, were sufficient to establish the Plain¬ 
tiff’s title. 

25th June, 1849. 

The Right Hon. T. Pemberton Leigh : 

The suit in this case, was instituted by 
the Appellant against Goluk Cbunder 
Mookurjia, Rashanund Mookurjia, and 
Unoop Narain Mookurjia. The Appellant 
alleged, that he was the adopted son of 
Ghunsam Mookurjia, the deceased bro¬ 
ther of the Defendants, and he prayed to 
be put into possession of the property of 
Ghunsam. 


* 4, Moore’s I. A., p. 414. 
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Neither Rashanund nor Unoop Narain 
appear to have put in any answer to this 
demand, in the Provincial Court. 

Goluk Chunder Mookurjia put in an 
answer, by which he denied the adoption of 
the Appellant, insisted that he had never 
been separated, either in property or 
board, from Ghunsam Mookurjia, and al¬ 
leged, that Ghunsam Mookurjia had, im¬ 
mediately before his death, made a Deed 
of gift of all his property to him, Goluk 
Chunder Mookurjia. 

The Provincial Judge, before whom the 
case first came, was of opinion, that the 
adoption was not proved, and that the 
Deed of gift to Goluk Chunder Mookur¬ 
jia was proved, and he decreed accord¬ 
ingly. 

The Sudder Court, on appeal, agreed 
in opinion with the Provincial Court, that 
the adoption was not proved, but they 
disbelieved, or doubted, the genuineness 
of the Deed of gift to Goluk Chunder 
Mookurjia, and they varied, in that res¬ 
pect, the decree of the Court below, dis¬ 
missing the Appellant’s suit without pre¬ 
judice to this question. From this de¬ 
cree of dismissal the present appeal is 
brought. 

Several witnesses on the part of the 
Appellant have sworn to the different 
facts necessary to prove the adoption. On 
the other hand, the Respondents have 
produced witnesses who swear to facts in¬ 
consistent with such adoption. In such 
circumstances, much must depend upon 
the probabilities of the case, to be col¬ 
lected from those facts, as to which both 
parties are agreed. 

The adoption of the Appellant is al¬ 
leged to have been completed in the 
autumn of 1824. At this time, it is 
clear, that Ghunsam was advanced in 
years, about sixty-seven years old, that 
he had two wives to whom he had long 
been married, by neither of them he had 
ever had issue, and both of whom were of 
such an age, as to make it in the highest 
degree improbable that he should ever 
have by them a son of his body ; one is 
stated by the Respondents’ witnesses to 
have been about 57, and the other about 
36 or 37. He seems long before this 
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period to have despaired of having such 
issue, for eighteen years before he had 
adopted a boy called Banee Madho, the 
son of his brother, Goluk Chunder Moo¬ 
kurjia. In April, 1824, Banee Madho 
had died, without issue. These are facts 
about which there is no controversy. 

According to the religious tenets of the 
Hindoos, a man’s state, after death—his 
deliverance from a place of suffering call¬ 
ed Put , (the expression used in the trans¬ 
lation of the documents before us, is “ his 
salvation,”) depends upon his leaving a 
son to perform certain rites and ceremo¬ 
nies after his death. 

That these opinions were shared by 
Ghunsam, is clear from the evidence pro¬ 
duced on both sides, and he had acted in 
conformity with them, by the adoption 
of Banee Madho. Is it then more pro¬ 
bable that on Banee Madho’s death he 
should supply his place by the adoption 
of another son, or that he should deli¬ 
berately and purposely incur the penal¬ 
ties which, according to his opinion, would 
attend the omission to discharge this 
duty ? The former proposition is that on 
which the Appellant relies, the latter 
must be maintained by the Respondents. 

An adoption may be made either by a 
man in his life-time, or by one of his wives 
after his death, under a power conferred 
upon her for that purpose by her hus¬ 
band ; and the case of the Appellant, is, 
that Ghunsam had at first, in a fit of 
sickness, provided for the adoption in the 
latter form, but afterwards having re¬ 
covered, he made the adoption himself. 

The facts establishing these proposi¬ 
tions are sworn to by several witnesses, 
and documents are produced confirmatory 
of their statements, and, with an excep¬ 
tion, to which we shall presently advert, 
neither the witnesses nor the documents 
appear to be open to any imputation, be¬ 
yond what applies to all Hindoo testi¬ 
mony, viz. the facility with which false 
witnesses are produced and documents 
fabricated. 

The probability in favour of an adop¬ 
tion of some child, being very strong, is 
there any improbability that the Appel¬ 
lant should be the object of selection ? 
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Upon the evidence he would appear to be 
the most likely to be chosen. He was a 
nephew of Ghunsam, the son of the De¬ 
fendant, Eashanund ; he was of a proper 
age, living in his house, and a great fa¬ 
vourite with Ghunsam’s sister, and Goluk 
Chunder Mookurjia appears to have had 
no other son of an age which would ad¬ 
mit of adoption. 

On Ghunsam’s death, which took place 
on the 30th of January, 1825, both his 
wives became suttees. There is evidence 
that his funeral ceremonies were perform¬ 
ed by the Appellant; and on the 25th of 
February, 1825, the Nazir of the Collec- 
torate, within which Ghunsam held pro¬ 
perty, reported to the Collector the death 
of Ghunsam, “ and that he had left an 
adopted son, a minor, named Huradhun 
Mookurjia.” 

Ghunsam appears to have left surviv¬ 
ing him, besides the three brothers al¬ 
ready named, Goluk, Unoop Narain, and 
Eashanund, a half brother, Beer Eshur. 

On the death of Ghunsam, Goluk Chun¬ 
der Mookurjia, either under the alleged 
Deed of gift, or as an undivided brother, 
claimed the whole of Ghunsam’s property. 

In consequence of these claims of Goluk 
Chunder Mookurjia, disputes arose, and 
on the 23rd April, 1825, a petition 
was presented by Beer Eshur to the Col¬ 
lector of Nuddea, in which the Appellant 
is mentioned as the adopted son of Ghun¬ 
sam, and on the 16th of May, 1825, a 
petition was presented to one of the Pro¬ 
vincial Courts, by Unoop Narain, in which 
the fact of the Appellant’s adoption is dis¬ 
tinctly stated, and the same statement 
is repeated by Unoop Narain, in an an¬ 
swer put in by him in a late stage of the 
proceedings in. this cause. 

These disputes having led to some 
breach of the peace, the case was brought 
before the Foujdarry Court. An order 
was made, by which Goluk Chunder Moo¬ 
kurjia was continued in possession of the 
property, until the right should be deter¬ 
mined in the Civil Court, and in October, 
1825, the plaint was filed. 

The evidence of the Appellant being 
such as we have stated, the objections 
made to it by the Respondents, and the 
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counter-evidence brought forward by them, 
are to be considered. 

It is first said, that the Appellant’s 
witnesses who depose to the facts, consti¬ 
tuting the adoption, are for the most part 
in a low station of life, and likely to be 
influenced by the Appellant; but it is 
sufficient to state, in answer, that these 
witnesses depose to the presence, on the 
principal occasions to which they refer, 
of many other individuals whom they 
name, any one of whom might have been 
called by the Respondents, and yet not 
one single witness is examined for that 
purpose. One of the witnesses for the 
Appellant is the priest who performed the 
religious ceremonies of adoption. The 
fact of the adoption is recognised by two 
members of the family immediately upon 
the death of Ghunsam, and as far as ap¬ 
pears by any thing produced to us, is not 
denied by any body, but Goluk Chunder 
Mookurjia, aud his sons, who having suc¬ 
ceeded to his interest, are Respondents 
upon this appeal. 

It was then said, that several of the 
same witnesses who have sworn to the 
adoption, swear also that their names are 
written as witnesses to the anumati joattra, 
or instrument by which power to adopt 
was given by Ghunsam, to one of his 
wives, and that on referring to the trans¬ 
cript of the proceedings no names of wit¬ 
nesses appear. 

The original document, however, was 
before the Court below, and successively 
before several Judges, who, on other 
points, discredited the witnesses, and if 
so palpable an objection to their testimony 
had really existed, we cannot suppose 
that by all these Judges it would have 
been overlooked. 

The evidence for the Respondents con¬ 
sisted mainly of the Deed of gift to Goluk 
Chunder Mookurjia, aud of a report made 
by the police of the examination of the 
widows of Ghunsam, on the occasion of 
their becoming suttees , and of alleged con¬ 
versations with Ghunsam, in which he is 
stated to have declared, that he neither 
had adopted, nor would adopt, another 
son after the death of Ranee Madho. 

As to the first document, the Deed of 
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gift, we expressed iu the course of the ar¬ 
gument, a clear opinion, that it was a 
forgery, and the Couusel for the Respon¬ 
dents hardly ventured to maintain its ge¬ 
nuineness. 

The other document deserves more at¬ 
tention. It contains the examination of 
the Police Officers, of the widows, previ¬ 
ous to their being burned with the corpse 
of their husband, and they are there stat¬ 
ed to have declared,-that they had no son 
nor daughter, which it is said would not 
be true, if the Appellant had been the 
adopted son of their husband. 

On referring to the Regulation, how¬ 
ever, under which this official examina¬ 
tion takes place, as well as to the nature 
of the examination itself, we think, that 
the question applies to natural-born child¬ 
ren, and that it appears from the answer 
of the widows, in this case, that they so 
understood it, for their w r ords are, “ We 
have no son nor daughter, we are barren.” 

The parol testimony for the Respon¬ 
dents is open to the observation, that 
nearly all their witnesses depose, either 
to the execution of the Deed of gift to 
Goluk Chunder Mookurjia, or to conver¬ 
sations with Ghpnsam, in whioh an inten¬ 
tion to make the gift is expressed. Now 
that deed is palpably a mere fabrication. 

In this state of the evidence, if the case 
had come originally before us, we could 
have had no hesitation in holding, that 
the Appellant had established his case, 
and the question is, whether we are to at¬ 
tribute so much weight to the judgments 
already pronounced, as to abstain from 
giving effect to our own opinion. 

On examining these judgments, we can¬ 
not say that the reasons assigned by the 
Judges are such as add authority to their 
decision. The Judge of the Provincial 
Court appears to have considered, that 
many circumstances were necessary to 
the validity of an adoption, which (whe¬ 
ther usual or not) certainly are not re¬ 
quired by law, and to have so far miscar¬ 
ried in examining the evidence, or esti¬ 
mating its value, as to be of opinion 
“ that there rests no doubt on the authen¬ 
ticity of the Deed of gift in the name of 
Goliik Chunder.” In the Sudder Court, 
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the same error appears to have existed, 
with respect to the law of adoption, as 
prevailed in the inferior Court, and no 
additional reasons are assigned for dis¬ 
believing the Appellant’s evidence. 

Upon the whole, we must advise Her 
Majesty that the judgment complained of, 
ought to be reversed, that it should be 
declared, that the Appellant had made 
out his title as the adopted son of Ghuu- 
sam Mookurjia, and that the case should 
be remitted to the Court below with this 
declaration and direction, to give effect to 
the Appellant’s claims in this suit, which 
may be consequential upon that decla¬ 
ration. 


27 th and 28th June , 1840. 
Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Lord Langdale, the Right Hon. 
Dr. Lushington, and the Right Hon. T. 
Pemberton Leigh. 

Privy Councillor,— Assessor , Sir E. Ryan, 
Knt. 

On Appeal from the Sudder Deivanny 
Adawlut at Bengal. 


Two Appeals. 

Mudhoo Soodun Sundial,* Appellant , 

versus 

Suroop Chunder Sircar) Eespondent , 

A question of fact, considering the advantages 
the Judges in India generally possess, of forming a 
correct opinion of the probability of the transaction, 
and in some cases of the credit due to the witnesses, 
affords a strong presumption in favour of the cor¬ 
rectness of their decisions, but does not, and ought 
not, to relieve this, the Court of last resort, from 
the duty of examining the whole evidence, and 
forming for itself an opinion upon the whole case. 

Non-claim of mesne profits, for seven years, is a 
presumption against the truth of such a demand. 

Although the oral evidence, owing to the. great 
disregard of truth prevailing among the native in¬ 
habitants of Hindustan , is very suspicious, the 
Judge must be careful not to carry this caution to 
an extreme length, nor utterly to discard oral evi¬ 
dence, merely because it is oral, and unless the im¬ 
peaching and discrediting circumstances are clear¬ 
ly found to exist. 


* 4, Moore’s I. A., p. 431. 
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These appeals from the Sudder Court, 
at Bengal, were made in two separate 
suits, instituted by the Respondent against 
the Appellant, in the Zillah Court of 
Nuddea, to recover the mesne profits of 
an estate, forming part of the Pergunna 
Ookrah, situate in Nuddea. The first 
suit was brought to recover the sum of 
Rs. 49,999 5a. llg. Ik., the amount of 
principal and interest on the mesne pro¬ 
fits of a two-ana share of the talook 
of Dihi Byduathpore, consisting of 62 
mouzas, part of Pergunna Ookrah, from 
the 8th of February, 1819, to the 7th of 
February, 1826. The second suit was 
also brought to recover Rs. 11,173 7a. 
13g., the principal and interest for mesne 
profits of a two-ana share of 18 villages, 
forming part of the Zemindary of the 
turuf Sookhsagur, from the 13th of Janu¬ 
ary, 1819, to the 12th of April, 1827. 
Both these appeals involved substantially 
the same question, which was one of fact 
only, namely, whether an agreement-deed, 
dated the 12th of February, 1819, which 
contained a covenant by the Respondent 
to forego the mesne profits until his name 
was entered in the Collector’s books, set 
up by the Defendant, as a defence to the 
action, was a genuine instrument, or not 1 
As the two cases depended on the same 
question, the first appeal, relating to Dihi 
Bydnathpore, only was heard. The facts 
and proceedings in the Zillah and Sudder 
Courts in India, are fully stated and com¬ 
mented upon in the judgment. 

The appeal was argued by 

Mr. Turner , Q. C., Mr. Forsyth, and 
Mr. J. B. Maule, for the Appellant $ and 

Mr. Wigram , Q. C., Mr. E . J . Lloyd , 
and Mr. Edmund F. Moore, for the Res¬ 
pondent. 

12th February , 1850. 

The Right Hon. Dr. Lushington : 

This is an appeal from the Sudder 
Dewanny Court of Bengal, and the sub¬ 
ject-matter of the suit, is the mesne pro¬ 
fits of an estate in the Pergunna Ookrah, 
claimed by the present Respondent, in 
whose favour both the Zillah Court of! 


Nuddea and the Sudder Court pronounced 
decrees. 

In the course of these proceedings, the 
Appellant, who was the Defendant in the 
Court below, pleaded an agreement con¬ 
tained in an instrument bearing date the 
12th of February, 1819, and the whole 
case turned upon the question, whether 
this agreement was a genuine and valid 
deed, or, as contended by the Respondent, 
a forged instrument. 

Both the Courts below have decided 
against the validity of the instrument; 
a fact which, considering the advantages 
the Judges in India generally possess, of 
forming a correct opinion of the probabi¬ 
lity of the transaction, and iu some cases 
of the credit due to the witnesses, affords 
a strong presumption in favour of the 
correctness of their decisions, but does 
not, and ought not, to relieve this, the 
Court of last resort, from the duty of ex¬ 
amining the whole evidence, and forming 
for itself an opinion upon the whole case. 

We proceed then to a consideration of 
the evidence, and an investigation of the 
reasons assigned by the Judges in the 
Courts below for their decision ; but be¬ 
fore commencing this task, a very brief 
statement of the facts of the case will be 
necessary. 

The Board of Revenue, on the 29th of 
December, 1813, sold a property situate 
iu Zillah Nuddea, for arrears of revenue. 
That property consisted of 271 mouzas , 
of which 62, constituted Dihi Bydnath¬ 
pore, and 18, turuf Sookhsagur. By two 
purchases the Appellant became the pro¬ 
prietor of one-half of this property, the 
other half was owned by persons of the 
name of Bundojia. For some time, joint 
possession was held of the whole estate, 
excepting Dihi Bydnathpore and turuf 
Sookhsagur. These two districts the oc¬ 
cupants held adversely, and against them 
suits to recover possession were brought 
by the purchasers. 

On the 8th of February, 1819, these 
suits being still undetermined, the Ap¬ 
pellant, who held an eight-ana share, sold 
a two-ana share to the Respondent. These 
facts are common to both parties ; but with 
respect to the payment of the purchase- 
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money, there is much dispute: it will be 
necessary hereafter to advert to this cir¬ 
cumstance ; but it is more convenient, at 
present, to proceed with a statement of 
the facts which do not appear to be dis¬ 
puted. 

On the 23rd of November, 1819, the 
Appellant and his co-owners obtained 
possession of Dihi Bydnathpore, under 
decree of the Court. On the 27th of 
June, 1822, the property was divided un¬ 
der the orders of the Collector, and the 
Respondent was awarded 7£ mouzas in 
Dihi Bydnathpore. 

In July, 1826, the Appellant sold the 
whole of his share of this property, ex¬ 
cepting his share in turuf Sookhsagur, 
and 3 a- villages in another turuf\ to a 
Mr. Harris. With Mr. Harris the Res¬ 
pondent had disputed as to his share of 
this property. A litigation followed, 
which terminated by compromise on the 
3rd of April, 1832. 

The plaint in the present suit was filed 
on the 8th of July, 1833. By that plaint, 
the Respondent demands Rs. 49,999, as 
mesne profits, from the 19th of January, 
1819, to the 11th of April, 1826, inter¬ 
est included. It is certainly somewhat 
singular that such a demand as this, if 
well founded, should have been so long 
delayed ; no less than seven years hav¬ 
ing elapsed from the period when the 
claim ended, before the commencement 
of a suit to recover what is alleged to 
have been due yearly, at least, if not 
half-yearly, for seven successive years 
from 1819. This is surely a circumstance 
which requires a very satisfactory expla¬ 
nation ; for necessarily, after the lapse of 
so many years, there must be great dif¬ 
ficulty in ascertaining the truth of such 
a demand, not to mention the presump¬ 
tion against it, for non-claim for so long 
a time. It appears, however, from the 
plaint, and also from other proceedings in 
this cause, that the Respondent in 1824, 
instituted a suit against the Appellant, in 
which he claimed mesne profits between 
the 12th of April, 1819, and the 14th of 
December, 1823, of this same Dihi Byd¬ 
nathpore. 

In defence to this suit, the Defendant 
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pleaded two agreement; one an agree¬ 
ment dated the 12th of February, 1819, 
and the other an agreement dated the 
15th of May, 1822 ; the Respondent, in 
reply, admitted the execution of this lat¬ 
ter agreement, and denied the former al¬ 
together. 

Various documents are produced ; 
amongst others, the two agreements and 
the signatures attached to each, were 
compared with each other; but from this 
comparison no result was obtained. No 
evidence as to the execution of the dis¬ 
puted agreement, was, so far as appears, 
produced. 

The decree of the Court, bearing date 
the 10th of January, 1826, was to this 
effect, that the Respondent should be 
non-suited, with leave to correct his 
plaint, and bring a fresh suit. 

From this period, January, 1826, to 
April, 1833, no proceedings were adopted 
by the Respondent to recover any part 
of these mesne profits. He states him¬ 
self (for another purpose, indeed,) to have 
been a man of wealth and substance ; he 
enters into litigation with Mr. Harris, 
who purchased from the Appellant, but 
he never, till April, 1833, attempts to 
recover either the mesne profits, due as 
alleged at the commencement of the suit 
of 1824, nor those subsequently accruing, 
till 1826, when Mr. Harris made his pur¬ 
chase. 

There is nothing in the course of these 
proceedings that we can discover, which 
can in any way satisfactorily account for 
this delay, if the Respondent had really 
and truly a bond fide claim to these mesne 
profits. He was warned by the Judge in 
1826, of the errors contained in his plaint, 
according to the conception of the Judge, 
namely, that being in possession of the 
property, he claimed for the mesne pro¬ 
fits ; whether or not that was a real error, 
we need not decide; but this is clear, 
that he was at liberty to bring a new 
trial, and to shape his plaint as he might 
be advised. 

But this is not all. He was distinctly 
apprized of the nature of the main de¬ 
fence to his action, namely, that his claim 
was precluded by the agreement of the 
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12th of February; that the Judge ex¬ 
pressed his opinion that the Appellant in 
some part of his defence was attempting 
to deceive the Court, and yet for seven 
years the Appellant does nothing. 

Surely it affords no weak presumption 
against a claim so long delayed, that the 
Respondent, with full knowledge of all 
the facts, and the nature of the defence, 
should so long neglect his own interest, 
with ample means of protecting it. 

But to resume the narrative. The 
answer to this plaint of 1833, is substan¬ 
tially, though a great deal of argument 
is mixed up with the real defence, that 
the Respondent executed, on the 12th of 


not paid, but that a Bond was given for 

it, conditioned for payment of the money 
five days after the Respondent’s name 
should be recorded in the Collectorate ; 
the Bond was, during the interval, not to 
carry interest, and no claim was to be 
made for principal during that time. 
Though at first sight it may appear 
strange, that instead of actual payment, 
a Bond should be taken, yet there are cir¬ 
cumstances which tend to reconcile the 
arrangement with probability, which is 
the only reason for examining it, as no 
dissent exists as to the payment itself, 
whensoever or howsoever made. 

The vendor himself was not in posses- 


February, 1819, the deed produced in the sion of a part of the property purported 
. • • •« *- to be sold. Suits at his instance were 


former suit, and that by the tenor of that 
deed, the Respondent is precluded from 
maintaining this suit. 

It will be expedient to state concisely 
the contents of that agreement, and then 
to consider whether such contents are 
consistent with the proved circumstances 
of the case, and, whether the execution 
of such a deed is on the whole probable 
or improbable. 

This deed is in the name of the Res¬ 
pondent, addressed to the Appellant. It 
states, that a Bill of Sale, and a receipt of 
the amount value, had been executed by 
the Appellant; that the Respondent, 
awaiting the entry of his name in the Col¬ 
lectorate records, had not paid the money, 
but had executed a Bond for it; that five 
days after recording the name in the re¬ 
cords, the money should be paid. 

The first part of this recital, so far as 
relates to the Bill of Sale, is admitted to 
be true ; but in this agreement, the re¬ 
ceipt is said to bear even date with the 
Bill of Sale, viz., February the 8th; 
whereas on inspecting it, the date is the 
same as that of the agreement itself, 
namely, the 12th of February. This cir¬ 
cumstance naturally gives rise to some 
suspicion, nor is that suspicion cleared 
away by the explanation offered, that the 
receipt was written on the 8th, but dated 
afterwards on the 12th, when the Bond 
for payment of the purchase-money is 
said to have been given. The agreement 
then states that the purchase-money was 


depending for the recovery of that pro¬ 
perty, and the results of such suits must 
in some degree have been uncertain. It 
was impossible, therefore, for the vendor 
to give possession of all the property pur¬ 
ported to be sold, and, consequently, not 
improbable that the purchaser should de¬ 
cline to pay the purchase money until put 
in possession. The Respondent avers, 
that he paid the money at the time, and 
that the Bill of Sale and receipt were 
duly registered, and so they appear to 
have been ; but surely it was, or ought to 
have been (had not his own delay pre¬ 
vented it), in the power of the Respon¬ 
dent to fcave proved the payment. The 
sum purported to be paid, is Rs. 77,500 
in cash, current coin, &c., before three 
witnesses. 

The sum total is between .£7,000, and 
£8,000 ; could it be a matter of difficul¬ 
ty to have proved so large a payment 
in money, and was it not a most impor¬ 
tant fact in the cause, as it would have 
falsified a very material averment in this 
most important instrument ? Yet no at¬ 
tempt is made to establish a fact of this 
importance. We cannot, therefore, say, 
that this statement in the agreement is 
wholly improbable, and certainly it is not 
refuted by the Respondent. It is right, 
however, on the other hand to observe, 
that there is no proof of the execution of 
this alleged Bond, nor of any payment 
made under it, according to the agree- 
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rnent j omissions which justly givo rise to 
some suspicion. 

There is nothing contrary to justice in 
the provision contained in the agreement, 
that during the period before the entry 
of the purchaser’s name in the books of 
the Collectorate, no interest should run 
upon the Bond \ and on the other hand, 
no part of the profits be payable to the 
Respondent. The agreement then pro¬ 
vides, that possession shall not be given 
to the Respondent, of JDihi Bydnathpore, 
until, in the event of the pending suit 
terminating favourably to the owners of 
the property, that part of the estate ly¬ 
ing in Bihi Bydnathpore had been parti¬ 
tioned off, and possession given ; that in 
the meantime, the purchaser should pay 
the Government revenue, but should have 
no claim to the profits ; the vendor, the 
present Appellant, paying the embank¬ 
ment and other expenses belonging to the 
Pergunna , and also the costs of the pend¬ 
ing suits. If the suit should not be suc¬ 
cessful, then the rents collected at the 
joint management office are to be applied 
to pay the expenses. 

It was contended, that this arrange¬ 
ment was so unjust and inequitable, so 
injurious to the interests of the Respon¬ 
dent, that the execution of such an in¬ 
strument by him was grossly improbable, 
and seeing the Judges of the Zillah and 
Sudder Adawlut were of that opinion ; 
but it does not appear to us, that the 
conditions contained in this instrument 
are plainly so absolutely unjust, as to 
tend to the conclusion, that on that ac¬ 
count alone, the deed should be consi¬ 
dered a forgery. Whether those condi¬ 
tions were unjust or not, depends on 
many facts, of which we have no evidence 
or means of judging; on the result of con¬ 
tingencies, the probability of which, it is 
impossible for us to measure j and even 
the Courts below, though possessed of 
local knowledge, could not have adequate 
legitimate means to accomplice such a 
task. 

We do not think it necessary to follow 
in detail the remaining contents of this 
instrument: an arrangement somewhat 
similar is made as to Sookhsagur; but /found to exist. 
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this suit has no reference to that proper* 
ty- 

It was urged against the validity of 
this agreement deed, that it had not been 
registered $ and though it does not ap¬ 
pear that registration was essential to 
confer upon it legal force, yet certainly 
the absence of registration is a circum¬ 
stance for consideration. The deed of 
May, 1822, was not registered also. 

It is now necessary to consider the 
evidence to the execution of this agree¬ 
ment deed, which deed, it must be remem¬ 
bered, was deposited in Court in the suit 
of 1824. There are five attesting wit¬ 
nesses. The first witness who speaks to 
the deed, is Nushee Ram Ghose, and his 
name appears as an attesting witness to 
the agreement of February the 12th j and 
if these papers are correct, he was pro¬ 
duced by the Plaintiff, the Respondent. 
He deposes to the execution of the agree¬ 
ment and identifies it. It is very difficult 
to say, that this witness, so produced, is 
not entitled to any credit ; but no obser¬ 
vation is made by either of the J udges 
upon his testimony. We are not able to 
concur with the Judge in the Zillah y that 
the circumstances to which he refers, des¬ 
troy the credit of the witnesses ; we can¬ 
not forget that they are examined seven¬ 
teen years after the date of the instru¬ 
ment. Nubeen Chunder, another attest¬ 
ing witness, also proves the execution and 
identity of the instrument; so also Ram 
Koonder (Soonder) Dey ; and their testi¬ 
mony is supported by the evidence of 
Kounla Kanth and Ram Mohun. 

It is quite true, that such is the la¬ 
mentable disregard of truth prevailing 
amongst the native inhabitants of Hin- 
dostan, that all oral evidence is necessari¬ 
ly received with great suspicion, and 
when opposed by the strong improbabili¬ 
ty of the transaction to which they de¬ 
pose, or weakened by the mode in which 
they speak, it may be of little avail; but 
we must be careful not to carry this cau¬ 
tion to an extreme length, nor utterly to 
discard oral evidence, merely because it 
is oral, and unless the impeaching and 
discrediting circumstances are clearly 
It would be very danger- 







ous to exercise the judicial function, as 
if no credit could necessarily be given to 
witnesses, deposing vivd voce, how neces¬ 
sary however it may be always to sift 
such evidence with great minuteness and 
care. It is a remarkable faot, in this 
case, that the existence of an agreement, 
bearing date February 12th, 1819, is ad¬ 
mitted. There is produced in this cause, 
a deed indisputed, bearing date May 15th, 
1822, consequently, long before the first 
suit was commenced, which expressly re¬ 
cognized an agreement deed, dated Fe¬ 
bruary 12th, 1819. It is said, that there 
was a deed of that date, but .that it was 
of a different tenor ; of this averment, we 
do not find the slightest proof ; there is 
no evidence of any other deed of that 
date. This defence was not, so far as ap¬ 
pears, set up in the former suit of 1824, 
and surely the presumption in the ab¬ 
sence of all proof to the contrary, is, that 
this deed of 1822 referred to the deed of 
February 12th, 1819, produced in this 
cause, and produced as early as 1824, 
when it was not even alleged, that there 
was another deed of the same date, of a 
different tenor. Under these circum¬ 
stances, we consider, that the agreement 
of 1822 affords a strong confirmation of 
the deed of February 12th, produced by 
the Appellant. There is another observa¬ 
tion made by the Judge of the Zillah 
Court, which we think should be advert¬ 
ed to. The Judge argues, that the non¬ 
production of this deed in a suit as to 
Sookhsagur, though it was called for, is 
an argument against the validity of the 
deed. We do not sufficiently know the 
circumstances of that suit, to enable us 
to form any accurate opinion, as to the 
necessity of producing it $ but as this 
very deed, long before that suit com¬ 
menced, was deposited in Court in a prior 
suit, and placed among its records, it is 
difficult to conclude, as it was accessible 
to both parties, that the non-production 
in that cause, is a proof of its being a 
forgery; besides, the deed of 1819 was no 
defence to that claim. 

Among those papers are to be found 
numerous extracts from the proceedings 
in various other suits relating to some 


parts of the estate originally sold in 1813. 
We do not think that any conclusion as 
to the main issue in this case can be safe¬ 
ly drawn from those extracts. It is very 
difficult from such extracts only, to un¬ 
derstand accurately such a series of com¬ 
plicated litigation, and still more difficult 
and dangerous to rely upon isolated parts 
of former proceedings between different 
parties and for different purposes, as ap¬ 
plicable to the question in the case. 

We do not find that the Judges in the 
Courts below imported them into their 
reasons, for the conclusions to which they 
arrived, except for the purpose of fixing 
the amount of mesne profits; we, there¬ 
fore, do not deem it necessary to notice 
them more particularly. 

On the whole, we are of opinion, that 
the agreement of the 12th of February, 
1819, is established by the evidence pro¬ 
duced, and that it must be carried' into 
effect; consequently, the claim for mesne 
profits of Dihi Bydnathpore cannot be 
maintained for the period antecedent to 
possession on the Dihi , being completely 
partitioned off; and we do not find that 
it was completely partitioned off, and pos¬ 
session taken by the Respondent, at any 
time during the period for which mesne 
profits are claimed by this action. 

We are, therefore, under the necessity 
of reversing the judgment of the Court 
below, and of the two inferior Courts, and 
pronouncing that the Respondent has 
failed in establishing his claim. 

Lord Brougham :—The other appeal, 
relating to turuf Sookhsagur, will follow 
the same fate : the judgment appealed 
from in that case must also be reversed. 


441—43 






Members of the Judicial Committee ,—Lord 
Brougham, Lord Langdale, the Right Hon. 
Dr. Lushington, and the Right Hon. T. 
Pemberton Leigh. 

Privy Councillor,— Assessor , Sir A. Johnston. 
On Appeal from the Sudder Dewanny 
Court at Bengal. 

Raja Oodit Purkash Sing, 5 * 1 Appellant , 


versus 

Henry Martindell and 
William Stacy, 


Respondents. 


There being no point but as to a deed, and the 
rights of the parties under that deed, it is not 
necessary to hear the Respondents’ Counsel. 


Members of the Judicial Committee ,—Lord 
Brougham, Lord Langdale, the Right Hon. 
Dr. Lushington, and the Right Hon. T. 
Pemberton Leigh. 

Privy Councillor,— Assessor , Sir E. Ryan, 
Knt. 

On Appeal from the Sudder Dewanny 
Adawlut at Bengal. 

versus 

Tarra Persad Roy Chow- ) R dent 

DRY, ... ... J * 


The Right Hon. T. Pemberton Leigh : 

There will be no necessity to hear the 
Respondents’ Counsel : there is no point, 
in fact, but as to a deed, and the rights 
of the parties under that deed. The 
question is this, whether, upon the plead¬ 
ings in this case and the evidence before 
the Court below, the transaction was 
complete, or whether it was one that was 
never completed P Now, both parties 
agree that possession was never deliver¬ 
ed ; that is admitted upon the pleadings. 
It does not appear, however, that they 
otherwise agree : on the contrary, they 
dispute both the law and evidence, but 
they agree upon the principal point on the 
pleadings. The Defendant also denies 
the receipt of the purchase-money. It is 
not, however, necessary to search for pre¬ 
cedents. The case depends upon the ge¬ 
neral principle of law. The party says, 
I never delivered possession, and never 
received the money. He disaffirms the 
transaction. The decree appealed from 
was a right one ; whether all the Judges 
were right is another question : the de¬ 
cree must be affirmed, with costs. 


A. sued B., a debtor of bis, intestate, upon a 
bond debt, and obtained a decree against him for 
the amount. B * appealed from this decree to the 
Sudder Court. By a deed of arrangement entered 
into by A. and C., after the commencement of tbo 
suit, C. became entitled to a six-ana share of the 
debt. Pending the appeal to the Sudder Court, 
A. entered into a compromise with B., postponing 
the payment of the amount recovered by the decree, 
for three years, and foregoing altogether interest 
upon the principal. This was done without the 
privity or consent of C. B. failed to pay the amount 
within the stipulated time, and proceedings were 
taken by A. against him, but he had not realised 
the amount of the decree* In a suit by C. against 
A. to make him chargeable for the six-ana share 
in the decree, the Sudder Court held that A. was 
chargeable to C. for such share, with interest. 

Upon appeal, such decree reversed j the Judicial 
Committee holding, that A. must be treated as a 
trustee for C., and that in the absence of fraud 
upon the cestui que trust in executing the compro¬ 
mise, or that it was not beneficial for all parties, 
he was responsible only to C. for such amount of 
the debt as had been recovered, or without his 
wilful default might have been recovered. 

The Right Hon. T. Pemberton Leigh : 

We think, that under the deeds of 
compromise and release, the Appellant 
must be considered as a trustee, and that 
the final decree of the Sudder Court, hold¬ 
ing him liable to the Respondent for the 
whole amount and interest of his 6-ana 
share, is erroneous. The opinion express¬ 
ed by Mr. Lee Warner, on the review of 
judgment, which declared the Respon¬ 
dent entitled only to his share of what 
had been received, appears to us to be 
correct. Reverse the decree of the Court 


* 4, Moore’s I. A., p. 444. 
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14th and 18th December , 1848, and 18th 
February, 1850. 

Present : 


below, and declare the Appellant respon¬ 
sible merely for what he had received in 
respect of this deed, or has since received, 
or, without his wilful default, might have 
recovered. 

The report to Her Majesty, which was 
confirmed, was as follows :— 

“ Their Lordships do agree humbly to 
report to your Majesty, as their opinion, 
that the said Decree of the Court of Sud- 
der Dewanny Adawlut of Bengal, of the 
15th of April, 1841, ought to be reversed, 
and that it ought to be declared that the. 
Appellant was, and is, liable to the Res¬ 
pondent for a 6-ana share of what he (the 
Appellant) has received, or may hereafter 
receive, and what, if anything, he might 
at any time after the 16th of May, 1831, 
(being the expiration of the time limited 
by the deed of compromise of the 16th of 
May, 1831,) without his wilful default, 
have recovered or received from Shama 
Persad Nundy, for or in respect of the 
sum of Rs. 24,217. 12a. 17p., and the in¬ 
terest thereon, payable by Shama Persad 
Nundy, under the decree of the 27th of 
July, 1829, and the said compromise of 
the 16 th of May, 1831 ; and their Lord- 
ships are further of opinion, that the 
cause ought to be referred back to the 
Court of Sudder Dewanny Adawlut, to 
ascertain, carry out, and enforce the 
rights and liabilities of the parties as 
above declared, aud that the Respondent 
ought to be at liberty to apply in the 
cause of “ Doorga Persad Roy Chowdry 
v8. Shama Persad Nundy,” for leave to 
enforce the decree in that cause, as he 
may be advised, for the recovery of a six- 
ana share of the said Rs. 24,217. 12a. 17p., 
and interest, in so far as the same has 
not been already recovered; and their 
Lordships do further recommeud that 
any costs paid by the Appellant in the 
Courts below be repaid him.” 


Members of the Judicial Committee ,—Lord 
Langdale, Loid Campbell, Mr. Baron Parke, 
and the Eight Hon. T. Pemberton Leigh. 

Privy Councillor,— Assessor , Sir K. Ryan, 
Knt. 

On Appeal from the Special Commissioner 
of the Moorshedabad Division in Bengal. 

Mika Raja Dheeraj Raja 1 

Mahatab Chund Bah a- > Appellant , 
door,* ... ...j 

versus 

The Government oe Bengal, Respondent. 

Where the Rajah of Burdwan claimed the ex¬ 
emption of ‘ Matioteran’ lands, from assessment to 
the Government revenue, as being La-kJwraj lands: 
Held by the Judicial Committee of the Privy Coun¬ 
cil, on appeal from, the decisions of the Collector 
and the Special Commissioner. 

That Regulation II. of 1805, sec. 2, cl. 2, barred, 
after the lapse of sixty years, the remedy of the 
Government by instituting proceedings by or before 
the Revenue Collector, under Regulation II. of 
1819, to resume lands for the purpose of assessment 
to the public revenue. ■ 

For the purpose of the limitation contained in 
Regulation II. of 1805, the Collector’s Court must 
be considered a Court of Civil Justice. 

An objection, that the claim of the Government 
of Bengal was barred by Reg. II. of 1805, though 
not raised in the Courts below, was allowed, the 
proceedings in the case not being proceedings in a* 
regular suit. 

Semble .—Under Regulation XIX. of 1793, the 
exclusion or omission from the Decennial and Per¬ 
manent Settlement, of lands as La-khvraj, is of no 
weight as evidence of title to that exemption. 

The general presumption is in favour of the liabi¬ 
lity to assessment of land, and the claimant of La- 
kliiraj is to establish his claim, not by inferences 
and presumptions, but by the positive proof re¬ 
quired by the Regulations XIX. of 1793 and XIV. 
of 1825 : viz.— 

1. For the validity of the La-khiraj tenures, 
the proof of uninterrupted possession, hold exempt 
from assessment, at and subsequently to the 12th 
of August, 1765 ; or the proof of grant or confirma¬ 
tion by some competent authority. 

2. For the continuance of the La-khiraj tenures 
to the heirs, the proof that the right is hereditary, 
from the nature of the grant, or from ancient 
usage. 

6th December , 1849. 

Their Lordships reserved judgment. 

On the 6th of December, 1849, the 
case w T as mentioned by Mr. Baron Parke, 

* 4, Moore’s I. A,, p. 466. 
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who called the attention of Counsel to 
the difficulty that had been raised in the 
argument, whether, under the Regulation 
of 1805, the claim to assess the lands in 
question, was not barred by reason of 
sixty years having elapsed since the ori¬ 
ginal cause of action accrued. The learn¬ 
ed Judge stated, that he had looked 
through the Regulations, and had put 
down upon paper those which seemed to 
bear upon the question, which he handed 
to Counsel (a). 


He added, that it appeared to him that 
the Regulation applied only to cases where 
there is a power to sue in the Superior 
Courts, and not to a proceeding, as in 
this case, before a Collector. 

7th December , 1849. 

On the following day, Judgment was 
delivered, as follows, by 

Mr. Baron Parke : 


(a) The following is a copy of the paper re¬ 
ferred to by the learned Baron and handed to 
Counsel by him :— 

“ Another objection was taken to the right of 
the Respondents to have the villages in question 
assessed, viz. that sixty years had elapsed since 
the Respondents had that right; and that it was 
barred, therefore, by the Regulation II. of 1805, 
section 2, Article 2. 

“ This objection was not mentioned in the In¬ 
dian Courts, nor in the printed cases in appeal. 
It was brought forward for the first time on the 
arguments before us, which creates a strong pre¬ 
sumption against its validity. 

“The Regulation, is as follows :—* All claims 
on the part of Government, whether for the as¬ 
sessment of land held exempt from the public 
revenues, without legal and sufficient title to such 
exemption, or for the recovery of arrears of the 
public assessment, or for any other public right 
whatever (the judicial cognizance of which may 
not have been otherwise limited by some special 
rule or provision in force), shall be heard, tried, 
and determined in the several Courts of Civil 
Justice to which the cognizance thereof may pro¬ 
perly belong, under the general Regulations which 
have been or may be hereafter enacted if the 
same be regularly and duly preferred, at any time 
within the period of sixty years, from and after 
the origin of the cause of action. 

“In the year 1825, on the 14th of July, ih that 
year, and consequently within less than a month 
from the expiration of the sixty years from the 
12th of August, 1765, the period when the right 
of the Government to assess these lands first ac - 
crued, the Regulation of 1825 was made, which 
we have before mentioned, and which contains 
provisions requiring the strict proof which we 
have before stated. Now, if the claims of Go- 
vernment to assess all lands claimed to be La~ 
Jchiraj , in Bengal, Behar, and Orissa, had been 
supposed to be liable to be barred in a very few 
days, it cannot be supposed that such special and 
stringent enactments would have been made as to 
the conduct of enquiries into the validity of the 
claims to hold free from assessment, without any 
extension of time for that purpose. This argu¬ 
ment is not conclusive, because it is only a proof 
that the legislative authority itself thought that 


This case was argued before their Lord- 
ships at the sittings in Deoember last. 
The importance of the question, both to 

there was no such bar, and though that is not 
their province, but that of the Judicial authorities, 
yet it induces us to feel great doubt as to the va¬ 
lidity of the objection, now, at so late a period 
brought forward. 

“ Upon full consideration of that and the other 
Regulations on this subject, we think that the 
claim on the part of the Government was not 
barred by this Regulation. By Regulation XIX. 
of 1793, section 12, the claim to prosecute for the 
resumption of invalid grants was to be preferred 
in the Adawlut Courts, and no lapse of time was 
to be considered as a bar to the resumption^ As 
the law then stood, at the time the Regulation in 
question passed in the year 1805, there was an 
obligation on the Officers of Government, to sue 
in the Civil Courts, and no bar in these suits from 
time. 

“ The Regulation of 1805 made this difference, 
it provided, that the limitation of twelve years, 
prescribed by previous Regulations to all suits, 
should not be considered as applicable to claims 
on behalf of the Government; and then the 2nd 
Article fixes the limitation of time for such claims 
of Government, in suits in the Civil Courts. 
Afterwards other resolutions passed which res¬ 
cinded the provisions, that the Government should 
sue in the Adawlut Courts in order to resume or 
make an assessment on La-lchiraj land (which 
suits alone are limited, by Regulation II. 1819, 
section 2, clause 2) ; and the proceedings are di¬ 
rected to be in the first instance before the Col¬ 
lector, subject to appeal to the Court ; and after 
wards by Regulation III. 1828, to Special Com¬ 
missioners, by the party grieved, and this mode of 
proceeding is not subject to any limitation of time 
whatsoever—it is only the proceeding by such, 
and the question, therefore, would be, whether a 
suit, in an Adawlut Court, by the Government, 
would have been barred, or not, by the Regula¬ 
tion of 1825, if the power to sue had been conti¬ 
nued. The limitation is not applicable to the 
special proceedings under the Regulations of 1819 
and 1825, under which the proceeding, the sub¬ 
ject of this appeal, was taken : we incline to think, 
therefore, that this objection cannot prevail.” 
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the East India Government as well as to 
the Appellant, has called upon us to give 
it the fullest consideration; and the re¬ 
sult of that consideration is, that their 
Lordships think, that the decisions of the 
Collector and Special Commissioner, before 
whom the claim of the Appellant was liti¬ 
gated in India, are right (subject to a point 
which I shall afterwards observe upon, 
arising for the first time in the argument 
before us upon the Regulations of Limita¬ 
tions), and that their Lordships ought to 
advise Her Majesty to affirm those deci¬ 
sions by which it was declared, that the 
property of the Appellant was liable to 
assessment. 

The claim of the Appellant, the Raja 
of Burdwan, was to the exemption of the 
turuf of Tajpoor, consisting of eighteen 
villages, of large annual value, in his 
Zemindary , from assessment to the Go¬ 
vernment revenue, as being La-lchiraj 
lands. The case depends mainly upon 
the principle which we ought to adopt in 
deciding whether this species of property 
is liable to assessment or not. If we were 
at liberty to decide this case upon the 
same principle of long and quiet enjoy¬ 
ment, on which we should act if a claim 
for some similar right or exemption were 
before us, in an English Court of Justice, 
without express statutory regulations for 
the conduct of the inquiry, we are not 
prepared to say that there is not evidence 
on which a jury might and ought to pre¬ 
sume in its favour, in the absence of 
proof on the part of the Government, 
that any revenue was received from this 
particular district for seventy years and 
upwards. There is, in the first place, 
the omission (if unexplained) of all men¬ 
tion of the District on the occasion of the 
Decennial and Permanent Settlements, as 
being liable to pay revenue. Secondly, the 
withdrawal of the Collectors from the Ze¬ 
mindary , including the District described 
in the Order, as “ Mahoteran ,” in the year 
1795. And, thirdly, the Registry, though 
imperfect, of this District, as “Mahoteran ,” 
in the year 1802, which indicates a formal 
claim to exemption at that time. 

But that is not our duty in the pre¬ 
sent case, but to decide according to the 


express provisions of the Regulations of 
the East India Government, which are as 
obligatory for the purpose, as the Statute 
law of the land ; and the question, there¬ 
fore, is, whether such proofs of exemption, 
or right to exemption, as these Regula¬ 
tions require, have been given ? 

The material Regulations are, XIX. of 
1793 and XIV. of 1825. The preamble of 
the first fully explains the nature of the 
right of the Government, and the frauds 
committed upon it, not only by the Zemin¬ 
dars, but by Officers of Government them¬ 
selves procuring grants to be made uuder 
the pretext that the produce of the lands 
was to be applied to religious or charitable 
purposes, such grants being generally made 
with a view to the clandestine appropria¬ 
tion of the produce to the use of the 
grantor. It proceeds to state, that the 
Government was induced by its lenity to 
adopt as a principle, that grants of this 
description, made previous to the date of 
the Dewanny, 12th of August, 1765, (pro¬ 
vided the grantee had obtained posses¬ 
sion,) should be allowed to the extent of 
the intentions of the grantor, so far as 
they were ascertainable from the terms of 
the writings, or from their nature and 
denomination of the lands. It recites, 
that Zemindars were in the habit of 
making grants to their dependents for 
their own use, ante-dating the Deeds. It 
states the intention of the Governor-Ge¬ 
neral to recover the public dues thus 
alienated, and the purposed omission from 
the Decenuial Settlement of all La-lchiraj 
lands, whether exempted from the public 
revenues, with or without authority, in 
order that the Governor-General might 
impose such assessment as he might deem 
equitable on all lands then alienated and 
paying no public revenue, which should 
be proved to be held under illegal and 
invalid titles. At the same time it states 
the Governor-General's wish, that persons 
claiming under valid titles should be se¬ 
cured in the enjoyment of their property. 
The Regulation then proceeds to enact 
rules with a view to facilitate the recovery 
of dues from lands held under invalid 
grants, <fcc. The first of these rules is, 
that all grants previous to the 12th of 
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Bejee Chund, is not proved ever to have 
been bond fide in possession after the 
grant. Secondly, Rajah Tilloh Chund, 
the grantor, afterwards, and before the 
12th of August, 1765, is admitted to 
have got back the property (whether by 
purchase or not, or for a full considera¬ 
tion, does not appear), and was sued for 
the arrears of a charge upon it made by 
him to the said Baboo Bejee Chund in 
1762, which became subsequently the 
subject of a suit, in 1792, by his heir 
against the heir of Raja Tilloh Chund ; 
so the heirs of the grantor and not of the 
grantee, remained in possession. Thirdly, 
the grant is stated by the Appellant’s 
Vakeel , to have been made to Manik 
Chund, who was the managing Dewan, in 
the name of Baboo Bejee Chund, and 
suoh a grant bears with it the strongest 
suspicion of being a fraudulent contri¬ 
vance, to deprive the ruling power of its 
lawful share of the revenue, and to be 
exactly such a transaction, as it was the 
avowed object of the Regulation to de¬ 
feat. 

We think, therefore, that the claimant’s 
title by the deed is not made out : if the 
deed had been made bond fide , the grantee 
proved to have been in possession, and 
the grantor proved to have bond fide pur¬ 
chased afterwards from him the property 
for a valuable consideration, and so ac¬ 
quired all its rights, the heirs might have 
been entitled. But there was no such 
evidence. 

The next ground on which the claim is 
rested, is that of enjoyment, at and from 
the 12th of August, 1765, as La-fchiraj, 
which would be a good title, irrespective 
of the deeds. 

Now by the terms of the Regulations, 
the claimant is to prove this, and the 
reason he is called upon to give such proof, 
is, there being a strong presumption 
against the validity of suchj titles (as ap¬ 
pears by the recitals in thi Regulations 
themselves), and in order to guard the 
Government against the frauds of its own 
Officers. It is not enough then for a 
claimant to say, “ You, the Government, 
could prove the payment of the revenue, 
if any was paid, and I rely on the absence 


of your evidence to make out my title, 
and show that it was not paid.” He 
must show his own title to exemption, 
and prove by some evidence on his part, 
that no revenue was collected, and must 
carry back that evidence to 1765. We 
should suppose that in the Collector’s 
Cutcherry for that District, evidence might 
be found of the receipt of the revenue, as 
far back, which might afford an inference 
of the non-payment for this property. It 
is clear, however, that the Regulations 
require the claimant to prove his posses¬ 
sion, and it is presumed that the Govern¬ 
ment would not require a proof which 
could not reasonably be giveu, if the ex¬ 
emption was a just and fair one. 

Our law affords analogy to this, in the 
case of all ancient customs and exemp¬ 
tions, which must have existed from time 
immemorial; in order to be valid, proof 
of the customs or exemption for some 
years back, even twenty, there being no 
proof to the contrary, would warrant the 
jury, indeed call upon them, to presume 
their immemorial existence. But under 
Lord Tenterden’s prescription Act, re¬ 
quiring usage for twenty, forty, or sixty 
years, evidence is always required of the 
usage, as far back as the commencement 
of those periods, though it need not be 
proved for each year. 

There is, in this case, no proof of such 
possession as is required to be shown on 
the claimant’s part, and the only material 
evidence to raise the inference of exemp¬ 
tion, is the release of the title-deeds, and 
the giving up the estate in the year 1795, 
by the Collector. But that does not 
carry back the evidence of claim for ex¬ 
emption far enough, and it is not clear, 
that the estate was given up by the Col¬ 
lector because it was La-khiraj. Further, 
if the case is to rest on possession, there 
must be evidence, that it was an heredi¬ 
tary possession, or possession of exemp¬ 
tion, descendible to heirs according to Re¬ 
gulation XIY. of the year 1825, and there 
is no such evidence, independently of the 
deed itself, upon which, on account of 
the suspicions attaching to it, no reliance 
can be placed. 

Their Lordships are of opinion, there- 
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fore, that the claimant’s title is not made 
out i not on the deed, because the pos¬ 
session of the grantee is not proved, and 
because there is good ground to believe 
that the deed was fraudulent; and they 
think it was not made out independently 
of the deed, for want of sufficient evidence 
of the enjoyment of the exemption; cer¬ 
tainly for want of sufficient evidence that 
it was of an hereditary nature : the mere 
enjoyment in succession, supposing that 
to be inferred from the evidence, is, by 
the express terms of the Regulations, not 
enough. 

If the claim cannot be supported, on 
either of these grounds, it certainly can¬ 
not on the ground, that it has been rati¬ 
fied and confirmed by the Government. 
The transactions in 1795, clearly do not 
fall within the terms of the Regulation, 
which does not give the power of confirm¬ 
ation to be exercised in that manner; and 
we cannot help thinking, that it would be 
a strange thing to hold that this order, 
which, in truth, is the only evidence of 
enjoyment offered on the claimant’s part, 
and which, by the Regulation, has no di¬ 
rect effect in establishing the exemption, 
should yet be sufficient evidence for the 
claimant of every thing necessary to give 
him a title. 

Another objection taken on the part of 
the Respondent was, that the register 
was defective. Their Lordships think it 
possible that the parties gave the best 
account of the deeds they could ; and, 
therefore, do not think the claim ought 
to be rejected on that ground. 

There remains only to be considered, a 
question which was raised for the first 
time, on the argument here, upon the 
Regulation of Limitation : we have looked 
through the different Regulations, and 
have given information to the Counsel 
upon the different Regulations bearing 
upon this point, the result of which ap¬ 
pears to be, that there is no Regulation 
of Limitation to a proceeding before the 
Collector, possibly, (though that matter 
is very obscure,) there was one as to a 
proceeding in the Adawlut Courts. The 
learned Counsel will have the goodness to 
look into that, and if they think anything j 
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can be said upon that subject to mention 
it again. In the meantime our report 
will be suspended. 

18th February , 1850* 

The case was afterwards directed to be 
argued by one Counsel on each side, upon 
the point reserved by the Judgment, 
namely, whether the right of the Govern¬ 
ment to assess the villages in question 
was barred by the clause 2, section 2, of 
Regulation II. of 1805, by reason of sixty 
years having elapsed since the right of 
Government to assess the lands had ac¬ 
crued. 

Mr. Turner , Q. C., for the Appellant. 

Mr. Wigram , Q. C., for the Bengal Go¬ 
vernment. 

21st June , 1851. 

The Right Hon. T. Pemberton Leigh : 

This is an appeal from a decision of the 
Special Revenue Commission of Bengal, 
on the subject of the assessment of cer¬ 
tain estates of the Appellant to the pub¬ 
lic revenue. 

Various grounds of objection were taken 
to that decision, all of which were dispos¬ 
ed of by their Lordships, at a former sit¬ 
ting, but one question was reserved, which 
appeared to arise incidentally in the 
course of the discussion, namely, that the 
claim of the Government of Bengal was 
barred, by what we should call the Sta¬ 
tute of Limitations, by the lapse of the 
period of sixty years. It appears to their 
Lordships, that the claim would be barred 
by the lapse of that period, in this case, 
unless the case can be taken out of the 
operation of the Regulation of Limitation 
upon either of the two grounds stated in 
the argument, on the part of the Bengal 
Government. 

It was said first, that the limitation 
which is contained in the Regulation of 
1805, does not apply, because it refers to 
Courts of Civil Justice : that is very true, 


* Present: Members of the Judicial Committee , 
—Lord Laugdale, Lord Campbell, Mr. Baron Parke, 
and the Right Hon. T. Pemberton Leigh. 

Privy Councillor,— Assessor , Sir E. Ryan, Knt. 
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but it is quite clear, that the principle of 
that Regulation would be rendered wholly 
nugatory, unless it were extended to the 
case which is now before their Lordships, 
in which the Collector’s Court must be 
considered for this purpose a Court of 
Civil Justice. It is the only mode in 
which the question could arise. Their 
Lordships are, therefore, of opinion, that 
there is nothing in that ground of excep¬ 
tion. 

The more important matter was, that 
the point does not appear to have been 
raised in the Courts below, and is not 
distinctly stated in the printed cases here. 
It was suggested that there may be cir¬ 
cumstances which are not known to us, 
which may prevent the application of a 
law which apparently is distinctly appli¬ 
cable to the case. 

Now, in the first place, the proceedings 
in the case were not proceedings in a re¬ 
gular suit. There were no pleadings, and, 
therefore, it would be rather hard to bind 
the parties by an objection of so technical 
a nature, especially if on investigation it 
is found to have a valid ground of defence. 
But since this case was heard, we have 
had produced to us a copy of a judgment 
pronounced a twelvemonth after the de¬ 
cision of this case in the Court below (a), 


(a) After the case had been argued upon this 
reserved point, and before final judgment was de¬ 
livered, the Appellant’s Counsel handed in to 
their Lordships a copy of a case, No. 405. Ap¬ 
peal, La~ khiraj , heard before the Special Com¬ 
missioner, at Moorshedabad, on the 31st of De¬ 
cember, 1838. This case was extracted from the 
Calcutta Monthly Journal, Vol. V. Pt. I. (1839), 
p. 61 : the material part, relating to the operation 
of Regulation II. of 1805, sec. 2, as a bar to the 
claim of Government, was as follows :— 

“The Appellants have filed a deed under seal 
of the Klialsa or Dewannee, and the signature of 
the President of the Committee of Revenue, H. 
Cotterell, proving possession of their La-khiraj 
land, dated 5th July, 1775, and which had been 
duly registered and counter-signed by H. Vansit- 
tart, Persian translator of that Office. The period 
limited by the Regulation now in force for prose¬ 
cution, in such cases, on the part of the Govern¬ 
ment ended, and the right to institute a suit to 
assess the land, lapsed on 5th July, 1835. Where' 
as this prosecution was not commenced till 16th 
September, 1836, or fourteen months and eleven 
days after the expiration of the limitation fixed by 
Regulation II. of 1805. The Government pleader 


iu which it was held, that the Regulation 
did apply to a case similar to that now 
before this Court. 

Upon the whole, therefore, their Lord- 
ships are of opinion, that upon these 
grounds they must reverse the judgment 
which has been pronounced by the Special 
Commissioner, but under all the circum¬ 
stances they think there should be no 
costs given either in this Court or in the 
Court below. 


5 th and 6th July , 1849. 

Present : 

Members of the Judicial Committee ,—Lord 

Brougham, Lord Langdale, the Right Hon. 

Dr. Lushington, and the Right Hon. T. 

Pemberton Leigh. 

Privy Councillor,— Assessor, The Right Hon. 

Sir Edward Ryan. 

On Appeal from the Supreme Court at 
Fort William in Bengal . 

The Bank oe Bengal,* ... Appellants, 
versus 

James William Maoleod, ... j Respondent. 

Their Lordships reserved judgment un¬ 
til the following appeal, which arose out 

wished to make the institution of the suit date 
from 1st of May, 1793, that is to say, from the 
institution of Regulation XIX. ; but this cannot 
be admitted. Regulation XIX. of 1793, was not 
the commencement of a suit to be * heard’, tried, 
and determined; but the enactment of trying the 
validity of claims, and declaring what should be 
valid and what invalid ; and that Regulation, 
moreover, contained a section (twelve) especially 
providing that no period of limitation shall bar 
the claim of Government ; but this section has 
been repealed by Regulation II. 1819, section 2, 
clause 2, and since which it is no longer ‘ in force, 7 
as required by clause 2, section 2, Regulation II. 
1805 ; from the time of which enactment, the li¬ 
mitation of sixty years by the latter Regulation 
for Government claims comes into force generally 
instead of it, takes its place, and cannot be set 
aside for the benefit of the revenue, any more than 
the bar of twelve years could be set aside for the 
benefit of a private individual. 

“ Now the cause of action in this case, is the 
non-payment of revenue. This bar existed more 
than sixty years at the time the first notice, in 
this case, was served ; the limitation fixed has 
been passed, and the claim has lapsed. I there¬ 
fore, reverse the Collector’s decision.’* 

* 5, Moore’s I. A., p. 1. 
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of similar circumstances, was argued, when 
they delivered a joint judgment in both 
appeals. 


7 th July , 184-0. 

Present : 

Members of the Judicial Committee ,—Lord 

Brougham, Lord Langdale, the Right Hon. 

Dr. Lushington, and the Bight Hon. T. 

Pemberton Leigh. 

Privy Councillor,— Assessor , The Right Hon. 

Sir Edward Ryan. 

On Appeal from the Supreme Court at 
Fort William in Bengal . 

The Bank op Bengal,* ... Appellants, 
versus 

Christopher George Fagan, Respondent. 

Where the question related to the authority 
which A. and Co., agents of B. and Co., at Calcutta, 
had to endorse the papers belonging to B. and Co., 
and deposited with them as agents, the case main¬ 
ly turmng upon whether A. and Co. had authority 
to endorse under the power of attorney which was 
to “sell, endorse, and assign” Held that the 
power to endorse was intended to be conveyed, as 
it was a general form for powers of attorney to deal 
with negotiable instruments. 

The rule. that the negligence of a party taking a 
negotiable instrument fixes him with the defective 
title of the party passing it to him, is now law no 
longer, any thing laid down in Gill vs. Cubitt (3 B. 
and C. 466) and Down vs. Hailing (4 B. and C. 330) 
notwithstanding. 

Upon the reversal of the Judgment of the Su- 
reme Court, there being no Jury at Calcutta, ver- 
ict was ordered to bo entered for the Defendant, 
without granting a new trial. 

19tli July , 1849. 

Lord Brougham : 

Both these cases involve the same 
question, and depend mainly on the de¬ 
cision of that question. If it be deter¬ 
mined in the Appellants’ favour, in the 
first appeal, they are both decided for 
them ; if that be given against them, spe¬ 
cial circumstances, peculiar to the second 
appeal, require to be considered. 

That question relates to the authority 
which the house of Macleod & Co., agents 
of James William Macleod, in the one 


* 5, Moore’s I. A., p. 27. 


case, and of Captain Fagan, in the other, 
had to endorse the paper belonging to 
these principals, and deposited with them 
as agents, and the authority is the same 
in both cases; for although a correspon¬ 
dence, peculiar to the second, is relied 
upon, as qualifying or limiting the au¬ 
thority, it does not appear to us to possess 
that virtue; even supposing it could be 
imported into the consideration of the case, 
and allowed to influence the construction 
of the power of attorney, on which the 
authority of the agents rests. 

It is admitted, on all hands, that if 
Macleod and Co., having the bills in their 
possession, had no power to endorse them, 
their act of endorsation would convey no 
title to the party taking and discounting 
them, any more than a forgery would do. 
It is equally admitted, on the other hand, 
that if they had the authority to endorse, 
tl\eir endorsement passed the property. 
It may be taken as also established, that 
whatever may have been the law laid 
down in Gill vs. Cubitt (3 B. and C. 466), 
and Down vs. Hailing (4 B. and C. 330), 
and oue or two other cases, and not aban¬ 
doned, at least, as far as the language 
went, which the Court used in some sub¬ 
sequent cases, is now law no longer ; and 
that the negligence of the party taking a 
negotiable instrument does not fix him 
with the defective title of the party pass¬ 
ing it to him. Thus, the main and fun¬ 
damental question is, had Macleod and 
Co. authority to endorse under the power 
of attorney ? Which is in the same words 
in both cases. 

It is to “ sell, endorse and assign, or to 
receive payment of the principal accord¬ 
ing to the course of the Treasury—and 
to receive the consideration-money, and 
give a receipt for the same.” It is con¬ 
tended for the Respondent, that the 
words, “ sell, endorse and assign,” used 
conjunctively, cannot be used in the dis¬ 
junctive, but that the only power, given 
to endorse is one ancillary to sale, and 
that we are to read it, as if it were, power 
to sell, and for the purposes of selling, to 
endorse. This construction is endeavour¬ 
ed to be supported by referring to the 
variation of “ or” for “ and” immediately 
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following—“or to receive the money at 
the Treasury.” We are unable to go 
along with this view of the instrument. 
The variation is clearly owing to a new 
subject-matter being introduced. The 
matter first dealt with, is the use of the 
paper as a continuing and subsisting in¬ 
strument, as securities not paid off; the 
matter afterwards dealt with, is the re¬ 
ceiving of the money due on these secu¬ 
rities, when paid off, and when they 
ceased to exist—it is called “ payment of 
the principal,” and then follows a like 
power to receive the consideration-money, 
and give receipts ; that is, to receive the 
money, and give receipts for the money 
arising from the sale, endorsement, and 
assignment, because to that alone could 
this clause apply—the giving up the pa¬ 
per to the Treasury, authorised by the 
second clause, requiring no receipt what¬ 
ever. 

The change of " and” for “ or” in the 
second clause does not, therefore, appear 
at all to alter or affect the construction 
of the first clause or member of the sen¬ 
tence. Shall we, then, say, that a power 
to “ sell, endorse and assign,” does not 
mean, a power to sell, a power to endorse, 
and a power to assign ? And would not 
such a negative or exclusion be doing 
violence to the plain sense of the words ? 
If we adopt this exclusive construction, 
we must hold, that these words not only 
give no powers to endorse, without selling, 
but also, that they give no power to sell 
without endorsing, and we must suppose 
the agent acting under such a power to 
be entirely crippled. Now, as there can 
be no doubt that this is a general form 
for powers of attorney to deal with nego¬ 
tiable instruments, and that in the gene¬ 
ral case, whatever may have been the un¬ 
derstanding in the case at the Bar, the 
power to endorse is intended to be con¬ 
veyed. Were we to adopt the Respon¬ 
dent’s construction, we should sanction 
this position, not only that all powers now 
existing and acted on, and which have 
been acted on, if conceived in this form, 
are most defective, indeed, almost inope¬ 
rative, and that what has beeu done un¬ 
der them, and is now done under them, is 



insufficient to convey a title to 
of the negotiable instrument, but that in 
future, to make such powers complete, 
indeed, to render them useful, a new and 
very tautologous phraseology must be 
adopted, as this, “ power to sell, and also 
to endorse, and also assign, or to endorse 
without selling, or to assign without sell¬ 
ing or endorsing, or to sell without en¬ 
dorsing,” and so forth. It appears to us, 
that the rational and the natural con¬ 
struction is the one which represents a 
power “ to sell, endorse, and assign,” as 
a power to sell, a power to endorse, and a 
power to assign—so that these acts may 
be done apart or together, and that the 
powers are conveyed conjointly and seve¬ 
rally. The elliptical mode of expression, 
by not repeating the words “ a power,” or 
“ full power,” we consider to be thus pro¬ 
perly supplied, and the expression thus 
justly expounded in the ordinary mode of 
parlance. 

But it is said, that the power was given 
to do the acts in question on the donor’s 
behalf. This is really only saying, that 
what the agent is to do, he is to do as 
representing the principal; as doing it on 
behalf of, or in the place and in the right 
of, the principal. But it is further said, 
that even if the expression be read as 
only amounting to this, the endorsement 
is to be only made for the benefit of the 
principal, and not for the purposes of the 
agent. We do not see how this very ma¬ 
terially affects the case, for it only refers 
to the use to be made of the funds obtain¬ 
ed from the endorsement, not to the 
power ; it relates to the purpose of the 
execution, not to the limits of the power 
itself i and though the endorsee’s title 
must depend upon the authority of the 
endorser, it cannot be made to depend 
upon the purposes for which the endorser 
performs his act under the power. 

We find great reason to commend the 
ability and learning and diligence shown 
in the judgment delivered below. But it 
would have been more satisfactory to 
have found that the argument, as urged 
before us in support of the judgment, had 
been considered by that Court. On the 
contrary, we cannot find any reference to 
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the--«rms of the power, either in the 
judgment or in the reasons given in the 
petition of appeal. The Court seems to 
have assumed, that there was no authori¬ 
ty to endorse. Indeed, the printed cases 
do not themselves seem to take the point, 
or to raise the question; and yet the Res¬ 
pondent here distinctly admits that the 
judgment cannot stand, if there was the 
power to endorse generally. 

I have seen, since the argument, the 
printed forms used at the India House, 
of powers of attorney. They are all in 
the words here used, u endorse, sell and 
assign,” and their title, which is placed 
in red ink at the top of the page, shows 
the meaning affixed in practice, to those 
words. It is, power “ to sell or endorse.” 

Much reliance was placed by the Res¬ 
pondents on the case of De Bouchout vs. 
Goldsmid (5 Ves. 211). But the question 
there was, whether shares could be pledg¬ 
ed by an agent acting under power “ to 
sell, assign and transfer,” and the undis¬ 


puted law, as to his being unable un¬ 
der an authority for selling, to pledge 
goods of his principal, was held applicable 
to shares as well as goods. The question 
here arises on a negotiable instrument, 
and it was by no means decided in the 
case referred to, that a power to ‘‘ sell, 
endorse and assign,” is confined to selling, 
without extending to endorsing. The 
frame of the two powers upon the con¬ 
struction of which the whole question 
here turns, is entirely different in the two 
cases. In the case of De Bouchout vs. 
Goldsmid, there are only the words “ sell, 
assign and transfer,” and no word of 
pledging, or referring to deposit, at all. 
In 1834, I examined fully all the cases 
within the principle of De Bouchout vs. 
Goldsmid, in the case of Wilson vs. Moore 
(1 Myl, and K. 337),—approximating to 
the former case, and I am informed that 
this decision of Wilson vs. Moore has since 
been constantly cited, as ruling the ques¬ 
tion ; but I must remark, that in the 
judgment there given, I cited the cases 
of Gill vs. Cubitt, and Down vs. Hailing, 
as haviug gone far to overrule Lawson vs. 
Weston (4 Esp. 56). These cases are no 
longer law, and Lord Kenyon’s opiuiou 
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is set up and supported by all the law¬ 
yers. 

As we are with the Appellants on this 
fundamental point, in both cases, it be¬ 
comes unnecessary to say anything of the 
peculiar circumstances, which distinguish 
the second from the first appeal. There 
must be a reversal in both appeals. 

In answer to the question of Counsel 
respecting the form of the Order to be 
made, 

Lord Brougham said, that the judg¬ 
ment in both appeals being reversed, the 
Defendants ought to be placed in the 
same situation, as if there had been a 
verdict for them in the first instauce : 
and there being no jury at Calcutta, the 
Court beiug both Judge and jury; it 
would, therefore, be out of all question to 
grant a new trial. The verdict must, 
therefore, be entered for the Defendants, 
in both cases. 

By orders in Council, bearing date the 
30th day of July, 1849, it was ordered, 
that the judgments of the Supreme Court 
of Fort William in Bengal, be and the 
same were thereby reversed, and that 
verdicts be entered for the Defendants in 
the said causes or actions. 

5th and 6th December , 1849. 

Present : 

Members of the Judicial Committee ,—Lord 

Langdale, Lord Campbell, the Right Hon. 

Dr. Lushington, and the Right Hon. T. 

Pemberton Leigh. 

Privy Councillor,— Assessor , The Right Hon. 

Sir Edward Ryan. 

On Appeal from the Supreme Court of Ju¬ 
dicature at Fort William in Bengal. 

The East India Company,* Appellants } 
versus 

Oditchurn Paul, ... Respondent. 

The Statute law of England, 21 Jac. I., c. 16, is 
in force in India. 

In 1832, the Plaintiff became the purchaser, at a 
public sale at Calcutta, of a certain quautity of salt, 
then lying in the golahs of the Defendants, the 
East India Company, on the condition, that on a 
payment in ready money being made, the purchaser 
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should be furnished with the permits, necessary to 
enable him to be in lawful possession of the salt. 
There was a further stipulation, that the lots of 
salt purchased, should be cleared out from the seve¬ 
ral places of delivery within twelve months from 
day of sale, the Plaintiff being otherwise liable to 
the payment of golah rent, and a certain deduction, 
per mensem, from the quantity of the salt to be 
afterwards delivered. Payment was immediately 
made, and permits were received and renewed from 
time to time down to the year 1831, the deliveries 
of the salt during the time not amounting to the 
whole amount purchased. In that year, an inun¬ 
dation swept away almost the whole of the residue 
of the salt in the golahs , leaving nothing to satisfy 
the contract. The Plaintiff then petitioned for the 
return of the purchase-money, which was refused 
on the ground, that the loss had happened through 
his negligence in not sooner clearing the salt from 
the golahs. However, the proper authorities con¬ 
sented to carry on an inquiry by the salt agent, 
which, in 1838, ended in the Company refusing to 
return the purchase-money, claimed in respect of 
the deficient salt. The Plaintiff commenced an ac¬ 
tion, in the Supreme Court at Calcutta, in assump¬ 
sit, for the recovery of the part of the purchase- 
money, alleging for breach of contract, the non¬ 
delivery of the part of the salt. The defendant set 
up the Statute of Limitation as a plea in bar, alleg¬ 
ing that cause of action did not accrue within six 
years next before the commencement of the suit'.* 
The verdict of the Supreme Court was for the 
Plaintiff. Held, on appeal, reversing such verdict, 
that when the purchaser tried to obtain the defi¬ 
cient salt, and was told by the agent there was no 
salt to deliver to him, the contract was broken, and 
the cause of action accrued; and that, as nothing 
eould stop the period of limitation, once beginning 
to run, the right of suit was barred by the Statute 
in 1838. 

At the trial, certain documents were read in evi¬ 
dence, which had been produced by virtue of a Bill 
of Discovery, filed by the Plaintiff against the 
Company; but the Court did not allow the Defen¬ 
dant to read the answer, bein^ of opinion that it 
did not contain any thing material to influence the 
verdict. Held, on appeal, that considering the 
constitution of the Supreme Court at Calcutta, 
where the same individuals were both Judges and 
jurymen, the verdict refusing a new trial, ought not 
to be disturbed. 

12th February, 1850. 

Judgment was reserved, and now de¬ 
livered by 

Lord Campbell : 

This is an appeal from a rule of the 
Supreme Court of Judicature at Calcutta, 
by which a rule nisi , for a new trial, was 
discharged with costs. 

The action, which was commenced on 
the 18th of July, 1839, by the Respon¬ 
dent against the Appellants, was in as¬ 
sumpsit. The declaration contained spe-; 


cial counts, on a contract for the sale and 
delivery of salt, alleging for breach, the 
non-delivery of a considerable part of the 
salt, with the usual money counts. 

There were several pleas in bar; but 
the only one now material, is, “ That the 
cause of action did not accrue within six 
years next before the commencement of 
the suit,” the Statute law of England 
upon this subject being in force at Cal¬ 
cutta. The Plaintiff replied, “ That the 
cause of action did accrue within six 
years before the commencement of the 
suit,” and thereupon issue was joined. 

The trial took place before Mr. Justice 
Grant and Mr. Justice Seton, on the 25th 
and 26th days of July, 1842. It then 
appeared in evidence, that on the 15th 
of March, 1822, and at a public sale of 
salt, (a commodity of which the East 
India Company have the monopoly,) the 
Plaintiff became the purchaser of 34,000 
maunds , then lying in golahs (or ware¬ 
houses,) of the Defendants, in Hidgellee. 
By the conditions of sale it was declared, 
that “ on a payment in ready mouey being 
made, an order would be given for the 
delivery of an equivalent quantity of salt, 
and the purchaser would be furnished 
with perwannahs (or permits), which were 
necessary to enable him to be lawfully in 
possession of it.” There was a further 
stipulation, “That all the lots of salt pur¬ 
chased, should be cleared out from the 
several places of delivery within twelve 
months from the day of sale, otherwise 
the purchaser was to be subject to golah- 
rent, and a deduction of half a maund on 
one hundred maunds, per mensem, was 
to be made from the quantity to be after¬ 
wards delivered.” The Plaintiff imme¬ 
diately paid the whole of the purchase- 
money, and received row innerhs, which 
were to be in force for a twelvemonth. 
These rowannalis were renewed till No¬ 
vember, 1831, and no longer. 

In May, 1823, before any of the salt 
had been cleared, there was an inunda¬ 
tion at Hidgellee, which destroyed part 
of the salt lying in the golahs, and da¬ 
maged other part of it. Between that 
time and October, 1831, there were deli¬ 
veries'to the Plaintiff, amounting to near- 
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ly 20,000 maunds ; and no more was ever 
delivered. On the 31st day of October, 
1831, there was another inundation in the 
district of Hidgellee, which swept away 
almost the whole of the residue of the 
salt in the golahs. The Plaintiff soon 
after presented the delivery orders and 
rowannahs at the golahs , and demanded 
the 10,000 maunds remaining to be deli¬ 
vered i but was told by the ^o/a^-keepers 
that no more salt remained to satisfy the 
contract. He then petitioned for a re¬ 
turn of the purchase-money, which was 
refused, on the ground that the loss had 
happened through his negligence in not 
sooner clearing the salt from the golahs. 
However, the proper authorities consent¬ 
ed that the matter should be inquired 
into by Mr. Donnithorne, the salt agent 
at Hidgellee ; and in August, 1832, he 
made a report, in which he stated, that 
“ if the purchaser had cleared the salt 
out of the golahs, according to his engage¬ 
ment, instead of perpetually offering ob¬ 
jections, no defalcation would have arisen f 
and he represented that the salt had been 
lost by wastage before the late inunda¬ 
tion. The Plaintiff presented another 
Petition, denying these facts, and praying 
that the purchase-money for the 10,000 
maunds deficient should be returned to 
him; and on the 12th of December, 1835, 
a fresh inquiry was ordered by the proper 
authorities, representing the Company, to 
Mr. Barlow, another gentleman who had 
succeeded Mr. Donnithorne. Mr. Barlow 
did not make his report till the 16th of 
May, 1838 j and upon the report which 
he then made, the Company finally re¬ 
fused to return the purchase-money, claim¬ 
ed in respect of the deficient salt. 

There was a verdict for the Plaintiff, 
with damages equal to the price of the 
whole of the deficient salt, and interest, 
from November, 1831. 

At the trial, various documents were 
read in evidence, which had been pro¬ 
duced by virtue of a Bill of Discovery 
filed by the Plaintiff against the Com¬ 
pany, although the Company’s answer, by 
their officer, which detailed the transac¬ 
tions, was not read. 

The rule for a new trial was obtained 
05—68 


on two grounds : First, that these docu¬ 
ments were improperly admitted in evi¬ 
dence, without reading the answer to the 
Bill of Discovery ; and secondly, that upon 
the evidence, the Statute of Limitations 
was a bar. 

Cause being shown before Chief Justice 
Peel and his brethren, he said, it was 
unnecessary to decide whether the answer 
ought to have been read or not, as they 
were all of opinion that it did not contain 
anything material to influence the verdict, 
and that “ the East India Company hav¬ 
ing, upon the Petition of the 10th of 
February, 1832, consented to that inquiry, 
no refusal to deliver the salt could be 
said to have taken place before the con¬ 
clusion of that inquiry, which did not 
terminate until within six years of the 
time when the action was brought.” 
They, therefore, discharged the rule with 
costs. 

We entirely agree with the Court be¬ 
low, in thinking, that the first ground on 
which the verdict was impeached cannot 
be supported. From the notes of the 
trial, there is a doubt whether the Coun¬ 
sel for the Compauy did more than ob¬ 
ject to the regularity of the Order under 
which the documents were produced, and 
this certainly could not be inquired into 
at the trial. Supposing, however, that 
the answer ought to have been read, still, 
before a new trial is granted, for with¬ 
holding it, the Defendants were bound to 
show that it might have materially in¬ 
fluenced the verdict. The common Law 
Courts in England have considered them¬ 
selves compelled to grant a new trial, if 
any evidence had been improperly ad¬ 
mitted or rejected at Nisi prius , however 
little it may weigh, because the objecting 
party might have tendered a Bill of Ex¬ 
ceptions, upon which the Court of Error 
would be bound to grant a venire de novo ; 
and, to save the delay and expense of such 
a proceeding, it has been thought more 
convenient that a new trial should be 
granted by the Court in which the action 
was originally brought. But it has been 
certified to us, by Sir Edward Ryan, the 
very learned late Chief Justice of Cal¬ 
cutta, that a different rule prevails in the 
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Supreme Court there ; and considering the 
constitution of that Court, and the line of 
distinguished men who have presided in 
it, strange would it have been if the rule 
had not been different. The same indi¬ 
viduals being Judges and jurymen, the 
proceeding would be preposterous, if, in 
their capacity of Judges, they were to 
grant a new trial before themselves, as 
jurymen, by reason of the admission or 
rejection of evidence, which they feel 
could not alter the verdict. They very 
properly follow the practice of equity 
Judges in England ; where an issue has 
been grauted, and an application is made 
for a new trial, on the ground of the im¬ 
proper rejection or admission of evidence, 
there no Bill of Exceptions lies; and al¬ 
though the objection is in strictness well 
founded, a new trial is granted or refused, 
according to the importance of the evi¬ 
dence which has been admitted or reject¬ 
ed. The learned Judges, in the present 
case, thought that the answer could not 
have influenced their verdict. We have 
carefully read the answer, and have come 
to the same conclusion. We, therefore, 
think, that on the first ground, the ver¬ 
dict ought not to be disturbed. 

It would have been very satisfactory to 
us, if, consistently with the rules of law, 
we could have found evidence to show 
that any cause of action, stated in the 
declaration, arose to the Plaintiff, within 
six years before the commencement of his 
suit. There seems no doubt that the 
Defendants have broken their faith with 
him, and that if he had commenced his 
action against them, in February, 1832, 
instead of agreeing to the inquiry which 
was conducted so tediously, he would 
have been entitled to damages equivalent 
to the salt which remained undelivered. 
But this inquiry, through the fault of the 
Company’s servants, was not terminated 
till the 16th of May, 1838. Almost as 
soon as the final refusal of the Company 
to return any part of the purchase-money 
was communicated to the Plaintiff, he 
commenced the present action. It will, 
therefore, be an extreme hardship upon 
him, if, by reason of this delay, which 
they occasioned, they may successfully 


defend themselves, by pleading the Sta¬ 
tute of Limitations. But it is the duty 
of all Courts of Justice to take care for 
the general good of the community, that 
hard cases do not make bad law. 

Upon the special counts of the declara¬ 
tion, the cause of action disclosed is the 
refusal to deliver the residue of the salt 
purchased aud paid for. When did this 
accrue ] From that point of time the 
Statute of Limitations began to run j and 
when it once began to run, nothing could 
stop it j so that in six years thereafter 
the right of suit was barred. The rule is 
firmly established, that in assumpsit, the 
breach of contract is the cause of action, 
and that the Statute runs from the time 
of the breach, even where there is fraud 
on the part of the Defendant. Battley 
vs. Faulkner (3 Bar. and Aid. 288;. 
Short vs. M'Carthy (ib. 626). Brown vs. 
Howard (2 Brod. and Bing. 73). When 
the Plaintiff tried to obtain the 10,000 
maunds of salt, and he was told by the 
agents of the Company that there was no 
salt in the golahs to deliver to him, the 
contract was undoubtedly broken, and the 
cause of action has accrued, it has been 
contended, that the subsequent negotia¬ 
tions and inquiries suspended the opera¬ 
tion of the Statute, till 1838, when there 
was a final refusal to make any compen¬ 
sation, or, that a new right of action then 
accrued. But no authority has been, or 
can be cited to support either of these 
propositions, and we are reluctantly ob¬ 
liged to overrule them both. There might 
be an agreement that in consideration of 
an inquiry into the merits of a disputed 
claim, advantage should not be taken of 
the Statute of Limitations in respect of 
the time employed in the inquiry, and an 
action might be brought for breach of 
such au agreement j but if to an action 
for the original cause of action the Sta¬ 
tute of Limitations is pleaded, upon 
which issue is joined—proof being given 
that the action did clearly accrue more 
than six years before the commencement 
of the suit—the Defendant, notwithstand¬ 
ing any .agreement to inquire, is entitled 
to the verdict. 

Chief Justice Peel rests the judgment 
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Of tlie Court upon the supposition, that 
there had been no refusal to deliver the 
salt until the conclusion of the inquiry. 
Till then there certainly had been no ab¬ 
solute refusal to make compensation, by 
returning a part of the purchase-money, 
but in 1831 and 1832 there had been a 
refusal to deliver the salt. The contro¬ 
versy then was, whether the salt was in 
the golahs at the time of the second inun¬ 
dation ; but whether it was, or was not, 
the contract was equally broken, and nei¬ 
ther party contemplated a performance 
of the contract by any further delivery of 
salt. The inquiry was only to decide 
whether a pecuniary compensation was 
to be made, and what should be the 
amount of it. 

Although the judgment of the Court 
rested entirely upon the special counts of 
the declaration, it has been very ingeni¬ 
ously argued at our bar, that the Plain¬ 
tiff may recover the price of the 10,000 
deficient maunds , on the count for money 
had and received, as the contract may be 
considered as subsisting, till Mr. Barlow’s 
report, and that it was subsequently res¬ 
cinded. But there appears to us to be 
insuperable difficulties to be encountered 
in attempting so to shape the Plaintiff’s 
case. There is no stipulation in the ori¬ 
ginal contract for allowing it to be res¬ 
cinded by either party, either entirely or 
partially, and the Defendants have never 
agreed to its being in any way rescinded. 
Then there clearly has not been an entire 
failure of consideration, for the Plaintiff 
has received aud disposed of nearly 24,000 
maunds of salt delivered to him by the 
Defendants. The contract cotfld not af¬ 
terwards be rescinded by the Plaintiff, and 
his only remedy was an action for the 
breach of it, in not delivering the residue 
of the salt to which he was entitled. 
Even if he could proceed as upon a res¬ 
cinding of the contract, the Statute of 
Limitations would equally be a bar to the 
counts for money had and received, for 
he might have brought his action on this 
count as well in 1832, as in 1839. We 
have been told in answer to this objec¬ 
tion, that the transactions in the interval 
amount to an acknowledgment which will / 
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take the case out of the Statute, 21 Jac. 
I., c. 16, and that the Statute, 9 Geo. 
IV., c. 14, does not apply, because this 
action had been commenced before that 
Statute was made law in India. But 
there are repeated decisions in Westmins¬ 
ter Hall, that it applied to actions pend¬ 
ing when it passed ; and in India, it must 
have a like operation. Besides, indepen¬ 
dently of 9 Geo. IV., c. 14, no sufficient 
evidence was offered to take the case out 
of the Statute, 21 Jac. I., o. 16, for in 
none of the correspondence or negotia¬ 
tions did the Company ever acknowledge 
that they were indebted to the Plaintiff, 
or that they were liable to him in any 
shape. 

We are, therefore, of opinion, that the 
rule for setting aside the verdict, and 
granting a new trial, should be made ab¬ 
solute. 


6 th and 7 th December , 184-9. 
Present : 

Members of the Judicial Committee ,—Lord 
Langdale, Lord Campbell, the Right Hon. 
Dr. Lushington, and the Right Hon. T. 
Pemberton Leigh. 

Privy Councillor,— Assessor, The Right Hon. 
Sir Edward Ryan. 

On Appeal from the Supreme Court at 
Fort William in Bengal . 

Muttyloll Seal,* ... Appellant , 

versus 

Annundochunder Sandle 1 
and J ogenderchunder l Respondents, 
Sandle, ... ... J 

Where the appeal was dismissed with costs, al¬ 
though their Lordships could not fully agree with 
the opinion of the Court below. 

Lord Langdale : 

In this appeal, although we think it is 
not without difficulty, and our opinion, if 
given in detail, might not have been al¬ 
together in accordance with the decision 
of the Court below, yet, giving our best 
consideration to the whole matter, we do 
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hof find any reason which appears to us 
sufficient to alter that decision. Under 
these circumstances, we must dismiss the 
appeal with costs. 


12th , 13th and 22nd February , 1850. 

Present : 

Members of the Judicial Committee ,—Lord 
Brougham, Lord Langdale, Lord Campbell, 
the Right Hon. Dr. Lushington, the Right 
Hon. T. Pemberton Leigh, and the Right 
Hon. Sir Edward Ryan. 

On Appeal from the Sudder Dewanny 
Adaivlut at Bengal. 

Anund Lal Sing .Deo,* ... Appellant , 
versus 

Maharajah Dheraj Gur- \ 

rood Narayun Deo, > Respondent. 

Bahadur, ... ... j 

Where a former Rajah of Paclieet granted a part 
of the Zemindo/ry of Pacheet to a member of his 
family j Held that the grant was for maintenance 
only, and consequently, that the successor of the 
Rajah was entitled to recover possession of the 
part. 

Qucere .—Whether the Zemindary of Pacheet is 
indivisible, and as such inalienable. 

Lord Langdale : 

In this case, an action was brought in 
the Provincial Court of Calcutta by the 
Respondent, Maharajah Dheraj Gurrood 
Narayun Deo, against the Appellant, Anund 
Lal, to recover from him the possession 
of the Pergunna of Kasaepar, part of the 
Zemindary of Pacheet, situate in the Jun¬ 
gle Mahals in the Presidency of Bengal. 

By the decree of Mr. James Curtis, 
made in the Provincial Court, on the 27th 
of February, 1829, it was ordered, that 
the case should be dismissed, that the 
Defendant (the Appellant, Anund Lal) 
should be in possession of the Pergunna 
in dispute, and that all the costs of the 
Court should be charged to the Plaintiff. 
From this decree the Respondent pre¬ 
sented an appeal to the Sudder Dewanny 
Court at Calcutta, and on the hearing by 
Mr. Rattray, on the 26th of March, 1833, 
it was adjudged, that the decision of the 


Provincial Court was in every respect just 
and proper. The exceptions of the Plain¬ 
tiff (the now Respondent) were held to be 
vain, his claim and appeal were dismissed, 
and the decision of the Provincial Court 
was affirmed. After this the Respondent 
presented a petition for review of judg¬ 
ment, and the petition having been grant¬ 
ed, the cause was again heard by Mr. 
Rattray, on the 21st of August, 1838 j 
the Respondent then produced several 
additional documents, and it was held by 
Mr. Rattray, that the documents pro¬ 
duced by the Plaintiff proved his claim, 
and thereupon Mr. Rattray decreed that 
his former decision should be reversed ; 
but the concurrence of another Judge 
being necessary, under the circumstances, 
he ordered the papers to be laid before 
another Judge, to pass a final order. fcThe 
case was afterwards brought before Mr. 
Abercrombie Dick, another Judge of the 
Sudder Dewanny Court, at Calcutta, and 
on the 2nd of December, 1839, he held, 
that the claim of the Plaintiff ought not 
to be admitted, and that the decision of 
the Provincial Court, and the first deci¬ 
sion of Mr. Rattray, should be affirmed. 
In consequence of this difference of opi¬ 
nion, it was ordered, that the papers 
should be laid before another Judge to 
pass a final order. Under these circum¬ 
stances the case was again heard before 
Mr. Edward Lee Warner, who conquerred 
with Mr. Rattray in the opinion recorded 
by him on the 21st of August, 1838, and 
differed from Mr. Dick in his opinion re¬ 
corded on the 11th of September, 1839, 
and finally ordered, that the claim and 
appeal of the Plaintiff should be decreed, 
that the former decree of the Sudder 
Dewanny Court, dated 26th of March, 
1833, which affirmed the decision of the 
Calcutta Provincial Court, should be re¬ 
versed, and that the Plaintiff should be 
put into possession of the property in dis¬ 
pute, and the costs of the Court. It is 
from this decree that the present appeal 
to Her Majesty in Council is presented 
by Anund Lal, the Defendant in the 
cause below, and now the Appellant. 

It appears that the family of Narayun 
Deo had in some way had possession of 
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the Rajship aud Zemindary of Pacheet for 
several generations, and that for several 
years before the year 1769, the posses¬ 
sion had been the subject of great and 
violent contention, amounting to actual 
■war between^the different members of the 
family. Muni Lai was the eldest son of 
the eldest branch. He had two uncles, 
Mohun Lai and Kunchun Lai. Mohun 
Lai had possession of and claimed to be 
entitled to part of the Zemindary, or the 
part of the lands comprised in the Zemin¬ 
dary. Upon his death, in 1769, his bro¬ 
ther, Kunchun Lai, became possessed of 
such part of the Zemindary or land as 
had been possessed by Mohun Lai, aud in 
1770, Muni Lai, as Zemindar , complained 
to the Council of Revenue of Moorsheda- 
bad, that he had been forcibly dispossess¬ 
ed of his Zemindary ; that, after expell¬ 
ing one member of his family, he had 
got possession of part of the Raj and Ze¬ 
mindary, but that Mohun Lai had also a 
part, and after his death, Kunchun Lai 
had been in possession of some Pergunnas 
of the Zemindary , and intended taking 
more. He stated, that by the ancient 
custom of the family for many genera¬ 
tions, after the death of the Rajah, the 
eldest son succeeded him, and the other 
sons had a maintenance for life, and that 
the Zemindary was never divided. He 
therefore prayed that the family usage of 
the Zemindary might be inquired into, 
and that he might be ordered to be put 
into possession of the whole Zemindary. 

In consequence of this complaint and 
request, an inquiry was instituted and a 
report made, and in the result, and on 
the 7th of March, 1771, the Counoil of 
Revenue concluded, or came to the deter¬ 
mination, that the succession to the whole 
Zemindary devolved by inheritance to the 
Rajah Muni Lai, and that Kunchun Lai 
(his uncle) ought to have a reasonable 
and equitable allowance for his subsis¬ 
tence, which, in right of his being des¬ 
cended from a junior branch of the family, 
was secured to him by a clause in the sunud . 

The Naib Dewan’s perwanna of investi¬ 
ture was obtained and sent to Mr. Hig- 
ginson, the supervisor of Pacheet, who 
was desired to instal Muni Lai in the 
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Zemindary , and in May, 1771, Mr. Hig- 
ginson installed him in the whole Zemin¬ 
dary, and delivered to him the Nawab's 
perwanna , and the customary khilate on 
the occasion. Kunchun Lai, on hearing 
that he was deprived of his share of the 
Zemindary which he had possessed (which 
Mr. Higginson calls the half of the Zemin¬ 
dary), retired to Ramgur, and was invit¬ 
ed to return, with a promise of protec¬ 
tion and the enjoyment of a monthly al¬ 
lowance for himself; with this he does 
not appear to have been at first content¬ 
ed, for, on the 15th of June, 1772, he 
complained, by his vakeel, that he had 
been supplanted in his division of the Ze¬ 
mindary, and he prayed that he might 
be restored to his Zemindary ; he was an¬ 
swered, that if he would return to Pa¬ 
cheet, an equitable and reasonable allow¬ 
ance would be granted to him for his sub¬ 
sistence, as was due to him by a clause 
in the sunud . 

Soon after this Bahadur Sing, the only 
son of Kunchun Lai, died, and in August, 
1773, Kunchun Lai adopted as his son, 
Sutroghun (the second son of the Rajah 
Muni Lai), and committed to him what 
is called the whole property, during the 
life and after the death of Kunchun Lai. 

No contemporaneous instrument, exe¬ 
cuted by Muni Lai, is produced j but the 
Pergunna of Kasaepar being within or part 
of the Zemindary of Pacheet, some ar¬ 
rangement was entered into between Muni 
Lai and Kunchun Lai, and a deed is pro¬ 
duced, dated the 26th of July, 1775, by 
which Muni Lai is alleged to have agreed 
as follows :—“ As my uncle, Kunchun 
Lai, has relinquished his half of the Raj, 
and come to terms with me, I have given 
the Pergunna of Kasaepar to him, and as 
he has no son, he has asked me to give 
him Mudhun Lai (another name for Su¬ 
troghun), whom he would adopt, and keep 
as his son ; I have, therefore, according 
to the request of my uncle, given him 
Mudhun Lai, in the presence of [the per¬ 
sons named in the deed], in whose pre¬ 
sence he has given the entire Pergunna 
aud all his property to Mudhun Lai, and 
also have given the Pergunna and entire' 
property of my uncle to Mudhun Lai ” 
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The question in this cause depends en¬ 
tirely on the title which Kunchuu Lai 
had or obtained to the Pergunna of Ka- 
saepar. 

The Appellant alleges, that the Rajah 
had a right to alienate any part of the 
Zemindary ; and that Kunchun Lai, even 
if he had no previous right to Kasaepar, 
acquired a right to it by the deed of the 
26th of July, 1775, and that the circum¬ 
stances under which Kunchun Lai had 
possessed a portion of the Zemindary 
were such, that the relinquishment of his 
claim to it was a sufficient consideration, 
if any consideration were required, for 
the grant to him of the Pergunna of Ka¬ 
saepar. 

The Respondent, on the other hand, 
contends, that the Zemindary was indivi¬ 
sible or inalienable, and consequently, 
that Muni Lai was incapable, for any con- 
sidertion, to transfer any portion of it to 
Kunchun Lai, so as to bind his successor 
in the Zemindary ; he further insists, that 
Muni Lai did not attempt to make an ab¬ 
solute gift of Kasaepar to Kunchun Lai, 
but gave it to him only for the mainte¬ 
nance, or part of the maintenance, to 
which he was entitled from the Rajah, 
and that the gift (being only for mainte¬ 
nance) could have no binding effect 
against the successor of the Rajah. 

The Appellant admits that a grant for 
maintenance ceases with the life of the 
grantor, and he relies on the power of the 
Rajah to alienate, and the actual aliena¬ 
tion which he says, was made, and, under 
these circumstances, the title of the 
Plaintiff fails in either case ; first, if the 
Rajah was incapable of alienating any 
part of the Zemindary , or, secondly, if the 
grant of Kasaepar was for maintenance ; 
and as it appears to us, that the inalien¬ 
ability of the Zemindary has not been 
sufficiently established, it is necessary for 
us to consider, whether or not the grant 
of Muni Lai of Kasaepar to Kunchun Lai 
was for maintenance ? If it was, the Ap¬ 
pellant has no title to it. 

We consider, that by the proceedings 
in 1770 aud 1771, from which Kunchun 
Lai in vain attempted to obtain relief in 
1772, it was clearly established that 
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Muni Lai was entitled by inheritance to 
the whole Zemindary , and that his uncle, 
Kunchun Lai, was entitled to an equita¬ 
ble and reasonable allowance, to be grant¬ 
ed to him for his subsistence. It was in 
this state of their respective rights, that 
the transaction of 1773, or of 1773 and 
1775, took place. It may be questionable 
whether the deed of the 26th of July, 
1775, is genuine ; but supposing it to be 
so, Muni Lai thereby gave the Pergunna 
of Kasaepar to Kunchun Lai, without 
making any mention of maintenance, and 
the circumstauces of the case were such 
that there might have been an intention 
to give more than maintenance, and that 
for valuable consideration. Nevertheless, 
there is nothing in the deed to prove that 
in this gift of the Pergunna of Kasaepar, 
more than a provision for maintenance 
was intended, aud documents of a subse¬ 
quent date appear to us to show satisfac¬ 
torily that no more was intended. 

Kunchuu Lai died about 1781, and was 
succeeded by his adopted son, Sutroghun, 
the second son of Muni Lai. Muni Lai 
died in 1792, and was succeeded in the 
Zemindary by his eldest son, Bhurut 
Sikhur. If the grant of Kasaepar to 
Kunchun Lai had been a valid permanent 
grant, Sutroghun was entitled to it with¬ 
out any re-grant or confirmation by Bhu¬ 
rut Sikhur j but on the 7th of May, 1797, 
as he says, without having seen the form¬ 
er deed, Bhurut Sikhur executed a new 
deed, authorising Sutroghun to possess 
Kasaepar, according to the former deeds. 
This deed is quite consistent with the 
supposition that the former deed was a 
grant for maintenance, but inconsistent 
with the supposition that the former deed 
was absolute. 

We do not think that the least credit 
is due to the deed of contemporaneous 
date alleged to have been executed by 
Sutroghun to Bhurut Sikhur. 

It appears by the report of Mr. Vander 
Hayden (in January, 1799), that the 
country was in a very unsettled state, 
that Bhurut Sikhur was in very great 
pecuniary difficulties ; aud proceedings 
were adopted to set aside sales which 
were supposed to have been improperly 
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obtained from him. And some disputes 
were subsisting between Sutroghun and 
Bhurut Sikkur, respecting the payment 
of so much of the revenue of the Zemin - 
clary as was due from Sutroghun, in res¬ 
pect of Kasaepar, part of the land within 
the Zemindary , to Bhurut Sikhur, by 
whom the revenue of the whole Zemindary 
was payable to Government, and also in 
respect of a money allowance for mainte¬ 
nance, which Sutroghun claimed to be 
due to him from Bhurut Sikhur. 

On the 15th of August, 1803, Sutro¬ 
ghun presented a petition to the Gover¬ 
nor, in which he complained of Bhurut 
Sikhur; that he had stopped an allow¬ 
ance in cash made to him by deed; be¬ 
sides which, he, Sutroghun, had the Per- 
gunna of Kasaepar for his maintenance ; 
and that Bhurut Sikhur had made a grant 
of that Pergunna given for his mainte¬ 
nance to the son of his eldest son. He 
alleged further, that he was enjoying 
Kasaepar as a maintenance from his fa¬ 
ther and the uncle (Muni Lai and Kun- 
chun Lai), and that the Rajah, his brother 
(Bhurut Sikhur), when he succeeded to 
the Raj , gave him a deed, under his seal 
and signature, confirming the former deed, 
and had it registered; yet he was prepar¬ 
ed to take the law into his own hands and 
eject the petitioner from the Pergunna. 
Upon this petition Bhurut Sikhur was 
ordered to report in twelve days; what 
was done upon it does not appear; but 
it seems that Sutroghun was, for that 
time, quieted in his possession of Kasae¬ 
par, for, in November, 1804, he present¬ 
ed another petition, in the commence¬ 
ment of which he states, that he was well 
by favour of the magistrates, to whom it 
was addressed; and that the Pergunna of 
Kasaepar was for his maintenance, and 
that he had enjoyed it by paying the 
Government revenue to the Rajah an¬ 
nually ; and again complaining, that the 
Rajah evaded payment of his annual al¬ 
lowance, and also intended to take pos¬ 
session of the Pei'gunna again ; this peti¬ 
tion was also referred to the Rajah to 
report, and we have no account of what 
was done upon it; but it seems that Su¬ 
troghun, not receiving his money allow- 
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ance from the Rajah, neglected to pay to 
the Rajah the contribution due for Kasae¬ 
par to the revenue of the Zemindary , pay¬ 
able by the Rajah, and an offer was made 
to Sutroghun to have Kasaepar excluded 
from the Zemindary , and entered in his 
own name, if he agreed to it. The dispute 
was continued, and was explained by a 
statement of Mr. Impey, the assistant 
collector at Bancoorah, made on the 9 th 
of April, 1810. 

Bhurut Sikhur died in 1810, and was 
succeeded by Chyte Sing, who died in 
1819, and was succeeded in the Zemin> 
dary by the Respondent. 

Sutroghun ,,Sing died in 1818, and was 
succeeded by the Appellant. 

The dispute which subsisted between 
Bhurut Sikhur and Sutroghun continued 
between the Respondent and the Appel¬ 
lant. 

And the question, as has been stated, 
is, whether Sutroghun was entitled to 
Kasaepar absolutely or only for his main¬ 
tenance 1 And having regard to the res¬ 
pective claims of Muni Lai and Kun- 
chun Lai, in 1770, to the proceedings of 
the Council of Revenue, the deeds of 
1773 and 1775, the confirmation of the 
grants of 1775 by the deed of 1797, and 
the distinct statements and admissions 
made in 1803 and 1804 by Kunchun Lai, 
we are of opinion, that Kunchun Lai was 
entitled to Kasaepar only for his main¬ 
tenance, and consequently, that the Rajah 
(the Plaintiff in the cause below, and now 
the Respondent) was entitled to recover 
possession. 

We shall, therefore, humbly report to 
Her Majesty that the appeal ought to be 
dismissed, and the decree of the 24th of 
February, 1840, affirmed; but considering 
the great length of time during which the 
Appellant continued in possession of the 
Pergunna in question, and the several de¬ 
cisions which have at different times been 
pronounced in his favour, it appears to us, 
that we may, without impropriety, re¬ 
commend the dismissal of the appeal with¬ 
out costs.* 


* This case is reported in the 6th Ben. Sud. Dew 
Rep., p. 282, nora. “ Unund Lai Sing vs. Malm, 
rajah Grurundnarain Deo.” See also Beebee Pun- 
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12th February , 1850. 

Present : 

Members of the Judicial Committee ,—Lord 
Langdale, Lord Campbell, the Right Hon. 
Dr. Lushington, the Right Hon. T. Pem¬ 
berton Leigh, and the Right Hon. Sir Ed¬ 
ward Ryan. 

On Appeal from the Sudder Dewanny 
Adawlut at Bengal. 

Raja Sutti Churn Ghosal,* *.,, Appellant, 
verstcs 

Sri Mudden Kishore Indoo, Respondent. 

Petition for the dismissal of an appeal from the 
Sudder Court in India, and from an order, direct¬ 
ing the Court to take further proceedings in pur¬ 
suance of an agreement entered into between the 
parties for the withdrawal of the appeal, refused. 

However, leave was granted to apply to the Court 
in India to take such proceedings. 

This was a petition to dismiss an ap¬ 
peal. The parties executed, in India, a 
razinamali (deed of compromise), for the 
settlement of their respective claims, the 
subject of the cause, and for the with¬ 
drawal of the appeal, upon certain condi¬ 
tions specified therein, which respected 
the taking the accounts of the wasilat , or 
mesne profits. The petition, besides pray¬ 
ing for the withdrawal of the appeal, pray¬ 
ed, that directions might be given to the 
Sudder Dewanny Court to carry into ef¬ 
fect the terms of the deed of razinamah. 

Mr. Turner , Q. C., in support of the 
Petition. 

Mr. Wigram , Q. C., for the Respondent. 
Their Lordships granted leave to with¬ 
draw the appeal, but refused to make au 
Order directing the Sudder Dewanny 
Court to carry into execution the terms 
of the deed of razinamah ; leave being re¬ 
served to the parties to apply to the 
Court below, to take further proceedings 
under such agreement. 

The following Order in Council was 
made upon the Petition :— 

“ Her Majesty, having taken the said 
report into consideration, was pleased, by 

churn Koomareo vs. Maharajah Gurundnarain Deo, 
(6, Ben. Sud. Dew. Rep., p. 140,) and Mussummaut 
Mahranee vs. Benee Persliad Rai (4, Ben. Sud. Dew. 
Rep., p. 02, new ed., p. 79). 
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and with the advice of Her Privy Council, 
to approve thereof, and to order, as it is 
hereby ordered, that the said appeal be, 
and the same is hereby, dismissed, with 
leave to the parties to apply to the said 
Court of Sudder Dewanny Adawlut, to 
take further proceedings in pursuance of 
the said agreement, whereof the Judges of 
the Court of Sudder Dewanny Adawlut, 
at Fort William, in Bengal, for the time 
being, and all other persons whom it may 
concern, are to take notice, and govern 
themselves accordingly.” 


3S 1 

> Respondents. 


27th and 28th June , 1850. 

Present : 

Members of the Judicial Committee ,—Lord 
Langdale, Mr. Baron Parke, the Right 
Hon. Dr. Lushington, the Right Hon. T. 
Pemberton Leigh, and the Right Hon. Sir 
Edward Ryan. 

On Appeal from the Supreme Court of Ju¬ 
dicature at Bombay. 

DoolubdassPettamberdass ) , ... 

and others,* j Appellants, 

versus 

Ramloll Thackoorseydass 
and others,.,. 

In an action on wager-contract that the average 
price, which a chest ot Patna Opium should be sold 
lor, and realise, at the first Government sale, should 
exceed a certain fixed price, the Plaintiffs sought to 
recover the difference between the fixed price, and 
the average price at the sale, the Defendants con¬ 
tending that the contract was voidable on the 
ground of fraud as the Plaintiff attempted, by bid¬ 
ding by themselves and agents, to enhance the 
price :—Held that the contract was not voidable at 
the option of the Defendants on the above ground, 
as the Defendants well knew when they made the 
wagers, that the Plaintiff would use all their efforts 
and power to run up the price at the sale. 

Held also that the acts of the Plaintiff were no 
fraud on the loud fide purchasers, the market being 
open to all, who bought, whatever their object 
might be; and that the employment of agents who 
were all cognizant of the purpose of raising the 
price, to bid at such sale, there being no crimen 
falsi committed, did not constitute an illegal con¬ 
spiracy. 

The offence of ingrossing can be committed only 
with respect to the necessaries of life. 

By the sixth Article of the Convention between 
Great Britain and France, the French Government 
had a right to request a reserve out of the quantity of 


# 5, Moore’s I. A., p. 109. 

107—109 


51 2 








opium sold at the Government sale, not exceeding 
300 chests a year, at the average rate of sale, Held 
that no fraud on the vendors was committed by 
the Plaintiffs purchasing from the French Consul, 
the option, meaning not to exercise that right of 
purchase, but to cause the quantity to he restrained, 
and so diminish the quantity of opium to be sold 
at the sale. 

The Act of the Governor-General in Council, 
promulgated on the 10th of October 1848, intituled 
‘ An Act for avoiding wagers’ did not affect the ex¬ 
isting -contracts; at all events not those contracts, 
on which actions had already been obtained. 

Statutes are, primd fade , deemed to be prospec¬ 
tive only, “ nova constitutio futuris formam im- 
ponere debet , non-prceteritis .” 

Levi vs. Levi (6 Carr, and Pay. 239) observed upon 
and questioned. 

Moon vs. Durden (2 Exch. Rep* 22) approved of. 

9th December , 1850. 

Mr. Baron Parke : 

This case was fully argued before tlieir 
Lordships at the sittings after last Tri¬ 
nity term. 

It is an appeal from the judgment of 
the Supreme Court of Bombay, in an ac¬ 
tion commenced in January, 1847, on 
forty-five wager contracts, entered into 
in October and November, 1846, that the 
average price which a chest of Patna 
opium should be sold for and realize, at 
the first Government sale, should exceed 
a certain fixed price. The Plaintiffs in 
the different counts aver what the aver¬ 
age price at that sale was, and seek to 
recover the differences between that price 
and the fixed sum per chest, amounting 
to a very large sum of money. 

The Defendants pleaded :—First. The 
general issue. Secondly. That the Plain¬ 
tiffs caused them to enter into and make 
the several contracts, and that the De¬ 
fendants were, in fact, induced to enter 
into and make the same, through the 
fraud and covin of the Plaintiffs, and of 
other persons in collusion with them. 
Thirdly. That the average price per 
chest of the Patna opium so sold, at the 
said public Government sale, was an aver¬ 
age price obtained by and through the 
fraud and covin of the Plaintiffs and 
others, in concert and collusion with them. 
And lastly, a plea was added, which was 
in substance, that the term, “ first Go¬ 
vernment sale,” &c., denoted such a pub¬ 
lic auction sale, as should be held, sub- 
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ject to certain accustomed terms and con¬ 
ditions, and not otherwise, as should then 
next take place, and that no such public 
sale did take place, but that a sale took 
place subject to terms materially different. 

The Plaintiffs traversed such special 
plea by the general replication de injurid, 
and the cause came on to be tried, in 
March, 1849, before the Chief Justice, Sir 
Erskine Perry and Mr. Justice Yardley, 
who, after time taken to consider, differed 
in opinion, and pronounced their verdict 
on the 2nd of April, 1849. Both agreed 
in finding a verdict for the Plaintiffs on 
the first and last issues ; but on the se¬ 
cond and third, the Chief Justice was in 
favour of the Plaintiffs; Mr. Justice 
Yardley, of the Defendants j but, as pro¬ 
vided for in such a case, the judgment 
was given according to the opinion of the 
Chief Justice, and the sum recovered was 
given with interest and costs, and against 
that judgment there is an appeal. 

In the argument before us, the objec¬ 
tions which, we collect from the papers, 
were taken in the Court below, were re¬ 
newed, and additional objections urged to 
the Plaintiffs’ right to recover. 

I will shortly recapitulate those objec¬ 
tions, and it will then be found, that the 
main question to be decided is a mere 
question of fact. One of those objections 
which were taken at the trial was, that 
the contracts were not proved to have 
been made by the Defendants’ authority, 
and that, if proved, they were not pro¬ 
perly described, being contracts, as they 
were in form, for the purchase and deli¬ 
very of opium, not wagers or contracts 
for the payment of differences as alleged. 

Their Lordships were of opinion, and 
expressed that opinion in the course of 
the argument, that there was ample evi¬ 
dence of the authority of the Defendants’ 
brokers to make the contracts, and also 
that the real nature of those nominal 
purchases was, that they were contracts 
to pay differences $ so that the unanimous 
decision of the Court on these points must 
be deemed quite satisfactory. 

Another objection also was taken on 
trial, arising on the fourth plea. It ap¬ 
peared that the course was, that all sales 





of opium, of which the East India Com¬ 
pany had the monopoly, took place at 
stated periods, which were advertised ; 
and at the time of the contracts the first 
sale of opium was advertised for the 30th 
of November, 1846, subject to certain 
conditions. This sale turned out to be 
abortive, as the whole day was spent in 
bidding up the opium to an extravagant 
price, and the Company’s agents would 
not allow the sale to take place. The 
sale intended for the 30th of November 
was postponed till the 7th of December, 
and fresh conditions were prescribed for 
that sale, which took plaoe then ; all the 
opium was sold, and the average price of 
a chest exceeded that which the Plaintiff’s 
and the Defendants had fixed upon in 
their wagers. 

It was contended for the Defendants, 
that the first sale mentioned in their con¬ 
tracts was meant to be a first sale, sub¬ 
ject to the then usual conditions, and as 
there had been no such sale, the event 
contemplated had never occurred, and, 
therefore, the wager had not been lost. 

If the additional qualification, that the 
first Government sale should be a sale 
subject to the same conditions as were 
then imposed, could be imported into the 
contract by parol (which we need not de¬ 
cide), the evidence, as the Court has al¬ 
ready intimated, did not prove any usage 
of trade to that effect. Indeed, there is 
evidence to the contrary. That objec¬ 
tion, therefore, fails. 

But it was also contended, that the ex¬ 
posure to sale on the 30th of November 
was the first sale meant by the contract, 
and that on that sale there was no differ¬ 
ence between the price fixed and that ac¬ 
tually realized, because no price was ob¬ 
tained, and, therefore, the wager had not 
been lost; and though this had not been 
made the subject of a plea, yet, that it 
was an available objection in reduction of 
damages, and that only nominal damages 
should be recovered, as there was in effect 
no difference to be paid. 

We, however, think, that according to 
the true construction of the contract, the 
price of the first actual sale was the ob¬ 
ject of the wager, and the intended sale 


on the 30th of November was not a sale, 
but the sale on the 7th of December was 
the first sale. This objection, therefore, 
also fails. 

Two other objections, one of which 
could not be, and the other was not urged 
in the Court below, were also taken, in 
both of which their Lordships intimated 
their opinon in favour of the Respondents, 
and they see no reason now to alter it. 

The first was, that since the contracts 
were entered into, and since the com¬ 
mencement of the trial in the Court at 
Bombay, these contracts were rendered 
invalid by the Act of the Governor-Ge¬ 
neral in Council, on the 10th of October, 
1848, intituled, “An Act for avoiding 
wagers,” and, therefore, the Plaintiffs 
could not have judgment, and that this 
judgment ought to be reversed. 

The Act provides, “ That all agreements, 
whether made in speaking, writing, or 
otherwise, by way of gaming or wagering, 
shall be null and void ; and no suit shall 
be allowed in any Court of Law or Equity 
for recovering any sum of money or va¬ 
luable thing alleged to be won on any 
wager, or entrusted to any person to abide 
the event of any game, or on which any 
wager is made.” 

Their Lordships are of opinion, that 
this Legislative Act is not to be construed 
as affecting existing contracts; at all 
events, not those contracts on which ac¬ 
tions have already been commenced, for 
Statutes are primd facie deemed to be 
prospective only “ nova constiiutio futuris 
formam imponere debet, non prceteritis ” 
(2 Inst. 392), and there are no words in 
this Act sufficient to show the intention 
of the Legislature to affect existing rights. 
Their Lordships agree in the judgment of 
the majority of the Court of Exchequer, 
on the construction of the corresponding 
Act of Parliament of the United Kingdom, 
in Moon vs. Durden (2 Exch. Rep. 22). 

In the next place it was contended, that 
by the Hindoo law such contracts were 
void, and that this objection was open to 
the Appellants, the declaration being on 
the face of it bad. 

Their Lordships have already said that 
they are not satisfied from the authorities 
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referred to, that such is the law among 
the Hindoos, and supposing that primd 
facie the contracts are to be taken to be 
between persons of that nation, a point 
on which we need say nothing, we think 
we cannot say that the contracts were il¬ 
legal, especially as the point was not made 
in the Court below, which had better 
means of deciding that question than we 
have. 

It remains, therefore, for us to consider 
the other and the main objections to the 
right of the Plaintiffs to recover, arising 
on the second and third pleas which have 
been most relied upon in the argument 
before us. 

For the Appellants (the Defendants 
below), it was contended, that it was a 
fraud on the Defendants, in such wagers 
as these, to bring about the event by 
•which each wager could be won by acts 
of their own, that such fraud was medi¬ 
tated and prepared by the Plaintiffs be¬ 
fore the contracts were entered into, and, 
therefore, the Defendants meditating no 
such acts on the part of the Plaintiffs, 
the contract was void on the ground of 
fraud on them ; and the second plea 
should have been found for the Defen¬ 
dants, or, if not, that, at all events, the 
meditated fraud having been carried into 
effect, and the prices raised by the acts 
of the Plaintiffs and their agents, those 
prices were fraudulently raised as against 
the Defendants, and, therefore, the third 
plea ought to have been found for the 
Defendants. 

This point appears to their Lordships 
to be purely a question of fact, depend¬ 
ing on the evidence. 

It may be conceded that there was 
evidence, not that any steps were taken 
to enhance the price, by employing per¬ 
sons to bid at the intended sale, prior to 
the date of the contracts, but to raise a 
reasonable inference that the Plaintiffs at 
that time meant by their own acts to 
raise the market, and then the question 
would be, whether this intention would 
enable the Defendants to avoid the con¬ 
tracts under the second plea. Further, 
there was ample evidence, no doubt, that 
the Plaintiffs did try to raise the price at 
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the sale, by their own acts, and did suc¬ 
ceed in so doing; and the question is, 
whether these acts are a fraud on the 
Defendants, within the meaning of the 
third plea. This, the main point in the 
case, and which applies to both pleas, de¬ 
pends entirely on the question of fact, 
what was the understanding of the par¬ 
ties to the contract when it was made % 

Both the learned Judges of the Court 
below appear to have agreed upon this 
being the question. 

The Chief Justice, in his very learned 
judgment, most correctly states, that if 
the event, on which both parties were 
speculating, was the market price, as it 
should be governed by the ordinary cases 
of supply and demand, or as it should be 
governed by the contests of speculators, 
wholly unconnected with the Plaintiffs, 
then, undoubtedly, the Plaintiffs would 
have taken a fraudulent advantage, and 
the 'event brought about by their own 
agency is not the event which was con¬ 
templated in the contract of hazard en¬ 
tered into by the parties $ and Mr. Justice 
Yardley agrees in that position, and illus¬ 
trates it by a simple supposed case, in 
which it would be manifestly a fraud in 
one of the contracting parties against the 
other, himself, by his own act, to win the 
wager j as where a man bets that a horse 
would fetch a certain price at an auction, 
he could not win the wager by bidding 
that very sum; and there can be no 
doubt upon that proposition. 

But the true question is stated most 
correctly by the Chief Justice, to turn on 
one point, was it understood by the parties 
at the time the bets were made, that it 
was competent for the Plaintiffs to enter 
into the market as speculators, and en¬ 
deavour to raise the price by their own 
biddings ? And this is the question of 
fact on which the two learned Judges dif¬ 
fered. Mr. justice Yardley thinking, that 
the evidence did not prove any such un¬ 
derstanding ; indeed, going so far as to 
intimate an opinion, that nothing short of 
the expression of that understanding in the 
contract itself would be sufficient. The 
Chief Justice being of opinion, that the 
understanding was most clearly proved, 
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that the Defendants knew well when they 
made the wagers, that the Plaintiffs would 
use all their efforts and all the power 
which their command of capital gave 
them, to run up the prices at the sale, 
and that the Defendants contracted with 
them on those terms, and that the wagers 
were in fact nothing more than one spe¬ 
culator backing his own opinion against 
that of another, on an event to be operat¬ 
ed upon by the wealth, faculties and 
judgment of both parties ; that according 
to their mutual understanding, each, 
therefore, had a right to use the means in 
his power, one to elevate the market price 
by bidding and inducing others to bid; 
the other to depress it, by persuading 
persons not to bid, always supposing that 
such means were otherwise legal. 

Upon a full consideration of the evi¬ 
dence, their Lordships are of opinion, that 
the view taken of it by the Chief Justice 
is the correct one, and we think his deci¬ 
sion as to the matter of fact fully war¬ 
ranted and called for by the evidence in 
the case. 

The Plaintiffs had entered into a great 
speculation, the success of which was very 
doubtful, and depended on the amount of 
capital they could produce, when the 
opium was to be paid for, and the num¬ 
ber of wagering contracts they could 
make upon the price of it in the mean¬ 
time, and also upon the greater activity 
of themselves and their agents in bidding 
to raise the price, than that of the De¬ 
fendants or their agents in endeavouring 
to lower it. This, we think, is clearly 
proved. 

It is true that some witnesses use the 
expression, that it was the practice for 
the speculators for a rise, to attend them¬ 
selves and bid at a sale ; and an argu¬ 
ment is used that the evidence shows 
only an understanding that the contract¬ 
ing party should himself bid ; but the 
witnesses do not state negatively that 
another, or others, might not attend on 
his behalf $ and one of the witnesses, 
Dadebhoy liustomjee, gives evideuce that 
speculators for such a rise influence the 
market, and that a large purchaser al¬ 
ways bought through several bauds. 


So far as relates to the understanding 
between the parties as to what it is com¬ 
petent for either to do, we think, that the 
evidence does not show that the parties 
were to be confined to their own personal 
efforts, by bidding themselves, or induc¬ 
ing others not to bid, but that they are 
at liberty to employ agents, and not one 
agent only, for these purposes, without 
breaking the contract between them. 
Whether the employing of more agents 
than one will render the act of bidding 
illegal, as to third persons, is another 
point, which will afterwards be consider¬ 
ed. Between the parties, we think it was 
dearly no violation of their mutual un¬ 
derstanding so to do. 

Their Lordships think, therefore, that 
the efforts made to raise the market by 
the Plaintiffs, by bidding by themselves 
and agents, were no fraud on the Defen¬ 
dants, as such course was, according to 
the understanding of both parties, to be 
pursued, and consequently, that the in¬ 
tention to use those efforts was not a 
fraud which rendered the contract voidable 
by the Defendants. 

But it was further argued, that even 
admitting that there was no fraud on the 
Defendants by pursuing that course, the 
acts done by the Plaintiffs and their 
agents were a fraud on third persons, and, 
therefore, illegal, and that the contract 
might be avoided by reason of that in¬ 
tended fraud ; or, at all events, that the 
Plaintiffs could not recover damages which 
they were only entitled to do by reason 
of that fraud on third persons. Jt would 
seem from the report of the judgment in 
the Court below, that this view of the 
case was not pressed on the learned 
Judges. Both consider only whether this 
conduct would be a fraud on the contract¬ 
ing parties, and the Chief Justice states 
that the acts were admitted to be “ not 
otherwise illegal.” 

But, on the hearing of this appeal, this 
further objection is brought forward, and 
we are bound to dispose of it. The ob¬ 
jection is, that the means used by bidding 
merely to enhance the price, was a fraud 
on those who were intending to purchase 
' bond fide , and especially when others con- 
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spired with the Plaintiffs to bid for the 
Bame purpose; and, further, that the act 
of giving to the French Consul the sum 
of Rs. 30,000, to induce him to exercise 
the option given by Treaty to the King 
of the French, to buy 300 chests, was 
also a fraud on the East India Company, 
and the average price having been raised 
by these acts conjointly, the Plaintiffs 
could not recover if either was illegal. 

It was argued on behalf of the Respon¬ 
dents, that this species of fraud and con¬ 
sequent illegality did not fall within the 
meaning of the third plea ; and so their 
Lordships are disposed to think ; but, 
being unwilling to dispose of so great a 
case upon a point of pleading, they pro¬ 
ceed to consider whether the Defendants 
are entitled to succeed on the merits. 

With respect to the bidding by one of 
the Plaintiffs himself, said to be done 
merely to enhance the price, their Lord- 
ships think it was no fraud on any one. 
There is no law which prevents any per¬ 
son buying any quantity of a commodity 
at any price that he likes, whether to use 
himself, or to sell again in gross or by re¬ 
tail, or to give away, or to prevent another 
having it, provided always, that he does 
not commit the Common Law offence of 
forestalling and regrating, which this is 
not, or ingrossing, which the authorities 
show can be committed only with respect 
to the necessaries of life ; provided, also, 
that he makes no false representation in 
order to effect the purchase. 

In all these cases, the buying of any 
commodity when the purchaser does not 
want it, necessarily raises the prioe, and 
so causes a damage to all others who do, 
and who buy for the purpose of using it; 
but the purchase is not on that account 
a fraud on them. The market is open to 
all who buy, whatever their object may 
be : whether the Plaintiffs meant to buy 
to sell again at a profit, or to make their 
profits by the collateral contracts that 
they had entered into with others, ap¬ 
pears to their Lordships to make no dif¬ 
ference. 

But it is said, that the fact of employ¬ 
ing several agents who were all cognizant 
of the purpose as well as the Plaintiffs, 
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constituted an illegal conspiracy, an in¬ 
dictable offence j and the Plaintiffs cannot, 
therefore, recover a difference of price 
created by that illegal conspiracy. But 
so far as the doctrine of conspiracy has 
been extended, we do not find that there 
is any satisfactory authority that this 
would be an indictable offence where there 
was no crimen falsi committed, when the 
commodity is not a necessary of life, to 
which only, as has been said, the offence 
of engrossing or regrating applies ; a 
charge of a description which not only 
ought not to be extended, and which it¬ 
self would not meet with much counte¬ 
nance in these times, when the true prin¬ 
ciples of trade and commerce are better 
and more generally understood. 

The dictum of Baron Gurney in the 
case of Levi vs. Levi (6 Carr, and Pay. 
239) was much relied upon, to show that 
an agreement of several not to bid at 
an auction was an indictable offence j but 
this was a mere dictum in a Nisi Prius 
case, and cannot, we think, be relied 
upon. 

It is argued, however, that this pro¬ 
ceeding by bidding by the Plaintiffs them¬ 
selves, or in conjunction with others, is 
analogous to “ puffing,” and is illegal on 
the same principle. But the distinction 
is in our judgment plain. A puffer is not 
a real bidder. By arrangement between 
him and the vendor his bid is to go for 
nothing; but as to the competing bidders, 
it appears to be what it is not, a real bid- 
ding, and the vendor, by authorizing it, 
is guilty of a fraud on them, and cannot 
profit by it. 

Here the Plaintiffs and their agents are 
all real bidders. He whose bid is the 
highest is bound to pay the price, and no 
false colours have been held out to other 
intended buyers. 

Another point insisted upon before us 
was, that the purchase of the option re¬ 
served to the French Government was 
illegal. 

By the sixth Article of the Convention 
between Great Britain and France, there 
is reserved to the French Government, or 
those employed by them, the right to re¬ 
quest a reserve of not exceeding 300 







chests a year, and if the quantity requir¬ 
ed is not taken and paid for in the agreed 
period, the quantity required is to go in 
reduction of the 300 chests. 

The Plaintiffs purchased from the 
French Consul this option, for Rs. 30,000, 
meaning not to exercise the right of pur¬ 
chase, but to cause the quantity to be re¬ 
tained, and so diminish the quantity of 
opium to be sold at the sale. The requi¬ 
sition was accordingly made, and the 
quantity offered for sale at that sale, di¬ 
minished by 300 chests. 

It was argued that this was a fraud 
against the East India Company, the ven¬ 
dors, who were thereby prevented from 
selling the 300 chests at that sale, which 
they would have done if the French Go¬ 
vernment had been left to itself. But 
their Lordships do not think, that this is 
a fraud on the Company. By the Treaty, 
the French Government has an unlimited 
power of exercising the option, and may 
do so for any reason they may think fit, 
and the East India Company have no 
right which is infringed upon by the exer¬ 
cise of the option for a collateral pecuni¬ 
ary advantage. It was indeed insinuated 
that this sum was given as a bribe to the 
French Consul, and was, therefore, a fraud 
on his Government; but it is not proved 
that the money was given as a bribe, but 
it must be intended that it was given for 
the use of the French Government. 

Their Lordships, therefore, think that 
none of these objections are sustained, 
and that the Plaintiffs’ conduct does not 
appear to have been illegal. However 
much they disapprove of these wagering 
transactions (which happily are now put 
an end to), however disreputable and un¬ 
becoming in men of a nice sense of honour, 
or of high mercantile character, were the 
means adopted by the Plaintiff's to win 
their wager may be, still we cannot pro¬ 
nounce them to be fraudulent in contem¬ 
plation of law, which only seeks to lay 
down broad rules for the government of 
human conduct applicable to all classes 
of persons, and does not exonerate parties 
from their contracts (which it is its pri¬ 
mary duty to enforce) on the ground of 
fraud, except where they are distinctly 


shown to be inviolation of the ordinary 
rules of morality. Our attention was 
called to the decision of the learned 
Judges of the Supreme Court of Calcutta 
in a similar case (a). The Judges of that 
Court on the trial considered the conduct 
of the Plaintiffs as not fraudulent, and 
gave their verdict for the Plaintiffs at 
Nisi Prius. That opinion they subse¬ 
quently changed. What the particular 
facts in evidence were, to show that it 
was the understanding of the contracting 
parties as to using all means to raise or 
depress the price, does uot appear, and, 
therefore, we are not in a condition to 
say what the verdict ought to have been ; 
but the opinion delivered by these learn¬ 
ed Judges on the supposition that there 
was such an understanding, that the bid¬ 
ding was a fraud on third parties, we 
cannot think to be well founded. 

We are of opinion, therefore, that the 
Plaintiffs were entitled to recover in this 
action. 

Two subordinate points remain for con¬ 
sideration. 

First, as to interest, we think the Court 
below were warranted in giving it, for it 
appears that interest was accustomed to 
be paid on such pecuniary transactions. 

Lastly, as to costs, we conour in the 
opinion of the Chief Justice, that the ge¬ 
neral rule should be that they follow the 
event of the verdict, and in this case, as 
the verdict for the Plaintiff’s was, in the 
judgment of their Lordships, right, they 
ought to have their costs. 

We shall, therefore, recommend to Her 
Majesty that the judgment should be 
affirmed, and the appeal dismissed, with 
costs. 

(a) Sahajram vs. Chytun Doss, decided by the 
Supreme Court at Calcutta, on the 28th of Janu¬ 
ary, 1850. 
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18th February , 1851 . 

Present : 

Lord Langdale, the Right Hon. Dr. Lushing- 
ton, the Right Hon. T. Pemberton Leigh, 
and the Right Hon. Sir Edward Ryan. 

On Appeal from the Supreme Court at 
Bombay. 

Thomas Charles Lough-| A llard 
nan and others,* ... j 7 


LNA | Respondents. 


Haji Joosub Bhulladina 

and another, 

Upon tlie construction of the Charter, constitut' 
ing the Supreme Court of Bombay a Court of Ad¬ 
miralty, the rule and practice of the High Court 
of Admiralty in England were held to prevail in 
governing the proceedings of the Court of Bombay. 

Where, therefore, in a salvage case, the asserted 
salvors being pronounced not entitled to the sal¬ 
vage on March 1849, the Promovents moved on 
April for a rule to show cause why the Respondents 
should not pay to the Promovents their costs, and 
the motion was refused:— Held, on the salvors 
appealing from that order,— 

That that appeal was entirely perempted by the 
transactions of April and that it would not be with¬ 
in the power of the Court of Admiralty at Bombay, 
to grant the appeal under any circumstances of 
mistake or difficulties whatever. 

Under the circumstances of the case, their Lord- 
ships were of opinion that costs ought not to be 
given. 

The Right Hon. Dr. Lushington : 

The present question arises upon an 
objection taken on behalf of the owners of 
the property, against which the salvors 
claim, on the ground, that the asserted 
salvors ought not to be permitted, under 
the circumstances of the case, to proceed 
with their appeal against the sentence of 
the Admiralty Court at Bombay, by which 
sentence it was pronounced, that they 
were not entitled to salvage. 

The facts of the case are shortly these : 
the principal sentence was pronounced on 
the 14th of March, 1849, and on the 5th 
of April, as appears from the papers, the 
following proceeding took place :—“ Mr. 
Advocate-General being of Counsel for 
Promovents, moved for a rule to show 
cause why the Respondents should not 
pay to the Promovents their costs of the 
proceedings in the above matter; where- 


* 5, Moore’s I. A., p. 137. 
139—41 


upon, and on hearing Mr. Howard, also 
of Counsel for the Promovents, who fol¬ 
lowed on the same side, it was ordered, 
that the said motion be refused, and that 
each party do pay their own costs of the 
hearing in the above matter, and of ail 
other proceedings therein.” 

Now, there cannot be any doubt, that 
if proceedings, such as are here mention¬ 
ed, had taken place in the High Court of 
Admiralty, in England, or in any Vice- 
Admiralty Court, or Admiralty Court go¬ 
verned by the same rules and regulations, 
any right of appeal, which existed in the 
claimants on the 14th of March, 1849, 
would have been entirely perempted and 
put an end to by those proceedings on the 
5th of April. This is a rule which has 
always been adhered to with great strict¬ 
ness, and one of the cases which have 
been cited, the case of “ The ship Cliftonf 
proves with what severity the Court has 
been in the habit of applying this rule. 
We apprehend that the effect of perempt- 
ing the appeal is entirely to take away 
the right of ^the Appellants to appeal at 
all, and that nothing that is hereafter 
done can restore the Appellants to the 
condition in which they were before the 
time when the act of peremption took 
place. 

This being so, according to the general 
course of proceedings in the High Court 
of Admiralty, and in all other Courts 
following the same rules of practice, the 
question which their Lordships have now 
to determine is, whether the same rules 
and the same mode of practice prevail in 
the Admiralty Court at Bombay, or whe¬ 
ther any and what alteration has been 
made in consequence of the Charter which 
has created that Court. 

There are two parts of the Charter to 
which it will be necessary to advert; first, 
that part of the Charter which confers 
upon the Court at Bombay the power of 
deciding Admiralty causes ; and, secondly, 
that part of the Charter which provides 
for appeals generally. 

Now, that part of the Charter which 
establishes the admiralty jurisdiction of 
the Court is in these words :—“We do 
hereby grant, ordain, establish, and ap- 
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point, that the Supreme Court of Judica¬ 
ture at Bombay shall be a Court of Ad¬ 
miralty,” for certain territories and dis¬ 
tricts therein mentioned ; and then it 
grants to that Court “ full power and 
authority to take cognizance of, hear, 
examine, try and determine all causes, 
civil and maritime, and all pleas of con¬ 
tracts, debts, exchanges, policies of as¬ 
surance,” and so on, “ which, in any man¬ 
ner whatsoever, relate to freight, or money 
due for ships hired and let out, transport 
money, maritime usury, bottomry or res¬ 
pondentia, or to extortions, trespasses, in¬ 
juries, complaints, demands, and matters, 
civil and maritime, whatsoever, between 
merchants, owners, and proprietors of 
ships and vessels, employed or used with¬ 
in the jurisdiction aforesaid.” And then 
it states, that they shall take cognizance 
thereof, “ as the same is used and exer¬ 
cised in that part of Great Britain called 
England, together with all and singular 
their incidents, emergeuts, and dependen¬ 
cies, annexed and connexed causes what¬ 
soever ; and to proceed summarily therein, 
with all possible despatch, according to 
the course of our Admiralty of that part 
of Great Britain called England.” 

It appears, therefore, that by the au¬ 
thority of this Charter, founded upon the 
Act of Parliament (a), the Court of Bom¬ 
bay became a Court of Admiralty for the 
purposes therein stated, and that the 
mode of proceeding is strictly enjoined to 
be, according to the course in use in the 
High Court of Admiralty in England. 
Unless, therefore, there is something in 
this Charter to the contrary, it would ne¬ 
cessarily follow, that in what relates to 
the peremption of an appeal, the same 
Cause which would operate to perempt an 
appeal here will perempt an appeal in the 
Court of Admiralty at Bombay. 

This being so, the next step is to ad¬ 
vert to that part of the Charter which 
gives power to appeal to the Queen in 
Council, and then to see whether, on the 
fair construction of that Charter, it can 
be construed as changing or altering the 
effect of that part of it, to which I have 


(a) 4 Geo. IV., c. 71, sec. 7. 


already adverted. It is in these words . 
“ And we do hereby direct, establish, and 
ordain, that if any person or persons shall 
find him, her, or themselves aggrieved, 
b y an y judgment or determination of the 
Supreme Court of Judicature at Bombay, 
in any case whatsoever, it shall and may 
be lawful for him, her, or them, to appeal 
to us, our heirs or successors, in our or 
their Privy Council, in such manner and 
under such restrictions and qualifications 
as are hereinafter mentioned, that is to 
say, in all judgments or determination 
made by the Supreme Court of Judicature 
at Bombay, in any civil cause, the party 
or parties against whom, or to whose im¬ 
mediate prejudice the said judgment or 
determination shall be or tend, may by 
his or their humble petition, to be pre¬ 
ferred for that purpose to the said Court, 
pray leave to appeal to us, our heirs or 
successors, in our or their Privy Council, 
stating in such petition the cause or causes 
of appeal; and in case such leave to ap¬ 
peal shall be prayed, by the party or par¬ 
ties who is or are directed to pay any sum 
of money, or to perform any duty, the 
said Court shall and is hereby empowered 
to award, that such determination or judg¬ 
ment shall be carried into execution, or 
that sufficient security shall be given *” 
and then it directs that security shall be 
given for the costs, and for performance 
of judgment. 

It does not appear that in this, or any 
subsequent clause, there is any immediate 
reference to the Court of Admiralty, or to 
that part of the Charter which establish¬ 
ed the Court of Admiralty at Bombay ; 
and, consequently, that part of the Char¬ 
ter which establishes the Court of Admi¬ 
ralty at Bombay, and directs the proceed¬ 
ings to be according to the rule of the 
High Court of Admiralty here, must pre¬ 
vail, unless we can find in any part of 
this Charter something that shall coun¬ 
teract that clause, and direct another 
mode of proceeding. 

Now it appears to us that it is quite 
impossible, with reference to those gene¬ 
ral words, to draw any other inference. 

It is not necessary to consider, whether 
the clause as to appeals may in any way 
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affect the time within which the appeal 
shall be granted j because the proper 
question to be considered and determined 
now, is not a question as to the ordinary 
right to appeal, or the time aud manner 
in which the appeal shall be asserted, or 
within what period it shall be asserted ; 
it is simply this question, whether certain 
acts done in the Court of Admiralty of 
Bombay, are or are not a peremption of 
the right of appeal. We are of opinion, 
therefore, that the rule and practice of 
the High Court of Admiralty must ne¬ 
cessarily prevail in governing the pro¬ 
ceedings of the Court of Bombay, and 
that, consequently, this appeal has been 
altogether perempted. 

Another difficulty arose in this case, to 
which it may be necessary slightly to ad¬ 
vert ; instead. of appearing under protest, 
as is the ordinary course where the party 
who is cited to appear denies the right to 
appeal, an absolute appearance was given 
in this case; and the objection is now 
taken at the bar for the first time, though 
it is introduced in the case which the 
Respondents have presented. It appears 
to us, that though it is very inconvenient, 
and this course of proceeding exposed the 
parties to considerable additional expense, 
yet that it cannot have the effect of pre¬ 
venting that which had taken place, name¬ 
ly, the peremption of the appeal, at a 
time long antecedent. And it may be 
well to observe here, with regard to the 
leave to appeal, given by the Court at 
Bombay, it is quite obvious that, acting 
as the High Court of Admiralty there, if 
the appeal had been once perempted, it 
was beyond the power of the Court to 
make any order allowing the appeal to be 
prosecuted. 

We think, therefore, that it is clearly 
shown that this appeal was entirely per¬ 
empted by the transactions of the 5th of 
April ; that it is impracticable in any le¬ 
gal view of the case to revive the proceed¬ 
ings, when they are once perempted, aud 
that it would not be within the power of 
the Court of Admiralty to grant the ap¬ 
peal under any circumstances of mistake 
or difficulty whatever. We think also, 
that the circumstance of the Respondents | 
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not appearing under protest, though at¬ 
tended with inconvenience to the parties, 
cannot by possibility affect their right in 
this case. For these reasons we are un¬ 
der the necessity of pronouncing in favour 
of the objection which has been taken, 
that the Appellants are not at liberty to 
proceed further in this appeal. It must, 
therefore, be dismissed ; but looking at 
all the circumstances of the case, their 
Lordships are of opinion that no costs 
ought to be given (a). 


19th , 21st and 22nd February , 1851. 
Present : 

Members of the Judicial Committee ,—Lord 
Langdale, the Right Hon. Dr. Lushington, 
the Right Hon. T. Pemberton Leigh, and 
the Right Hon. Sir Edward Ryan. 

On Appeal from the Sudder Dewanny 
Court at Bengal. 

Baboo Kasi Persad Narain,* Appellant , 


Mussumat Kawalbasi\ 

Kooer, Baboo Goor > 

Persad Narain, and C ^ es P ondenU - 
Kalli Persad Narain, ) 

Where a claim to the property of a deceased 
Hindu, by his nephews, under a deed of heirship, 
against his daughter, to whom possession was 
given by .the Foujdarry Court, was rejected under 
the circumstances of the case, there being no suf¬ 
ficient evidence for the execution of the deed. 

The Right Hon. T. Pemberton Leigh : 

Bahore Narain, whose property is the 
subject of the present litigation, died on 
the 2nd of October, 1816. He left a 
daughter, who, it is now admitted, was 
his heiress, and two grandsons, children 
of that daughter. He appears to have 


(a) In Casement vs. Fulton, ante p. 293, 3, Moore’s 
Ind. Appeal Cases, 395, the question whether the rules 
of the Ecclesiastical Courts in Doctors’ Commons, re¬ 
lating to peremption of appeals, applied to an Ecclesi¬ 
astical cause in the Supreme Court at Calcutta, so as 
to deprive a party of the Charter right to appeal 
within six months from the date of the decree was 
raised, but no decision was given upon that point. 

As to the practice of objecting to the competency 
of an appeal, see Shire vs. Shire, 5, Moore’s P. C. 
Cases, 81. 

* 5, Moore’s I. A., p. 146. 
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had several nephews. On his death, his 
daughter, who lived with him, remained 
in possession of his property. 

Some of the nephews attempted to dis¬ 
turb that possession. One of them set 
up a claim as Kurta-puttra of the de¬ 
ceased. Another produced a deed of heir¬ 
ship, in which the title of the two nephews 
of Sheo Das Narain was recognised, and 
under those different claims they attempt¬ 
ed to turn Mussumat Kawalbasi Kooer, 
the daughter, out of possession. This led 
to a dispute in the Foujdarry Court, and 
there it was finally determined that what¬ 
ever litigation was to take place, must 
take place in the Civil Court, and that in 
the meantime the daughter should be left 
in possession of the property. 

In 1817, the plaint in this suit was 
filed by Sheo Das Narain, who seems to 
have been absent at the time when Ba- 
hore Narain died. After a great many 
intermediate proceedings, and very great 
difference of opinion among the Judges in 
the Court below, in 1823 a decision was 
finally pronounced in favour of the Res¬ 
pondent, Mussumat Kawalbasi Kooer. 
Liberty to appeal was granted, and from 
that time to 1836, we have no evidence 
of what took place as regards the prose¬ 
cution of that order for liberty to appeal. 
In 1831 the original Appellant died. Li¬ 
tigation arose with respect to the heirship, 
which was completed in 1836, and the 
order to substitute the now Appellant 
came over in 1839 ; and from that time 
to the present the delay seems to be suf¬ 
ficiently accounted for, by the difficulties 
which occurred in obtaining copies of the 
proceedings. But the fact is, that from 
1816, when Bahore Narain died, to the 
year 1851, in which we are disposing of 
the question, possession under a judicial 
title of some sort or other has remained 
with the Respondent, Mussumat Kawal¬ 
basi Kooer, and it certainly would require 
a strong case to induce a Court of Justice 
to overturn that possession, under such 
circumstances. 

We are very far from saying, that there 
is not very great difficulty in this case. 
But the question which we have to con¬ 
sider is, first, whether the onus lying on 


the Appellant, that is to say, on the per¬ 
son whom the present Appellant has suc¬ 
ceeded, to establish his case against the 
heir, we are so satisfied, that such a case 
was established in the Court, below, that 
against the opinions of the Judges, upon 
a point merely of fact and the value of 
evidence, we can safely recommend Her 
Majesty to overturn the judgment. 

The case which is set up on the part of 
the Appellant is this. He says, that on 
the 27 th of December, 1809, Bahore Na¬ 
rain having a great regard for Sheo Das 
Narain, his nephew, and having no male 
heir, executed this instrument, and took 
it either on the 29th or 30th of Decem¬ 
ber, to the Kazi , to have it attested by 
his seal, which seems to have very much 
effect of a notarial registration of the in¬ 
strument. From that time until the pe¬ 
riod of the grantor’s death, no attempt 
was ever made to alter that instrument. 
He was absent at Calcutta at the time 
when the grantor died, and he was sent 
for j he came as soon as he could ; before 
he arrived the grantor had died, and he 
brought forward this claim as soon as it 
was possible for him to do so, consistent¬ 
ly with the circumstances in which he was 
placed. 

With respect to this deed, there is cer¬ 
tainly a great deal of evidence, not at all 
more liable to suspicion that all Hindoo 
testimony unfortunately is, as to its exe¬ 
cution at the time at which it is repre¬ 
sented to have been executed. With res¬ 
pect to the direct parol testimony upon 
the point, we can give very little weight 
to it. It seems to us to be utterly im¬ 
probable, if not impossible, that two or 
three officers who were in the habit of 
putting their seals to instruments very 
frequently, should recollect in the year 
1820, what took place in the year 1809, 
the conversation which then passed, and 
the explanation which was then given by 
the party who brought the deed, as to 
what the contents of that deed were, and 
that they should depose as to all this, 
with a particularity which, if the circum¬ 
stance had happened only a week before, 
could hardly, in ordinary cases, have been 
expected, unless there were some parti- 
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cuiur reason or other For its having made 
so strong an impression upon their minds. 

On the other hand, there is evidence, 
probably of very little value, but there is 
the evidence of parties on the other side, 
who, if they swear truly, swear that.it is 
impossible that any such deed could have 
been executed. One set of witnesses 
swear that the grantor was absent from 
, the place where the deed is said to have 
been executed, at the time of its execu¬ 
tion j another set of witnesses swear that 
they were called after the grantor’s death 
to witness this instrument, which was ad¬ 
mitted to have been a fabricated instru¬ 
ment. No doubt there is great improba¬ 
bility in the statement of the last set of 
witnesses, and very little reliauce to be 
placed on the witnesses on the other side. 

The peculiarity of the case seems to 
depend upou that part of the evidence 
which arises from the Kazi's book j and 
certainly, if nothing more had appeared 
to us, except that that book had been 
produced with the signature of the Kazi 
at the beginning, and the signature of 
the English Judge at the end, that book 
appearing to have been regularly kept, 
and this document entered there, it would 
have been such evidence as, notwithstand¬ 
ing all the difficulties of the case in other 
respects, would have induced us to say, 
that we should not recommend Her Ma¬ 
jesty to contirm the judgment which had 
been pronounced. But when we look to 
the evidence by which that instrument is 
explained, it appears to us, that all or 
nearly all the value of that testimony is 
removed. It is said, that by the Regula¬ 
tion of 1793, it was the duty of the Kazi 
to keep copies of the instruments which 
they executed, and it appears to have 
been so. A witness however states, that 
Kazis in that neighbourhood were not 
aware of that Regulation, that no orders 
had been issued to that effect to them, 
but that they were in the habit of keep¬ 
ing copies for their own satisfaction. How 
those books of the Kazis were bound, or 
in what form they were, does not very 
clearly appear ; but it seems, that at some 
period, which must have been after March, 
1818, all the books of the Kazis in that - 
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district were called for by the Judge of 
the Zillah Court, that they were all sent 
in to him, and that then those books ap¬ 
pear to have been made up into volumes, 
and they were direoted in future to keep 
records of these instruments in volumes, 
and then those things having been thus 
divided, and apparently made up for each 
year, the Kazi and the Judge, one at the 
beginning and the other at the end of the 
document, affixed their signature as an 
authentication of it. 

If this had been done before 1809, no 
doubt it would have had the greatest 
possible weight ; but not being done till 
after 1809, and till after this litigation 
had occurred, for it is clear it was after 
March, 1818, because the Kazi brought 
in his book up to March, 1818, and this 
plaint was filed in 1817 ; the whole value 
of that evidence appears to us to depend 
upon this, is there sufficient proof before 
us, that there could be no interpolation 
of this document in the interval between 
the year 1816, when it was first mention¬ 
ed by the parties who produced it, and 
the period of March, 1818, or the subse¬ 
quent period, at which those records were 
made up and authenticated in the manner 
I have stated ? We do not think, consi¬ 
dering the nature of the testimony given 
upon that point, that it affords sufficient 
grounds for us to decide against the opi¬ 
nions which have been come to below, 
there being great discrepancy among the 
Judges, and perhaps not, upon the whole, 
very satisfactory reasons given by them. 

In the result, therefore, considering 
that the onus is upon the Appellant, con¬ 
sidering, as some of their Lordships are 
of opinion, that the probabilities of the 
case, independently of the evidence, are 
rather against than in favour of the deed, 
considering that the Judges of the Court 
below have decided against the claim of 
the Appellant, and that, for at least 
twelve years, we have no satisfactory ac¬ 
count of the reasons which occasioned the 
postponement of this appeal, we think it 
would not be safe to advise Her Majesty 
to reverse the judgment. But as there 
is so much doubt upon the case, and there 
has been so much difference of opinion 
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among the Judges who decided it, that 
though we shall recommend the appeal to 
be dismissed, we shall not think it fit to 
give any costs against the Appellant. 


18th June , 1851. 

Present : 

Members of the Judicial Committee ,—The 
Chief Justice of the Common Pleas (Sir 
John Jervis), the Right Hon. Dr. Lush- 
ington, the Right Hon. T. Pemberton 
Leigh, and the Right Hon. Sir Edward 
Ryan. 

On Appeal from the Sudder Bewanny Court 
at Allahabad . 


Rawut Urjun Sing and Ra-) A 7 , . 

WOT Doorjun Sing * ... j A PP Mant ‘> 


Vei'QUS 

Rawut Ghunsiam Sing, ... Respondent. 

Family usage and custom, by which the eldest 
son successively for eight generations succeeded to 
a zeminda/ry in Bengal, to the exclusion of other 
sons, held valid in a suit by younger brothers 
against the eldest brother for a partition of the 
Raj of Rawutpore. 

The Right Hon. T. Pemberton Leigh : 


We do not think it necessary to call 
upon the Respondent. The only question 
in the case is one of the family custom 
and usage. Upon the acts of the party 
and the nature of the property, the ques¬ 
tion is, whether this property descends 
entire, or is divisible. Now, upon that 
point it is said, that it is very possible 
the party may have property which is 
subject to division. It is very true, that 
the circumstances and nature of this pro¬ 
perty are only material, as forming one 
item on the question of probability, whe¬ 
ther this is or is not divisible property, 
whether in our opinion it is a Raj, and, 
therefore, possessing whatever rights be¬ 
long to property of that character. 

By a decree, which was made in the 
year 1812, it is stated distinctly, that 
“ as the Defendant has held possession of 
the various villages from the time of his 
ancestors, and has always borne the title 
of ‘ Rawut 1 (as appears even from the de- 
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positions of Plaintiff’s witnesses and the 
potta granted to him, Defendant, by the 
former, collector of this Zillah ), no doubt 
exists as to the Defendant being the pro¬ 
prietor of mouza Khajoory, as well as of 
chuk Oodey Kuril.” 

Now, as to the nature of this property, 
it appears that the father of the present 
parties, unfortunately, was troubled with 
very disobedient sons, who quarrelled 
among themselves, and that he made dif-* 
ferent dispositions at different times; 
first, in favour of one, and then in favour 
of the other, and probably made declara¬ 
tions^ But in 1827, he was examined 
before the acting Magistrate of the Fouj - 
darry Court of Cawnpore, and being call¬ 
ed upon to state the nature of the dispute 
existing between himself and his sons, he 
stated, as to this property, as follows :— 

“ The fact is, I am personally concerned 
in no dispute, for as long as I am living, 

I am the proprietor of my estate. But 
the custom in my family has been this, 
through every generation, since the es¬ 
tate has come into existence, that the 
eldest son succeeds to the musnud , and 
the estate is held by him entire and 
undivided, and that the subsistence of 
the other sons is provided for.” 

Iu 1827, it appears that the Magistrate 
thought it necessary to inquire into the 
custom, with respect to the division of 
estates of Rajahs, and got certificates 
from four Rajahs, as to that custom, and 
the statement made in answer by Rajah 
Dab Sing was, “ that in the families of 
all such Rajahs as received the kashka 
(or mark of red ochre on the forehead), 
and sit on guddies, the estate is not 
divided into shares, but that it is cus¬ 
tomary for the eldest son to succeed his 
father in the guddy; after that they 
continue subject to his authority, and 
that such has been the custom in his 
family from ancient times.” Statements 
to the same effect were sent by the other 
three Rajahs. 

In addition to this, we have the pedi¬ 
gree of this particular family taking it up 
from the time of Rawut Kheem Kuru. 
It appears there had been, I think, eight 
descents, and in three or four at least of 
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these, there having been more than one 

son, the property had not been divided 


Uth May , 1851. 


between those sons ; one very remarkable 
case is this, that Rawut Kurn Rai having 
adopted a son, that son proceeded to deal 
with the property as an undivided estate, 
and excluded an after-born natural son of 
Rawut Kurn Rai. There are other cases 
4 which, had there been the liability to 
division, that division might have taken 
place. 

Theu it is said, that it appears at the 
time of Bikramajeet, there was a division 
of a portion of this Raj, and.that it was 
divided between two sons of Bikramajeet, 
Khurg Rai, who was adopted by Kurn 
Rai, and Gunnesh Rai, who was the next 
son of Bikramajeet. Now, with respect 
to that, it is necessary to make out that 
the property, which was then the subject 
of division, was the Raj of Rawutpore. 

I cannot find that there is any evidence 
at all to that effect; all presumption is 
to the contrary, because Khurg Rai would 
have been in possession, at all events, of 
half that Raj, and the property stated is 
not the Raj of Rawutpore, but the Ze- 
mindary of Bikramajeet. Now that por¬ 
tion of the Zemindary has remained, it 
appears, exempted ; if it had been part of 
Rawutpore, it would have been subject to 
the same state of things. 

Under these circumstances, therefore, 
the judgment will be affirmed, and of 
course in the usual way, with costs. 


Present : 

Members of the Judicial Committee ,—The 
Chief Justice of the Common Pleas (Sir 
John Jervis), the Right Hon. Dr. Lushing- 
ton, the Right Hon. T. Pemberton Leigh, 
and the Right Hon. Sir Edward Ryan. 

On Appeal from the Supreme Court at 
Bombay. 

Musadee Mahomed Cazum ) . „ 

Sherazee,* ... / Appellant, 

versus 

Meerza Ally Mahomed } 

Shoostry, and Bebee > Respondents. 
Mariam Begum, ...j 

An order of the Supreme Court of Bombay, 
affirmed, which allowed a general demurrer for 
want of equity filed by the Respondents to a Bill 
filed by the Appellant in a new suit, and which 
demurrer had been allowed on the ground of res 
judicata , the proceeding by the Bill being an at¬ 
tempt to re-agitate a claim previously disposed of 
by the Court. 

The Right Hon. T. Pemberton Leigh : 

This case has been argued with very 
great ingenuity, and many points brought 
forward ; but the whole question which 
we have to determine, is, whether upon 
this Bill, it appears that the Plaintiff 
ought to be permitted to prosecute this 
suit j whether he has grounds upon the 
state of things presented on the record, 
for saying the suit ought to proceed. 

Now the facts appear to be these :— 
In the year 1845, the present Appellant 
represents that he purchased a moiety of 
the property, which is the subject of the 
present suit, from a person named Shera¬ 
zee } that a conveyance was made of that 
moiety in consideration of a sum of money 
partly then owing, and partly paid as a 
further consideration for the purchase; 
that he entered into the possession of 
that moiety jointly with the proprietors 
of the other moiety, and that they toge¬ 
ther agreed to let it to the Steam Navi¬ 
gation Company at a rent, a part of the 
agreement being, that the lessors should 
keep the property in repair, and that if 
it was not sufficiently kept in repair, then 
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''iihre lessees should be at liberty to deduct 
the expenses of repair out of the rent j 
that in 1847, large sums had been ex¬ 
pended by the Appellant on account of 
these repairs under this agreement, and 
that no part of those sums was contribut¬ 
ed by the other tenant in common. He 
then states, that a decree was made, on 
the 25th of November, 1846, against 
Sherazee, for the payment of a large sum 
of money in a suit which had been in¬ 
stituted, and that under proceedings in 
that suit the Sequestrator took possession 
of the estate as being the property of 
Sherazee. In this state of things, I ap¬ 
prehend, according to the state of this re¬ 
cord, the Plaintiff’s course was perfectly 
plain, and there was only one course that 
he could take, as I understand the prac¬ 
tice here. He had a legal title to one 
■ moiety of this estate, the whole of which 
had been seized by the Court as belong¬ 
ing to another person. The Appellant's 
Counsel said he might have proceeded, if 
he had chosen to incur the consequences 
of contempt, without any application to 
the Court, by a proceeding in a Court of 
law. He did not adopt that course, which 
if he had would certaiuly not have been a 
very wise one. But he presented a peti¬ 
tion which he states in the Bill was “ for 
the purpose of supporting and making out 
his right, title, claim, and interest in and 
to the dock, hereditaments and premises, 
in opposition to the claim made by the 
Sequestrator.” Now according to the case 
which he had made, the course to be taken 
was perfectly clear ; if he had a legal title, 
he was to be at liberty to assert that 
title to the property which was in dis¬ 
pute ,* that is to say, the lien which he 
had upon the rents and profits. I appre¬ 
hend that the usual course would be by 
an inquiry before the Master, or if it could 
not be so done, then it would be the sub¬ 
ject of a suit, which the Court would give 
him liberty to institute, for the purpose 
of ascertaining and determining those 
rights. Now what the order was that 
was made upon that petition does not ap¬ 
pear, and the Appellant has strongly 
pressed upon the Court that fact, by say- 


res judicata , when from all that appears 
in these proceedings there was no deci¬ 
sion at all? But does the Appellant state 
anything in his Bill that shows, supposing 
such Bill to be pending, that he is at li¬ 
berty either by any order of the Court, or 
from any inherent equity in himself, to 
institute this suit ? If he has not told 
us what order was made, he must take 
the consequences: we must assume that 
it was an order which either entirely dis¬ 
allowed the claim, or allowed him to take 
some proceeding which he has not thought 
fit to adopt. In that state of things, how 
is it possible to say that this Bill is one 
that ought to have been maintained ? It 
is said by the Court below that he is con¬ 
cluded, that that order, if erroneous, can¬ 
not now be appealed against. It may be 
necessary, if he has any ground of com¬ 
plaint against that order, to make some 
special application for the purpose of im- 
peaching it; but whether such application 
would succeed or not, is not the questiou 
now before us : the only question that we 
can determine is, whether the present 
proceeding taken by the Appellant was a 
fit and proper proceeding, and one which 
the Court ought to have maintained. We 
think it is not; and, therefore, the order 
allowing the demurrer in the Court below 
must be affirmed, and with costs. 

2Jfth April, 1852 . 

Present : 

Members of the Judicial Committee ,-—Lord 
Cranworth, the Right Hon. Sir Janies 
Knight Bruce (Lord Justice), the Chief 
Justice of the Common Pleas (Sir John 
Jervis), the Right Hon. Dr. Lushington, 
and the Right Hon. Sir Edward Ryan. 

In re Musadee Mahomed Cazum She¬ 
razee. 


ing, how can it be said that the matter is 


Leave given to appeal, under circumstances, al - 
though the period of limitation according to the 
Bombay Charter had expired; the petitioner con¬ 
senting and undertaking not to disturb, or attempt 
to disturb, the possession of the purchasers of any 
part of the property actually sold ; to give security 
for costs; and to abide by any order which the 
Judicial Committee might think lit to make, touch¬ 
ing the matters in dispute. 

In consequence of the intimation con¬ 
tained in the above judgment, Musadee 
Mahomed Cazum Sherazeo presented a 
53 104—06 
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petition, praying for leave to appeal from 
the Order of the Supreme Court, dated 
the 14th of November, 1848, made in the 
suit mentioned in the Bill. 

The petition now came on for hearing. 

Mr. Lloyd , Q. C., and Mr. Forsyth , in 
support of the petition, 

Submitted, that it was a case for the 
indulgence of the Court; that, although 
' ! the time limited by the Bombay Charter 
for appealing had expired, yet that the 
delay arose from the petitioner having 
been advised to file a Bill instead of ap¬ 
pealing against the Order of the Su¬ 
preme Court. 

Mr. Leith , contrct , 

Urged, that it was not such a case as 
justified the exercise of the discretionary 
power vested in the Court, as the Seques¬ 
trators had proceeded to sale, and had 
already sold portions of the estate, the 
subject of the suit, in which the petitioner 
had been admitted to intervene, and had 
been allowed to examine witnesses, pro 
interesse suo , which portions were then in 
the possession of the purchasers, whose 
title would be affected by the admission 
of the appeal. He insisted, moreover, 
that an appeal would not lie from the 
Order dismissing the petition, as the sole 
question that could be raised upon appeal 
was the credibility of the witnesses, which 
the Court below had discredited. San- 
tacana vs. Ardevol (a). In re Sherwin (5). 

Lord Cranworth ; 

Their Lordships have considered what 
course they ought to take in this case, 
which is one of some embarrassment, be¬ 
cause the parties in Bombay, after the 
adjudication upon the reference, pro in - 
teresse suo f took a proceeding which has 
been determined, first, by a Court of com¬ 
petent jurisdiction at Bombay, and after¬ 
wards by this Committee, to have been 
erroneous j and having failed in that pro¬ 
ceeding, the consequence has been, as we 
are told, that the property in question 


(a) 1, Knapp’s P- C. Cases, 269. 

(b) 4, Moore’s P. C. Cases, 311. 
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has been sold, and persons have acquired 
title under that sale, which they had a 
right to consider an effectual and valid 
title against all the world. 

Now we are inclined to think that it 
may be reasonably said that the course 
which was taken by the parties, though 
erroneous, may have been taken bond fide , 
under the belief that it was the proper 
course. I cannot say I am myself perfect¬ 
ly satisfied that it was so ; I should like, 
on that subject, to have had an affidavit 
explaining why it was, and showing it was 
altogether a mistake from the beginning. 
The difficulty we have had has arisen 
from this, that purchasers, third persons, 
innocent persons, have acquired a title, or 
certainly may have acquired a title, which 
may be affected by permitting the party 
now to appeal. At the same time, we 
think, we see a course which may give 
the petitioner what he wants, and protect 
any purchaser. The order we shall make 
is this, and if the petitioner do not assent 
to it, his petition will be dismissed. “ The 
petitioner consenting and undertaking 
that he will, under no circumstances, dis¬ 
turb, or attempt to disturb, the posses¬ 
sion or title of the purchasers of any part 
of the property sequestered, and since sold, 
let him be at liberty, within six calendar 
mouths, to appeal against the order of 
the 14th of November, 1848; giving se¬ 
curity for costs to the amount of £1500 ,• 
this undertaking of the petitioner not to 
prejudice any right he may have against 
the purchase money of the said premises, 
or any part thereof ; and also consent¬ 
ing and undertaking to abide by any or¬ 
der which the Judicial Committee may 
think fit to make, touching the matter in 
dispute, and the costs of the proceeding.” 









21st June , 1851. 


Present : 

Members of the Judicial Committee ,—The 
Chief Justice of the Common Pleas (Sir 
John Jervis), the Right Hon. Dr. Lush- 
ington, the Right Hon. T. Pemberton 
Leigh, and the Right Hon. Sir Edward 
Ryan. 

On Appeal from the Sudder Dewanny 
Court at Allahabad. 

Nawab Amin-ood-Dowlah ) A 77 
and others,* ... j 

versus 

Stud Roshun Ali Khan ) „ 7 , 

and Fatima Begum, ... } ^pondents. 

A nuncupative Will of a Mahomedan of the 
Sheah sect, bequeathing a portion amounting to 
less than one-third of his estate, to those who had 
been, up to the time of the making of the Will, de¬ 
pendent upon his bounty, held valid, confirming 
the decisions of two Courts in India. 

The Right Hon. T. Pemberton Leigh : 
In this case we are called upon to re¬ 
verse the decisions of two Courts in India, 
upon a mere question of fact. It is said 
by the Appellants’ counsel, and we have 
no doubt with perfect truth, that the 
Judges did not see the witnesses, and, 
therefore, that the Courts below had no 
better means of judging of the credit due 
to them than we have. It may be very 
true that they did not see the witnesses, 
but the Judge of the Zillali Court was 
resident on the spot. He knew the na¬ 
ture of the question which was in dispute ; 
he knew the probabilities which were like¬ 
ly to arise in a great family like this, and 
the description of the different witnesses 
who were brought to give their testimony. 
At all events, the Courts below had as 
good, and we think better, means of 
judging of the credit due to the testimony 
than we could possibly have. 

Looking at the probabilities of the case, 
the circumstances seem to be pretty 
strong in favour of the decree which has 
been made. Here is a man of high rank 
and station, with a very large income, 
who has a number of connections depen¬ 
dent upon him, to whom it is beyond dis¬ 
pute he was in the habit of making cer¬ 


tain allowances for maintenance^ and, 
though it is very possible that those al¬ 
lowances were not very regularly paid, 
yet there is nothing to show that he ever 
intended to withdraw his bounty from 
those parties j the probability rather seems 
to be, that he would not leave his connec¬ 
tions, some of them females, who had 
been up to that time dependent upon his 
bounty, wholly without some provision. 

In this state of probability we have the 
evidence of a number of witnesses on the 
part of the Plaintiffs, all speaking to a 
nuncupative Will, to the effect stated, 
having been made. The answer to that 
is, in the first place, the production of 
six or seven witnesses. The first batch 
of witnesses, if we may so call them, are 
all slave girls, and the effect of their evi¬ 
dence is, that the deceased Nawab, dur¬ 
ing this period, even on the very day in 
which the Will is represented to have 
been made, became speechless, and con¬ 
tinued to be speechless up to this death; 
and, therefore, he could not have made 
this Will. 

In answer to that we have the evidence 
of a physician, who gives his evidence 
apparently with great impartiality. He 
says he attended him, and, so far from 
his being insensible up to the day of his 
death, he was perfectly sensible, and, so 
far from being speechless, he conversed 
during the time he saw him, and was in 
perfect possession of his mental faculties. 

With respect to the character of the 
witnesses on both sides, we believe there 
is not a single witness on the part of the 
Appellants who is not either in the cha¬ 
racter of a slave, having lived in the fa¬ 
mily before the death of the Testator, or 
a person in the service of the Appellant. 
The whole effect of the evidence given 
against the Will is, that those persons 
had none of them heard the Will declar¬ 
ed, and they allege that the Testator was 
not, during this time, in a situation to 
make it. On the other hand, some of 
the witnesses on behalf of the Respon¬ 
dents are of a very much superior 
class. It ,is true that one of them is a 
member of the family, the son of one of 
the legatees ; another is a physician ; an- 
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other is an officer in the Zillali Court, des¬ 
cribed to be Moonsiff, who, we understand 
from Sir Edward Ryan, is a person hold¬ 
ing a respectable situation in that Court. 

Thus the case stands upon the parol 
testimony. But when wo come to the 
documentary evidence, the preponderance 
seems to us to be entirely in favour of 
the Respondents. The Appellants’ coun¬ 
sel endeavours to get rid of the effect of 
a letter of the only party who is repre¬ 
sented to have any real interest in the 
matter, the Nawab himself, by observa¬ 
tions tending, as they contend, to show 
that it was not-likely that such a letter 
should have been written. Let us see 
how that matter stands. The plaint was 
filed on the 12th of March, 1835; in that 
plaint it is alleged, that Plaintiffs de¬ 
manded payment of their allowances, as 
settled by the deceased Nawab, from his 
heirs, who were in possession of his es¬ 
tate, whereupon Nawab Amin-ood-Dowlah, 
the eldest son of the deceased, in a letter 
to the address of the Plaintiffs, acknow¬ 
ledged that the deceased Nawab had sig¬ 
nified his Will to the effect that Plaintiffs’ 
allowances should continue to be paid to 
them ; and promised to pay the same on 
receiving the stipend from Government. 
It is quite impossible to suppose that this 
letter, whether forged, or not forged, was 
not in existence at the time that this 
statement of its contents was made. Then, 
as to the letter itself, how does it stand ? 
Wo have, in the first place, the evidence 
of a party uncontradioted and not open 
to any observation in cross-examination, 
who swears that he wrote that letter, 
that he wrote it by the direction of the 
Nawab, and that the Nawab put his seal 
to it in his presence. An inquiry having 
been directed by the Court with respect 
to the genuineness of that letter, the 
Judge of the Court after the examination 
stated the ground on which his opinion 
is formed. The objector to this letter 
had been called on to state whether he 
could suggest any ground on which the 
genuineness of the seal could be doubted. 

“ Whether he could point out any indi¬ 
cations of fabrication.” The Judge says, 

“ There is no evidence to show that the 
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seal of Nawab Amin-ood-Dowlah was ever 
in the custody of the Plaintiffs,” and after 
going through the matter at some length, 
he says, “ Considering all these facts, it 
is clearly proved to my mind that the 
letter was written and sent by Nawab 
Amin-ood-Dowlah.” 

But it does not even rest there, be¬ 
cause there is a portion of the evidence 
of Hakim Ahmud Ali, which very much 
confirms it. He does not seem to have 
the smallest bias in favour of the one 
side or the other. He is asked, “ Do you 
know whether, on the said Thursday, the 
Nawab declared any Will in favour of any 
person V He says, “ He did not declare 
his Will in my presence. If he made 
known his Will in the female company, 
I cannot say ; but I did indeed hear talk 
that the Nawab, despairing of his life, 
was declaring his Will. He declared 
some Will, but I do not know what Will 
he declared, nor in whose favourand 
then he adds, “ Nawab Amin-ood-Dowlah 
also acknowledged that the Nawab had 
declared his Will.” In addition to this, 
there is the testimony of several persons 
who were present on the occasion, who 
do not speak to what the contents of the 
Will were, but who speak to what hap¬ 
pened on this particular occasion on which 
they were present. Some disturbance 
and noise, they say, took place in the 
room in which the Nawab was, and then 
parties came out in a state of agitation, 
who stated that the Nawab was declaring 
his Will, and stating also what the effect 
was. 

Against all this testimony there is no¬ 
thing, except that which unfortunately 
we know to be of very little value in In¬ 
dian cases, the depositions of a great 
many persons, servants and dependants 
upon a great man, all of whom, in nearly 
the same words (as respects the two class¬ 
es of witnesses it is in the selfsame words), 
speak to some facts which are contradict¬ 
ed by those whose testimony appears 
much less open to imputation. 

We cannot think, therefore, that it 
would be of any use to investigate this 
case further, as we have heard all the ar¬ 
guments addressed to us with great abi- 
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lity, as they always are by the counsel 
who have argued this case for the Appel¬ 
lants, but they have not raised sufficient 
doubt in our minds to make us feel it 
necessary to call upon the Respondents 
for an answer. We. shall, therefore, af¬ 
firm the decision of the Court below, with 
costs. 


5tli December , 1851. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Dr. Lushington, the Right 
Hon. Sir George Turner, Vice-Chancellor, 
and the Right Hon. Sir Edward Ryan. 

On Appeal from the Supreme Court of 
Judicature at Madras. 

The East India Company,* Appellants , 
versus 

N 'Moodelw, 0 ^VEBaiSAWMY J RespondenL 

Bill by a party claiming to represent the inter¬ 
ests of certain proprietors of land, termed “ Mira- 
sida/rs ” against the East India Company, for speci¬ 
fic performance of an agreement alleged to have 
been entered into by them to grant compensation 
for the mirasi rights in certain lands taken posses¬ 
sion of adversely by the Madras Government for 
public purposes. Upon appeal, such bill dismissed, 
the Judicial Committee holding, that there was no 
evidence of any contract by the East India Com¬ 
pany, to sustain a bill in a Court of Equity for the 
relief sought. 

The Vice-Chancellor Turner : 

It does not appear to their Lordships 
to be necessary to hear any other Coun¬ 
sel on the subject. This is in the nature' 
of a bill for the specific performance of 
an agreement. The allegation of the bill 
on which the whole equity is founded is 
this—“ That the East India Company 
had, long previously to the execution of 
the assignment, or deed of sale, therein 
mentioned, assumed possession from the 
Mirasidars of the whole of the 37 cawnies, 
18 grounds, and 355 square feet of land, 
including the land so assigned to Venca- 
tachella Moodelly, in the village of Na- 
dumbarei, for public purposes, and had 
agreed to pay for the same the value 


thereof to the Mirasidars , as the proprie¬ 
tors of the soil, at and after the rate of 
204 pagodas or Rs. 804 per cawnie , but 
that the East India Company had not 
paid any part of such value, and that ever 
since they had been in possession of the 
ground, they had held a large sum of 
money in hand for the payment thereof.” 
It is incumbent upon the Plaintiff, there¬ 
fore, in order to maintain any right to re¬ 
lief in equity, to prove that agreement. 

The documentary evideuce upon which 
the agreement is attempted to be founded, 
consists of four documents. The first do¬ 
cument, A. No. 20, seems to have no re¬ 
ference whatever to any case of contract 
between the Company and the Mirasidars, 
but rather refers to the case of some 
agreement between them in respect of a 
lease of the property there mentioned. 
The second, A. No. 22, is a sunnud by the 
Company to Cundah Pillah and Mirasi 
Conicopoly, of the villages of Perambore 
and Nadumbarei. It is as follows :— 
“ Upon your seeing this takeed , or order, 
you must immediately take the account 
of the shares of the mirasi of the said 
village, and attend our Huzzoor Cutcherry 
with the same.” It is quite clear that 
that account might be taken for very 
many other purposes than the purposes 
of the alleged agreement. 

The next document, A. No. 23, in truth 
proves that it was not so intended ; it is 
in these terms :—“ You must call at our 
Huzzoor Cutcherry , and be in attendance 
at 10 o’clock in the morning of Saturday, 
the 22nd instant, and bring and produce 
all such accounts in your possession which 
give a particular account of the privilege 
and right by which you are entitled to 
continue to hold and enjoy the villages 
called Perambore and Nadumbarei. If 
the afore-mentioned villages are divided, 
and if the shares thereof are continued to 
be held and enjoyed separately, then you 
must acquaint us with full particulars, 
when and by whose orders such division 
took place, and on whose account such 
shares were first made. As a correct 
Registry-book is to be opened under the 
orders of Maharaja llejustry^ the mem¬ 
bers of the Board of Revenue, it is neces- 
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sary that the Circar should kuow the 
full particulars of this matter.” It is ob¬ 
vious, therefore, that what the parties 
had iu view iu this document was, that 
there was a correct Reg is try-bo ok to be 
opeued, and it was necessary that correct 
admeasurements should be made for the 
purpose of this Registry ; it does not, 
therefore, amount to any evidence of con- 
, tract between the parties. 

The fourth document, A. No. 24, does 
refer to some question of compensation : 
it is addressed to Tolesinga Moodelly and 
Yelliapermall Moodelly, Mirasidars of 
Perarabore aud Nadumbarei, and others, 
and is in these terms :—“ You are hereby 
commanded, that is to say, as the lauds 
for which you have solicited and claimed 
compensation are again to be measured 
by the surveyor attached to our depart¬ 
ment, you must, therefore, proceed there 
to-morrow morning about gun-firing, and 
show to the surveyor, Mr. Gantz, all such 
and such lands which you declare to be 
your own.” That document is put for¬ 
ward as a statement on the part of the 
parties who are now represented by the 
present Plaiutiff, that those parties had 
solicited and claimed compensation. But 
it is no admission on the part of the Ap¬ 
pellants in this appeal, that any such 
claim had been in any degree recognised 
by them. 

Lookiug at the parol evidence in the 
case, it does not appear to their Lordships 
that that evidence carries the case at all 
further. There is no proof of any parol 
contract. It is clear, that the East India 
Compauy, in the first instance, had en¬ 
tered upon this land for public purposes, 
adversely, and it is not, therefore, a case 
where possession having been taken under 
contract, it became necessary to ascertain 
the terms on which that contract was 
founded. There are cases in which the 
Court will go to a great extent in order 
to do justice between the parties where 
possession has been taken, and there is an 
uncertainty about the terms of the con¬ 
tract. But here the possession was ori¬ 
ginally taken adversely, and there is no 
reason, therefore, why the Court should 
extend its equitable jurisdiction for the 
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purpose of dealing with what appears 
clearly to be a mere legal question be¬ 
tween the parties. 

With reference to the reasons which 
are assigned for the conclusion whioh the 
Court below has arrived at, we think 
that the statement of learned Judges, 
“ that the Plaintiff's equity is analogous 
to that of a vendor,” is not well founded. 
If there be any equity at all, it must be 
founded upon a contract, and nothing 
else. It must be upon that alone the 
equity is founded. The second paragraph 
of the reasons for the judgment falls to 
the ground. The reference to the Master 
ought not to be made, unless there was 
some equity upon which it could be found¬ 
ed, and that must depend simply upon 
the question of contract, or no contract. 
With reference to the further reason, con¬ 
tained in the third paragraph, for coming 
into a Court of Equity, namely, “ that 
complete relief could not be given in a 
Court of Law,” it does not always follow 
that relief can be given at equity because 
relief cannot be given at law. There 
must be a case made out for such relief 
in equity. So, with reference to the ar¬ 
gument founded upon the assumption, 
that the East India Compauy had them¬ 
selves appropriated money for the pur¬ 
pose of answering this contract, there is 
no evidence of any communication being 
made to these parties that any such ap¬ 
propriation had been made. The appro¬ 
priation itself is evidence of an intention 
on the part of the East India Company 
to contract for the purchase, but it is no 
evidence of any such contract having been 
actually made. 

Their Lordships, therefore, are of opi¬ 
nion, that the decree cannot be maintain¬ 
ed. 

We do not think it is a case for giving 
costs in the Court below : the parties have 
mistaken their remedy. The East India 
Compauy have been in possession of the 
land for a long time. The proper course 
will be to dismiss the bill without costs. 
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5th, 6th and 7th December, 1851 ; and 
26th and 27tli November, 1852. 

Present at the first hearing, on the 5th, 6th 
and 7th December, 1851 : The Right Hon. 
Dr. Lusliington, the Right Hon. Sir George 
Turner (Vice-Chancellor), and the Right 
Hon. Edward Ryan. 

Present at the second hearing, on the 26th 
and 27th November, 1852: Lord Truro, 
Lord Cranworth, the Chief Justice of the 
Common Pleas (Sir John Jervis), the Right 
Hon. Dr. Lushington, the Right Hon. Sir 
George Turner (Vice-Chancellor), the Right 
Hon. Sir Edward Ryan, and the Right 
Hon. Sir John Patteson. 

On Appeal from the Supreme Court of 
Judicature at Bombay. 

Her Highness Ruckmaboye,* Appellant, 

versus 

Lulloobhoy Mottichund, Respondent. 

The English Statute of Limitations, 21 Jac. I., 
c. 16, extends to India, and applies to Hindoos and 
Mahomedans as Well as Europeans, in civil actions 
in the Supreme Court. 

The law of prescription, or limitation, is a law 
relating to procedure, having reference only to the 
lex fori. 

Where a Court entertains a cause of action which 
originated in a foreign country, the rule is to ad¬ 
judicate according to the law of that country, yet 
the Court proceeds according to the prescription 
of the country in which it exercises jurisdiction. 

Where words have been long used in a technical 
sense, and have been judicially construed to have a 
certain meaning, and have been adopted by the 
Legislature as having a certain meaning prior to a 
particular Statute, in which they are used, the rule- 
of construction of Statutes requires, that the words 
used in such Statute should be construed according 
to the sense in which they have been so previously 
used, although that sense may vary from the strict 
literal meaning of the words. 

The words in the Statute of Limitations, 21 Jac. 
I., c. 16, s. 7, “ beyond the seas/' are synonymous, 
in legal import, with the words “ out of the realm,’’ 
or “ out of the land,” or “ out of the territories,” 
and are not to be construed literally. 

Trover for 200 chests of opium, both parties were 
Hindoos. The Defendant pleaded in bar, the Eng¬ 
lish Statute of Limitations, 21 Jac. I., c. 16, in the 
ordinary form. Replication, that the Plaintiff resided 
during the period of prescription at Malwa, in India, 
without the territories of the Government of the East 
India Company, and without the jurisdiction of the 
Supreme Court of Bombay. Rejoinder, that the 
Defendant, though not personally resident at Bom¬ 
bay, carried on business there by a Mooneem or 
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Gomastah, an inhabitant of Bombay, and subject to 
the jurisdiction of the Supreme Court, and that the 
goods were the property of Defendant. General 
demurrer to rejoinder. The Supreme Court at 
Bombay held, first, that as the Statutes of Limita¬ 
tion, 21 Jac. I., c. 16, and 4 Anne, c. 16, applied to 
Bombay and to Hindoos, the fact of the Plaintiff 
being resident at Malwa was not “ beyond the seas,” 
so as bring the Plaintiff within the 7th section of the 
21 Jac. I., c. 16; and, secondly, that the carrying on 
business at Bombay amounted to a constructive in¬ 
habitancy at Bombay, so as to exclude her from the 
benefit of the exception in the Statute. Upon ap¬ 
peal, held by the Judioial Committee, reversing the 
judgment of the Supreme Court,— 

First. That the saving words of the Statute, 21 
Jac. I., c. 16, s. 7, “ beyond the seas ” were not to 
be construed literally, those words being in legal 
import and effect synonymous with the words 
“ without the territories, and that the replication 
disclosed a valid answer to the Defendant’s plea, 
and, as the words of the replication, “ without the 
territories,” were equivalent to the words “ beyond 
the seas,” the Plaintiff was within the express 
provision of the seventh section, and that the plea, 
setting up the Statute, was no bar. 

Second. That the rejoinder, that the plaintiff 
might sue or be sued during the time by reason of 
a constructive inhabitancy, was no answer in law 
to the replication ; for although it might give the 
Court jurisdiction, yet it did not prevent the ex¬ 
press operation of the 7th section of the 21 Jac. I.> 
c. 16. 

The Charter of the 8th December, 1823, which 
created the Supreme Court at Bombay, provides by . 
section 29, that, “ in cases of Mahomedans or Gen- 
toos, their inheritance, and succession to lands, 
rents, and goods, and all matters of contract and 
dealing between party and party, shall be deter¬ 
mined, in cases of Mahomedans, by the laws and 
usages of the Mahomedans, and where the parties 
are Gentoos, by the laws and usages of the Gentoos, 
or by such laws and usages as the same would have 
been determined, if the suit had been brought in a 
Native Court;” and the 37th section directs, that 
“the Court shall frame such process, and make 
such rules and orders for the execution of the same, 
in all suits, civil and criminal, to be commenced, 
sued, or prosecuted, within their jurisdiction, as 
shall be necessary for the due execution of all or 
any of the powers thereby committed thereto, with 
an special attention to the religion, manners, and 
usages of the native inhabitants living within its 
jurisdiction, and accommodating the same to their 
religion, manners, and usages, and to the circum¬ 
stances of the country, so far as the same can consist 
with the due execution of law and the attainment 
of substantial justice.” 

Held upon a construction of these sections, that, 
as the law of limitation is a matter of procedure, 
and the Supreme Court at Bombay had power to 
frame its procedure different from the Native Courts, 
the Court was right in allowing the plea of the 
English Statute of Limitations, in an action be¬ 
tween Hindoos upon a Hindoo contract, as the 
judgment of the Court on such plea was no deter¬ 
mination relating to any right arising out of any 
contract or dealing involved in the cause of action. 

Senible .—The mere allegation in the plaint, that 
the parties are Hindoos, is a sufficient averment of 
the fact to raise an objection to the cause being 
decided by the English law of limitations. 
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Sir John Jervis : 

This is an appeal from a judgment pro¬ 
nounced for the Respondent by the Su¬ 
preme Court of Bombay, upon a demurrer 
to the rejoinder. 

The plaint is in the ordinary form in 
trover, and describes the PlaiutifF and 
Defendants to be Hindoos, and the Defen¬ 
dants to be merchants trading in Bombay. 

The Defendants pleaded the English 
Statute of Limitations, 21 James I., c. 16, 
in the ordinary form. 

The Plaintiff replied that, during the 
period of prescription, she had resided in 
parts without the territories of the East 
India Company, and without the jurisdic¬ 
tion of the Court. 

The Defendant, the present Respon¬ 
dent, (the other Defendant died before re¬ 
plication,) rejoined, that the Plaintiff had, 
during the period aforesaid, carried on 
trade in Bombay by an agent, and that 
the goods, at the time of the alleged con¬ 
version, were in Bombay, and were the 
goods of the Plaintiff’s Bombay firm. 

The Plaintiff demurred to this rejoin¬ 
der, and after argument the demurrer was 
overruled, and judgment pronounced for 
the Defendant. 

By the notes of Chief Justice Perry, of 
the reasons for overruling the demurrer, 
it appears, that the only question argued 
before the Court was the validity of the 
rejoinder. 

The questions raised during the argu¬ 
ment before this Committee were, 

First. Whether the English Statute of 
Limitations, 21 James I., c. 16, applies 
to those parts of India which are subject 
to the government of the East India Com- 
pany. 

Second. If the Statute does apply, 
whether, as it appears by the record that 
the parties are Hindoos, the plea of the 
Statute of Limitations is a good plea. 

Third. Whether the replication sets 
forth matter which shows the Plaintiff to 
have resided, during the period of limita¬ 
tion, in parts “ beyond the seas,” within 
the meaning of the saving in the 7th sec¬ 
tion of the Statute. 
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Fourth. Whether the rejoinder pre¬ 
sents an answer in law to the replication. 

During the argument of the objection 
to the plea, upon the ground of its being 
inadmissible in a suit between Hindoos, 
a doubt was suggested whether the fact 
that the parties are Hindoos, sufficiently 
appears upon the record to give rise to 
the objection. Upon consideration, the 
Committee is satisfied that the fact does 
sufficiently appear. 

The Charter, which applies to the Court 
of Bombay, requires that regard should 
be had to the religion, manners, and 
usages of the natives of India, in the issu¬ 
ing and execution of process, and, there¬ 
fore, to enable the proper process and 
service to be adopted, the plaint which 
precedes the process is required to state 
if the parties are Mahomedaus orGentoos, 
and, in practice, the allegation in the 
plaint is regarded throughout the cause 
as a sufficient averment of the fact for all 
judicial purposes. 

It does not appear that any objection 
was urged in the Court below upon this 
point, which is satisfactorily accounted 
for, by the notoriety of the practice, to 
the effect stated. 

The first point to be considered is, 
whether the parts of India, under the go¬ 
vernment of the East India Company, 
are subject to the application of the Sta¬ 
tute, 21 James I., c. 16? 

This question appears to have arisen in 
the year 1811, in the case of Williams vs. 
Jones (13 East, 439), but no judgment 
was then pronounced upon it. In that 
case, the cause of action had arisen in 
India. The action was commenced in the 
Court of King’s Bench, and the Defen¬ 
dant pleaded the Statute of Limitations, 
to which the Plaintiff replied the Statute 
of 4 Anne, c. 16, s. 19, that when the 
causes of action accrued, and since, until 
within six years of the commencement of 
the action, the Defendant was beyond 
seas. The Defendant rejoined, and plead¬ 
ed the existence of the Supreme Court at 
Calcutta, as established by the Charter, 
under the 13 Geo. III., c. 63, having a 
like jurisdiction as the Judges of the Court 
of King’s Bench, within Great Britain, 
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and that at the time and more than six 
years after the cause of action accrued, 
both Plaintiff and Defendant resided with¬ 
in the jurisdiction of that Court, aud 
were subject thereto, and that no action 
had been commenced. Upon the part of 
the Plaintiff, it was contended that, by 
the very terms of the Statute, it could 
not apply to India, as the exceptions in 
favour of parties being beyond seas could 
not apply to India, tho seas meant in the 
Statute, being the four seas of England, 
and further, that even if the Statute did 
extend to India, either without the ex¬ 
ception or with a different sense to be 
put upon it, still the jurisdiction of the 
Court of King’s Bench was not excluded. 
The case was decided upon the ground, 
that at all events the jurisdiction of the 
Court of King’s Bench was not excluded ; 
and Lord Ellenborough said, ‘‘Assuming 
that the Statute and Charter referred to 
had given jurisdiction to the Indian 
Courts, and that the Courts had adopted 
the Statutes of Limitation, still those 
Statutes could only have the effect of 
barring the remedy in those Courts, but 
did not extinguish the right.” 

The extent of the authority of this case 
is merely that Lord Ellenborough did not 
express any doubt of the competency of 
the Courts in India to adopt the Statute. 

It is abundantly clear, that since 1811 
the Statute has been adopted in India, 
and made the foundation of judgments 
by the Supreme Courts there, and that 
adoption has been recognised and acted 
upon by this jurisdiction,in the case of The 
East India Company vs- Oditchurn Paul, 
reported (ante p. 394) in the 5th volume 
of Moore’s Ind. App. Cases, p, 43, in which 
case the Statute was pleaded on the part 
of the East India Company, whose agents 
could not but be fully informed whether 
the Statute was acted upon in the Courts 
in India. The recognition and adoption 
by this jurisdiction of the plea in that 
case, is, of course, of the greatest weight 
upon the present occasion. 

The case was an action of assumpsit, 
brought to recover damages for the breach 
of a contract, in not delivering a quantity 
of salt. The East India Company plead¬ 


ed, among other pleas, that the cause of 
action did not arise infra sex annos. The 
Plaintiff took issue upon that plea. The 
cause was afterwards tried before two of 
the Judges, who, upon the evidence then 
given, held, that the cause of action did 
accrue within six years, and entered the 
verdict for the Plaintiff, upon the issue 
joined upon that plea. A motion was 
afterwards made for a new trial, which 
was refused, and the East India Compauy 
appealed against the rule refusing the 
new trial, and contended, that the evi¬ 
dence proved the cause of action to have 
arisen more than six years before the 
commencement of the action. 

No question was raised by the parties 
during the argument of that case, as to 
the application of the Statute to India ; 
but Lord Campbell inquired of the Bar, 
if the Statute, 21 James I., c. 16, extend¬ 
ed to India, and was answered by the 
then Attorney-General, of counsel for the 
East India Company, that it was intro¬ 
duced into India previously to the Charter, 
and that statement was not controverted 
by the counsel for Respondent, of whom 
Mr. Leith was one, a gentleman long emi¬ 
nent as a practitioner at the Indiau Bar, 
and consequently well acquainted with 
the practice. The Judicial Committee 
considered, that the plea of the Statute 
of Limitations was not in that case entitled 
to favour, and would have been astute to 
discover any ground upon which the ver¬ 
dict which had been entered for the Plain¬ 
tiff (the Respondent) could be supported. 
But the Committee held, that the facts 
established that the cause of action had 
arisen more thau six years before the 
commencement of the action, and made 
the rule absolute for setting aside the 
former verdict for the Respondent, and 
for a new trial; thus upholding the 
plea against the apparent merits of the 
case. 

This Committee is satisfied that the 
Statute of Limitations has been adopted 
and acted upon by the Courts in India, 
aud such adoption has been recognised 
and acted upon by this jurisdiction, and 
the Committee considers that such appli¬ 
cation of the Statute ought not now to be 
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questioned, whatever doubts might have 
originally existed on the subject. 

The Statute being applicable to India, 
it becomes necessary to consider, whether 
a residence in India, but out of the terri¬ 
tories under the government of the East 
India Company, is, in legal import, a re¬ 
sidence “ beyond the seas” within the 
meaning of the Statute, 21 James I., c. 
16, sec. 7. 

These words “ beyond the seas” are of 
extensive application in the law, many 
ancient rights being saved by the Com¬ 
mon Law to persons “ beyond the seas 
it is, therefore, of considerable importance 
to ascertain what has been deemed to be 
the legal import and meaning of them, 
because, if it shall appear that they have 
long been used, in a sense which may not 
improperly be called technical, and have 
been judicially construed to have a cer¬ 
tain meaning, and have been adopted by 
the Legislature in that sense, long prior 
to the Statute, 21 James I., o. 16, the rule 
of construction of Statutes will require, 
that the words in the Statute should 
be construed according to the sense in 
which they had been so previously used, 
although that sense may vary from the 
striot literal meaning of them. 

The Statute, 21 James I., o. 16, was 
the first Statute which limited the period 
in which personal actions should be 
brought, but that Statute seems to be 
strictly in pari materia with the 32 Henry 
VIII., o. 2, which limited the period dur¬ 
ing which real actions should be brought, 
and also with other Statutes, which may 
be called Statutes of Limitation, such as 
the Statute of Fines, which limited the 
period for making entry and taking pro¬ 
ceedings to avoid fines. The object of 
the provisions in all the Statutes referred 
to is the same, that is, to give effect to 
the maxim, “Interest reipublicoe ut sit 
finis litium” 

The words “ beyond the seas,” as be¬ 
fore stated, were well known to the Com¬ 
mon Law, before the enactment of any 
Statute containing those words ; as in the 
case where a descent was cast after a dis¬ 
seizin, the entry of the disseizor was toll¬ 
ed, unless the disseizee was beyond the 
250—52 


seas; and relief from forfeiture, by de¬ 
fault, of copyholds, is, in many cases, al¬ 
lowed by reason of the defaulters having 
been beyond the seas, as in Underhill vs. 
Kelsey (3 Cro. Jac. 226.) 

The question, therefore, Is, whether the 
words “ out of the realm,” or ** out of the 
lands,” or “ out of the territories,” are sy¬ 
nonymous, in legal import, with the words 
‘‘beyond the seas.” To arrive at a cor¬ 
rect conclusion, it will be necessary to re¬ 
fer to the various Statutes and authori¬ 
ties. 

The first Statute, relevant to this sub¬ 
ject, is the Statute, De donis, 13 Edw. 
I., which enacted, that fines in certain 
cases should be void, and that neither 
heirs or reversioners need make any claim, 
though they should be within England. 
This enactment seems to have referred to 
the law of “ Continuall Claime,” which 
was subject to a saving in favour of per¬ 
sons “ beyond the seas.” 

The Statute, 18 Edw. I., Stat. 4, makes 
fines binding upon all parties and privies 
“ within the four seas.” 

Littleton, in section 441, treats of the 
law before the Statute of Non-claim, 34 
Edw. III., c. 16, and says, “ So it is prov¬ 
ed, that if a stranger that hath right unto 
the tenements, if he were out of the 
realme at the time of the fine levied, &c., 
shall have no damage, though that hee 
made not his claim.” And Lord Coke, 
in the Second Inst., p. 337, in reading 
upon the Statute of 13 Edw. I., says, 
“ Hereby it may be gathered (as the law 
was), that a fine at the Common Law did 
not bind a stranger that was within age, 
in prison or beyond the seas.” Further, 
Littleton, in chapter vii., on “ Continuall 
Claime,” section 439, says, in reference 
to excuse for u Continuall Claime,” “ In 
the same manner it seemeth, that where 
a man is out of the realme, and the dis¬ 
seizor dieth seized, that such disoent shall 
not hurt the disseizee, but for that hee 
could not make continuall claime, it seems 
to them, that when he "commetk into 
England he may enter.” 

It will be observed, that in this section, 
Littleton uses the words, “ out of the 
realme,” aud “ oommeth into England,” in 
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xeference to eights which had been pre¬ 
served to persons who should, in techni¬ 
cal language, be “ beyond the seas." And 
Lord (Joke, in commenting upon this sec¬ 
tion, (260. b) says, u Mors chi royaulme 
(id est), extra regnum ; as much as to say, 
as out of the power of the King of Eng¬ 
land as of his crowne of England; for, if 
a man be upon the sea of England, he is 
within the kingdom or realme of England, 
and within the ligeance of the King of 
England, as of his crowne of England. 
And yet altum mare is out of the juris¬ 
diction of the common law." He after¬ 
wards says, “ And note, Littleton saith 
not, beyond the sea, or extra quatuor 
maria f for a man revera may be intra qua¬ 
tuor maria , and yet out of the realme of 
England. But intra quatuor maria , or 
extra t is taken by construction to be with¬ 
in the realme of England, or the domi¬ 
nions of the same.” 

In the above statement of the section 
in Littleton, certain words have been 
omitted which are in the section, which 
import that the absence beyond seas 
should be in the service of the king, but 
those words are irrelevant and immate¬ 
rial, as it distinctly appears in subsequent 
sections and commentaries, and in Brac- 
ton, lib. 5, fol. 436, referred to by Lord 
Coke, ** that the being in the king’s ser¬ 
vice is not a qualification attached to the 
being beyond seas." 

In Littleton, section 440, the words 
“ out of the realme” and “ within the 
realme," are used ten times in reference to 
this saving, by being “ beyond the seas," 
and the comments upon this seotion, (261. 
a, 261. b,) which treat at large the pro¬ 
per mode of pleading in reference to this 
subject, frequently adopt the expression 
“ out of the realme." 

It appears to the Committee that these 
Statutes and commentaries establish, that 
the words “ being out of England,” “ out 
of the realme," and “ beyond the seas," 
were deemed to be synonymous in legal 
import; and the several Statutes relating 
to fines have also a bearing upon the 
question. 

The Statute, 1 Rich. IIL, c. 7, s. 3, 
binds all parties by the fine, except those 


“ out of this realm of England.” And in 
sec. 6, actions are saved if brought with¬ 
in five years after come “ within this 
land." The 4 Hen. VII., c. 24, refers to 
persons “out of the realm." The 23* 
Eliz., c. 3, s. 3, saves writs of error to 
recover fines to persons “ beyond the 
seas." The 27 Eliz., o. 9, s. 3, on the 
same point. The saving is also to persons 
“ beyond the seas." There is a material 
case reported in Fitzherbert’s Abr. under 
the title of Contiuuall Claime et non 
Claime," and which is cited in Stowel vs. 
Lord Zouch (1 Plowden, 376). Fitzher- 
bert is, of course, of the highest autho¬ 
rity, and Lord Ellenborough said, that no 
better authority than Plow den could be 
cited. The case is thus stated. In the 
8th Rich. II., a party pleaded in bar a 
fine, levied before the Statute of Non- 
claim, and alleged, that the Plaintiff was, 
a year and a day after the fine levied, 
within the four seas, and did not claim. 
The Plaintiff replied, that he was at that 
time in Scotland the whole year and a 
day, without that he was in England. 
And it was held, that Scotland being 
another land and another realm by itself, 
the replication was sufficient. 

The right of entry of a disseizee, in the 
absence of continual claim, being by the 
Common Law saved by an absence “ be¬ 
yond the seas,” this case shows, that Scot¬ 
land, being out of the realm, was within 
the saving being “ beyond the seas.” Fur¬ 
ther, the case itself referred to a saving 
in a Statute expressed in the words “ be¬ 
yond the seas." But Fitzherbert, by re¬ 
porting the case under the head of “ Con¬ 
tiuuall Claime et non Claime," evidently 
meant, that a residence in Scotland would 
also be within a Common Law saving ex¬ 
pressed in the same words. 

Lord Coke’s Commentaries, 260. a, and 
260. b, upon Littleton, sec. 439 and 440■ 
will be found quite confirmatory of the 
principle of the decision before mention¬ 
ed. 

The Statute of the 32 Hen. VIII., e. 2, 
is immediately in connection with the 21 
James I., o. 16. That Statute first re¬ 
quired, that all real actions should be 
brought within a definite number of years 
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by all persons within the realm, and 
saved the remedies to other persons with¬ 
in certain periods after coming within the 
realm, and it was correctly asserted by 
Wedderburn, of counsel in the case of 
King vs. Walker, hereafter mentioned, 
that Sir Robert Brooke, a very high au¬ 
thority, in his learned readings upon this 
Statute, always considered and used the 
words “ out of the realm” as synonymous 
with the words “ beyond the seas.” The 
passage referred to in Brooke will be found 
in the seventh lecture, page 121, and in 
the eighth lecture, pages 121 aud 123. 

In section 2 of the Statute, 21 James 
I., c. 16, it is enacted, that if any person 
being entitled to writs in real actions, 
&c., shall be “ beyond the seas,” then 
such persons’ rights are saved to them for 
ten years after coming into this realm ; 
and in section 7, it is enacted, that if 
persons entitled to bring personal actions 
shall, when the cause of action accrues, 
be “ beyond the seas,” then such persons 
may sue within the limited period, after 
they shall have returned from “ beyond 
the seas." 

The Statute, 4 Anne, o. 16, saves the 
tight of certain actions in reference to the 
words “ beyond the seas.” 

There are two decisions upon the Sta¬ 
tute of 21 James I., o. 16, to which it is 
necessary to advert. 

The case of King vs. Walker (1 W. 
Bla. 286), in which to an action of as¬ 
sumpsit the Defendant pleaded, non as¬ 
sumpsit infra sex annos. The Plaintiff 
replied, that he had been resident in 
foreign parts out of the kingdom of Eng¬ 
land, to wit, at Glasgow, in Scotland. 
The Defendant demurred. The Court 
held the replication bad, upon the ground, 
that by the Act of Union, Scotland be¬ 
came part of the realm of Great Britain, 
aud was no longer “ beyond the seas,” 
which words were satisfied only, by a 
party being beyond what constitutes the 
realm for the time being. Wedderburn, 
in support of this replication said, that 
persons out of the jurisdiction of the 
Courts of the countrv, though not literal¬ 
ly “ beyond the seas,” or out of the King’s 
subjection, were yet within the saving of 
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the Statute, and referred to Brooke’s 
reading before-mentioned i but Dennison, 
Justice, said, this is a new experiment, 
and that the Statutes of Limitation of 
James and Anne were both express, that 
the party to be excused must be “ beyond 
the seas,’* and that he did not understand 
what the replication meant, by “ foreign 
parts,” and that the party must be “ be¬ 
yond the seas,” which was the old and 
true expression ; and added, that “ before 
the Union, England was an island of it¬ 
self ; since the Union, Scotland is made 
part of it.” From the observations of 
Wilmot, Justice, it would seem that the 
word “ Island” is stated by mistake of 
the reporter, instead of kingdom. Wil¬ 
mot, Justice, said, “ There is no such 
kingdom as England now. Plaintiff, there¬ 
fore, while in Scotland, was not out of 
the realm. Besides, that is not now the 
ise : the Legislature, by altering it to 
beyond the seas, at such a critical junc¬ 
ture, seems to have pointed at this very 
case of dwelling in Scotland.” 

The alteration here spoken of, perhaps 
referred to the adoption of the words “ be¬ 
yond the seas” in this Statute, while the 
words in 32 Hen. VIII., c. 2, were “ out 
of the realm.” 

The experiment referred to by Mr. Jus¬ 
tice Dennison was the attempt to make 
the words, “out of the jurisdiction of the 
Court,” synonymous with the words “ be¬ 
yond the seas.” 

The substance of the determination is, 
that the words “ beyond the seas,” within 
the meaning of the saving clause, could 
only be satisfied by the party being out 
of what should constitute the realm, for 
the time being, and that Scotland, at the 
time of the plea being part of the realm, 
was, therefore, not within the saving. 

The decision so understood is consis¬ 
tent with, and to the same effect as, the 
case reported in Fitzherbert, and cited in 
Plowden, and with the doctrine stated in 
Lord Coke’s Commentaries, 260 b ; inas¬ 
much as in the time of Richard II., Scot¬ 
land was “ out of the realm,” and, there¬ 
fore, might be well deemed to be “ beyond 
the seas,” within the Statute; and at the 
time of the case of King vs. Walker, Scot- 
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land had become part of the realm of 
Great Britain, and, therefore, had ceased 
to be “ beyond the seas,” within the mean¬ 
ing of the Statute. After the Union with 
Sootland, difficulties arose in regard to 
the effeot of writs of ne exeat regno , whioh, 
while restraining the parties from going 
out of the realm, permitted them to go 
to Scotland, which was out of the juris¬ 
diction of the Court, and it was deemed 
necessary to alter the writ and the recog¬ 
nizance, by extending the restraint to 
Scotland by name. 

The case of Lane vs. Bennett (1 Mee. 
and Weis. 70) calls for some remark. The 
Plaintiff, in answer to a plea of the Sta¬ 
tute of Limitations, replied, the residence 
of the Defendant in Irelaud. Issue was 
taken upon the replication, and a verdiot 
found for the Plaintiff. A motion was 
afterwards made by the Defendant to en¬ 
ter judgment for him, non obstante vere~ 
dido, upon the ground, that Irelaud was 
not now a place beyond the seas within 
the 4 Anne, c. 16, s. 19. The Court dis¬ 
charged that rule upon the authority of 
a decision by Lord Holt, in a case erro¬ 
neously cited, as the case of Nightingale 
vs. Adams (1 Show. 91), but the case in¬ 
tended was an Anonymous case (1 Show. 
61), in which Lord Holt is reported to 
have held upon consideration, upon the 
Statute of Limitations, 21 James I., c. 
16, that Ireland was “ beyond the seas” 
within the meaning of that Statute. Lord 
Abinger, in delivering judgment in Lane 
vs. Bennett, entered largely into the 
question of the legal import of the words 
“ beyond the seas,” and referred to many 
of the Statutes before-mentioned, and to 
Littleton and Lord Coke’s Commentaries 
as authorities, that the words“ beyond 
the seas” and “ out of the realm,” had 
been used as synonymous in legal mean¬ 
ing, but decided that Ireland continued to 
be a place (< beyond the seas,” notwith¬ 
standing the Act of Union. The case of 
King vs. Walker is mentioned in the 
judgment by Lord Abinger, as a decision 
negativing that the words 4 * beyond the 
seas” and “ out of the realm” are syno¬ 
nymous, but it may be doubted whether 
that view of the decision was correct. It 


would rather seem, as before stated, that 
the Court held, that the meaning of the 
expression “ beyond the seas” was be¬ 
yond, or “ out of the realm,” and that at 
the time of the replication, Scotland was 
not “ out of the realm,” and, therefore, 
not “ beyond the seas,” and consequently 
not within the saving. The judgment al¬ 
so referred to a note in Jenkins’s Eight 
Centuries Rep. Case 18, that since the 
Union, a husband while in Scotland would 
not be deemed beyond the seas so as to 
create the presumption of non-access. 

In the case of Battersby vs. Kirk (2 
Bing. N. C. 684), it was also held, that 
Ireland, for the purpose of that decision, 
was a place “beyond the seas.” The 
question was, whether goods landed in the 
Bristol Docks were liable to the dues im¬ 
posed by the Bristol Dock Acts, upon 
goods imported from parts beyond the 
seas. The case underwent an elaborate 
argument upon the effect and construction 
of several Statutes relating to the trade, 
navigation, and various other matters con¬ 
nected with Ireland, all of which are 
foreign to this case. The judgment turn¬ 
ed entirely upon the construction of those 
Statutes, and with reference to them, 
goods from Ireland landed in the Bristol 
Docks were deemed to be subject to the 
dues imposed upon goods imported from 
parts beyond the seas. That case, there¬ 
fore, does not seem to have any applica¬ 
tion to the present case. 

The Committee, therefore, are of opi¬ 
nion that the Statute of Limitations must 
at this time be deemed to be applicable 
to India ; and that to construe the 7th 
section literally would be to withhold the 
benefit of a saving from India, which it 
was intended by the Legislature should 
prevail where the Statute was contem¬ 
plated to operate at all, that is in Eng¬ 
land, and that it would be contrary to 
reason and justice to hold, that the Legis¬ 
lature should be deemed to have intended 
that the Statute should become operative 
in any place where, by a due construction 
of the 7th section, the saving could not 
apply. 

A necessity that the words beyond 
the seas” should be construed literally, 
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would create a great doubt of the cor¬ 
rectness of the decisions which hold the 
Statute to be applicable to India, but if 
those words legally construed will give to 
India all the benefit which the Legislature 
intended the Statute should bestow, the 
adoption of the Statute in India, iu that 
case, seems to be free from objection, as 
the policy of the Statute seems equally 
applicable to India as to England. Aud, 
upon a review of the Text books, Statutes 
and decisions, we are of opinion, that the 
words of the Statute, 21 James I., o. 16, 
a beyond the seas” are in legal import and 
effect synonymous with the words “ out 
of the territories” aud “ out of the realm,” 
and that the replication, therefore, discloses 
a valid answer to the Defendant’s plea. 

If the words of the replication are equi¬ 
valent to the words “ beyond the seas,” 
then the Plaintiff is within the express 
provision of the 7th section, aud the Sta¬ 
tute would be no bar. It is no answer to 
say, that the party might sue or be sued 
during the whole time, by reason of a 
constructive inhabitancy. That might 
probably give the Court jurisdiction, but 
will not prevent the express operation of 
the 7th section. A Plaintiff may be in 
England for six years, but, nevertheless, 
if he be in prison when the cause of ac¬ 
tion arises, during the whole period, he 
may sue when he comes out of prison, not¬ 
withstanding that he might have com¬ 
menced an action at any moment whilst 
he was in prison, if he had so thought fit. 
The words of the 7th section are express, 
aud the Plaintiff is within them. 

I he case, therefore, as regards this 
question stands in this predicament, that 
if the Statute of James does not operate 
in India, the plea is bad ; and if it does 
operate, the replication contains a legal 
answer to it. And, therefore, quocunqxie 
via data , the appeal upon this point ought 
to be allowed. 

But it has already been stated, that the 
plea is objected to upon another and dis¬ 
tinct ground, namely, that although the 
Statute of Limitations may be applicable 
to India, yet that such Statute cannot be 
pleaded in this cause, in which the Plain¬ 
tiff and Defendant are Hindoos. 
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If the recommendation of the Com* 
mittee, which will be founded upon the 
opinion before expressed, shall be confirm¬ 
ed and adopted by Her Majesty, the ap¬ 
peal will be allowed irrespective of the 
objection referred to, but, as that objection 
has been supported by arguments founded 
upon the supposed construction of the 
Charter, and upon an alleged inconsis¬ 
tency in the course of procedure of the 
Supreme Court with the provisions of the 
Charter, the Committee have deemed it 
expedient, with the view of preventing 
future litigation upon the same question^ 
so far as the expression of its opinion may 
tend to effect that object, to investigate 
and consider the merits of the objection 
more largely than was necessary for the 
decision of the present case. 

The course of procedure in the Supreme 
Courts necessarily differs from that whioh 
prevailed in the Native Courts, and such 
difference may frequently cause suits to 
be determined in the Supreme Courts 
otherwise than the same would have been 
determined if they had been instituted in 
the Native Courts ; and the question may, 
therefore, frequently arise, whether such 
judgments of the Supreme Court ought to 
be deemed to be inconsistent with the 
Charter where they are the result, not of 
the application of any law relating to the 
“ inheritance and succession to lands, 
rents, and goods, and all matters of coni 
tract and dealing” between the parties, 
but from the difference in the course of 
procedure only in the respective Courts. 

It is necessary, to a due consideration 
of the question, whether the plea can be 
allowed consistent with the provisions of 
the Charter, that the objection against the 
plea should be stated with precision and 
accuracy, because it should be observed 
in the outset that the plea does not raise 
any question relating to " inheritance and 
succession to lands, rents, and goods, and 
to all matters of contract and dealing” 
between the parties ; and that the validity 
of the plea does not depend upon the ap¬ 
plication of any law or usage relating to 
any of those matters, but that the validity 
of the plea depends upon the question, 
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dure, as it is called, under the authority 

of which it is pleaded, is consistent with 
the Charter. 

The substance of the objection to the 
plea seems to, be, that a judgment in fa¬ 
vour of the Defendant, founded upon the 
plea of the Statute of Limitations, would 
be a determination upon the rights in 
litigation between Gentoos, by virtue of 
a different law than that* by which the 
same suit would have been determined in 
a Native Court, if instituted there. And 
it is conceded that the plea would not 
have been available in a Native Court. 

The merit of this objection depends 
upon the construction of the Charter, to 
which it is, therefore, necessary to refer. 

The Charter contains four sections, 
which relate to the question, the 29th, 
37th, 38th, 39th. 

The 29th section is the governing sec¬ 
tion upon this point, and is to the follow¬ 
ing effect, namely, that in suits between 
Mahomedans or Gentoos, their inheritance 
or succession to lands, rents, and goods, 
and all matters of contraot and dealing 
between party and party, shall be deter¬ 
mined by the laws and usages of the Ma¬ 
homedans and Gentoos respectively, or by 
such laws and usages as the same would 
have been determined if the suit had been 
brought in a native Court. 

The 37th section requires the Court to 
frame processes, in criminal as well as in 
civil suits, and the rules for the execu¬ 
tion of such process, with an especial at¬ 
tention to the religion, manners and us¬ 
ages of the inhabitants, and the circum¬ 
stances of the country, so far as the same 
could consist with the due execution of 
the law and the attainment of justice. 

There are two other sections in the 
Charter (the 38th and 39th), which show 
that it was not intended that the Charter 
Court should adopt the course of proce¬ 
dure which prevailed in the Native Courts, 
but that the suits between Gentoos and 
between Mahomedans, in such Courts, 
should be by a courss of procedure; to be 
framed by the Charter Court of itself. 

It will be observed, that although the 
Charter provides that the law, which 
would be administered in the Native 


Courts in the specified cases, should also 
be adopted in the like cases in the new 
jurisdiction, yet the form of procedure in 
the Native Court was not to be imported 
in the new Court, but that the new Court 
was to frame its own course of procedure, 
haying regard to the law by which its de¬ 
cisions were to be governed iu suits be¬ 
tween Gentoos and between Mahomedans. 

Considering the different rules of evi¬ 
dence, modes of purgation and proof, and 
the numerous other distinctions, in form 
and substance, necessarily resulting from 
the different systems of religion and 
government applicable to the different 
Courts, it is obvious, that the forms of 
procedure in the Native Courts could not 
be imported into the Supreme Court, to 
be presided over by English Judges ; and, 
accordingly, the duty is imposed upon 
the Supreme Court to frame rules, orders, 
and processes, for the conduct and pro¬ 
secution, in that Court, of the suits re¬ 
ferred to. That duty could only be ef¬ 
fectually performed by attaching certain 
consequences, results, or peualties, to the 
non-observance of, or to a departure from, 
the ordained rules and course of proce¬ 
dure, some of which consequences might 
lead to a determination of the suit upon 
points independent of the merits involved 
in the cause, or the law applicable to the 
cause of action, or matters iu litigation, 
and it would be difficult to maintain that 
a determination of the suit, under such 
circumstances, would be inconsistent with 
the Charter. 

The Charter, while creating the new 
Court, provided for two objects. The one 
object was, that the rights of Gentoos 
and Mahomedans, in regard to the mat¬ 
ters specified in the Charter, should be 
adjudged in the new jurisdiction, accord¬ 
ing to the laws by which they would have 
been determined in a Native Court. The 
other was, that the course of procedure in 
the new jurisdiction, by which such law 
was to be administered, should be conso¬ 
nant with the religious feelings, usages, 
and manners of the native suitors. 

The first object seems to have been at¬ 
tained by placing Gentoo and Mahomedan 
suitors in the Charter Court in the posi- 
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tion in which, by the comity of nations, 
parties are placed who sue in the Courts 
of one country, in respect of rights or 
causes of action which had their origin iu 
a foreign couutry. In such suits the lex 
fori adjudicates upon the rights and mat¬ 
ters in litigation, according to the law of 
the country where the rights or causes of 
action arose ; and, consistently with that 
course, the Charter provides, that Gen- 
toos and Mahomedans, who live aud con¬ 
duct their transactions under certain sys¬ 
tems of law aud government peculiar to 
them respectively, shall have their rights 
and causes of action decided upon, in the 
Supreme Court, by the same law by which 
they would have been determined in a 
Native Court. 

It was confided to the Court to secure 
the second object, by establishing rules, 
orders, and processes for the regulation 
of causes in the Supreme Court, between 
Gentoos and between Mahomedans. 

Upon the part of the Defendant, it is 
contended, the plea is valid and warrant¬ 
ed by the Charter, notwithstanding that 
such plea would not have been available 
if the suit had been instituted in a Native 
Court. 

The arguments in support of the 
plea are founded upon the legal character 
of a law of limitation or prescription, and 
it is insisted, and the Committee are of 
opinion, correctly insisted, that such legal 
character of the law of prescription has 
been so much considered and discussed 
among writers upon jurisprudence, and 
has been so often the subject of legal de¬ 
cision in the courts of law of this and 
other countries, that it is no longer sub¬ 
ject to doubt and uncertainty. In truth, 
it has become almost an axiom in juris¬ 
prudence, that a law of prescription, or 
law of limitation, which is meant by that 
denomination, is a law relating to proce¬ 
dure having reference only to the lex fori . 

It is said, in Story’s Conflict of Laws (a), 
in the course of section 579, that u the 
law of prescription of a particular country, 
even in a case of contract made in such 
country, forms no part of the contract 


(a) Edit. 1841. 


itself, but merely acts upon it ex post 
facto in case of a suit, it cannot properly 
be deemed a right stipulated for, or in¬ 
cluded in the contract. Even these foreign 
jurists do not pretend that the prescrip¬ 
tion of a country, where a contraot is 
made, constitutes a part of the contract.” 

And, in section 580, in contending 
against a passage in Baldus, he says, 
“ The question is, whether it is a matter 
of the original merits, as, for example, a 
question of the original validity, or inter¬ 
pretation, or discharge of a contract, or 
whether it is a matter touching the time 
and mode of remedial justice, which is 
provided by law to redress grievances, or 
to prevent wrongs, or to suppress vexa¬ 
tious litigation.” And, in a subsequent 
part of the section, he says, “ Considered 
in their true light, Statutes of limitation 
or prescription are ordinarily simple regu¬ 
lations of suits and not of rights. They 
regulate the times in which rights may 
be asserted in Courts of Justice, and do 
not purport to act upon those rights.” 
And then he adds, “ Pothier very proper¬ 
ly treats prescription, not so much as an 
extinguishment of the debt or claim, as 
an extinguishment of the right of action 
therein. And this is precisely the man¬ 
ner in which the subject is contemplated 
at the common law, as well as by many 
foreign jurists.” 

Consistently with this view, while the 
Courts of almost all civilised countries 
entertain causes of action which have ori¬ 
ginated in a foreign country, aud adjudi¬ 
cate upon them according to the law of 
the couutry in which they arose, yet such 
Courts respectively proceed according to 
the prescription of the country iu which 
it exercises its jurisdiction. 

In section 576 of Story’s Conflict of 
Laws, the law is thus succinctly express¬ 
ed : “ In regard to Statutes of limitation 
or prescription of suits, there is no doubt 
that they are strictly questions affecting 
the remedy, and not questions upon the 
merits. They go ad litis ordinationem , 
and not ad litis decisionem , in a just juri¬ 
dical sense. The object of them is to fix 
certain periods, within which all suits 
shall be brought in the Courts of a State, 
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whether they are brought by or against 
subjects, or by or against foreigners. And 
there can be no just reason, and no sound 
policy, in allowing higher or more exten¬ 
sive privileges to foreigners, than are al¬ 
lowed to subjects. Laws, thus limiting 
suits, are founded in the noblest policy.” 

Then follow many important observa¬ 
tions, showing the wisdom and justice of 
the law of prescription, but which will 
not aid in the investigation of the ques¬ 
tion under consideration. 

In section 577, Mr. Justice Story pro¬ 
ceeds, “ It has accordingly become a for¬ 
mulary in international jurisprudence, 
that all suits must be brought within the 
period prescribed by the local law of the 
country where the suit is brought, (lex 
fori,) otherwise the suits will be barred ; 
and this rule is as fully recognised in 
foreign jurisprudence as it is in the com¬ 
mon law. Not, indeed, that there are no 
diversities of opinion upon this subject; 
but the doctrine is established by a deci¬ 
sive current of well-considered authori¬ 
ties.” The author then quotes numerous 
foreign writers on jurisprudence, in con¬ 
firmation of the law as stated in the text. 
The author also refers to several cases, 
in which the Courts of law of this couutry 
have acted in conformity with the prin¬ 
ciples there stated. A summary of those 
cases will be found in the note to the case 
of Mostyn vs. Fabrigas (1 Smith’s Lead¬ 
ing Cases, 367), and the case of Huber 
vs. Steiner there mentioned, and reported 
in 2 Bing. N. C. 202, is a leading autho¬ 
rity upon the subject. 

There are two cases which mark dis¬ 
tinctly the application of the law as stated 
iu Story. The case of The British Linen 
Company vs. Drummond, which was a suit 
in England, upon a contract made in Scot¬ 
land, where the prescription is forty years. 

The Plaintiffs sued in Eugland, where 
the Defendant pleaded the Statute, 21 
James I., c. 16, which was held to be a good 
plea. 

Huber vs. Steiner was a suit in England, 
upon a promissory note made in France, 
where the prescription is shorter than in 
England. The suit was commenced iu 
England after the expiration of the French 


prescription, but within six years. The 
Defendant pleaded the French prescrip¬ 
tion, but which was held to be a bad plea. 

It appears to the Committee, after 
much consideration, that the plea is an 
admissible and valid plea in this suit, and 
that the allowance of it is alike consistent 
with the 29th section of the Charter as 
with the 37th section, the terms of which 
section have been already stated. 

The 37th section of the Charter has 
been commented upon, as tending to show 
that no course of procedure in the Charter 
Court can be valid and consistent with 
the Charter, which should authorise a 
judgment in a suit between Gentoos, 
founded upon any law other than that by 
which the same suit would have been de- 
determined in a native Court; but, on an 
attentive perusal of that section, it will 
be found to refer only to process and its 
execution, and that no restriction or duty 
is imposed upon the Supreme Court in 
regard to the processes and the rules and 
orders for the execution of them, except 
that they shall be respectively framed 
with an especial attention to the religiou, 
manners, and usages of the native inha¬ 
bitants, and accommodating the same to 
the circumstances of the country, so far 
as the same could consist with the due 
execution of law, and the attainment of 
substantial justice. 

This section is merely auxiliary to the 
29th section, and does not extend its ef¬ 
fect in relation to the question of the 
validity of the plea; and, supposing a 
plea oould be held to be included in the 
word “ process,” there is no ground for 
saying that it is inconsistent or repugnant 
to any part of, or any matter contained 
in, this section. 

The fallacy which is imputed to the 
argument against the plea, is, that it con¬ 
founds a determination of the suit, with 
the determination of the right or cause 
of action in litigation in the suit; whereas 
it is said, that a judgment for the Defen¬ 
dant upon this plea will be no determina¬ 
tion founded upon any law relating to the 
rights or merits involved in the cause of 
action, the judgment will be consequen¬ 
tial upon what may be deemed to be in 
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default, on the part of the Plaintiff in the 
proceedings in the lex fori. The Supreme 
Court was to frame a course of procedure, 
aud it would be incident to that duty to 
enforce conformity to such course by at¬ 
taching certain consequences to default, 
departure, or disobedienoe. The time for 
appearing, for declaring, for pleading, and 
for taking the several steps in the cause, 
aud the forms of the several proceedings, 
would all be within the province of the 
Court to prescribe, and consequently with¬ 
in its authority to give a judgment for 
Plaintiff* or Defendant, as the penalty for 
defaults,'disobedience, or departures from 
the prescribed rules. The Court could 
not exercise its jurisdiction effectually 
without such a power. 

It may be asked, would the Charter be 
contravened by a judgment upon a de¬ 
murrer for imperfect pleading, or a judg¬ 
ment of non pros for not declaring, or a 
judgment by default for not pleading, ap¬ 
plying, &c. ? in each of which cases, unless 
the practice of the Charter Court should 
be in exact conformity with the Native 
Court, the suit would be determined by a 
law other than that by which it would have 
been determined in a Native Court; but 
that the Charter would be thereby contra¬ 
vened, it seems difficult to maintain. A 
judgment for the Defendant upon the 
plea that the action was not commenced 
in due time, seems of the same character 
as the judgments for default, or depar¬ 
ture, before referred to. 

The Charter meddles not with a course 
of procedure in the Supreme Court, 
or its consequences, which shall not be 
inconsistent with the native laws relating 
t }0 the contract, trade, or dealing, out of 
which the litigation may arise, and which 
shall not he repugnant to, or in violation 
of, the religion, mauners, aud usages of 
the natives. The determination of the 
Supremo Court upon the rights arising 
out of contracts, tradings, or dealings, 
and their incidents, must be consonant 
with the law, religion, manners, and us¬ 
ages of the Gentoos, but the allowance 
of this plea will not constitute a deter¬ 
mination relative to any right arising out 
of the contract, or dealing, to which the 
269—71 


cause of action refers, and the course of 
procedure by which the plea is allowed is 
not otherwise than consonant to the re¬ 
ligion, manuers, aud usages of the liti¬ 
gant parties. 

It remains only to repeat the opinion 
of the Committee, that the judgment pro¬ 
nounced in the Supreme Court ought to 
be reversed, that the appeal should be 
allowed, and the cause be remitted. 


11th December , 1851. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Dr. Lushington, the Right 
Hon. T. Pemberton Leigh, and the Right 
Hon. Sir Edward Ryan. 

On Appeal from the Sudder Dewanny 
Adawlut at Allahabad. 

John Robert Douglas,* ... Appellant , 
versus 

The Collector of Bena- ) 

res, Sheikh Gholam Ah- > Respondents. 
mud and Lado Begum,,., j 

Plaintiff’s testator having an equitable mortgage 
on certain villages, of which the title was in one 
Gholam Ahmud, instituted a suit against the mort* 
gagor to recover the amount of his demand, for 
which a decree was ultimately obtained in his fa¬ 
vour. Pending the suit, and while Gholam Ahmud, 
the representative of the mortgagor, was a party 
to it, the Collector of Benares sold the property at 
auction in satisfaction of a decree against Gholam 
Ahmud, as a defaulting fanning lessee, as if it were 
Gholam Ahmud’s unincumbered estate, suppressing 
all mention of the mortgage, of which he had no¬ 
tice. In a suit by the Plaintiff to recover the 
amount which had been realised by the sale:— 
Held , that, the Government officer having notice 
of an incumbrance, which was only an equitable 
charge upon the property, having suppressed all 
mention of it in the advertisement of sale, and 
conveyed away the estate to the purchasers as un¬ 
incumbered and received the full value, as if it 
were free from mortgage, the amount received by 
the Collector from the sale, with interest thereon, 
should be applied, as -far as they would extend, in 
payment of the Plaintiff's demand. 

Under section 10 of Bengal Regulation XXYI. 
of 1814, after the pleadings are filed, it behoves the 
Court to record a proceeding specifying the point 
or points to be established and calling for evidence 
for and against the claim. 

The practice of the Court, allowing the Defen¬ 
dant, after his having put in an answer stating 
facts which are within his own knowledge, or 
which he has the full means of ascertaining, to file 
under Bengal Reg. IY. of 1793, sec. 5, a supple- 
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mental answer, stating facts in direct variance with 
the first answer, and charging the issue in the 
Cause, remarked upon. 

In this case, the Appellant brought an 
action in the Court of the Principal Sud- 
der Amin of the city of Benares, as at¬ 
torney for the Government (acting as 
executors of the Will of Baboo Jykishen 
Das, deceased), against the Collector of Be¬ 
nares, and Rai Ram Kishen and Rai Sri ICi- 
Bhen, sons of Putni Mull, the auction pur¬ 
chaser of the village of Lehurtara; Boboo 
Deep Narain Sing and Rajah Ishree Per- 
sad Narain Sing, heirs of Rajah Oodit 
Narain Sing, in possession of the village 
of Cheetoopoora and of a fourth share in 
Jaitpoora; Sheikh Gholam Ahmud, son 
of Sheikh Shookr-oollah, deceased, and 
Mussumat Lado Begum, the widow of 
Sheikh Shookr-oollah, as Defendants, to 
recover the sum of Rs. 99,200, consisting 
of the following particulars :—Rs. 31,000, 
the proceeds of sale of mouza Lehurtara ; 

Rs. 15,100, the proceeds of sale of mouza 
Cheetoopoora $ and Rs. 3,500, the pro¬ 
ceeds of sale of a fourth share in mouza 
Jaitpoora, together with interest thereon, 
from the dates of sale, namely, on Rs. 
31,000, from the 3rd of November, 1826, 
and on Rs. 18,600, from the 12th of Fe¬ 
bruary, 1827. As the interest exceeded 
the principal, the claim was limited to a 
sum equal to the principal, and amount¬ 
ed to the sum of Rs. 99,200, the amount 
sued for. The Plaintiff claimed this sum 
on behalf of the Government, who were 
the executors of one Jykishen Das, an 
equitable mortgagee under a mortgage 
bond and deposit of title deeds from 
Sheikh Shookr-oollah, deceased. The case 
of the Collector of Benares and the other 
Defendants, the auction purchasers, was, 
that the villages in question were the 
property of Sheikh Gholam Ahmud, and 
had been sold for arrears due by him to 
Government under a farming lease. 

The history of the proceedings and the 
pleadings are fully set out in the judg¬ 
ment. 

The appeal was argued by 

Mr. Stuart , Q. C., Mr. Forsyth , and Mr. 
Maule , for the Appellant; and 

Mr. Wigram, Q. C., Mr. Lloyd, Q. C.J 
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and Mr. Edmund F. Moore, for the Res* 
pondents. 

The questions made were :—* 

First. To whom the villages in ques¬ 
tion belonged at the time of the mort¬ 
gage bond and deposit of the title deeds ; 
whether they were the property of Sheikh 
Shookr-oollah, or his son, Sheikh Gholam 
Ahmud, in whose name they had been 
purchased. 

Second. Assuming the villages to have 
been the property of Sheikh Shookr-oollah, 
and made the subject of equitable mort¬ 
gage by him, yet that in such case the 
only beneficial interest which Sheikh Gho¬ 
lam Ahmud had in the villages at hia 
father’s death, was a right to so much of 
the proceeds of the sale of the property 
as might remain, after satisfying the debt 
due under the mortgage to Jykishen Das, 
and that, therefore, the Government had 
no right to sell the villages, as the pro¬ 
perty of Sheikh Gholam Ahmud, without 
acquainting the auction purchasers of the 
lien. 

Third. Whether, if the Plaintiff’s claim 
as representing the mortgagee was well 
founded, the suit was properly framed for 
recovery of the mortgage debt, by treat¬ 
ing the sale as a conversion, or should not 
have been brought against the auction 
purchasers for recovery and possession of 
the villages. And further, whether, as 
the sale of the villages took place without 
any attachment having been issued in the 
suit in which the mortgagee sought to 
recover the mortgage debt, any claim 
could be sustained against the Govern¬ 
ment in respect of the purchase-money. 

Fourth. Whether the claim was not 
barred by the Ben. Regs, of Limitation, 
III. of 1793, sec. 14, and VII. of 1795, 
sec. 8. 

And lastly, upon the admission of the 
Court, under sec. 5, Ben. Reg. IV. of 
1793, of a supplemental answer, after re¬ 
joinder making a new case, which was 
contended by the Appellant to be irregu¬ 
lar and contrary to the practice of Courts 
of Equity in England. 

The following Regulations and autho¬ 
rities were referred to :— 

To show that a sale in India by the 

271—74 





Government, of a defaulter’s lands, was 
not a proceeding in rent, and that the 
Government did not take upon itself to 
guarantee a title to the purchaser, Marsh- 
man (a), p- 868-9 $ Act, No. I. of 1845, 
sec. 20 (6); and Ben. Regs. I. of 1793, 
sec. 7; and XI. of 1822, sec. 29 : aud, as 
the course a claimant to lands of a de¬ 
faulter, about to be sold by Government, 
ought to pursue, The Vakeel of Govern¬ 
ment vs. Mussummaut Kishoree (c), Ben. 
Reg. VII. of 1825, sec. 4, cl. 5. 

5th February , 1852. 

Judgment was reserved, and now deli¬ 
vered by 

The Right Hon. T. Pemberton Leigh : 

In the month of September, 1811, 
Sheikh Shookr-oollah had transactions in 
business with a mercantile firm, of which 
Jykishen Das was the representative, and 
he became indebted to the firm on a ba¬ 
lance of accounts. He was, or represent¬ 
ed himself to be, the owner of two villages, 
and a fourth share in another village, 
purchased with his own funds, in the 
name of his son, Gholam Ahmud. The 
property appears to have been held under 
a grant, at a light rent (called a Maafee 
sunud) from Rajah Bulwunt Sing to 
Gholam Ahmud. 

On the 4th of September, 1811, Shookr- 
oollah handed over to Jykishen Das, as a 
security for the balance then due to him, 
the Maafee sunud , under which the pro¬ 
perty was held, with two other papers re¬ 
lating to it, the particulars of which are 
not stated, and granted a mortgage bond, 
which, after stating the balance due, was 
in these terms :—“ In consideration of the 
said sum [Rs. 23,645. 2a.], I pledge the 
villages of Lehurtara, Cheetoopoora, and 
a fourth share in Jaitpoora, purchased 
with my own funds, in the name of my 
sou, Gholam Ahmud, together with three 
papers ; viz. one a Maafee sunud , bearing 
the signature of Rajah Bulwunt Sing, 
and two others, viz. one an original deed, 

(a) Guide to the Civil Law of the Presidency of 
Fort William. 

(b) Acts of the Leg. Coun. of India, by Theobald, 
p. 754. 

(c) 2, Ben. Snd. Dew. Rep., 162, new ed.,207. 
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and the other a copy, till the sum be 
paid. I promise to pay the said sum in 
three years, when I shall receive back the 
papers. Should the term expire and the 
debt not be paid, then I will mortgage or 
sell the said villages elsewhere, and pay 
the money due to the house.” 

The debt not having been paid at the 
prescribed period (three years from the 
date of the security), Jykishen Das took 
possession of the mortgaged property, 
and remained for several years in pos¬ 
session. 

On the 21st of July, 1819, a large ba¬ 
lance remaining due to him, he filed a 
plaint in the Provincial Court of Benares, 
the terms of which are not in evidence, 
but from the fiual decree made in the 
suit, it appears that the Plaintiff set forth 
his bond, alleging that the debt remained 
unpaid, and sought justice. It would 
seem, therefore, to have been a prayer for 
what, in a Court of Equity in England, 
would be called general relief, or such re¬ 
lief as the circumstances established at 
the hearing might, in the opinion of the 
Court, entitle the Plaintiff to call for. 
That relief would be, if the case were es¬ 
tablished, a personal decree against 
Shookr-oollah, if alive, or against his as¬ 
sets if he were dead, and a sale or mort¬ 
gage of the specific property pledged to 
satisfy the demand. 

To this plaint, Shookr-oollah put in an 
answer, not suggesting that the property 
in question belonged to his son, but de¬ 
nying the bond and the debt to the Plain¬ 
tiff ; admitting that he had deposited with 
the Plaintiff the title deeds of the proper¬ 
ty, but alleging that the deposit had 
been made by way of suretyship for a 
third person, from whom nothing was due 
to the Plaintiff. 

Now, it must be admitted, that the an¬ 
swer of Shookr-oollah would be no evidence 
against Gholam Ahmud, unless it had, in 
fact, been put in, as the Plaintiff in his 
replication alleges, by Gholam Ahmud 
himself, under his father’s seal j but of 
this there is no evidence. However, after 
an answer had been put in, and before re¬ 
plication, Shookr-oollah died, leaving Gho¬ 
lam Ahmud, his son and heir, and as such 
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his representative in the suit; and by the 
proceedings recited in the decree, it ap¬ 
pears that on a petition being filed by 
the Plaintiff, representing that the Defen¬ 
dant had died, and praying that a notifi. 
cation might issue, calling on his son 
Gholam Ahmud to appear, an order for 
the issue of this notification was passed on 
the 16th of May, 1821. 

Gholam Ahmud, therefore, at that time, 
if not sooner, had plainly notice of the 
suit ; he became a party competent to 
assert all rights which he had, either in 
his individual or representative capacity. 
According to the practice of Courts of 
Equity in England, he ought to have 
been originally a party, as having, what 
we should term, the legal estate ; but if 
there was any informality in not making 
him a party at first, all substantial ob¬ 
jection was removed when he was brought 
before the Court, at a period of the suit 
which enabled him to bring forward any 
claim which he had. 

Seeing the answer which had been putin 
by his father, which answer dealt with the 
property as belonging to the father, the 
son makes no complaint of it; and when a 
replication is filed, respecting the Plain¬ 
tiffs title, a rejoinder was called for, and 
we presume filed, but no title appears at 
any time to have been set up by Gholam 
Ahmud in himself. 

The cause did not come on for hearing 
until the 12th of August, 1825, when 
this bond appearing to have been execut¬ 
ed on an insufficient stamp, the Judge of 
the Provincial Court, instead of giving 
the Plaintiff au opportunity of applying 
to the revenue officers to affix the proper 
stamp, which was afterwards done; or 
proceeding, as he was pressed to do, to 
take evidence of the debt due, which, 
with the deposit deeds, might have es¬ 
tablished the Plaintiffs demand, very im¬ 
properly dismissed the suit with costs. 

Against this decree an appeal was, with 
great reason, brought to the Sudder 
Adawlut at Allahabad ; the precise period 
does not appear, but we collect, from 
what afterwards took place, that the ap¬ 
peal must have been lodged very shortly 
after the decree. 


The cause came before the Sudder 
Court, on the 10th of December, 1828, 
when the Court directed inquiries to be 
made and evidence to be taken with re¬ 
ference to the accounts and the facts of 
the case, independently of the bond, 
which, for want of a proper stamp, could 
not be received in evidence j a great many 
witnesses were examined, and much evi¬ 
dence was taken, and on the 11th of Fe¬ 
bruary, 1835, the cause came on for hear¬ 
ing before Mr. Colvin, one of the Judges 
of the Sudder Court. 

Amongst other evidence then produced, 
was an amal-dastak , from Gholam Ahmud, 
to the tenants of the estate, directing them 
to pay their rents to the Plaintiff, the 
mortgagee. Is it possible that there could 
be stronger evidence in favour of the 
Plaintiff’s claim under the mortgage, or 
more conclusive proof that Gholam Ahmud 
could set up no title in himself in opposi¬ 
tion to it 1 

Mr. Colvin was of opinion, most proper¬ 
ly, that the decree of the Court of Benares 
should be reversed, and stated his view of 
the case in these terms :—“ Although the 
bond has not been executed on a stamp 
of Rs. 8, as required by Regulation VII. 
of 1800, but has been written on a stamp 
of only eight anas, and is, consequently, 
inadmissible in a Court of justice ; but 
the claim of Plaintiff (Appellant) wns 
brought into Court under the ledger ac¬ 
counts, as well as under the bond, and 
from the evidence of the witnesses, the 
report of the treasurer, and the translator 
of the account books, elicited in the in¬ 
quiry, as far as it has been prosecuted, in 
pursuance of the order of the Sudder De* 
wanny Adawlut, of Calcutta, dated the 
10th of December, 1828, viewed in con¬ 
nection with the answer to the plaint filed 
by Respondent’s ancestor, in which he ac¬ 
knowledges that he was security to the 
house for Meer Ussud Ali, the Tahsildar ; 
that he delivered the title deeds to Plain¬ 
tiff for his satisfaction; that the amal- 
dastak was drawn out in Plaintiffs name 
by Sheikh Gholam Ahmud, his son ; and 
from a reference to the amal-dadak bear¬ 
ing Respondent’s seal, which has been 
filed by Appellant, the claim of Plaintiff 

277—79 







PRIVY COUNCIL JUDGMENTS 


[December 



(Appellant) under the ledger account, of 
the fidelity of which there ia not the least 
doubt, is fully proved and established in 
my opinion to the satisfaction of the 
Court; under these circumstances, the 
claim and appeal of the Appellant should 
be decided in his favour, and the decision 
of the Provincial Court should be set 
aside * and with this view of the case, no 
further inquiry is deemed necessary.” 

The Judge here relies upon the deposit 
of the deeds and the amal-dastak as part 
of the evidence establishing the Plaintiff’s 
demand. Now, unless the demand was 
against the particular estate, the deposit 
and the amal-dastak were of no importance; 
he, therefore, manifestly considered the 
claim as established against the property. 

As the decree of the inferior Court was 
to be reversed, it became necessary that 
the case should be laid before another 
Judge of the Sudder Court; and, accord- 
iugly, in the end of March, 1835, the 
case came before Mr. Turnbull, who di¬ 
rected application to be made by the 
Plaintiff to the revenue authorities to 
have the defect in the stamp on the 
mortgage bond remedied. This was done, 
and the application having been grant¬ 
ed, the case was brought again before 
Mr. Turnbull, who pronounced his de¬ 
cree on the 15th of June, 1835, in these 
tdrms :—“ According to the reasons in the 
proceeding of the aforesaid Judge and the 
papers in the suit, I am also of opinion, 
that the claim of the Plaintiff has been 
satisfactorily proved j accordingly, a final 
decree is passed, that the appeal of Ap¬ 
pellant be decreed to him; the decision of 
the Provincial Court of Benares, dated 
the 12th of August, 1825, be reversed and 
set aside ; that the whole of the costs of 
the two Courts be paid by Respondent; 
and that, suing out execution of this de¬ 
cree, Plaintiff do recover the amount 
claimed, with interest thereon, at the rate 
of one rupee per cent, per mensem, from 
the date of institution of suit to the date 
of payment, together with the costs, from 
the estate and effects of Sheikh Shookr- 
oollah, deceased, the ancestor of Respon¬ 
dent.” 

It will be observed, that this decree 
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does not direct payment out of the speci¬ 
fic property charged, which may, perhaps, 
be accounted for by circumstances which 
we shall presently advert to ; but that 
the claim was considered established, and 
intended to be satisfied out of that pro¬ 
perty, as part of the assets of Shookr- 
oollah, and as specifically charged, there 
cannot be the smallest doubt, from the 
terms of the decree of the two Judges to 
which we have referred. 

The first Judge distinctly states, as prov¬ 
ed, the deposit of the title deeds aud atrial - 
dastak of Gholam Ahmud ; and the second 
Judge adverts to and concurs in the rea¬ 
sons of the first, and receives the mort¬ 
gage bond in evidence. It is plain, there¬ 
fore, that the Plaintiff’s case was held to 
be established, and the mortgaged pro¬ 
perty treated as the property of Shookr- 
oollah. It would have been extraordinary 
if it had been otherwise $ the only person 
who could set up an adverse title, Gholam 
Ahmud, had been for thirteen years before 
the Court a party in the suit, litigating 
and resisting the Plaintiff’s rights, on 
other grounds, but had never set up what, 
as regarded the mortgage, would have 
been a conclusive answer ; an adverse title 
in himself. 

Unfortunately, however, in the interval 
between the dismissal of the suit and the 
final decree on appeal, transactions had 
taken place which brought the Plaintiff 
into conflict with a more formidable anta¬ 
gonist than Gholam Ahmud or Shookr- 
oollah, and prevented him from reaping 
the fruit of his decree. 

It seems, that previously to 1825, 
Gholam Ahmud had taken to farm some 
part of the Government revenue, and in 
that character had become a defaulter and 
a debtor to the Government, and the 
Collector of Benares thought fit, in 1825, 
or early in 1826, to seize the villages, the 
subject of the Plaintiff’s mortgage, and to 
take steps for bringing them to a sale, in 
order to satisfy the demand against 
Gholam Ahmud. 

The villages having become the pro¬ 
perty of Gholam Ahmud, as heir of his 
father, subject to his father’s debts, would, 
of course, to the extent of Ghoiam Ahmud’s 










interest, toe liable to any demands against 
him, but in what mode this particular 
liability to the Government had been 
created, is a question involved in much 
obscurity ; for two totally different and 
inconsistent accounts have been given by 
the Collector, as will presently appear. 

Jykishen Das hereupon, whose suit had 
iudeed been dismissed in the inferior 
Court, but who had appealed, or was about 
to appeal, to the Sudder Court, presented 
(as he alleges, and as we think, for the 
reasons we shall state, he has sufficiently 
proved) a memorial to the Collector, stat¬ 
ing his claim, and praying that the sale 
might be stayed. No attention being paid 
to this memorial, he petitioned the Pro* 
vincial Court of Benares to interfere. 
Nothing effectual having been done by 
that Court, the Plaintiff finally applied 
to the Sudder Court of Calcutta. At 
what time the petition was presented does 
not appear, but it came before the Judge, 
Mr. Courtney Smith, on the 18th of April, 
1827. 

It was not known in Calcutta at the 
time, whether the sale had been actually 
made or not. In point of fact, the prin¬ 
cipal portion of the property had been 
sold in November, 1826- 

The Judge of the Sudder Court, there¬ 
fore, made this order. “The petition of 
Appellant, complaining of the Collector’s 
proceedings, touching the sale of certain 
villages mortgaged to Appellant, and pray¬ 
ing that an order may issue, prohibiting 
the sale, or directing the proceeds of the 
auction sale to be held in deposit, until a 
final decision should be passed by this 
Court, and setting forth other matters ; 
also copies of two proceedings of the Pro¬ 
vincial Court of Benares, dated respective¬ 
ly the 28th of April, 1826, and the 10th 
of February of the current year; also 
oopies of two petitions on the part of 
Bliowanideen, whioh were filed in this 
Court, on the 14th of the current, accom¬ 
panied by the prescribed stamp, and which 
are numbered 13, 14, 15, 16, aud 17, 
were this day perused. As the sale has 
taken place, or is about to take place, for 
a claim of Government in the Akbari 
Mahal , an order prohibiting the sale, or 


directing the sale proceeds, which are not 
in excess of the Government demand, to 
be held in deposit, cannot issue from the 
miscellaneous department. If there be a 
surplus of the sale proceeds, the Provin¬ 
cial Court are competent to issue the 
necessary orders; there is, consequently, 
no necessity for an order of this Court. 
Should the decision of the Provincial 
Court be eventually reversed, and Appel¬ 
lant’s claim be decreed to him by this 
Court, and Appellant considers that his 
claim to the lauds is stronger than the 
claim of Government, he will be compe¬ 
tent to bring a regular suit against Go¬ 
vernment.” 

The learned Judge appears to have 
thought, and, in our opinion, to have 
justly thought, that if the Collector, 
with full notice of the Plaintiff’s equi¬ 
table claim, thought fit to sell the 
estates as the property of Gholam Ahmud, 
in whose name they were held, without 
noticing the Plaintiff’s claim, the Plaintiff 
would have a clear equity against the 
proceeds in the hands of the Collector, if 
his claim should be ultimately established, 
and this upon the most obvious principles 
of moral justioe, recognised and acted on 
as safe grounds of decision by the Court 
of Chancery in England. 

When the Plaintiff’s claim was ulti¬ 
mately established, he himself was dead, 
and had made a Will, appointing the Go¬ 
vernment his exeoutor ; his Will was dis¬ 
puted, and it was not until the year 1838 
that the Will was established, and on the 
5th of November, 1838, the plaint in the 
present suit was filed in the Court of 
Benares. 

The suit was instituted against the 
Collector of Benares, as having received 
the proceeds out of which the Plaintiff’s 
demand was to be satisfied, against Gho¬ 
lam Ahmud and his mother, Lado Begum 
(the widow of Shookr-oollah), and against 
several other Defendants who had pur¬ 
chased the estates at the sale made by 
the Collector. 

The reason for making Gholam Ahmud*s 
mother a party was this: The Plaintiff 
alleged that Gholam Ahmud, being re¬ 
quired to give security as farmer of the 
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revenue, forged a deed of dower in the 
name of his father, Shookr-oollah, in 
favour of Lado Begum, and that Lado 
Begum and Gholftm Ahmud then joined 
in pledging the estates to the Collector, 
for due payment of anything which might 
have become due from Gholam Ahmud. 
The plaint taking this view of the Collec¬ 
tor’s claim, alleged various reasons to 
show that the pretended deed of dower 
was fictitious, and that Lado Begum 
never had any claim to the property, and 
it charged the Collector with having 
omitted to make the necessary inquiries, 
and to take proper precautions before he 
accepted the security. It alleged distinct¬ 
ly the proceedings in the former suit; that 
application had been made to the Collec¬ 
tor to stay the sale till the Plaintiff’s 
claim was formally disposed of; that ap¬ 
plication had afterwards been made to the 
Court of Benares, and finally to the Sud- 
der Court of Calcutta, with such effect 
as we have already stated. The relief 
sought was to this effect: that although 
this sale was in every sense open to re¬ 
versal by a Court of Equity, yet, on con¬ 
sideration that, after the reversal of the 
sale, the property must still be sold in 
satisfaction of the claim under the Sudder 
decree, and Plaintiff would receive the 
proceeds, and that double trouble would be 
incurred; Plaintiff,therefore, relinquishing 
his claim for reversal of sale, and holding 
that he was entitled to the sale proceeds, 
on the ground that it was pledged in 
mortgage for his dues, as declared by the 
Sudder decree, has filed his petition for 
the claim before-mentioned, and prayed 
for a decree, that, as usual, justice might 
be obtained by the institution of the suit. 

Though the plaiut was filed in Novem¬ 
ber, 1838, no answer was put in by the 
Collector till May, 1840. Whether he 
was the same individual who had been 
engaged in the transactions with Gholam 
Ahmud does not appear. It is to be 
hoped that he was not; but the transac¬ 
tions referred to had all taken place in 
his office, and memorials of them were, or 
ought to have been, found, and he had 
had abundant time to inform himself of 
the particulars. 
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The answer of the Collector began in 
these words :—“ That Shookr-oollah, fa¬ 
ther of Sheikh Gholam Ahmud, one of 
the Defendants, during his life-time, and, 
after him, his widow, held possession of 
the villages in Maafee , in the name of 
Gholam Ahmud their son. That Sheikh 
Gholam Ahmud took the farm of the Ah - 
bari Mahal of Zillah Benares, and gave 
these three villages as security on the 
part of his mother ; and caused a security- 
bond to be executed by his mother. That 
mother and son joined interests for their 
joint profit. That a balance fell due from 
the Akbari Mahal y and the property was 
sold by auction in 1226 and 1227 Fusli , 
in notification of the balance due to Go¬ 
vernment, the usual notification having 
first been issued. That the balance was 
not liquidated thereby.” The answer 
then stated, that Shookr-oollah had other 
property, and insisted, that in the decree 
of 1835 no mention is made of these 
villages. 

The statement here is, that the villages, 
though held in the name of Gholam Ah¬ 
mud, were, in fact, the property of Shookr- 
oollah, and that the claim of the Govern¬ 
ment upon them was founded on a deed 
executed by his widow. 

The Defendants, the purchasers, put 
in distinct answers. Rajah Ishree Per- 
sad Narain Sing, one of them, insisted, 
that the sales had been publicly made by 
the Collector, who had received the pur¬ 
chase-money, and given each purchaser a 
deed of sale and possession, and that eaoh 
purchaser got possession under his purchase. 

The two other purchasers, Rai Sri 
Kishen and Rai Ram Kishen, insisted, that 
the suit was contrary to the practice of 
the Court. “ That Plaintiff does not sue 
for the reversal of the sale and possession 
of the villages, for the Plaintiff is clearly 
satisfied with the sale, and, therefore, he 
has not sued for its reversal, but to re¬ 
cover from Government the amount pro¬ 
ceeds of the auction, which have been paid 
into the treasury of the Benares Collec- 
torate, together with interest thereon.” 
That, under those circumstances, these 
Defendants were improperly made parties 
in the suit. 






A most conclusive replication to the 
answer of the Collector was filed by the 
Plaintiff, on the 26th of June, 1840. 
After showing that the Collector had in 
truth admitted the Plaintiff’s title, it 
insisted, that if the Collector, when he 
took the security on these villages, had 
made due inquiry, or called for the title- 
deeds, he would not have been misled 
with respect to the charge upon the pro¬ 
perty. It then proceeded to refer to the 
petitions which had been presented to 
stay the sale, and proposed to produce 
them in proof. We shall state the pas¬ 
sage, because it is most material, both 
with reference to the merits of the case 
and the extraordinary proceeding after¬ 
wards adopted by the Court. “ Eighthly. 
That when it was discovered that Lado 
Begum’s security was the consequence of 
Gholam Ahmud’s fraudulent conduct, and 
a petition was filed in the Collector’s 
office, even then the Collector did not 
abstain from the sale. That Plaintiff 
will file copy of that petition also. 
Ninthly. That when the Collector ad¬ 
vertised the villages aforesaid for auction 
sale, then also a petition was filed, and 
another petition was given in to the Pro¬ 
vincial Court. That the order of the 
Provincial Court was to the effect, that 
when the time of sale should arrive the 
necessary order would be given ; but, in 
the interim , Plaintiff’s suit was dismissed. 
That Plaintiff again petitioned the Col¬ 
lector, stating, that he had appealed his 
suit to the Sudder Dewanuy Adawlut, 
that his action against the property was 
pending, that the property was in mort¬ 
gage, and prayed that it should not be 
brought to sale. That thereupon the 
Collector passed an order in effect, that 
the Plaintiff’s suit having been dismissed, 
no order could issue. That since Plain¬ 
tiff had, without ceasing, petitioned the 
Provincial Court and the Collector plead¬ 
ing his regular suit, and complained of 
the security aud Gholam Ahrnud, it was 
nowise right that the security should have 
been aocepted, the property sold, and the 
sale-proceeds of the mortgaged property 
appropriated; indeed, these acts were 
beyond the competence of the Collector.” 


The Plaintiff here refers to petitions 
presented to the Collector to stay the sale, 
one before and one after the dismissal of 
this suit, and to an order made by the 
Collector upon the latter. These, there¬ 
fore, were documents in the Collector’s 
own office, and a copy of one of them the 
Plaintiff offered to file in evidence. 

To the answer of the other Defendants 
the Plaintiff also filed a replication, in¬ 
sisting, that they had either notice of his 
title, or had purchased without due in¬ 
quiry. 

On the 3rd of August, 1840, Rajah 
Ishree Persad Narain Sing filed a rejoind¬ 
er, insisting, that he had no notice, and 
had been guilty of no laches. And, on 
the 15th of August, 1840, the other pur¬ 
chasers filed a rejoinder, insisting, that 
the proper course for the Plaintiff to have 
pursued would have been, if he disputed 
the sales, to have taken proceedings to 
reverse them, in which case the purchas¬ 
ers would have obtained back their pur¬ 
chase-money from the Government; but 
that as the Plaintiff distinctly offered to 
confirm the sales, he ought to confine his 
claim to the proceeds, and not to sue the 
purchasers and the Collector at the same 
time. 

The Plaintiff seems to have felt the 
force of this reasoning, for, at a subse¬ 
quent period, he dismissed these Defen¬ 
dants from the suit. The exact date of 
this proceeding does not appear. We 
mention it now in order not to embarrass 
the statement of the case as against the 
material Defendants. 

Had the suit gone to hearing on the 
issue tendered by the answer of the Col¬ 
lector, there could have been no doubt 
about the result; but instead of this, the 
Court took, what appears to us, a very 
extraordinary course. 

On the 4th of August, 1840, the suit 
(in which it is stated, in the proceeding 
referred to, “ the evidence was called 
for”) was brought up in the presence of 
the vakeels of the parties. No rejoinder 
had been filed by the Government vakeel , 
and as against him, the only material 
party, the cause seems not to have been 
at issue. 
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On this occasion several questions were 
put by the Court to the Plaintiff’s vakeel, 
as to the year in which his client got 
possession of the mortgaged property, 
and the year in which he was dispossess¬ 
ed of it, and other matters. We are at a 
loss to understand the object of these 
questions. The vakeel not being prepar¬ 
ed at the moment to answer them, the 
cause was adjourned for two days. 

On the 6th of August, accordingly, the 
cause appears to have come on again, 
when the Government vakeel is said to 
have represented “ that in the answer 
which he had before given in to the 
Plaiut, many facts relating to the trans¬ 
action had inadvertently been omitted,” 
and he asked the Court’s permission to 
file a supplemental answer, which was 
granted by the Court, and on the 2nd of 
November, 1840, the answer having been 
prepared, an order was made by the Court 
“ that it be filed, and that the cause be 
again brought up after eight days or 
more.” 

The answer which was filed was by no 
means confined to stating facts relating 
to the transaction which had been inad¬ 
vertently omitted. It was in utter con¬ 
tradiction of the statements which had 
been made in the first answer. Instead 
of alleging, that the property had belong¬ 
ed to Shookr-oollah and his widow, it al¬ 
leged, that it had never belonged to 
Shookr-oollah, or his widow, but that it 
was always the property of Gholam Ah- 
mud ; instead of relying, as before, on a 
mortgage by the widow and Gholam Ah- 
mud, it alleged, that no mortgage of it 
had been made by either of tiiem, but 
that Gholam Ahmud being the owner of 
the estates, and indebted to the Govern¬ 
ment, these villages, as his property, were 
sold for the debt. 

The leave to file a supplemental answer 
is stated to have been given under sec¬ 
tion 5, Reg. IV. of 1793, which is cer¬ 
tainly very general in its terms; but it is 
much to be regretted if the practice of the 
Court be such as to warrant what has 
here taken place : if a Defendant, after 
having put in an answer stating facts, 
which are within his own knowledge, or I 
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which he has the full means of ascertain- 
ing, may afterwards, on finding that he 
has no defence as the case stands, do 
what the Defendant has here been per¬ 
mitted to do ; if he is at liberty, without 
any affidavit of the circumstances, with¬ 
out any explanation of the nature of the 
error which has been committed, or in 
what it has originated, or what is the cor¬ 
rection to be made, or what the omission 
to be supplied, to make a totally new 
case, and state facts at direct variance 
with the statement in the first answer, 
and of course completely change the is¬ 
sue in the cause. 

The replication to this answer, after al- 
leging that the course of the Government 
cancelling and annulling the contents of 
their first answer was unprecedented, and 
alleging, as we think very reasonably,’ that 
the object of a supplemental answer was 
to supply what might have been omitted, 
and not under the designation of a sup¬ 
plemental answer to nullify the first ; 
proceeded to re-state the original case, 
particularly charging and relying, by the 
eighth paragraph, on the various proceed¬ 
ings which had taken place by petition 
to the Collector, and otherwise, to stay 
the sale pending the Plaintiff’s appeal 
from the decree of 1825. 

To this replication, the date of which 
does not appear, the Government filed a 
rejoinder on the 28th of January, 1841. 
At this time, at least, the papers in the 
office had been examined ; but so far from 
there being the slightest denial of the 
facts alleged by the Plaintiff with respect 
to the applications to stay the sale, the 
replication alleges in so many words, that 
the statement on that subject is favour¬ 
able to the cause of Government; for the 
Sadder Court, notwithstanding that a 
petition was filed praying for a postpone¬ 
ment, would not interfere in the demands 
of the Government. 

Now, we find by the 5th section of the 
Regulation before referred to, that the 
Defendant in his rejoinder is simply to 
deny the truth of the reply of the Plain¬ 
tiff, or the parts of it which he means to 
dispute. Here, so far from denying those 
facts, the Defendant founds his defence 
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upon them, and we must treat them as 
admitted. It is a mistake-to assimilate 
(as was done at the hearing) these pro¬ 
ceedings to the practice in the Court of 
Chancery in England. There the Plain¬ 
tiff has the means of compelling a distinct 
answer, “yes” or “ no,” to any allegation 
which he makes, and, therefore, it is not 
sufficient for him to say such or such a 
fact is not denied by the answer, he must 
read an admission of it. The proceedings 
in the Indian Courts are of a totally dif¬ 
ferent character. 

The cause being now at issue was again 
brought before the Court, on the 30th of 
January, 1841, when it should seem, that, 
according to Regulation XXVI. of 1814, 
sec. 10, the Judge ought, after putting 
such questions as he thought necessary 
to the vakeels, to have pointed out to the 
parties the facts material to be proved, 
and called for evidence upon them; but 
instead of this, various questions having 
been put to the Plaintiff and his vakeels , 
and the answers taken down, the bearing 
or importance of which we do not under¬ 
stand, the case was adjourned. On the 
26th of April, 1841, it came on once more, 
when, it is stated, the Record was in¬ 
spected, and without taking evidence, or, 
as far as appears hearing the parties, the 
Judge thought fit to dismiss the suit, as- 
signing as one reason, a fact of which not 
only there is not a shadow of proof, but 
which is directly contradicted by the 
whole evidence of the transactions, name¬ 
ly* that the villages had been purchased 
with the funds of Sheikh Gholam Ahmud, 
and had, therefore, been properly sold for 
payment of his debt to Government. 

We are quite at a loss to comprehend 
the course which the Judge took upon 
this occasion, or to reconcile it with any 
view of law or of justice. 

The course which the Plaintiff insisted 
ought to have been taken, is very dis¬ 
tinctly pointed out in the petition of ap¬ 
peal to the Sudder Court of Allahabad, 
namely, that after the four pleadings had 
been filed, it behoved the Principal Sud¬ 
der Amin, in accordance with the provi¬ 
sions of section 10, Reg. XXVI. of 1814, 
to have recorded a proceeding specifying 
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the point or points to be established, and 
calling for evidence for and against the 
claim, With reference to the purport of 
the plaiut and answer, from the parties 
respectively, in order that each of the 
parties might file his evidence for or 
against the claim, from which full inves¬ 
tigation might be had, and the merits of 
the case fully developed. He concluded 
his petition of appeal in these terms— 
“That the Collector, in his supplemental 
answer, asserts that the property sold by 
auction was purchased with the funds of 
Gholam Ahmud ; and the Principal Sud¬ 
der Amin also declares} that the property 
was purchased by Gholam Ahmud j now, 
Plaintiff (Appellant) consents to rest his 
whole case on this one point; that if, from 
the record of the case, the deeds of sale, 
aud the papers in the Collectorate, it shall 
appear that the property was purchased 
with the funds of Gholam Ahmud, then 
Plaintiff consents that it shall be excepted 
from his claim ; otherwise, on the simple 
proof of it being the property of Sheikh 
Shookr-oollah, Plaintiff is entitled to a 
decree on the ground of Plaintiff’s claim 
being entitled to a preference with reference 
to the claim of Government. On the above 
grounds, therefore, Plaintiff (Appellant) 
prays that the decision of the Principal 
Sudder Amin be reversed, and his claim 
be decreed as justice requires.” He add¬ 
ed to this petition, as an exhibit, the de¬ 
cree of 1835. 

This petition appears to have come be¬ 
fore Mr. Tayler, the Judge of the Sudder 
Court, on the 5th of June, 1841, and to 
Mr. Tayler the proceedings in the Court 
below seemed as irregular and unwarrant¬ 
able as they appear to us. He accord- 
ingly called upon the Court below to ex¬ 
plain its proceedings, and required a re¬ 
port as to whether any proceeding had 
been recorded in this suit, in conformity 
with the proceedings of section 10, Reg. 
XXVI. of 1814, and in what respect the 
questions put by the Principal Sudder 
Amin to the Plaintiff were relevant to the 
cause. To this requisition the following 
report was returned by the Judge, on the 
10th of July, 1841 :—“The facts are as 
follows, viz. after the four pleadings had 
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been completed, a notification was issued, 
specifying that the case would be taken 
after eight days j subsequently thereto, 
the case was brought up, when it appear¬ 
ed to me unnecessary to call for evidence 
in favour of, and against, the claim ; con¬ 
sequently no such proceeding was recorded, 
and the case was decided. As the suit was 
brought to recover the sale-proceeds of the 
village of Lehurtara from Government, by 
right of a decree, declaring the validity of 
the mortgage, prior to the filing of the de¬ 
cree, the questions aforesaid were put 
with the view of ascertaining the nature 
of the mortgage; when, however, Plain¬ 
tiff put in the decree, and it appeared 
therefrom that it was not passed against 
the mortgaged villages, it did not appear 
right to cause Government to refund the 
sale-proceeds, and the claim was in con¬ 
sequence dismissed. ,, 

It is impossible to avoid expressing 
some astonishment that any Judge could 
so entirely have miscarried, in the dis¬ 
charge of his duty, as the Principal Sud- 
der Amin appears by his own report to 
have done. 

There were only two courses which it 
was possible, with any share of reason, to 
adopt: the one was, if the proceeding were 
regarded as a supplemental proceeding to 
the suit of Jykishen Das against Shookr- 
oollah and Gholam Ahmud, and the facts 
were considered to be sufficiently estab- 
lished on the part of the Plaintiff, to 
make at ouoe a decree in his favour ; the 
other was, to direct the evidence to be 
taken, and give the parties an opportu¬ 
nity of establishing their respective alle¬ 
gations. To dismiss the suit, under such 
circumstances, was utterly out of the 
question. 

On the 12th of October, 1841, the 
cause came on for hearing before Mr. 
Tayler, who considered, very properly, 
that the great question was, whether the 
villages in question were the property 
of Shookr-oollah ; for if they were, they 
were clearly subjected by the decree of 
1835 to the demand of the Plaint iff, and 
if they had been sold by the Collector as 
the property of Gholam Ahmud, with 
notice of the Plaintiff’s equitable claim, 
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the Plaintiff* had a plain right to recover 
the amount which had been received by 
the Collector. 

Upon both these points, the latter of 
which, indeed, was not in controversy, 
Mr. Tayler was of opinion in favour of the 
Plaintiff, for reasons distinctly stated in 
a very able judgment, and he accordingly 
pronounced his decree, that the decision 
of the Principal Sudder Amin, of Benares, 
be overruled, and that the Plaintiff do 
recover from the Collector the amount of 
his decree, to the extent of the amount 
which may have been appropriated from 
the sale-proceeds, and carried to the cre¬ 
dit of the Government, together with in¬ 
terest thereon from the date of the insti¬ 
tution of the suit to the time of payment, 
and that the Plaintiff’s costs, with inter¬ 
est from the date of the decision to the 
date of payment, be paid by the Collector. 

The decision of the inferior Court being 
reversed, it became necessary that the 
papers should be laid before another Judge 
of the Sudder Court (Mr. F. Currie), who, 
unfortunately, differed from Mr. Tayler, 
and thought the suit should be dismissed ; 
and the third Judge, Mr. G. Powney 
Thompson, concurred in that opinion, and, 
accordingly, the suit was dismissed with 
costs ; the Plaintiff having been actually 
refused the opportunity of giving evidence 
in support of his case, if it were not al¬ 
ready proved. 

We are clearly of opinion, that the de¬ 
cree must be reversed, and judgment 
given in favour of the Appellant. 

The case itself is one of the simplest 
description. The Plaintiff’s testator having 
an equitable mortgage on the villages in 
question, of which the legal title was in 
Gholam Ahmud, institutes a suit against 
the mortgagor to recover the amount of 
his demand. Pending the suit, and while 
Gholam Ahmud, the representative of the 
mortgagor, is a party to it, the Collector 
sells the property as if it were Gholam 
Ahmud’s unincumbered estate, suppress¬ 
ing all mention of the mortgage of which 
he had notice. The demand in the ori¬ 
ginal suit being established, this suit is 
brought to recover the amount which had 
been realised by the sale. 
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The objections founded on the Regula¬ 
tions of Limitations have obviously no 
bearing in the case. There has been a 
continued and uninterrupted claim from 
1818 to the present time. As little ground 
is there for the objections founded on the 
Regulations with respect to Government 
sales. It is said that when property is 
sold by the Government for general debts, 
and not for arrears of revenue, they sell 
only the interest of the debtor, and do 
not guarantee the title. This may be 
very true, and it is an important distinc¬ 
tion between the two classes of sales, but 
it has no bearing upon the present case. 
Here the Government officer, having no¬ 
tice of an incumbrance, which is only an 
equitable charge on the property, sup¬ 
presses all mention of it in the advertise¬ 
ment of sale, and conveys away the estate 
to the purchasers as unincumbered, and 
receives the full value as if it were free 
from mortgage. Can there be a clearer 
equity to call for repayment ? or could 
there be a grosser injustice than to sue 
the purchasers ? if iudeed against them 
any case could be established, which is 
very doubtful. 

The only doubt which we have felt is, 
whether a strict adherence to form might 
require us to remit the oase back to India, 
in order to give the Government an op¬ 
portunity of going into evidence to prove 
the allegation in their supplemental an¬ 
swer, that the property really belonged to 
Gholam Ahmud. But, upon a minute 
examination of the proceedings, and a 
careful consideration of them, we are of 
opinion, that it was not competent to the 
Collector in this suit to dispute the 
ownership of Shookr-oollah. The Collec¬ 
tor claimed under or in right of Gholam 
Ahmud, and as against him we consider 
the demand to have been established upon 
the estate, as part of Shookr-oollah’s as¬ 
sets, by the decree of 1835, and we think 
that Mr. Tayler took a correct view on the 
subject in his judgment. 

We shall humbly advise Her Majesty, 
therefore, to reverse the decree complain¬ 
ed of, and to direct the amount received by 
the Collector from the sales of the vil¬ 
lages in question, with interest thereon, 


according to the rate payable in such 
cases, to be applied, as far as they will 
extend, in payment of the Appellant’s de¬ 
mand. The Appellant must have his 
costs of the suit below against the Col¬ 
lector, and must, of course, be repaid 
what he has paid to the Government. 

We have gone at so much leugth into 
the case, not only on account of its impor¬ 
tance in point of value, and because such 
detail was requisite in order to explain 
more clearly the grounds of our judgment, 
but because some of the irregularities 
which have taken place are of a character 
which we think it may be useful to bring 
to the attention, not only of the Courts 
in India, but of the authorities at home, 
who, we are very sure, are desirous that 
justice should be administered in these 
Courts fairly and indifferently, between 
themselves and their subjects. 


20th February , 1852. 

Present : 

Members of the Judicial Committee ,—The 
Lord Justice Oranworth, the Lord Justice 
Knight Bruce, the Right Hon. Dr. Lush- 
ington, and the Right Hon. Sir Edward 
Ryan. 

On Appeal from the Sudder Dewanny 
Adawlut at Madras. 

In re Rajah Bomaranjee Bahadoor.* 

Application to stay execution of a decree of the 
Sudder Dewanny Court at Madras, pending an 
appeal to England, refused as too late, the order for 
execution of the decree having most probably been 
acted upon. 

This was an application to stay execu¬ 
tion of a decree of the Sudder Dewanny 
Court, at Madras, pending an appeal to 
England. By the decree of the Sudder 
Court, it was declared, that the Defendant 
(the Petitioner) was liable for principal 
and interest upon a mortgage bond. The 
Petitioner appealed from that decree to 
England. After the allowance of the ap¬ 
peal, the Court, upon the petition of the 
Plaintiff, and his depositing security, by 
an order, dated the 24th of December, 
1851, directed execution of the decree. 

* 5, Moore’s I. A., p. 298. 
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The Petitioner presented a petition to the 
Sudder Court for stay of execution, offer¬ 
ing to give security for satisfaction of the 
decree, which the Court refused. The 
Petitioner now presented a petition pray¬ 
ing that the order of the 24th of December, 
1851, might be rescinded, and that, upon 
his giving security, execution might be 
stayed. 

Mr. Forsyth, in support of the petition. 

It was unjust to order execution of the 
decree of the Sudder Court, pending an 
appeal, the Petitioner having offered am¬ 
ple security for satisfaction of the decree 
if affirmed here. Execution of a decree 
is stayed pending an appeal to the House 
of Lords. Even if the Court below re¬ 
fuse it, the House of Lords will stay exe¬ 
cution (a). So also in writs of error, 
execution is stayed, 3 Hen. VII., c- 10. 
From the nature of the appellate jurisdic¬ 
tion of this Court, the practice must be 
the same as the House of Lords.— 
Edward Ryan : The appeal in this case is 
from the Sudder Dewanny Court; now, 
the course pursued by the decree-holder 
in this case seems to be perfectly regular, 
and in accordance with the practice of the 
Native Courts, as laid down in Macpher- 
son (6). There is no provision in the 
Charter for staying execution pending an 
appeal to England from the Sudder 
Courts. It is different in the Supreme 
Court, for there special provision is made 
by the Charter (c).] 

Lord Cranworth : 

The order complained of was made on 
the 24th of December, 1851, and has 
most probably been acted upon : it is too 
late to make this application, which must 
be refused. 


(a) Macqueen'a Prac. of House of Lords, 239. 

( b) “ On civil procedure,” p. 349, 504. 

(c) Madras Charter, 26th Dec., 1800, cl. xlviii. 


’ 16 th June and 5th July , 1852 . 

Present : 

Members of the Judicial Committee ,—Lord 
Cranworth, Lord Justice Knight Bruce, the 
Right Hon. Dr. Lushington, the Right 
Hon. Sir Edward Ryan, and the Right 
Hon. Sir John Patteson. 

On Petition from, Madras . 

In re Rajah Vassareddy Lutchmeputty 
Naidoo.* 

Peremptory order granted, directing the Judges of 
the Sudder Dewanny Adawlut at Madras to execute 
the decree of Her Majesty in Council, and to put the 
Petitioner in possession of the land and property 
awarded to him by that decree, the Sudder Court 
refusing to execute that order, being of opinion, 
that, the property in question having been seized, 
pending the appeal, by the Board of Revenue, they 
alone had a rightful title, with which the Sudder 
Court could not interfere. The right of the Madras 
Government, and of all persons, except the Res¬ 
pondents in the original appeal, to appear for their 
interest, if any, the order being granted ex parley 
was reserved. 

The Right Hon. Dr. Lushington : 

Their Lordships have taken into con¬ 
sideration this petition, which prays, that 
Her Majesty will be pleased to grant a 
peremptory order, addressed to the Judges 
of the Court of Sudder Dewanny Adawlut, 
or to such other persons and authorities 
as to Her Majesty shall seem fit, command¬ 
ing them to execute the decree of Her 
Majesty in Council, bearing date the 2nd 
of March, 1848, and to put the Petitioner 
in possession of the land aud other pro¬ 
perty awarded to him by the decree. 

Their Lordships feel that in entering 
upon the consideration of this petition 
they are placed, for several reasons, in a 
position of considerable difficulty: First, 
on account of the entire novelty of the* 
proceeding, this being, so far as any of us 
are aware, the very first time that any 
complaint has been addressed to the Ju¬ 
dicial Committee, of the non-execution of 
a decree pronounced by them which has 
been confirmed by Her Majesty in Coun¬ 
cil. And, again, we experience some dif¬ 
ficulty from the circumstance, that all 
the facts which are stated in these pro¬ 
ceedings are entirely ex parte , and we 
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have had no opportunity of ascertaining 
whether they are in strict conformity with 
the papers to which reference is made in 
the petition. 

So far as we are enabled to judge from 
this petition, the Sudder Court seems to 
have been of opinion, that the property 
in question having been seized by the 
Board of Revenue, and being in posses¬ 
sion of that Board, they had alone a right¬ 
ful title, with which the Sudder Court 
could not interfere, and consequently they 
conceived, that having ascertained that 
fact, they had discharged their duty, and 
no more depended upon them. We are 
not in a situation to say whether that de¬ 
termination, on the part of the Sudder 
Court, was well founded or not. We 
think it would have been infinitely better 
for all parties, if the grounds on which 
the Sudder Court proceeded had been set 
forth in a more regular form, for the con¬ 
sideration of their Lordships. 

There are other circumstances in this 
case, which, provided they are incapable 
of explanation, certainly tend to show 
that the present Petitioner has been sub¬ 
jected to very great hardship and detri¬ 
ment. We allude to the circumstance of 
security not having been taken, in con¬ 
formity with Reg. VIII. of 1818, sec. 4. 
We are now speaking, as already observ¬ 
ed, solely upon what appears before us 
ex parte, and, therefore, we do not intend 
to prouounce any decisive judgment upon 
it ; but, supposing all the circumstances 
stated in the petition to be true, it would 
appear that this large property was put 
into the hands of Ramauadha Baboo, 
pending the appeal; that it has been 
wasted and dilapidated, and the whole 
property exhausted, in consequence of se¬ 
curity not having been taken. It is not, 
however, necessary to allude further to 
that point. 

Their Lordships, taking all these cir¬ 
cumstances into their consideration, have 
determined to adopt the following course, 
by which course, we trust, the rights of 
the East-India Company, if they have any, 
or the rights of the Government of Mad¬ 
ras, or any other persons purchasing un¬ 
der them, will be protected, and which 


will also enable the Petitioner to put the 
Court in motion, so that he may have all 
that he is justly entitled to under the 
decree. 

We intend to advise Her Majesty, that 
the Sudder Adawlut be directed forthwith 
to carry into execution the Order of Her 
Majesty, and to direct the Collector to 
put the Petitioner into possession of the 
property, according to such order made 
in the decree, reserving to the Madras 
Government, and all persons, except the 
Respondents in the original appeal, the 
right to appear for their interest, if any. 

The report of the Judicial Committee 
of the Privy Council, dated the 5th of 
July, 1852, and the Order in Council 
made thereon, was as follows :— 

“ The Lords of the Committee, in obe¬ 
dience to your Majesty’s said order of 
reference, have this day taken the said pe¬ 
tition into consideration, and having been 
attended by counsel on behalf of the Peti¬ 
tioner, and likewise on behalf of the East 
India Company, their Lordships do this 
day agree humbly to report to your 
Majesty as their opinion, that the said 
Court of Sudder Dewanny Adawlut, at 
Madras, ought to be ordered forthwith to 
carry into execution Her Majesty’s Order 
in Council of the 2nd of March, 1848, 
made upon the hearing of the said appeal, 
and to direct the Collectors of Guntoor 
and Masulipatam, and those districts in 
which the Vassareddy estates are situated, 
to put the Appellant, Rajah Lutchme- 
putty Naidoo, in possession of the said 
property, in pursuance of the report of 
this Committee, of the 29th of February, 
1848, and of Her Majesty’s Order in 
Council, of the 2nd of March, 1848, ap¬ 
proving the same, reserving to the Madras 
Government, and to all persons, except 
the Respondents in the original appeal, 
the right to appear for their interest, if 
any. 

“ Her Majesty having taken the said- 
report into consideration, was pleased, by 
and with the advice of Her Privy Council,' 
to approve thereof, and to order, as it is 
hereby ordered, that the said Court of 
Sudder Dewanny Adawlut, at Madras, do 
forthwith carry into execution Her Ma- 
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jesty’s Order in Council, of the 2nd of 
March, 1848, and that the said Court do 
direct the Collectors of Guntoor and Ma- 
sulipatam, and of those districts in which 
the Vassareddy estates are situated, to 
put the Appellant, Rajah Lutchmeputty 
Naidoo, Bahadoor, in possession of the said 
property, iu pursuance of the report of the 
Judicial Committee of the Privy Council, 
of the 29th of February, 1848, and of Her 
Majesty’s said Order in Council, of the 
2nd of March, 1848, approving the same, 
reserving to the Madras Government, and 
to all persons, except the Respondents in 
the original appeal, the right to appear 
for their interest, if any. Whereof the 
Judges of the said Court of Sudder De- 
wanny Adawlut at Madras, for the time 
being, and all other persons whom it may 
concern, are to take notice and govern 
themselves accordingly.” 


8th February , 1853. 

Present : 

Members of the Judicial Committee ,—The 
Chief Justice of the Court of Common 
Pleas (Sir John Jervis), the Right Hon. 
Dr. Lushington, the Right Hon. Sir Ed¬ 
ward Ryan, and the Right Hon. Sir John 
Patteson. 

On petition from the Supreme Court at 
Calcutta. 

In re Sibnarain Ghose.* 

Where this Court grants leave to appeal, under 
the general jurisdiction of the Queen iu Council, it 
will impose such terms upon the party applying, as 
the special circumstances of the case require- 

Appeal admitted from an order confirming the 
report of Commissioners in a partition suit, al¬ 
though the appealable value was under Rs. 10,000, 
the amount prescribed by the Order in Council of 
the 10th of April, 1838. The Petitioner (the Plain¬ 
tiff) had offered to compensate the Defendant, if 
the report of the Commissioners was varied. Ihe 
Judicial Committee, in granting leave to appeal, 
put the Petitioner upon terms of lodging in the 
Council Office, within four months, a certificate of 
recognizance to the Queen in the sum of £1,500 for 
such compensation and oosts as might be awarded. 

This was a petition for leave to appeal 
from certain orders of the Supreme Court 
at Calcutta, made in a partition suit 
brought by the Petitioner against one 

* 5, Moore’s I. A., p. 322. 
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Holladhur Doss. . The petition alleged, 
that the Petitioner and one Holladhur 
Doss were jointly seised as tenants in 
common of a piece of land at Jorabagan, 
in the town of Calcutta, containing twelve 
cottahs; that the Petitioner instituted a 
suit on the equity side of the Supreme 
Court at Calcutta, against Holladhur Doss, 
for partition of the land ; that the cause 
was heard by the Supreme Court, who 
made the usual decree for partition, and 
that a commission of partition was issued 
under such decree, authorising the Com¬ 
missioners to make such partition j that 
a return was made by the Commissioners 
on the 19th of September, 1851, by which 
they recommended that the piece of laud 
should be divided into two shares, by a 
line directly north and south, and thereby 
allotted to the Petitioner five half equal 
twelfth parts, to be enjoyed by him in 
severalty j aud also allotted to the Defen¬ 
dant for his share, to be held in severalty 
exclusive of Petitioner, all that portion on 
the west which abutted on one of the 
houses and premises of the Petitioner, 
namely, the house which contained the 
zenana or female apartments of his family, 
so as to separate and divide the opposite 
house and premises of the Petitioner, be¬ 
ing the public dwelling-house of himself 
and family, whereby the Petitioner was 
excluded from a passage to the house con¬ 
taining the zenana. That the Petitioner 
filed exceptions to this return, urging that 
the partition was opposed to the justice 
of the case and to his claim to have the 
last-mentioned piece of ground to the ex¬ 
treme west, or that portion of it which 
would afford the Petitioner a passage from 
his own house to the other ; that this last- 
mentioued part was of no more value to 
the Defendant than any other portion, 
but that the same was of great and pe- 
culiar value to him. That the exceptions 
were called on for argument, but that in 
consequence of the absence of his counsel 
to argue the exceptions, the same were 
overruled, as of course ; and that on the 
13th of January, 1851, an order was made 
confirming the Commissioners’ return. 
That on the 29th of March, 1852, he pe¬ 
titioned the Supreme Court, that the or- 
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der of confirmation should be set aside, 
and the exceptions restored to the Board, 
for the purpose of being argued before the 
Court, and having the whole matter ex¬ 
plained, the Petitioner offering to pay the 
costs of the Defendant which might be in¬ 
curred by the rehearing, which he thereby 
offered to expedite, but that the Court 
refused his petition on the 29th of March, 
1852, and proceedings were had before 
the Master to settle the draft conveyances. 
That the Petitioner presented a petition 
to the Supreme Court within six months, 
for leave to appeal to England, submitting, 
as a cause of appeal from these orders, 
that on examining the plan annexed to 
the return, it would be found, that by the 
partition which the Commissioners had 
made, all communication was stopped be¬ 
tween the Petitioner’s family house and 
his dwelling-house, that is, between his 
Boytuckhannah and the house containing 
the female apartments ; that each of these 
two buildings was worth more than Rs. 
50,000, and, therefore, such a partition 
not only exposed him and his family to 
the greatest inconvenience, but also large¬ 
ly deteriorated the value of his property; 
that he was ready and thereby offered 
the Defendant Rs. 800 for each of the six 
cottahs allotted to him, although the Com¬ 
missioners had, on the evidence before 
them, valued each cottah at only Rs. 400 ; 
that the loss and inconvenience to the 
Petitioner had been occasioned by the 
Commissioners drawing the line of divi¬ 
sion north and south, and assigning to 
the Defendant the whole of the land 
abutting on the female apartments, which, 
consequently, excluded him from any 
passage to that house; and the Petitioner 
submitted, that the line of division was 
erroneous, aud ought to have been drawn 
in a different direction ; and that, if the 
partition proposed by him was detrimen¬ 
tal to the Defendant, the Petitioner was 
willing to make such compensation to 
him, in double the value of the land, as 
the Commissioners might award ; that the 
Court, by an order dated the 1st of July, 
1852, refused leave to appeal, on the 
ground that the property in dispute was 
under Rs. 10,000, the amount prescribed I 
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April, 1838 (a). 

The Petitioner then applied by special 
petition to the Queen in Council, for 
leave to appeal from the return of the 
Commissioners, dated the 19 th of Septem¬ 
ber, 1851 j and from the order of the 
Supreme Court confirming the same, of 
the 13th of January, 1852, and the order 
of the 29th of March, 1852. 

Mr. Leith, in support of the petition, 
now moved for leave to appeal. 

The Supreme Court was precluded by 
the Order in Council of the 10th of April, 
1838, from admitting an appeal, as the 
subject-matter involved was under the 
prescribed appellate value, but this Court 
has power to admit an appeal notwith¬ 
standing, if the circumstances justify the 
admission. The present is a case of great 
hardship. The Commissioners grossly 
erred in judgment in making such a divi¬ 
sion ; they ought to have ascertained, not 
only the relative value of the property, 
but also the respective situations of the 
parties in relation to the property, before 
the partition took place. Story vs. John¬ 
son (5) is directly in point, and shows 
that a Court of Equity will set aside an 
adjudication made by Commissioners of 
partition, in circumstances like the pre¬ 
sent .—[Sir John Jervis: You must un¬ 
dertake to save the other party harmless. 
It may be, that the order comfirming 
the return of the Commissioners has been 
acted upon. If you come here for an in¬ 
dulgence, asking the rule prescribing the 
appealable amount to be relaxed, it ought 
not to be granted but upon the terms (c). 
The party Respondent will have to come 
here to support the order of the Supreme 
Court, upon a point which you omitted 
to argue in the Court below ; you must 
undertake to indemnify him from any 
loss you may put him to, as well also for 
compensation, if it is necessary to make 
any variation of the Order confirming the 
report of the Commissioners upon that 


(a) See Order, 1, Moore’s Ind. App. Cases, ix. 

(b) 1, You. and Coll. 538. 

(c) See In Musadee Mahomed Cazum Sherazee, 
ante, p. 417. 


by the Order in Council of the 10th of 
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point. What is the form of an indemnity- 
given on appeal ?]—The ordinary mode is 
by a recognizance in the Exchequer.— 
[jSir John Jervis: Would that give aright 
of action against the obligor 1 A recog¬ 
nizance in the Exchequer, if estreated, 
becomes a forfeiture to the Crown].—The 
Petitioner can enter into a recognizance 
with sureties in India ; this Court can 
award the proceeds of a recognizance so 
forfeited. 

The Right Hon. Dr. Lushington : 

Their Lordships are disposed to allow 
this appeal, but it must be upon terms of 
the Petitioner entering into a recogni¬ 
zance in the Court of Exchequer, in the 
sum of £1,500, to abide such order as may 
be made, such security to be made with¬ 
in four months from the date of the Or¬ 
der in Council. 

The following report was made, which 
was confirmed by Her Majesty :— 

“ Their Lordships agree humbly to re¬ 
port to your Majesty, as their opinion, 
that the Petitioner, Sibnarain Ghose, 
ought to be at liberty to enter and pro¬ 
secute his appeal against the return of 
the Commissioners of partition, dated the 
19th of September, 1851, and from the 
order of the Supreme Court of Judicature 
at Fort William in Bengal, of the 13th 
of January, 1852, confirming the return, 
and from the further order of the Su¬ 
preme Court, of the 29th of March, 1852, 
upon lodging in the Council Office, with¬ 
in the space of four calendar months from 
the date of Her Majesty’s Order in Coun¬ 
cil on this report, the certificate of re¬ 
cognizance to Her Majesty in a penalty 
of £1,500 sterling, to be entered into by 
some proper person (to be approved of by 
the clerk of the Council), before one of 
the Barons of Her Majesty’s Court of Ex¬ 
chequer, conditioned to stand and abide 
such determination whatsoever as may be 
come to by this Committee on this appeal, 
and to pay such compensation as their 
Lordships may think fit to award, and 
likewise to pay such costs as may be 
awarded in case the appeal be dismissed; 
and their Lordships do direct that copies 
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properly authenticated of all such records 
and proceedings as may be necessary to be 
laid before Her Majesty in Council in 
writing, by the proper officer of the Su¬ 
preme Court of Judicature, upon payment 
by the Petitioner, or his agents, of the 
usual fees for the same.” 


10th May , 1858. 

Present : 

Members of the Judicial Committee ,—The 
Lord Chief Justice of the Common Pleas 
(Sir John Jervis), the Right Hon. Dr. 
Lushington, the Right Hon. Sir Edward 
Ryan, and the Right Hon. Sir John Patte- 
son. 

On Appeal from the Supreme Court at 
Calcutta. 

Muttyloll Seal,* ... Appellant , 

versus 

Launcelot Dent and others, Respondents . 

Dent and Co. having sent to Oswald, Seal and 
Co. certain Bills of Exchange, blank endorsed, with 
a specific appropriation, to be realized either by 
discount or sale, the proceeds to be placed to their 
credit account, and one Muttyloll Seal, knowing 
that such was the case, and knowing that Oswald, 
Seal and Co. were the agents of Dent and Co. 
having purchased these bills, and Oswald, Seal and 
Co. having, with the knowledge of Muttyloll Seal, 
applied the proceeds thereof in payment of a debt 
of their own .—Held that Muttyloll Seal must ac¬ 
count to the principals for the proceeds of the Bills. 
That had he honestly paid Oswald, Seal and Co., 
that would have been a payment to Dent and Co.; 
and that Dent and Co. could recover from Muttyloll 
Seal the value of the Bills on a count for goods, 
sold and delivered, because there was a sale by 
agents entitled to sell. 

Sir John Jervis : 

We are of opinion in this case, that the 
judgment of the Court below should be 
affirmed. It is not necessary, in the view 
which we take of the case, to enter at 
any length into the circumstances of it, 
in order to ascertain whether, if the count 
for goods sold and delivered could not 
have been supported, the verdict might 
have been retained on any other part of 
the Record; nor to enter into an exami¬ 
nation of the various cases which were 
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collected or cited by the learned Chief 
Justice in the Court below, because we 
think, upon a very short, clear ground, 
that the verdict was right, and that the 
judgment ought to stand on the count for 
goods sold and delivered. 

The Appellant's counsel have argued 
upon four grounds ; first, that there was 
no privity of action in the contract be¬ 
tween the parties ; second, that the form 
of action upon the common count of in - 
debitatus assumpsit is misconceived; third, 
that the house of Oswald, Seal <fc Co. 
were entitled to act as principals; and 
fourthly, that the title which the Agra 
bank had, was transferred to Muttyloll 
Seal; and, therefore, he is not affected by 
anything that took place originally be¬ 
tween the parties. The two last are 
merely illustrations of the first proposi¬ 
tion, as they put them forward as points 
of pleading. 

Now, we think we must assume, not 
only upon the evidence of Fergusson, but 
upon the probabilities of the case, that 
Muttyloll Seal knew of the transactions 
that had taken place between Oswald, 
Seal and Co., and Dent and Co., because 
Fergusson swears distinctly, that he com¬ 
municated to Muttyloll Seal, who was the 
agent of that firm, at Calcutta, from time 
to time, what occurred ; that he commu¬ 
nicated the letter sent by Dent and Co., 
dated the 29th of October, 1847, and that 
Muttyloll Seal knew that the opium ac¬ 
count was squared, with the exception of 
this sum, amounting to £6,000. And 
further, it is highly probable, that such 
should have been done, because Muttyloll 
Seal was under guarantee, that their 
business should be properly carried on. 
Therefore, we must assume that he knew 
of the letter, and the answer of the 27th, 
which was sent to him, and that satisfies 
us that the bills were sent in the terms 
of the letter, to realise, and the proceeds 
to be placed to the opium account, and 
was answered in these respects by the 
letter of the 28th of December ; the bills, 
therefore, were sent to them with a speci¬ 
fic appropriation, to be realised, either by 
discount or sale, and the proceeds were 
to be placed to the credit acoount. Mut¬ 


tyloll feSeal,^ therefore, knowing*that such 
was*} the case, and knowing that Oswald, 
Seal and Co. were the agents of Dent and 
Co., it becomes unimportant to consider, 
whether he purchased the bills on the 
7th of January, as one party says, or on 
the 11th of April, with a fraudulent ante¬ 
dating of the contract, as the other party 
says ; because it is quite plain that with 
a knowledge of the fact, and knowing that 
Oswald, Seal and Co. were the agents of 
Dent and Co., he did purchase the bills. 
It is quite plain, looking at the transac¬ 
tion, with the invoice and the debit note 
on the one side, that he tajces credit for 
the amount of these bills sold, and debits 
them on the other side with the price paid 
for them; that it was a transaction for 
the sale of these identical bills, and that 
being so, it is plain, that the count for 
goods sold and delivered is supported, be¬ 
cause there is a sale by the agents en¬ 
titled to sell, and the simple question 
then would be, what has been the conse¬ 
quence ? Although it is true that Oswald, 
Seal and Co. had authority to sell, yet, 
having sold, the person who is the pur¬ 
chaser must account to the principals for 
the proceeds. If he honestly paid over 
the proceeds to Oswald, Seal and Co., 
that would be a payment to Dent and Co. 
It should have been pleaded, if he had a 
set off, and for any other transaction that 
would have been a good set off. But 
there were no pleas on the Becord to meet 
such fact. That is sufficient to dispose 
of this case. It is useful however to ob¬ 
serve, in order that it may not be sup¬ 
posed that we are proceeding on technical 
form or grounds, that the question raised 
on the pleadings in this case substantial¬ 
ly affects the justice of the case ; if there 
had been a plea of payment, which the 
facts of this case would not support, the 
effect of that plea nobody could doubt. 
These bills having been pledged with the 
Agra bank, when the time for taking 
them up arrived, Muttyloll Seal did not 
become endorser for value of the bills, but 
in truth lent money to Oswald, Seal and 
Co., to whom he was under guarantee, for 
the mere purpose of redeeming the bills. 
As he knew they were remitted for the 
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specific purpose of purchasing opium, he 
had no right, with the knowledge of that 
fact, to apply them for the purpose of 
paying the debt of Oswald, Seal and Co. 
Therefore, that would not have been suffi¬ 
cient evidence to support the plea of pay¬ 
ment, and in no event would the judg¬ 
ment have been affirmed for the Plaintiff 
in error. Looking to the judgment in the 
Court below, therefore, we are of opinion, 
that such judgment must be affirmed, but 
that there is no ground for giving inter¬ 
est, even if we were inclined to do so; 
there are no facts which could be the 
basis of any such judgment. The judg¬ 
ment of the Court below must, therefore, 
be simply affirmed, with costs. 


llpth June , 1853. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Dr. Lushington, the Right Hon. 
T. Pemberton Leigh, the Right Hon. Sir 
Edward Ryan, Knt., the Right Hon. Sir 
John Jervis, Knt., and the Right Hon. Sir 
John Patteson, Knt. 

On Appeal from the Supreme Court at 
Calcutta, 

E °oTers C * STLB JE ™ a “ d } A PP ellants > 


Henry Heyoock, 


Respondent. 


In a voyage policy, a contract of sea-worthiness 
when the ship starts on her voyage, is no warranty 
that she shall be sea-worthy at an intermediate 
port at which she touches; and to hold that there 
is a warranty in a time policy that the ship shall be 
sea-worthy at her departure, and at every interme¬ 
diate port during the currency of the time policy, 
will be holding that there is a warranty to a great¬ 
er extent in a time policy than there will be in a 
voyage policy. . 

A policy of indemnity, being a written instru¬ 
ment, the terms of that instrument must be con¬ 
strued subject to a certain conditions, one of which 
is, that in a voyage policy, custom and decision 
have annexed to that contract a warranty of sea¬ 
worthiness, and that there is no custom and no de¬ 
cision which warrants the Court in saying, that in 
a time policy any such warranty attaches. 


# 5, Moore’s I. A., p. 361. 
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Sir John Jervis : 

We do not think it necessary to bear 
the Respondent’s counsel. 

My Lords are of opinion in this case, 
that the judgment of the Court below 
must be affirmed. 

In truth, the case is concluded by the 
decision of the House of Lords, in Gibson 
vs. Small. The learned counsel for the 
Appellants, who have argued this case 
with great ability, have in vain endea¬ 
voured to distinguish it from that case. 
The judgment in Gibsou vs. Small puts 
the decision higher than it is necessary 
to do in the present case; because, al¬ 
though, if it were necessary to determine, 
that in a time policy there is no warrant 
of sea-worthiness, my Lords would possi¬ 
bly be inclined to adopt the opinion of 
Lord Campbell and the Judges to the full 
extent, namely, that there is no warranty 
of sea-worthiness in a time policy. It is 
not necessary to decide that point to the 
full extent, because if, as was contended 
for by the Appellants, in a time policy 
there is a warranty of sea-worthiness at 
the time the vessel started on her origi¬ 
nal voyage, this vessel is found by the 
Court below to have been sea-worthy at 
such a time. Then comes the ques¬ 
tion, assuming she was sea-worthy when 
she started on her voyage, is there a fur¬ 
ther warranty that she shall be sea-worthy 
at every intermediate port she touches at, 
pending the progress or continuance of 
her voyage, which is to last for a specified 
time ? Now, if it had been a voyage po¬ 
licy, there is no question, although there 
had been a warranty of sea-worthiness 
when she started on her voyage, there 
would be no warranty that she should be 
sea-worthy at an intermediate port at 
which she touched, which port she is en¬ 
deavouring to make intermediate ; and if 
it were to be held (as I took the liberty 
of pointing out in the course of the argu¬ 
ment) that there was a warranty in a 
time policy that the ship shall be sea¬ 
worthy at her departure, and at every 
intermediate port during the currency of 
the time policy, it would be holding that 
there is a warranty to a greater extent iu 
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a time policy than there would be in a 
voyage policy. 

Therefore, I apprehend in this case, as 
in all cases, we must abide by the general 
rule, that a policy of indemnity, being a 
written instrument, the terms of that in¬ 
strument must be construed subject to 
certain conditions, one of which is, that 
in a voyage policy, custom and decision 
have annexed to that contract a warranty 
of sea-worthiness, and that there is no cus¬ 
tom and no decision which warrants the 
Court in saying, that in a time policy any 
such warranty attaches. If it were 
necessary for the decision of the case, we 
should be inclined to go to the full extent 
of what Lord Compbell says in the House 
of Lords. It is unnecessary, however, 
to do so in this case ; because, if there 
was a warranty, it was satisfied at the time 
the voyage commenced, and there was no 
warranty at any intermediate port j and, 
therefore, upon that, which is a lower 
ground, the judgment must be affirmed, 
and with costs. 


18 th June , 1851 ; and 17th and 20th 
June , 1853 . 

Present at the first hearing, on the 18th June, 
1851 : The Right Hon. Dr. Lushington, 
the Right Hon. T. Pemberton Leigh, the 
Right Hon. Sir Edward Ryan, Knt., and 
the Right Hon. Sir John Jervis, Knt. 

Present at the second hearing, on the 17th 
and 20tb June, 1853: The Right Hon. 
Dr. Lushington, the Right Hon. T. Pem¬ 
berton Leigh, the Right Hon. Sir Edward 
Ryan, Knt., and the Right Hon. Sir John 
Patteson, Knt. 

On Appeal from the Supreme Court at 
Calcutta . 

Henry McKellar,* ... Appellant , 
versus 


John Wallace and John ) „ , . 

Spence, . Respondents. 


Parties having accounts between them may meet 
and agree to settle those accounts by the ascertain¬ 
ment of the exact balance, produce vouchers, ex¬ 
change information and so forth, and if it after¬ 
wards turn out that there are errors in the account, 
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it is a sufficient ground for opening the account, 
and setting it right in a Court of Equity. If, on 
the other hand, persons meet and agree not to as¬ 
certain the balance, but agree to a gross sum as the 
balance; a sum which one is willing to pay, and 
the other is content to receive as the result of those 
accounts; it is either an account stated and settled, 
in the formal sense of that expression, or it is the 
case of a settlement by compromise. In either 
case, it may be vitiated by fraud, and in either case 
it is good for nothing, if from the collusion of the 
parties it is proved in a Court of Equity that the 
transaction was not so fairly and so fully under¬ 
stood between the parties, either from the confusion 
in which it was involved, or from misrepresenta¬ 
tions made on one side or the other, as it ought to 
have been, and that injustice has been done to 
either side. 

The Right Hon. T. Pemberton Leigh : 

There hasbeen great laches, but not such 
as, in their Lordships’ opinion, ought en¬ 
tirely to shut out the appeal. But fur¬ 
ther terms must be imposed upon the 
Appellant. The recognizance must be 
increased to the sum of £1,000, a sum 
sufficient to cover the costs incurred in 
the Master’s office, by the Appellant forc¬ 
ing on the proceedings and taking the ac¬ 
counts ; and, as the delay has been oc¬ 
casioned by the Appellant, the petition of 
appeal must be logded in the Council office 
within six weeks, and if not then lodged 
the appeal is to stand dismissed. This 
course will, we think, do complete justice 
to all parties. We reserve the costs of this 
application. 

By the order in Council made upon 
this petition, the Appellant was directed 
to lodge in the Council office the certifi¬ 
cate of recognizance to Her Majesty, in a 
penalty of £1,000 sterling, conditioned to 
stand and abide such determination as 
might be made, and to pay all such costs 
as might be awarded in case the appeal be 
dismissed (such recognizance to be in lieu 
of the aforesaid recognizance of £500, for 
costs in the appeal as set forth in the 
Order of the 25th of June, 1850,) and to 
perfect such recognizance, and lodge his 
petition of appeal in the Council office 
within the space of six weeks from the 
date of the report, and, in the event of 
failing to perfect such recognizance and 
lodge such petition within that period, 
the Order be discharged, and the costs of 
the petition paid by the Appellant; but 
371 & 391 
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if the recognizance was perfected, and 
the petition of appeal lodged withiu that 
period, then that the costs of the petition 
was to be reversed. 

The appeal now came on for hearing. 

Mr. Wigram, Q. C., and Mr. W. A. CoU 
linSy for the Appellant. 

Mr. Roll, Q. C., and Mr. Leith } for the 
Respondents. 

The Right Hon. T. Pemberton Leigh : 


During the progress of this appeal, we 
have had an opportunity of looking very 
carefully through, the whole of papers in 
the case, and after the extremely clear 
and able manner in which the case has 
been argued at the bar, we feel ourselves 
in a situation to dispose of it at once, and 
we think it better to do so now, than to 
put the parties to any further delay. 

The law in cases of this kind I appre¬ 
hend to be perfectly clear. Parties hav¬ 
ing accounts between them, may meet 
and agree to settle those accounts by the 
ascertainment of the exact balance ; and, 
if they mean to ascertain the exact ba¬ 
lance, it may be necessary for that pur¬ 
pose, and probably is necessary in most 
cases, that vouchers should be produced, 
and that all the information which is pos¬ 
sessed on one side and the other, should 
be furnished in the settlement of those 
accounts ; and, if it afterwards turn out 
that there are errors in the account, it is 
a sufficient ground for opening the ac¬ 
count and for setting it right iu a Court 
of Equity. If, on the other hand, persons 
meet and agree not to ascertain the exact 
balance, but agree to take a gross sum as 
the balance ; a sum which one is willing 
to pay, and the other is content to 
receive as the result of those accounts ; it 
is obvious, that the production of vouch¬ 
ers is entirely out of the question, and 
errors in the account are so also, for the 
very object of the parties is to avoid the 
necessity for producing those vouchers, 
upon the assumption that there are or 
may be errors in the account so settled, 
therefore, it is either an account stated, 
and settled, in the formal sense of that 
expression, or, it is the case of a settle- 
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ment by compromise. In either case it 
may be vitiated by fraud ; in either case 
it is good for nothing, if, either from the 
collusion of the parties, upon the circum¬ 
stances under which the settlement takes 
place, it is proved in a Court of Equity, 
that the transaction was not so fairly and 
so fully understood between the parties, 
either from the confusion in which it was 
involved, or, from misrepresentations 
made on the one side or the other, as it 
ought to have been, and that injustice 
has been done to either side. 

Now, that being the general law of the 
case, it appears to us very clear that the 
settlement which took place here was in 
the nature of a compromise ; an accept¬ 
ance by one party, and a consent to pay 
by the other a gross sum in satisfaction 
of a disputed account. Whether the cir¬ 
cumstances uuder which that settlement 
took place are such as to induce a Court 
of Equity to set aside the transaction, 
and direct a general or specific account, 
must depend on the particular facts of 
this case, which makes it necessary for 
us to go into those facts a little more in 
detail than we should otherwise have 
done. 

Now, the facts appear to be these : 
Previous to 1831, the Appellant carried 
on business as a merchant tailor and 
clothier in Calcutta, under the name or firm 
of “ Robert Gibson <fc Co.” In the month 
of January, 1831, he agreed to admit into 
partnership with him two persons of the 
names of Wallace and Leslie, who had 
previously been his assistants in the busi¬ 
ness, a circumstance not wholly imma¬ 
terial, because it shows that those per¬ 
sons were probably well aware of the na¬ 
ture of the business, and the mode in 
which the transactions of that business 
were carried on both by the London and 
Calcutta houses. The terms of that part¬ 
nership were not reduced into writing at 
the time it commenced, and it was 
not until May, 1832, that articles of 
partnership were executed. By those 
articles of partnership, (after reciting the 
agreement which had been made for a 
partnership to commence at the begin¬ 
ning of 1831,) it was stated, that a valua- 
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tion had been made of the shares, of 
which these new partners were to have 
one-fourth each, and that a joint and 
several Bond had been given with the 
consent of the Appellant, Henry McKellar, 
for the amount which was due in respect 
of those two-fourth shares, and a period 
of four years was to be allowed for the 
payment of the sum, amounting alto¬ 
gether to Rs. 112,500. It further ap¬ 
pears from this deed, that the Appellant 
contemplated retiriug from the partner¬ 
ship, and introducing his brother, Thomas 
McKellar, into the concern, and going 
himself to England ; and there was power 
reserved by the deed for the Appellant to 
make that arrangement j and it was fur¬ 
ther agreed, that in the event of H. 
McKellar disposing of his share and in¬ 
terest in the co-partnership, and pro¬ 
ceeding to England, he should be the 
agent of the firm of “ Gibson, McKellar 
and Co.” in Europe, and that all sum or 
sums of money that should be remitted 
to any agent or agents in England should 
be remitted to him. But no stipulations 
were introduced into the deed either in 
respect of the remuneration which H. 
McKellar was to receive, or the duties he 
was to perform. 

It seems that in November, 1832, 
Thomas McKellar did go out from Eng¬ 
land, when the Appellant’s share in the 
partnership was transferred to him, and, 
in the same year, the Appellant returned 
to England. 

Now, it appears from the old account, 
No. 1, which is in evidence, that previous 
to leaving Calcutta the Appellant settled 
with Wallace and Leslie the amount 
whioh was due to him, between himself 
and his partners, and at that time a ba¬ 
lance was shown to be due of about Rs. 
228,941. 

On coming to England, the Appellant 
acted, as he had agreed to do, as the 
agent for the new firm at Calcutta, and 
not only selected the goods that were to 
be sent to the Calcutta firm, but he him¬ 
self paid for those goods, and it appears 
from the accounts, which are not disput¬ 
ed, that the advances he made in that res¬ 
pect were so large, that at the end of the 


year 1833 they amounted to £11,676, 
and at the end of 1834 they amounted to 
£20,685, and at the end of 1835 to about 
£29,000. Now, during the whole of that 
time invoices were sent of the goods that 
were thus furnished to the Respondents; 
invoices would, of course, be sent by the 
parties who supplied the goods, and, with 
a single exception, all those goods were 
supplied by the firm of “ A. McKellar & 
Co.” in London. Now, those invoices 
would, of course, show to the Respondents 
the amount of the goods which they were 
alleged to have received, and the amount 
of the invoice prices which were repre¬ 
sented to have been paid for those goods. 
On the other hand, they would not show 
what charges the Appellant was suppos¬ 
ed to make for the agency he performed 
on their behalf in England, or the allow¬ 
ances which he might make, in respect of 
the sums that were charged in the in¬ 
voice account. But, in the autumn of 
1836, an account current was sent of all 
the dealings and transactions which had 
taken place in respect of that agency from 
the beginning; to what date does not dis¬ 
tinctly appear ; but at all events, it must 
have been up to the end of the year 1835. 
Now, that account would necessarily 
show everything: it would show what 
charges he made ; it would show what al¬ 
lowances he made j it would show at what 
rate interest was charged, and at what 
rate commission was charged ; and, as far 
as I can find in the course of these pro¬ 
ceedings, no observation was made on the 
account so rendered, either in the shape 
of approbation or disapprobation, until a 
period which I am about to mention. 
The parties go on in that way } H. 
McKellar continues to purchase goods, 
and to send them out, paying for those 
goods, until the month of January, 1838, 
and probably until a subsequent period $ 
but it is only to the month of January, 
1838, that it is necessary for us to apply 
our attention. 

In 1838, according to the account made 
out by the Appellant, there was due to 
him on the old account, Rs. 228,941, and 
on the new account, or the purchase ac¬ 
count, the sum of £36,169. These accounts 
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were seat out to Greenaway, his agent at 
Calcutta, with directions to obtain a settle¬ 
ment, and with power to give a discharge 
for anything which might be paid in res¬ 
pect of them. With these accounts the 
Appellant sent a letter addressed to the 
Respondents, on which much reliance has 
beeu placed by the Respondents in their 
argument. It is to be observed, that in 
the account current there was this distinc¬ 
tion ; up to the month of June, 1836, and 
during part of that month, there is an 
allowance made by the Appellant for dis¬ 
count in all these accounts. What the 
distinct rate was, is not, perhaps, in all 
oases, very clear ; we will take it at two- 
and-a-half per cent., as the Respondents 
allege that it was. But, from the end of 
June, 1836, there was no allowance for 
discount at all. Therefore, there was a 
difference in the discount allowed; up to 
June, 1836, a discount allowed, and no 
discount allowed after June, 1836. In 
1838, Greenaway receives the accounts, 
accompanied by this letter to the Respon¬ 
dents, which contained this passage. “ I 
have now the pleasure to forward copy of 
your account current, to which I do not 
anticipate any objection.” It is clear, 
therefore, that there had been some pre¬ 
vious correspondence and discussion be¬ 
tween these parties with respect to the 
result of these accounts. With respect 
to this dealing, he says, he sends these 
accounts, and the letter then goes on to 
say that, “the discounts have been shown 
where allowed in the account rendered. 
You will observe from the last shipment, 
in June, 1836, no discount has beeu al¬ 
lowed, the whole of the goods having been 
purchased for cash, and consequently none 
allowed, as also in the account of Brick- 
well and Moore, enclosed in mine to you 
of last month.” 

Now, it is said that this is an incorrect 
representation by the Appellant, and is in 
fact equivalent to saying, You will find in 
this account the whole amount which I 
have received for discounts allowed. Why, 
it is quite obvious that it is no such thing. 
The character of that statement is this, 
as has been urged by the Respondents’ 
counsel. In part of the account there is 
a09—.401 


not allowed, in another part of the ac¬ 
count discount is not allowed ; where dis¬ 
count is allowed you will see it in the ac¬ 
count, and where none is allowed, it is 
stated that he had received none. 

These accounts, together with a letter 
dated the 26th of April, 1838, are sent 
by Greenaway to the Respondents; a let¬ 
ter proposing and urging a settlement, 
and offering to correct any errors or omis¬ 
sions that may be found in them. 

Now, what takes place upon this ? The 
Respondents had known in 1836, or in 
the beginning of 1837, when they received 
this account current, the principle upon 
which this gentleman was making out his 
account, the amount on which he charged 
interest; the rate at which he charged in¬ 
terest ; the rate at which he charged com¬ 
mission, and the rate at which he allowed 
discount. It is very true they did not 
know by that account, either in 1836 or 
in 1888, what the amount of discount was 
which the Appellant himself had re¬ 
ceived ; but having these accounts render¬ 
ed to them, they object j and what is their 
objection ? Why, at first it did not very 
distinctly • appear what the particular 
grounds of their objection were ; but 
Greenaway says, Well, if you are dissatis¬ 
fied with this aooount, render me an ac¬ 
count as you say it should be made out ; 
an account with the items which you say 
it ought to contain. They do make out 
what they say the account ought to be, 
and they charge the Appellant, and debit 
the account with discount at seven-and-a- 
half per cent, upon every purchase, intro¬ 
ducing into the account the corrections 
that would result from that deduction. 
It is perfectly true that the effect of that 
would be to alter every single item in the 
account, and that seems to have been the 
difficulty which was pressed upon the 
Court below, namely, that they could not 
consider it in any sense a settlement, when 
not only the balance might have been 
altered, but, when there was not one sin¬ 
gle item in the account which would not 
be altered, if the defence of the Respon¬ 
dents prevailed. Then what is the re¬ 
sult of that account as made out by them¬ 
selves ? The result is this; that there is 
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due on that account, instead of £36,000, 
a sum of £32,000 or £33,000, making, 
therefore, a difference of £3,000 ; and 
then how is that matter treated by these 
parties ? Why, they say this, Here is a 
balance which we must admit to be due 
from us, at all events, to the amount of 
Its. 491,695, and if you will give us time 
for the payment, we will consent, not only 
to admit that balance, but we will pay 
down Us. 29,000 at once, and we will 
give security, by our Bond, for the pay¬ 
ment of Rs. 400,000 by instalments, in 
four years, by a lac of rupees in each 
year. 

Well, it is said, this is not a compro¬ 
mise but a settlement. It is not very 
material which; the language, however, 
of the Bond, would rather seem as if it 
were in some sort a compromise, for it 
states, that in consideration that time 
shall be allowed the Respondents for the 
payment of that balance, it is agreed, to 
admit that Rs. 491,695 are due by them, 
but at the same time they say, that 
“ whereas they have examined and inves¬ 
tigated the several accounts of the said 
Henry Me Kell ar with the said firm of 
Gibson, McKellar & Co., rendered by or 
on behalf of the said Henry McKellar, up 
to the 31st day of January last, and the 
said Henry McKellar having agreed to 
grant such time for payment as in the 
condition hereunto written, the said Wil¬ 
liam Leslie and John Wallace have ad¬ 
mitted the sum of Company’s Rs. 491,695 
14a. 3p.” (showing the extreme minute¬ 
ness with which they had made the exa¬ 
mination), “ to have been due and owing 
by the said firm of Gibson, McKellar & 
Co. to the said Henry McKellar, on the 
34st day of January last, but have refus¬ 
ed to admit the further sum of £3,757 
15 j. 1 \d. sterling of lawful money of 
Great Britain, claimed as due to the said 
McKellar until satisfied on further investi¬ 
gation and examination.” 

Now, is it possible that there could be 
a more solemn adjustment of an account, 
as far as that adjustment went? The ac¬ 
count begins with an account in 1836; a 
subsequent account in March, 1838 ,• a 
discussion for nearly six months on those 


accounts j a final admission of Rs. 491,695 
being due, and an express reservation 
of an item of £3,757, not as a disallowed 
item, but as an item which at that mo¬ 
ment had not been ascertained, but which 
might be ascertained and would be ascer¬ 
tained by further investigation and exa¬ 
mination. Well, this Bond was given, 
and the amount, as it appears, paid. 

Now, not very long after, namely, in the 
year 1839, Leslie, one of the partners, 
comes over to England. It appears that 
he brought with him a power of attorney 
for the settlement of the accounts ; that 
it was a partnership matter that he had 
authority to deal with when he came to 
England, and which accordingly he did 
deal with. Now, observe, when he came 
to England, in what position these parties 
stood toward each other ? There had 
been the fullest investigation and exami¬ 
nation of these accounts, and the fullest 
time in respect of considering them in 
every point except one, and that point is 
one which cannot be cleared up at Cal¬ 
cutta, where Greenaway is the agent; it 
must be cleared up in England, unless the 
vouchers relating to those payments are 
sent over to India. Leslie comes over ; 
he sees the Appellant, and no doubt he 
had the right then to say, Before I pay 
you a shilling of this £3,757, or give se¬ 
curity for it, you, who are my agent, are 
bound to give me the whole of the infor¬ 
mation you possess ,* you are bound to 
produce the vouchers which show what 
discounts you have received ,• I shall then 
claim that I am entitled to be allowed 
upon the Indian account all the discounts 
you have received, which are larger than 
are credited, and, therefore, to have the 
account corrected, by reducing each and 
every item of the account, according to 
that reduction. That was his right, no 
doubt; but, on the other hand, if he 
thought fit, instead of insisting upon that 
right, he might say, Instead of going 
through these accounts ; instead of com¬ 
paring them; instead of ascertaining the 
balance which may increase or diminish 
that £3,757 ; if you are willing to strike 
off £1,200, and to accept the balance in 
full of all demands, I, on behalf of myself 
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and ray partner, am content to pay that 
sum, and I will give you my acceptance 
for the amount so reduced, and there will 
be an end of the transaction between us. 
Now, is it possible to conceive a more fair 
settlement of an account than this, as far 
as it had gone 1 A Bill of Exchange at 
eighteen months is accepted, allowing 
abundant time for the partners in Calcutta, 
if they objected to the settlement, to object 
to it, and if they could set it aside, to set 
it aside. Leslie goes out to Iudia again in 
the beginning of the year 1840, and what 
is the evideuce ? When he is communi¬ 
cating with his partner, Wallace, does 
Wallace say he had no authority to make 
that settlement ? Does Leslie say, I was 
coerced ; I was under apprehensiou; I 
was misled by the representations of the 
Appellant, and, therefore, the settlement 
is not to stand 1 Wallace is proved dis¬ 
tinctly to have said, on more than one 
occasion, This is a settlement which has 
been made, a Bill of Exchange has been 
given in respect of that settlement. If I 
had been dealing with you, Mr. Greenaway, 
I think I could have made a better set¬ 
tlement ; that is, if I had been dealing 
with you, who have not the vouchers, I 
could have made a better settlement than 
with the Appellant, who has the vouchers ; 
but a settlement has been made, and I 
suppose the Bill must be paid. 

But it does not rest here. The Bill being 
given on the 31st August, 1839, does not 
become due until the 3rd of March, 1841. 

In the interval, these parties, who had 
previously been on the best terms appear 
to have quarrelled. Of course, we know 
nothing of this case except from what ap¬ 
pears upon the facts and correspondence- 
They appear to have been under great 
obligation to the Appellant. Whatever 
their feelings previously had been, it is 
plain that a rupture had taken place, and 
feelings of the greatest hostility, to judge 
by the language of their letters, were en¬ 
tertained by the Respondents or by Wal¬ 
lace, the surviving partner, towards the Ap¬ 
pellant. Independent of the account to 
which I have referred, the Calcutta firm 
had acted as the agents of the Appellant 
in collecting and getting iu the debts due 


to him as representing the preceding part¬ 
nership, and he makes repeated applica¬ 
tions for an account of their receipts, in 
respect of that collection. In October, 
1840, more than twelve months after that 
Bill had been given, they write him a let¬ 
ter in which they say, “We will not ren¬ 
der you any account at all; we will not give 
you one shilling we have received from 
you, until you settle our outstanding 
claim against you.” Greenaway writes, 

“ What have you, as agents, collected % 
Do give me a notion.’* That is, what is 
due to the Appellant. They send him a 
letter enclosing a rough note of their 
claims, and neither in that letter, nor in 
the rough note from beginning to end, is 
there the slightest allusion to the settle¬ 
ment which had taken place in England. 

The Bill becomes due in March, 1841; 
it is dishonoured, and an action is brought 
on the 14th of March, 1841. Now, what 
is the course the Respondents take ? They 
defend the action at law j they obtain a 
commission for the examination of wit¬ 
nesses in England, and by that means 
they suspend that action from the month 
of March, 1841, to the month of Fe¬ 
bruary, 1842. That commission was 
never returned, an application was made 
with success to set down the cause for 
trial, and a verdict was then obtained in 
1843, which the Plaintiff was manifestly 
entitled to in 1841; and then a few days 
afterwards they resort to what used to be, 
aud I presume still is, the resource of 
desperate debtors j namely, having failed 
at law, they file a bill in equity, imputing 
all manner of fraud in the accounts or in 
the settlement of the accounts, and in ob¬ 
taining the Bill of Exchange by the Ap¬ 
pellant, and they pray for a general ac¬ 
count, for an injunction, and for the deli¬ 
very up of the Bill of exchange to be 
cancelled. To that bill the Appellant put 
in his answer ) and what is the result of 
that answer 1 It has been read very fair¬ 
ly on both sides } there is no question 
upon the facts, but there was no evidence 
in favour of the Respondents, except upon 
that answer; and the result of it is this : 
the mode in which I have stated this ac¬ 
count is, that from 1833 to 1834, I re- 
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ceived no discount; from 1834 to 1836, 
I received discounts at rates varying from 
five per cent, to two-and-a-half per cent, j 
from 1836, I received no discount at all, 
in the name of discount; but I received 
a del credere commission at the rate of 
two-and-a-half per cent. Now, he says, 
I insist upon this, that not only according 
to mercantile usage, these were fair and 
reasonable charges, such as I was entitled 
to make, but if the accounts had been 
made out according to ordinary mercan¬ 
tile usage in such cases ; if I had drawn 
upon you for the purchasers instead of 
supplying you for four years, at least, 
with the whole amount of capital by which 
your business was carried on; instead of 
being in your favour, I believe the account 
would have been £8,000 or £10,000 more 
against you than it is. 

Then it is said, that this is a case in 
which the transaction whereby the ac¬ 
count was settled by the delivery of the 
Bill of exchange for Rs. 30,744 is to be set 
aside. On what possible ground is it, that 
this transaction is to be impeached 1 As 
I understand the judgment in the Court 
below, the Chief Justice, at the original 
hearing, or rather the re hearing, seems 
to have entertained this opinion. He 
says, this cannot be a settled account, be¬ 
cause one item was reserved for subse¬ 
quent verification. (And if he took it on 
the Bond, so it was, but if he took on 
the Bond and the Bill of exchange to¬ 
gether, then is it not a settlement ?) I 
ascertain the amount to the extent of 
Rs. 491,695 ,• there is another item which 
I cannot ascertain —I am content, both 
parties are content—not to have that, 
but that one party shall make an allow¬ 
ance, and the other party shall accept an 
allowance, and, accordingly, it is settled 
on that footing. 

I confess, therefore, I cannot under¬ 
stand exactly upon what ground it was 
that the Court held that these accounts 
between the parties were not closed. The 
Chief Justice, in the note which he has 
sent of the grounds of his judgment on 
the re-hearing, states only the objection 
which arises from the nature of the Bond, 
as well as from the nature of the settle¬ 


ment, which is succeeded by the Bond, 
but he does not advert to the Bill of ex¬ 
change at all. When Mr. Justice Col vile 
comes to give what I quite agree with the 
Respondents in saying is such a judgment 
which, as far as clearness in expressing 
the grounds upon which it rests is con¬ 
cerned, one would expect from him, he 
overrules the exceptions ; but when he 
comes to deal with it, he seems to feel a 
little embarrassed by the form of the 
decree. 

It is not necessary for us to consider 
that further, because we are clearly of 
opinion, that the transactions here are 
closed, the settlement being such as in 
our opinion was conclusive agaiust all 
parties concerned, and the result being 
such, this bill cannot stand, and the Court, 
instead of making either of the decrees 
it made, ought to have regarded those 
accounts as settled, and ought to have 
dismissed the bill with costs, as far as it 
sought any account of the transactions 
included in those accounts, and so far as 
it sought to have the Bill of exchange 
delivered up to be cancelled. 

The only point on which we have en¬ 
tertained some doubt, if any arises, is 
this : it is quite clear, that if the Appel¬ 
lant was right at the re-hearing, the se¬ 
cond decree could not have been justified 
in our view of the case, any more than th$ 
decree which was made at the original 
hearing j and, therefore, up to that time 
he must have the costs, so far as they 
relate to that proceeding. But then 
comes the question as to the costs of the 
proceedings in the Master’s office 1 Now, 
we are by no means bound to hold, that 
in all cases where the Defendant succeeds, 
he is to have the costs of the hearing ; 
provided that the judgment is only to 
dismiss the bill. The Court directs an 
inquiry, by means of which inquiry the 
Plaintiff thinks by further evidence he 
can succeed in substantiating his case, 
and accordingly he goes into the Master’s 
office and produces that further evidence. 
Of course a vast deal of expense will ne¬ 
cessarily attend the operation, and the 
consequence is, that usually we are by no 
means disposed to hold that the Defen- 
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dant is to be compelled to pay costs be¬ 
cause he should in a doubtful case have 
appealed to this Court and have succeed¬ 
ed in an appeal against the original de¬ 
cree. 

But this case is very peculiar in its cir¬ 
cumstances. The objection which the 
Court seems to have taken was not to 
the nature of the evidence, but it was an 
objection which, if it prevailed at all, 
could not be removed in the Master’s of¬ 


fice. If it be decided that there was not 
a settlement of the accounts after the 
execution of the Bond, I think the Chief 
Justice was right in thinking, that the 
accounts could only be settled by the 
verification and ascertainment of each 
particular item : therefore, nothing that 
was done in the Master’s office could ever 
remove that objection, and, consequently, 
it was not a case in which the Appellant 
could say, I have got, I think, a very 
good case, but I can make it better by 
going into the Master’s office. If he had 
got a case that was good at all, it was as 
good at the hearing as it ever could be 
made. But there is this; and we very 
much agree with Mr. Justice Colvile in 
his luminous judgment on that point, 
that even if the accounts had been gone 
through in the Master’s office, they would 
probably have been the same, or (if we 
can form a conjecture) rather more in 
favour of the Appellant than at a pre¬ 
sent; because it is clear, those accounts 
must be taken as proof of the goods de¬ 
livered and the invoices had for them, 
and as proof of everything, except the 
item which, it is said, remained outstand¬ 
ing, and the amount of which would pos¬ 
sibly increase the claim on the other side, 
beyond the Rs. 491,695. Now, it appear¬ 
ed to the Appellant to be more to his 
advantage to adopt the course of getting 
the account settled under the Decree, 
whether right or wrong, and he, there¬ 
fore, goes in before the Master. He first 
gets a separate report, which probably it 
would have been difficult for the Master 
to have made in favour of the Appellant, 
having regard to what had been done by 
the Decree ; but the Court having over¬ 
ruled the exceptions to that report, and 
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told him that probably the result in the 
Master’s office would be the same, he 
proceeds again under that Decree ; but 
instead of working it out to the end, and 
trying what the result would be in that 
view of the case, in the middle of those 
proceedings he turns round and says, No, 
I do not think this is taking a favourable 
course ; at all events there will be great 
delay and great expense; and now I will 
appeal against the Order made on the 
exceptions, and against the original De¬ 
cree ; and he makes a substantive applica¬ 
tion to this Court for that purpose. Now, 
it appears to us, under these circum¬ 
stances, he had one of two courses to 
pursue—either to proceed under the De¬ 
cree and work it out in the Master’s of¬ 
fice, or to appeal against the Decree, 
which if wrong at all, was wrong altoge¬ 
ther. 

Upon the whole, therefore, it is not ne¬ 
cessary to refer to the cases which have 
been alluded to, where, without granting 
the specific relief, a Court of^Equity grant¬ 
ed a relief, whioh, it was admitted, if 
applied to another state of circumstances, 
would be wholly improper. The Order we 
shall humbly advise Her Majesty to make, 
will be, to vary the original Decree, by 
declaring that the accounts referred to, 
and included in the Appendix to this case, 
were settled by means of a Bond and the 
Bill of exchange, and ought not to be dis¬ 
turbed ; and, that the bill, so far as it seeks 
an account in respect of such transactions, 
and that the Bill of exchange should be 
given up, should be dismissed with costs, 
such costs to include the costs of the re¬ 
hearing ; but that the Appellant ought to 
pay the costs of the proceedings in the 
Master’s office with respect to the portions 
of the bill so ordered to be dismissed. No 
costs of the appeal. 

The report of their Lordships, which 
was confirmed by Her Majesty in Coun¬ 
cil, was as follows :— 

“ The decree of the Supreme Court of 
Judicature at Calcutta, dated the 22nd 
of February, 1848, ought to be varied by 
omitting therefrom that part thereof 
whereby it was referred to William Peter 
Grant, Esquire, the Master of the Court, 
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to take an account of the dealings and 
transactions between the parties in the 
original and cross suits, and whereby it 
was directed, if, on taking such account 
he should find any settled account or ac¬ 
counts, to take the account on the foot¬ 
ing of such settlement, with liberty to 
either party to surcharge and falsify such 
settled accounts, and whereby it was di¬ 
rected, that if it should appear that any 
balance of the accounts prayed by the 
original bill was carried forward into any 
account subsequently settled, then that 
he might take the account prayed for by 
the original bill, on the footing of such 
settlement, with the like liberty to either 
party to surcharge and falsify, and that 
in lieu thereof it ought to be declared and 
decreed as follows (that is to say), that 
the accounts, included in the documents 
Nos. 1, 2 & 3, delivered by Greenaway to 
Gibson & Co., were settled by the Bond 
and Bill of exchange in the pleadings 
mentioned, and that the accounts ought 
not to be disturbed, and that it ought to 
be referred to the Master to take an ac¬ 
count of the dealings and transactions 
between the parties in the original and 
cross suits, having regard to their Lord¬ 
ships’ declaration. And, that it ought to 
be further ordered, that the bill filed by 
Wallace and Spence, as far as it seeks re¬ 
lief in respect of the transactions com¬ 
prised in the accounts Nos. 1, 2 & 3, and 
so far as it sought that the Bill of ex¬ 
change ought to be cancelled, and so far 
as it sought an injunction in respect of 
the same, be dismissed with co^ts, includ¬ 
ing therein the costs of the re-hearing, 
and, it appearing that the Appellant has 
proceeded in the Master’s office, under 
the Decree in respect of the matters in¬ 
cluded in the accounts, their Lordships 
recommend that the Appellant, under the 
special circumstances of this case, be or¬ 
dered to pay the costs of such proceed¬ 
ings ; and the costs payable to the Ap¬ 
pellant, and the costs payable by him, 
are to be set off, the one against the 
other, and the balance to be paid to the 
party entitled to the same; and their 
Lordships do further recommend that the 
case be remitted to the Supreme Court of 
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Judicature at Calcutta, to give effect to 
the foregoing declaration, and that both 
parties bear their own costs of the appeal 
to your Majesty in Council.” 


21st June, 1858 . 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. T. Pemberton Leigh, the Right 
Hon. Sir Edward Ryan, and the Right 
Hon. Sir John Patteson. 

On Appeal from the Sudder Dewanny 
Adawlut , North - Western Provinces, 
Bengal. 

Kadir Bukhsh Khan,* ... Appellant , 
versus 

Mussumatain Fusseeh-oon- ) 

Nissa and Moobaruk- > Respondents. 
oon-Nissa, ... j 

The decision of the Court below confirmed, re¬ 
jecting a claim to a moiety of mafee and other 
zemindary property under alleged deeds of gift 
and relinquishment, which were forgeries, and de¬ 
creeing, as in a case of intestacy, three-fourth of 
the estate to the grand-daughters, to which shares, 
they are entitled under the Mahomedan Law as 
coparceners, and the remaining one-fourth to their 
father. 

The order of a Foujdarry Court granting posses' 
sion of real property confers no title, but has the 
effect of preventing the occupation being disturbed 
by violence. 

The Right Hon. T. Pemberton Leigh : 

We do not think it necessary to trouble 
the Respondents’ Counsel to address us. 
This case comes before us on an appeal from 
the Courts in India upon a mere question 
of fact; upon which both the Zillah Court 
and the Sudder Court concurred, without 
any doubt or hesitation, in establishing 
the title of the Respondents as heirs of 
their mother; and, unless it could be 
made out perfectly to our satisfaction, 
that upon such a point the Court below 
had miscarried in some obvious particu¬ 
lar, we should never think of reversing 
the judgment, or of remitting it for fur¬ 
ther inquiry. But, in truth, we cannot 
entertain the slightest doubt upon the 
case. 


# 5, Moore’s I. A., p. 413. 
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The facts are these. It is admitted on 
all hands, that the grandmother of the 
present Respondents, Vizier-oon-Nissa, 
was, up to the year 1833, the registered 
owner of the property which is now in 
dispute. She died in June, 1833. Upon 
her death she left a daughter, Oomdut- 
oon-Nissa, an only child, who was the 
wife of the present Appellant, and her 
name was entered upon the registry of 
the Collector as the owner, in her cha¬ 
racter of heir to her mother, and that is 
stated to have been done by the procure¬ 
ment and with the consent of the Ap¬ 
pellant. Oomdut-oon-Nissa died in the 
month of August, 1838, and upon her 
death an inquiry took place, and a Fowti- 
namali made by the Canoongoes of the 
Districts where the estates were situate, 
describing the property, stating the death 
of the preceding owner, and the inheri¬ 
tance by her daughters, was produced to 
the Collector, that document being made 
out by those very Canoongoes, or at least, 
if not by all, certainly by one or two of 
them, who now come forward to swear 
that they were witnesses to the deed by 
whieh these ladies were debarred of their 
title to this property. They are entered 
upon the register as the owners, under 
these circumstances, and this is also re¬ 
presented to have been done with the 
consent and by the procurement of the 
Appellant. 

In 1839, the Appellant either contracts 
another marriage, or at all events he in¬ 
troduces what is called a strange lady 
into the family, and thereupon a dispute 
seems to have arisen ; the daughters quit 
their father, and then, for the first time, 
a dispute arises as to who is the owner of 
this property. As long as the grand¬ 
mother and the mother survived, and as 
long as the daughters lived with the Ap¬ 
pellant, he would naturally and necessari¬ 
ly be in possession of this property. 
Possession is nothing at all, in these cir¬ 
cumstances. Possession is just as con¬ 
sistent with the title of his wife’s mother, 
and of his own wife and of his daughters, 
as it is with his own. Now, what takes 
place ? In 1839, upon this rupture, there 
is an attempt by the one side or the other 
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to take possession of these estates by 
violence. That is brought before the 
Foujdarry Court, which is simply a Police 
Court, and which so far deals with the 
possession that it prevents the occupation 
being disturbed by violence. An investi¬ 
gation then takes place upon several oc¬ 
casions before several Judges, and posses¬ 
sion is awarded to the Appellant, because 
he was then in possession, and the Res¬ 
pondents are distinctly told, as they ob¬ 
viously would be, that the possession is 
in the Appellant ; and the Judge makes 
an order, “ that he shall not be disturbed 
in his possession by violence, but if the 
daughters had the title to substantiate, 
which they appeared to have, they must 
proceed in a civil Court for the purpose 
of establishing it.” They do proceed in 
a civil Court, and then for the first time 
after the dispute has arisen, and after it 
became obvious that these parties were to 
have recourse to a civil Court, a document 
appears, to which I will presently advert. 
Observe, that from the first period of 
these disputes, although the possession 
only was in question, it was quite obvious 
that the persons who had the title would 
necessarily, or very naturally, when the 
title is claimed by the opposite party, 
state their title. The Court says, I can¬ 
not look at that; the possession is now 
the only question, and, therefore, if your 
title is not clothed with possession, you 
must go to another Court to establish 
that title. But at all events, up to this 
period, not one word is heard of any one 
of those doeds beginning in 1833 and end¬ 
ing in 1839. 

Now, in the proceeding which takes 
place before Mr. Muir and in which allu¬ 
sion is made to the deed of gift of 1833, 
we find the statement, “ that on a former 
occasion, in consequence of a petition, 
dated 26th September, 1832, being pre¬ 
sented by Vizier-oon-Nissa, a Perwannah 
was issued to the Talisildar , directing 
him to prevent interference on the part 
of Kadir Bukhsh Khanthat is, on the 
part of the Appellant. Now, the case 
which he set up in 1840, in his answer 
which he alludes to now by anticipation, 
is this—he says : “ On the 9th of March, 
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1833, a deed of gift had been made to me 
by Vizier-oon-Nissa of this property.” 
Therefore, this is the way in which the 
deed of gift is spoken of in the instrument 
to which I am now referring. In the 
first place it is stated, that Vizier-oon- 
Nissa had applied to the Court on the 
26th of September, 1832, and had ob¬ 
tained an order to the Tnhsildar , direct¬ 
ing him to prevent interference on the 
part of the Appellant. It does not seem 
that the terms on which these parties 
were living were such as to make it very 
improbable that, at that time, at all events, 
or immediately about that time, such a 
deed as this would be executed. But, it 
goes on—and this which I am now about 
to read is the representation of the Molch- 
tar of the Appellant—“ that he (the Ap¬ 
pellant) had been for a long time possess¬ 
ed and seised of the mafee and zemindary 
estates,” and that he “ had been the pro¬ 
prietor of a moiety of the estates for up¬ 
wards of twenty-six or twenty-seven years 
under a deed of gift from Mussumat 
Vizier-oon-Nissa, deceased.” Now, this 
is the first allusion which we have to this 
deed of gift, and according to this state¬ 
ment it must have been dated twenty-six 
or twenty-seven years before. If such a 
deed of gift as that had been executed, of 
course it would have borne date somewhat 
about the year 1814 or 1815. This is the 
only allusion which we have to this deed 
of gift until we find it set up in the an¬ 
swer of the Defendant, where instead of 
being dated twenty-six or twenty-seven 
years before, it is stated to be dated the 
9th of March, 1833, about seven years be¬ 
fore the period at which these parties 
were in dispute. 

Now, the circumstance which takes 
place upon the death of Vizier-oon-Nissa 
appears to be entirely inconsistent with 
the title which is set up on the part of 
the Appellant. On the death of Vizier- 
oon-Nissa, instead of entering his own 
name, the name of his wife is entered 
upon the Collector’s bookstand the ground 
which is stated for that in the deed of 
the lltli of April, 1839, is this : “On the 
death of Mussumat Vizier-oon-Nissa, the 
father of the declarants, moved by love 


and affection, caused the name of Mus¬ 
sumat Oomdut-oon-Nissa, his wife, to be 
inserted in the fowti-namah of the deceas¬ 
ed, which was submitted to the Collec¬ 
tor.” But if you compare that with the 
statement which is contained in the deed 
of relinquishment from Oomdut-oon-Nissa, 
the reason which he there assigns for it 
is, that “ Vizier-oon-Nissa died leaving 
the Khan proprietor, and that the Khan, 
in observance of ancient custom of the 
family, and also from motives of expe¬ 
diency, contemplates causing the regis¬ 
try of the name of the declarant in the 
office of the Collector of this Zillah in the 
place of Vizier-oon-Nissa the deceased 
lady.” The two representations are to¬ 
tally inconsistent with each other- Again, 
upon the death of Oomdut-oon-Nissa, the 
reason which we find assigned in this 
deed of relinquishment, of the 11th of 
April, 1839, is, that he became himself 
the owner and proprietor in consequence 
of the gift by Vizier-oon-Nissa $ and it 
then goes on to state, that “ Subsequent¬ 
ly, Mussumat Oomdut-oon-Nissa, the mo¬ 
ther of Plaintiffs, departed this life by 
the pleasure of the Almighty; and the 
father of the Plaintiffs, in consequence of 
the great love he bore to the deceased, 
was plunged into the depths of grief and 
sorrow, and contemplated retiring from 
the concerns of this transitory world. In 
this, his state, the names of declarants 
were inserted in the fowti-namah of Oom¬ 
dut-oon-Nissa, deceased, which was sub¬ 
mitted to the Collector.” But, again, how 
is this consistent? The reasons assigned 
for the execution of these documents are 
utterly inconsistent with each other, ut¬ 
terly inconsistent with the position in 
which this party stood, utterly inconsis¬ 
tent with all probability, and all the us¬ 
ages which prevail in that country. 

Now, when this deed was set up, this 
first instrument of 1833 was obviously 
the foundation of the whole title, because 
the subsequent instruments are merely 
relinquishments, not grants, but an ad¬ 
mission of the title of the Appellant, 
founded upon the original deed of 1833. 
They are not intended to confer, and do 
not express to confer, any beneficial in- 
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terest then vested in the parties execut¬ 
ing those instruments to the Appellant, 
but are a recognition by them of the in¬ 
terest previously existing in him. The 
whole case, therefore, rests upon the deed 
of 1833, which is first stated in the year 
1840 to have been made twenty-six or 
twenty-seven years ago, and which, when 
it is produced, is expressed to have been 
made in the month of March, 1833. It 
is upon that document alone that the title 
of the Appellant must depend. 

Now, when this deed was produced be¬ 
fore the Sudder Ameen, (who seems to 
have investigated this case with very 
great accuracy, and to have given, as it 
appears to us, a very able judgment upon 
the matter,) the Defendants insisted that 
the deed was a forged deed, and amongst 
other proofs that it was forged, or at 
least that it was not what it purported to 
be, they said, upon this instrument is a 
stamp, which was not in use at the time 
when the stamp is alleged to have been 
granted. It is not as if that objection 
had been taken at the hearing of the 
cause without the attention of the other 
side having been called to it, for it ap¬ 
pears by the proceedings, that on the 
18th of September, (which I take to have 
been in the year 1841,) the Plaintiff’s 
Vakeel put in a petition to the following 
effect, that the Defendant had put in a 
forged deed of gift. The stamp professes 
to have been purchased on the 19th of 
July, 1832, whereas on the 19th July, 
1832, no stamp paper of Rs. 8 value was 
sold ; and since the stamp was not sold 
by the Government officers on that date, 
the Defendant must have acquired the 
stamp by embezzlement, or the stamp 
must have been lost by Government, and 
on it the Defendant had fabricated his 
forged deed. Plaintiffs, therefore, pray 
that the stamp may be forthwith examin¬ 
ed i that the register of stamp duties be 
called for by a proceeding, and that jus¬ 
tice be awarded. Here in 1841, therefore, 
the attention of the Defendant is called 
to this circumstance, as affecting the ge¬ 
nuineness of the deed ; he is told, you 
have produced an instrument which pur¬ 
ports to bear a stamp sold on the 19 th 
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July, 1832 ; and on the 19th of July, 
1832, no such stamp as that was in 
existence ; aud they pray to have an in¬ 
quiry. Accordingly, the deed was ex¬ 
amined in the presence of the Vakeels of 
both parties, and an order was recorded, 
that as the record was under despatch to 
the Sudder Court, no inquiry could at 
present be instituted. Subsequently, it 
appears that an inquiry was instituted, 
and the Plaintiffs produce an extract from 
the register of stamp sales for the 19th 
of July, 1832, with the seal and signature 
of the Collector. The date of the stamp 
can nowhere be found in this document; 
indeed, it appears from the register that 
on that day no paper whatever of Rs. 8 
value was sold, nor did Vizier-oon-Nissa 
purchase any stamp whatever on that 
date. 

For these, amongst other reasons, to 
which we will presently advert, the Sud¬ 
der Ameen was of opinion that this deed 
was a forgery. The case, however, goes 
up to the Sudder Court, and the Judge 
of that Court, Mr. B. Taylor, not satis¬ 
fied with what had appeared before the 
Court below, thinks it necessary to have 
a further inquiry with respect to this 
stamp. It had appeared that by the list 
of the stamps sold on that day, that no 
stamp of Rs. 8 had been sold, and no 
stamp whatever had been sold to Vizier- 
oon-Nissa i but it had not appeared whe¬ 
ther at that time stamps of that charac¬ 
ter had been issued by the Calcutta Go¬ 
vernment ; and for this reason he refers 
to the Calcutta issuer of these stamps, 
and from him a report is made, that no 
such stamp was issued at that time, and 
that none was despatched to this particu¬ 
lar Province until the month of Septem¬ 
ber, 1832. Upon this, he finds, from the 
report of the Collector, that it is clear, 
that the 4 ‘ endorsement of the sale of the 
stamp paper is a fabrication, as the paper 
was not despatched from Calcutta before 
the month of September, 1832.” 

Now, is it possible to say that these 
parties could require any further evidence 
with respect to this fact, whatever may 
be the nature of it, than this 1 They 
had a copy of the file of the Collector, 
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which contains an account of the sale of 
stamps for the purpose of preventing the 
fabrication of instruments ; they had the 
file of stamps sold on that day produced. 

No stamps of that value were sold at 
that time, and no stamp at all sold to 
Vizier-oon-Nissa. They had, in addition 
to this, the fact subsequently established 
by the Collector, that no stamps of that 
kind were issued at that date, and none 
were sent to that Province until the month 
of September, 1832. 

But this is not the only ground upon 
which the Court below proceeds. The 
reasons which the Sudder Ameen assigns 
are these “ First, the stamp paper on 
which the deed is written was manufac¬ 
tured in 1832-33 j the stamp is stated to 
have been sold in Saharunpore on the 
19th of July, 1832 ; it is, therefore, ob¬ 
viously absurd that paper manufactured 
in 1832-33 should have been sold in Saha- 
runpore in 1832. Secondly, Plaintiffs have 
applied to the register of stamp sales for 
the 19th July, 1832, with the seal and sig¬ 
nature of the Collector, and this exhibit 
appears as No. 263 on the file. The sale 
of the stamp can nowhere be found in 
this documents. Indeed it appears from 
the register, that on that day no paper 
whatever of Rs. 8 value was sold, nor did 
Vizier-oon-Nissa purchase any stamp 
whatever on that date. Thirdly, the stamp 
was purchased on the 19th of July, 1832, 
while the deed of gift was engrossed on it 
on the 9th March, 1833, or nine months 
after the purchase. No reason appears 
why this stamp was purchased eight 
months prior to the making of the deed. 
Fourthly, the stamp bears an indorsement 
as follows :—‘This paper is sold for the 
purpose of writing an agreement.' It is 
not stated that the stamp was sold for 
the purpose of writing a deed of gift. 
Then, after making other observations 
upon this document, and stating the 
number of witnesses, he says, ‘ these 
twenty-two are witnesses who appear on 
the margin.' The Defendant has caused 
the depositions of Budder-ood-deen, Gho- 
lab Sing, Munsub Rai, Ghasee Ram aud 
Kemee-ood-deen, in all five witnesses, to 
be taken, and although directed to ad- 


I duce the whole of the witnesses in the 
proceedings of the 27th June and 3rd 
July, he has not caused the depositions 
of the remaining witnesses to be taken. 
When the order to cause the testimony 
of the remaining witnesses to be taken 
was pressed upon the Vakeels of the De¬ 
fendant, on the 9th of the current month, 
the Defendant's Vakeels distinctly de¬ 
clined. It is obvious, therefore, that if 
this deed was a true document, the De¬ 
fendant would not have thus evaded 
causing the testimony of the other wit¬ 
nesses from being taken. Sixthly, of the 
five witnesses whose testimony the De¬ 
fendant has caused to be taken, two wit¬ 
nesses, namely, Ghaseee Ram and Mun¬ 
sub Rai, are the Canoongoes of the Mehal. 
In the fowti-namah of Vizier-oon-Nissa, 
which was submitted to the Collector, 
with the arzee of the Tahsildar of the 
Mehal, dated 4th April, 1834, a copy of 
which Hosein Bukhsh Khan and Shum- 
shair Khan, as Plaintiffs, have filed in 
their suit pending as No. 14,298, this 
identical Ghasee Ram and Munsub Rai, 
jointly with Choonee Lai and Jewahir 
Sing, Canoongoes , have distinctly men¬ 
tioned the deed of gift alleged to have 
been made by Vizier-oon-Nissa in favour 
of Hosein Bukhsh Khan and Shumshair 
Khan, which deed was subsequently set 
aside by the Commissioner on an appeal 
by Oomdut-oon-Nissa.'' That was the 
document which was supposed by the 
Appellant’s counsel to have been the deed 
of gift in question, in this case, but it is 
not. It then goes on to say :—“ But of 
this deed of gift pleaded by the Defen¬ 
dant, which the witnesses declare was 
witnessed and sealed by them, no men¬ 
tion whatever is made in the fowti-namah . 
The fowti-namah of Oomdut-oon-Nissa, 
copy of which the Plaintiffs have filed in 
this suit, was also drawn out by these 
identical Munsub Rai, Choonee Lall, and 
Jewahir Sing, Canoongoes ; but neither 
in this have the aforesaid witnesses made 
any mention of the deed of gift pleaded 
by the Defendant, but have stated that, 
on the death of Oomdut-oon-Nissa this 
property passed by inheritance to the 
Plaintiffs.” 
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It appears to us, therefore, that even 
if there were no suspicious circumstances 
attaching extraneously to the instrument 
which is here relied upon, the whole cir¬ 
cumstances of the case are so utterly in¬ 
consistent with the existence of any such 
document, and, that these transactions 
are so entirely inconsistent with what 
could possibly have taken place, if such a 
deed of gift had been executed, that the 
decision of the Court below is the correct 
one ; and when we add to that circum¬ 
stance the extreme suspicion and utter 
impossibility of its being a document such 
as it purports to be, and made and exe¬ 
cuted at the time at which it purports to 
have been, we think that the Court below 
could by no possibility have come to any 
other conclusion than that at which they 
have arrived, and that the appeal must 
be dismissed, with costs. 


29 th and 30th June , 1853 . 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Justice Knight Bruce, 
the Right Hon. Sir Edward Ryan, Knt., 
the Right Hon. Lord Justice Turner, and 
the Right Hon. Sir John Dodson, Knt. 

On Appeal from the Sudder Dewanny 
Adawlut, North West Provinces, 
Bengal . 

Rai Sri Kishen,* Appellant, 

versus 

Rai Huri Kishen, ... Respondent . 

Suit by Bankers against the son of a customer 
for recovery of balance of debt due by his deceased 
father, at the time of his death, dismissed, there 
being no satisfactory proof of such balance being 
due. Held, that the mere production of a Bankers 
Account-book cannot of itself be conclusive evi¬ 
dence to establish the debt. 

The Lord Justice Turner : 


the son of a deceased customer, for the 
purpose of recovering a balance which 
they represent to have been due to them 
at the time of the death of that customer; 
in the year 1838. 

This question has been fully investigat¬ 
ed by the Sudder Dewanny Adawlut, and 
the Judges of that Court have arrived 
unanimously at the conclusion, that the 
case made by the Appellant cannot be 
sustained. It is very difficult, of course, 
for us to thiuk of reversing the unani¬ 
mous judgment of the Judges of that 
Court, who had greater facility and bet¬ 
ter means of adjudicating upon questions 
of this nature than we can have upon the 
simple question of fact; and unless, there¬ 
fore, we are satisfied by clear and con¬ 
vincing proof that the Judges of the Court 
below have, upon the evidence produced, 
arrived at a conclusion incapable of be¬ 
ing maintained, according to the case 
which had been made before them, it can 
hardly be expected that this Court would 
reverse a judgment pronounced after due 
consideration of such evidence. 

Now, the question which we have to 
consider here is, whether the Plaintiffs 
have or have not proved a balance of Rs. 
42,416, which they claim, to have been 
actually due to them at the time of the 
death of Rai Bunseedhur. The evidence 
which has been adduced upon their part 
may be classed under three heads. The 
first Consists of what is called a roohah, 
or an acknowledgment of a balance, said 
to have been signed by Rai Bunseedhur; 
the second, the letters said to have been 
written by Rai Bunseedhur; and the 
third, of the parol evidence adduced be¬ 
fore the Court for the purpose of proving 
admissions by Rai Bunseedhur. of the 
amount of Rs. 42,416 having been' due 
from him for the balance of his account 
with the Plaintiffs. 


Their Lordships do not think it neces¬ 
sary to hear the Respondent in this case. 

The nature of the case between the 
parties is this. The Plaintiffs are bank¬ 
ers, and they bring this action against 
the Defendant (the Respondent), who is 

* 5, Mooro’s I. A., p. 432. 
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Now, with reference to the rooTcah, sup¬ 
pose we assume, for the present purpose, 
that it is perfectly genuine, the Plaintiffs’ 
books can amount only to an admission 
of the balance due at the time when that 
rooJcah was signed ; and it will amount, 
therefore, only to an admission, that on 
the 3rd of July, 1831, the date of the 








roohah , Rs. 20,450 were due from Rai 
Buuseedhur to the Plaintiffs ; that of 
course is no evidence that the sum of 
Rs. 42,416 was due at the death of Rai 
Buuseedhur, seven years after the period 
when the roohah was signed ; therefore, 
if the case rested on the roohah alone, 
there would be no evidence upon which 
it could be said that the conclusion of 
the Court below could be in any degree 
impeached. 

Then, upon the second branch of the 
Appellant’s case, some letters alleged to 
have been written by Rai Buuseedhur are 
put in, but we do not find, upon an ex¬ 
amination of these letters, that they con¬ 
tain any distinct admission of any exact 
balance due from him at the period when 
those letters were written; and supposing 
even that they had contained any such 
admission, it appears that those letters 
do not go beyond the period of 1836, two 
years before the death of Rai Buuseedhur. 
The same principle that applies to the 
roohah applies equally to the admission 
contained in those letters, even if those 
letters had contained any admission of an 
ascertained balance due from Rai Bunsee- 
dhur. The documentary evidence wholly 
fails to prove the case which has been 
alleged on the part of the Appellant, and 
the Appellant, therefore, if he can main¬ 
tain his case, must maintain it entirely 
upon the parol evidence. 

Now, looking at the character and po¬ 
sition of the witnesses who have been 
called to establish the acknowledgment, 
alleged to have been made by Rai Bun- 
seedhur, in the year 1831, all of whom 
were servants of the Appellant; looking 
also at the fact that no account appears 
to have been delivered to Rai Bunsee- 
dhrft*, at the period when those admissions 
were made; it seems to their Lordships, 
that it is impossible, consistently with 
justice, to deal with those admissions as 
binding upon the Respondent, for the 
purpose of establishing a debt to this 
amouut as due from the estate of Rai 
Buuseedhur at the period of his death. 
It has been very truly observed by Coun¬ 
sel in the argument of the case upon the 
part of the Appellant, that the Plaintiffs 


below have in truth proceeded upon the 
assumption that their books would be 
sufficient evidence for them to establish a 
debt against Rai Buuseedhur’s estate; 
but, of course, it is unnecessary to say 
that they have been wholly mistaken in 
that assumption, and. that these books 
could not, without further proof, be used 
in evidence as against Rai Buuseedhur; 
if, therefore, we assume these letters and 
these books to be in all respects genuine, 
those documents would not be sufficient 
to maintain the Appellant’s case, and the 
parol evidence is, in their Lordships’ 
judgment, wholly insufficient for that 
purpose. 

But, in thus dealing with the case, their 
Lordships consider that they have given 
the Appellant a vei’y great benefit ; for, 
looking at the evidence and at the cir¬ 
cumstances under which that evidence 
has been brought forward, it seems to 
their Lordships very difficult, to say the 
least of it, to consider that those docu¬ 
ments are true and genuiue documents. 
This action was founded upon the bank¬ 
ing account; the Defendant, (the Res¬ 
pondent in the present case), in his an¬ 
swer to that action, strictly challenged 
the Plaintiffs (now represented by the 
Appellant) with having nothing to main¬ 
tain their case but their own books, and 
he disputed the admissibility of those 
books as conclusive evidence against him. 
The Plaintiffs, therefore, must then have 
been fully apprised that it was necessary 
to bring forward evidence confirmatory of 
those books, that occurred in the year 
1838, but it was not until the year 1841 
that these documents, the roohah and the 
other letters, were brought forward on 
the part of the Plaintiffs. Now, none of 
the witnesses that have been produced, 
have in any manner identified the docu¬ 
ments ; but independent of that, when we 
examine the parol evidence upon the sub¬ 
ject of the roolcah , it appears that two of 
the witnesses who were examined upon 
the subject differ as to the fact by whom 
that roohah was written, and there are 
other inconsistencies in the evidence. 
Then, again, in considering whether any 
weight can be possibly given to those do- 
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ouments, as evidence in the cause, the 
character of the witnesses must be taken 
into account; and with reference to se¬ 
veral, indeed most of them, they were 
the Plaintiffs’ servants; and one of whom, 
on whose evidence the Appellant’s Coun¬ 
sel mainly relied, Atma Ram Ditchit, ap¬ 
pears to have been the servant of the 
father of the Plaintiffs. 

Besides these circumstances, which at¬ 
tach suspicion upon the documents, the 
character and nature of the accounts are 
also to be considered. Now, the account 
which is furnished on the part of the 
Plaintiffs contains, among other items, a 
very large number of items for payments 
made by the Plaintiffs, as it is represent¬ 
ed, for pensions to or allowed to different 
members of the family of Rajah Putni 
Mull ; but it is most singular that though 
several of those payments were said to be 
made by the authority of Rai Bunseedhur, 
yet proof of the authority to make the 
payments wholly fails, except as it is 
proved by the accounts. Independently, 
however, of that, it appears that those 
payments have, ever since the death of 
Rai Bunseedhur, been continued to be 
allowed, and to be entered into the bank¬ 
ing account against Rai Bunseedhur’s es¬ 
tate. 

Looking, therefore, at this case in every 
point of view, we are perfectly satisfied 
that this Court caunot, with any reason¬ 
able safety, disturb the judgment which 
has been arrived at by the Court below, 
and this appeal must, therefore, be dis¬ 
missed, with costs (a). 

(a) Upon the question of the admission of ac 
count, or banker’s books as sufficient evidence of 
itself of a debt, see Sorab-jee Yacber Ganda vs. 
Koonwur-jee Manik-jee, (ante, p. 93); Bunsee Dhur 
Nundee vs. Mirza Mahomed Shuruff(2, Ben. Sud. 
Dew. Rep., 271, new ed., p. 348). See also Mac- 
pherson “ On Civil Procedure,” p. 255. 


28th November , 1853 ; 3rd February , 
1854. 

Present at the first hearing, on the 28th 
November, 1853: The Right Hon. Dr. 
Lushington, the Lord Justice Knight 
Bruce, the Right Hon. Sir Edward Ryan, 
Knt., and the Lord Justice Turnen 
Present at the second hearing, on the 3rd 
February, 1854: The Lord Justice Knight 
Bruce, the Right Hon. Sir Edward Ryan, 
Knt., the Right Hon. Sir John Jervis, Knt., 
and the Lord Justice Turner. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta . 

Robert Watson,* ... Appellant, 

versus 

Sreemunt Lal Khan, ... Respondent 

Where a zemindary is sold for arrears of Go¬ 
vernment Revenue, the right to impeach such sale 
extends not only to the defaulting proprietor, but 
also to owners of under-tenures. According to 
Bengal Regulation XI. of 1822, sec. 30, the pur¬ 
chaser at a Revenue sale, acquires the property free 
of all incumbrances and the under leases are ne¬ 
cessarily extinguished. 

Upon a sale for arrears of Government Revenue, 
the Government became the purchasers, and the 
sale was confirmed. Afterwards the Government 
granted a lease for 20 years. At the time of sale, 
the zemindary was subject to an isUm/ra/ry or per¬ 
petual lease. No action was instituted to annul 
the sale, but the Government having doubts about 
the legality of the sale, made over the zemindary 
to the original proprietors, subject to the recogni¬ 
tion of the rights of their (Government’s) lessees. 
Subsequently the original proprietors upheld the 
lease of the Government lessees to a part of the 
lands at a reduced rent. In au action by the per¬ 
petual lessee for possession and mesne profit:— Held 
that under Bengal Regulation XI. of 1822, sec. 30, 
the perpetual or istimrcury lease was extinguished 
and that the Government’s restoring possession to 
the original proprietors, subject to the rights of 
the Government lessees was a matter of compro¬ 
mise, and that such arrangement did not amount 
to an unconditional restoration, reversing the sale, 
which could have the effect of the revival of the 
perpetual or istimrary lease. 

28th November , 1853. % 

The Right Hon. Dr. Lushington : 

Great delay has taken place, and their 
Lordships cannot allow the Respondent 
any longer extension of time than Febru¬ 
ary next, and that indulgence must be 
upon terms of the Respondent undertak¬ 
ing not to do anything in the interval to 


5, Moore’s I. A., p. 447. 
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the prejudice of the Appellant, or to the 
fund, in the Court below, and paying the 
costs of this motion. 

These conditions having been complied 
with, the appeal now came on for heariug. 

Mr. Wigram ) Q. C., and Mr. Leith , for 
the Appellant. 

Mr. Forsyth , for the Respondent. 

3rd February , 185J.. 

The Lord Justice Turner : 

This case comes before their Lordships 
upon an appeal from the Sudder Dewan- 
ny Adawlut, that Court by its decree hav¬ 
ing established a perpetual lease in favour 
of the Respondent in the lands which are 
in question in the cause. 

These lands appear to have been ori¬ 
ginally the property of Rajah Mohun Lai 
Khan, who, in the year 1818, granted a 
perpetual lease of them in favour of the 
Respondent’s father, under whom he 
claims. 

It appears that in the year 1837 the 
Government revenue had fallen into ar- 
rear, and, in consequence of that arrear, 
a sale of the lands took place, for the pur¬ 
pose of satisfying the Government reve¬ 
nue, and upon that sale the Government 
became the purchasers of these lands, and 
the sale to the Government was fully 
confirmed according to the Regulations 
in that behalf provided. 

The sale having been confirmed, the 
Government granted a lease of the lands 
for a term of twenty years to the present 
Appellant and his brother, to whose rights 
the present Appellant has succeeded; and 
the effect of these transactions was, that 
there having been a confirmation of the 
sale made for the purpose of satisfying 
the Government revenue, the Govern¬ 
ment acquired a title to those lands under 
the Regulations, subject only to be im¬ 
peached, according to the provisions which 
are made in the Regulations, by a suit 
by parties having a right to impeach the 
same. 

Some question has been raised in the 
course of the argument, upon the point 
whether the right to impeach the sale 


belonged simply to the original proprie¬ 

tors of the land, or whether it also ex¬ 
tended to parties claiming under those 
proprietors, or having estates under those 
proprietors antecedently to the sale hav¬ 
ing been made. But their Lordships 
have no doubt upon that question, that 
the right to impeach the sale given by 
Regulations was not merely to the origi¬ 
nal proprietors, but to parties having 
estates derived from those proprietors 
antecedently to the sale being made. 

The title of the Government, therefore, 
under the sale, being valid, subject only 
to its being impeached by a suit, the title 
of the lessees under the Government be¬ 
came equally valid, subject only to the 
same liability to be impeached by parties 
having an interest in the lands antece¬ 
dent to the sale which was made, 

It appears, that some time after the 
sale had taken place, the Government 
became sensible that the sale was not a 
valid sale. It does not appear, however, 
that there was any admission that the 
sale was invalid, which would have bound 
the Government in any proceeding taken 
against them, and much less does it ap¬ 
pear that any admission of the invalidity 
of the sale was made by the Watsons, 
who claimed under the lease granted to 
them by the Government. 

The result, however, of the proceeding 
appears to have been, that the Govern¬ 
ment, being sensible that the sale was 
not a valid sale, were desirous of coming 
to an arrangement with the original pro¬ 
prietors of the estate, and for the restora¬ 
tion of the estate ; but the positiou of the 
Watsons, the lessees under the Govern¬ 
ment, created an impediment to the es¬ 
tate being absolutely restored. The effect, 
however, was, that a negotiation took 
place between the Government, the ori¬ 
ginal proprietors, and the Watsons, the 
lessees, under which terms were to be 
settled for the purpose of restoring the es¬ 
tate to the original proprietors, due regard 
being had to the claims of the Watsons, 
the lessees. Now Messrs. Watson, & Co., 
it appears, were not desirous of retaining 
their right under the lease to the whole 
of the property which had been leased to 
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them by the Government, but they were 
desirous of retaining their right to a por¬ 
tion of the property which was called the 
“ *fungal Mehals f accordingly, the ar- 
rengemeut resulted in this, that the Wat¬ 
sons’ right under the lease in the Jungle 
Mehals was to be maintained, but that 
their right in the other property com¬ 
prised in the lease was to be restored or 
given up to the original proprietors, and 
all the rights of the Government were 
also to be given up to them. 

That arrangement was accordingly 
made, and the Watsons took a new lease 
of the Jungle Mehals from the original 
.proprietors in consequence, at a reduced 
rent. The Respondent, whose right was 
founded on an antecedent perpetual lease 
granted by a former Zemindar , does not 
appear to have been any party to this 
arrangement, and, having been no party 
to this arrangement, he institutes the pre¬ 
sent suit for the purpose of displacing the 
lease held by the Watsons under the ar¬ 
rangement made with the Government and 
the original proprietors, and for possession 
under his istimrary lease, with mesne pro¬ 
fits. At the hearing of the suit, the Sud- 
der Ameen was of opinion that the Plain¬ 
tiff’s title had been displaced by the ori¬ 
ginal sale to the Government, and dis¬ 
missed the suit. That decision became 
the subject of an appeal to the Sudder De- 
wanny Adawlut, and that Court reversed 
the Decree of the Sudder Ameen, estab¬ 
lishing the perpetual lease in favour of the 
Respondent, setting aside the lease to the 
Watsons, and decreeing the Respondent 
possession, with mesne profits from the 
time when the Watsons became entitled 
under their lease. 

The question before us is, whether that 
Decree ought to be maintained or not. 

Now, the first consideration is, how 
does this matter stand 1 There can be no 
doubt that, prima facie , according to Re¬ 
gulation XI. of 1822, the Appellant is 
entitled, because the effect of that Regu¬ 
lation is, that on the Government revenue 
falling into arrear, and a sale made by 
the Government for the purpose of satis¬ 
fying that arrear, not only is the estate of 
the original proprietors, which has been 
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f sold, displaced, but all under-tenures 
founded on that estate is also liable to be 
avoided and annulled. 

Some argument might turn upon the 
question of their being properly avoided 
and annulled ; but beyond all question, 
if proper steps were taken for the pur¬ 
pose of avoiding and annulling the under¬ 
tenures, those under-tenures could not 
stand as against a bond fide sale made by 
the Government for the purpose of satis¬ 
fying the arrears. 

Primd fade y therefore, the case made 
on the part of the Appellant appears to 
be perfectly right and correct $ and it 
rests, therefore, on the Respondent to dis¬ 
place the position of the Appellant, and to 
show that the lease which has been grant¬ 
ed to Messrs. Watson cannot be main¬ 
tained against his (the Respondent’s) per¬ 
petual lease. 

Now, the Respondent might no doubt 
have sued for the purpose of setting aside 
the sale, and consequently the lease which 
was granted to the Watsons ; but no pro¬ 
ceedings have been instituted by him for 
that purpose. The grounds on which it 
is said that the title of the Appellant 
canuot be maintained, and which have 
been argued upon, are these :—first, that 
the Appellant, by the effect of the ar¬ 
rangement made with him and his bro¬ 
ther and the Government, has placed 
himself in the position of a mere under¬ 
lessee of the original proprietors, and, 
therefore, subject to the right of the per¬ 
petual lessee derived under the perpetual 
lease antecedent to the lease of the Ap¬ 
pellant ; and, secondly, it is said that the 
Appellant has been so mixed up in the 
compromise which was entered into be¬ 
tween the Government and the proprie¬ 
tors, that it is not now competent to him 
to impeach the title of the Respondent 
under the perpetual lease; thirdly, it is 
said, that according to the terms of the 
Regulations, the Appellant had no right 
to avoid the perpetual lease, or that, if he 
had a right to avoid, he has not, in faot, 
avoided it. 

Now, with regard to the first question, 
that the Appellant has placed himself iu 
the position of an under-lessee, their 
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Xordships think upon the whole of the 

arrangement between these parties, it is 
perfectly clear, that it was the intention 
of all parties by that arrangement, that 
the right of the Watsons in respect of 
the lease granted to them by the Govern¬ 
ment should be maintained. It was a 
compromise between the Watsons, the 
Government, and the original proprie¬ 
tors ; and part of the terms expressly sti¬ 
pulated by the Watsons throughout were, 
that their original title under their lease 
should be maintained as to the Jtingle 
Mehals , and their Lordships do not think 
that the counterpart of the lease execut¬ 
ed by the Watsons to the original pro¬ 
prietors had the effect, or was an arrange¬ 
ment which placed the Watsons in a po¬ 
sition directly contrary to that in which 
it was expressly stipulated they should 
be placed, and for whioh that very instru¬ 
ment itself was prepared. 

On the next ground, whether the Ap¬ 
pellant has been so far a party to these 
proceedings as to be estopped from dis¬ 
puting the title of the Respondent, the 
same arguments that apply to the first 
point also apply to this. It is, in truth, 
a question of compromise and arrange¬ 
ment between these parties. No right 
which the Respondent may have had by 
this proceeding to impeach the title of 
the Appellant derived under the sale was 
in any degree affected by that arrange¬ 
ment, and their Lordships, therefore, do 
not think there is auything in that ar¬ 
rangement which could affect the title 
of the Appellant, and render it incum¬ 
bent on him to submit to the lease which 
had been granted to the Respondent. 

Upon the last point, which is a simple 
question whether the Appellant had a right 
to avoid the lease if sufficient measures 
were taken to avoid it, it seems that the 
terms of Regulation XL of 1822, sec. 30, 
are, that it shall be liable to be avoided 
or annulled by the purchaser of the estate. 
The Watsons must be considered as the 
purchasers within the meaning of that 
Regulation, and it is perfectly clear, 
upon the whole of the proceedings in 
the suit, that the proper means have 
been taken for the purpose of avoid* 
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ing it, in the proceedings which were 
taken by them before the Collector, to 
which the Respondent was a party, for 
the purpose of setting aside the lease. 

The Court below, in giving judgment 
on these points, appear to have proceeded 
mainly upon two grounds: first, that the 
rights of an absent party, who was no 
party to the compromise, must of course 
be regarded. The Court below does not 
seem to have considered that, in truth, all 
the right of that party was merely to in¬ 
stitute a suit for the purpose of setting 
aside the sale which had beeu made to the 
Government, and the lease which had been 
granted under that sale. The Court be¬ 
low seems also to have proceeded upon 
some notion of an abandonment by the 
Watsons of their title under their lease, 
but it is perfectly clear upon the evidence 
in this case, that if there was any abandon¬ 
ment at all, it was an abandonment upon 
terms, and that the Respondent, if ho 
adopted the abandonment, must also 
adopt the terms on which that abandon¬ 
ment was made. 

Their Lordships, therefore, think that 
the decree of the Sudder Dewauny Court 
cannot be maintained $ and the effect will 
be, to reverse the decree of that Court, of 
the 13th of July, 1848, and restore the 
original decision of the Principal 8 udder 
Ameen of the 17th of November, 1846. 

The Defendant, Rajah Ajoodhya Ram 
Khan, was ordered by the Sudder Ameen 
to pay the costs. Their Lordships do 
not disturb that part of the decree. The 
Respondent will have to pay the costs of 
the appeal from the Principal Sudder 
Ameen to the Sudder Dewanny Court, 
but no costs of appeal in this Court. 
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Present : 

Members of the Judicial Committee ,—The 

Lord Justice Knight Bruce, the Rig-lit Hon. 

Sir Edward Ryan, Knt., the Right Hon. 

Sir John Jervis, Knt., and the Lord Jus¬ 
tice Turner. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

The Government op Bengal,* Appellants, 
versus 

Nawab Jafur Hossein Khan, Respondent. 

. The NumuTc sayer melial is the revenue which, 
before the accession of the East India Company to 
the Dewanny, was derived by the Native Govern* 
ments from the manufacture of saltpetre, and they 
became entitled to this revenue, subject to any 
valid and effectual disposition of it by the Native 
Governments, in so far as the Company might be 
bound. In a suit by a claimant to be put into 
possession for Numuk, sayer mehal founded on 
sunnuds, Held that the sunnuds are not authentic, 
and the claimant not entitled to possession. 

Regulation VIII. of 1793 relates to land revenue 
and to settlements concluded with the actual pro¬ 
prietors of the soil, and bears no relation to the 
Numuk, sayer inehals or to any settlement made in 
respect of it. 

Semble •—The word “mocurrery ” may import 
perpetuity, but as used in the document in this 
case, it has not that import. 

5th July , 185Jf. 

The Lord Justice Turner : 

The question in this case, is, whether 
the late Respondent, Burkut-oon-Nissa 
Begum, the grandmother of the now Res¬ 
pondent, Nawab Jafur Hossein Khan, 
was in her life-time entitled to hold the 
Numuk sayer mebd of two Pergunnahs 
called Suresa and, iTwswia, within the Dis¬ 
trict of Tirhoot, in the Province of Behar, 
in the Presidency of Bengal, at a fixed 
jumma of Rs. 2,063. 0a. Ip. The Numuk 
sayer mehal is the revenue which, before 
the accession of the East India Company 
to the Dewanny, was derived by the Na¬ 
tive Governments from the manufacture 
of saltpetre, and upon the Company’s 
accession to the Dewanny they became 
entitled to this revenue, subject, of course, 


* 5, Moore’s I. A., p. 467. 
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to any valid and effectual disposition of 
it which might have been made by the 
Native Governments, in so far as the 
Company might be bound by such dispo¬ 
sitions. The mode in which this revenue 
was collected before the Company’s ac¬ 
cession to the Dewanny appears to have 
been, that the Zemindars , on whose lands 
the saltpetre was produced, collected it 
from the Nooneeahs or manufacturers in 
kind, receiving from them about one-half 
of the produce, of which the Zemindars 
retained one-fourth, and delivered the 
remaining three-fourths to the officers of 
the Government; and the same mode of 
collection and division seems to have pre¬ 
vailed after the Company’s accession to 
the Dewanny, except that the collection 
from the Nooneeahs , and the subsequent 
distribution of it, was made in money ac¬ 
cording to the actual current value of the 
saltpetre. 

These facts appear from the report of 
the Numuk sayer Mehals y whioh is to be 
found in the papers, where it is stated 
that previously to the Company’s acces¬ 
sion to the Dewanny, the Zemindars of 
Tirhoot collected the saltpetre from the 
Nooneeahs or manufacturers in kind, re¬ 
ceiving, it would appear, about one-half 
of the produce ; of this they retained one- 
fourth, delivering the remaining three- 
fourths to the public officers. Subsequent¬ 
ly to the accession, the same system ap¬ 
pears to have prevailed, excepting that 
the Maliks , or proprietors, collected from 
the manufacturers, in money, according 
to the actual current value of the salt¬ 
petre, and they in their turn paid the 
proportion of public revenue into the 
treasury. 

Both before and after the Company’s 
accession to the Dewanny, the Govern¬ 
ment revenue consisted of three-fourths 
of the one-half which was received from 
the Nooneeahs , the remaining one-fourth 
of what was so received being retained by 
the Zemindars. 

Such being the general outline of the 
rights of the Native Governments, and 
the Government of India, and of the Ze¬ 
mindars , in the saltpetre collected by the 
Nooneeahs , it will be convenient in the 






first place to consider how this case stands 
upon the evidence, without reference to 
the sunuds , the authenticity or which 
was so much discussed in the argument, 
and to some matters more immediately 
connected with those documents. 

It appears that the fixed jumma of Rs. 
2,063. Oa. Ip. at which the Numuh sayer 
mehal of the two Pergunnahs , Suresa and 
j Kusma, is claimed to be held, is composed 
of two parts, namely, Rs. 1,809 for Per- 
gunnah , Suresa, and Rs. 251. Oa. Ip. for 
Pergunnah, Kusma. It further appears, 
as to Pergunnah , Suresa , from the Wasil- 
baJcy papers (that is, papers signed by 
Government offioers, stating the sums col¬ 
lected and balances outstanding), the 
Kistbundy of 1803-4, and the Report of 
1806, that from 1785-6 to 1803-4, three- 
fourths of the salt mehal of this Pergunnah 
(and it is observable that in the Report 
of 1806 these three-fourths are called the 
salt mehals) were held at a jumma of Rs. 
1,351, and were recorded at that jumma, 
both in the Decennial Settlement book of 
1789-90, and in the Quinquennial Settle¬ 
ment of 1794-5, in the name of Khwajah 
Mahomed Sumee, and in the book, 1799- 
1800, were recorded in the name of Bebee 
Sifut, wife and heir of the Khwajah. This 
appears by the Wasil-baky accounts, the 
Kistbundy, and the Report of 1805-6. 
And this holding at Rs. 1,351 is carried 
back to the year 1780-1 by the Report of 
the 11th of August, 1824, put in by the 
Appellants; and the same documents 
show, that in 1803-4, Rs. 458. 12a. were 
added to the jumma for the one-fourth 
resumed mocurrery of Baboo Surupjeet 
Siug, and that the salt mehals of Suresa 
were thenceforth held at Rs. 1,809. 12a. 
up to 1817, and were recorded in the name 
of Bebee Sifut until the year 1806, and 
afterwards in the name of Burkut-oon- 
Nissa,her daughter and heir. 

This is in fact the account which ap¬ 
pears in the papers in the suit. It is an 
account, first, of the year 1785-6, in which 
three-fourths of the mehal jumma is stated 
to be Rs. 1,351, and there is “Received 
as follows, 1,351 rupees,” that is, for the 
year 1785-6. That continues again in 
the year 1786-7, which is described as 


“ £ mehal jumma, 1,351, annually, and 
it is also described in the same manner 
in the Wasil-baky account for 1787-8. 
Then in the year 1803-4 the “ Kistbundy 
of salt mehal of Pergunnah , Suresa ” is 
described as “ Three-shares of Nizamut, 
1,351 rupees” (I have an observation to 
make upon that word “ Nizamut” present¬ 
ly), “ and fourth share 458 ” and the 
Report of 1806 states, that “ the salt 
mehals of Pergunnah , Suresa are recorded 
in the Decennial Settlement book of 1119 
Fusly (a. d. 1789-90), and in the Quin¬ 
quennial Settlement book of 1202 Fusly 
(A. d. 1794-5), at the jumma of 1,351 
rupees, iu the name of Khwajah Mahomed 
Sumeeand in the Book 1207 Fusly 
(a. d. 1799-1800), the mehals in question 
are set down at the same jumma “ in the 
name of Bebee Sifut, wife of the Khwajah,” 
and then in 1211 Fusly (a. d. 1804), “ in 
the name of Malik Mocurrerydar .” In 
the Report of the 11th of August, 1824, 
there is a statement of the jumma at 
which the Pergunnah of Suresa has been 
held for periods long antecedent to those 
to which we are referring. And in that 
report tb e jumma of Rs. 1,351 commences 
in the year 1780-81, carrying it back 
through a few years beyond the period to 
which the Respondent’s evidence extend¬ 
ed. 

The same documents show that in the 
year 1803-4, Rs. 458. 12a. were added to 
the jumma for the one-fourth share of the 
resumed mocurrery of Baboo Surupjeet 
Sing. That appears from the Report of 
1806. In the Settlement book of 1207 
Fusly , about Pergunnah , Kusma, it is 
stated in that Report that “ the Govern¬ 
ment revenue of the salt mehals of this 
Pergunnah in the Wasil-baky of 1213 Fus¬ 
ly is inserted at a jumma of Rs. 1,809. 
12a.” Then it appears upon the evidence 
that the salt mehals of Suresa were thence¬ 
forth (that is, from 1803-4) held at Rs. 
1,809. 12a. up to 1819, and were record¬ 
ed in the name of Bebee Sifut until the 
year 1806, and afterwards in the name of 
Burkut-oon-Nissa, her daughter and heir. 
This is what appears in the documents, 
independently of the sunuds , in reference 
to Pergunnah , Suresa. 
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As to Pergunnah, Kusma, the case as it 
appears upon the documents above refer¬ 
red to, is somewhat different. The fixed 
jumma of Rs. 254, Oa. Ip. for this Per¬ 
gunnah does not appear upon the docu¬ 
ments put in by the Respondent at any 
time before the year 1804, when it is 
found in the Kistbundy of the 21st of 
January, in that year, in connection with 
an allowance to Rajah Mudho Sing, and a 
charge for impressing the seal, amounting 
together to Rs. 38, making the total pay¬ 
ment for this Pergunnah , of Rs. 292. Oa. 
Ip., and then the Government demands 
Rs. 254. Ip. allowance to Rajah Mudho 
Sing, at 2 per cent.; Sud-doee Rs. 26, 
Mohrana, for impressing the seal, Rs. 12, 
making Rs. 38 additional, and bringing 
it to Rs. 292. Ip., which is stated at the 
.head of the document as the amount of 
the Kistbundy. The jumma of Rs. 254. 
Oa. Ip. is however carried back for two or 
three years ; the same thing happened 
with respect to Pergunnah , Kusma as hap¬ 
pened with respect to Pergunnah Suresa. 
The jumma, which is contended to be the 
fixed jumma, is carried back by the Re¬ 
port of 1824, a few years before the period 
to which the Respondent’s evidence had 
carried it, and the payment of it was con¬ 
tinued to the year 1817. 

It further appears from another Report 
of the 25th of May, 1820, that on the 2nd 
of July, 1806, Perwannahs were issued for 
ejecting the name of Bebee Sifut from the 
Records, and inserting in lieu thereof the 
name of Burkut-oon-Nissa, and for giving 
her the receipt and account as mocurrery 
holder. In the preceding passage it is 
stated, “ In accordance to which two 
Perwannahs were written, dated the 2nd 
of July, 1806, one in the name of Mirza 
Furzund Uli, Tahsildar of Pergunnah, 
Suresa, directing that agreeably to the 
petition of Rampurshad, Mokhtarof Mussu- 
mat Bebee Burkut oon-Nissa Begum, 
daughter of Bebee Sifut, wife of Khwajah 
Mahomed Sumee, deceased, the name of 
Bebee Sifut should be erased from the 
Records, and in lieu thereof, the name of 
Mussumat Burkut-oon-Nissa Begum, heir 
of Bebee Sifut, deceased, be recorded, and 
to receive the revenue from herand 
481—83 


in addition to what has been above-men¬ 
tioned, there is a decree of 1812, in a 
suit brought by Burkut-oon-Nissa, against 
one of the Nooneeahs , in which it is stated, 
that from the documents filed in the case 
it appeared that the mocurrery istimrary 
(perpetual salt mehal) belonged of old to 
the Plaintiff, Burkut-oon-Nissa, as her 
inheritance. 

There is also a very important docu¬ 
ment, being a proceeding of the Collector 
of Tirhoot, dated the 30th of June, 1813, 
in which, upon a tender being made to 
farm some salt mehals , including those of 
Suresa and Kusma , the Collector refused 
the tender, upon the ground, amongst 
others, that the salt mehals of Suresa and 
Kusma were the Mocurrery istimrary te¬ 
nure, of which the jumma, apart from 
farming engagement, was in the name of 
Burkut-oon-Nissa, daughter of Khwajah 
Mahomed Sumee; and there appears to 
have been a proposal by other parties for 
these mehals, at an increased jumma ; and 
the statement is, “ As the petitioners 
have presented a tender for the farm of 
the salt mehals, at the jumma of Rs. 
30,500, and the salt mehals of Pergunnahs, 
Suresa and Kusma are the mocurrery is¬ 
timrary tenure, of which the jumma, 
apart from Theekadaree (farming engage¬ 
ment), is in the name of Burkut-oon-Nissa 
Begum, daughter of Khwajah Mahomed 
Sumee, deceased.” The decision come to 
being, that the tender of the farm, there¬ 
fore, cannot be accepted. 

This proceeding of the Collector appears 
to have been adopted by the Government, 
as will be found by the report on the 
Numuk sayer mehal , under the date of 
the 27th of October, 1815. This is a very 
elaborate Report upon the subject of the 
Numuk sayer mehal . It refers to another 
report, dated the 17th and 18th of Au¬ 
gust, 1813, in which there is this state¬ 
ment : “ The Collector having again sub¬ 
mitted reports on the subject of offers 
made to engage for the mehals , and hav¬ 
ing at the same time suggested that the 
balances should be recovered from offi¬ 
cers attached to the Commercial Presi¬ 
dency at Patna, who, there was reason tp 
believe, had been concerned clandestinely 





iii the late farm ; the Board furnished him 
with instructions to the following pur¬ 
port, with respect to the tender made by 
Rogooram Bhooder, &c. ; the Board were 
disposed to accept their offers (exclusive, 
however, of the mehal situated in the 
mocurrery of Burkut-oon-Nissa and Seta- 
ram, which was included in their offer.” 
So that the Government appears to have 
adopted the report of the Collector of 
Tirhoot, of June, 1813. 

It is to be observed, however, that this 
same report of the 27th of October, 1815, 
notices a Report of a former Collector, of 
the 2nd of May, 1801, which stated, that 
the salt mehals were farmed in Pergunnahs, 
Suresa and Kusma , distinguishing those 
Pergunnahs from Tonkee, in which the 
mehal was stated to be claimed as mocur¬ 
rery. And, in October, 1815, it is stated 
in the report of the Collector that “it 
was let in farm in the following year, that 
it was also farmed in Pergunnahs, Suresa 
and Kusma ; in Tonkeo it was claimed as 
mocurrery making a distinction, there¬ 
fore, between it being farmed in Suresa 
and Kusma , and its being claimed as mo¬ 
currery in Tonkee. 

It is to be observed, also, that the Re¬ 
port of the 5th of May, 1820, states, that 
in the Settlement book of 1211 Fusly 
(a. d. 1803-4), a fourth share of the salt 
mehal , the resumption of Baboo Surup- 
jeet Sing, is recorded as the khds tenure, 
at a jumma of Rs. 458. 12a. 

It is further to be remarked that there 
is not in evidence any Wasil-balcy account 
of that year or the following year, and 
that the report of 1824, which purports 
to be founded on the Pareenah and Ama- 
nat dufler papers, shows the jumma of the 
salt mehals, both of Suresa and Kusma, to 
have been fluctuating as to Suresa up to 
the year 1780, and as to Kusma up to 
the year 1795. 

Again, it is to be remarked, that in 
the Settlement books of 1789-90 and 
1799-1800, Bebee Sifut is described as 
farmer of the JKumuJc sayer mehal. The 
description in the Settlement books is, 
“ Farmer, wife of Khwajah Mahomed Su- 
mee Mocurrerydar.” And she is also men¬ 
tioned as Theekh-daree , and not Malik, 


in the proposed Theekh-daree jumma of 
1799. 

In the argument on the part of the 
Respondent, some reliance was placed 
upon the alleged discrepancy between the 
Collector’s Reports of 1820 and 1824; 
the Report of 1820 stating, that there 
had been an increase in the jumma, and 
the latter part of that Report stating, 
that “ no increase or decrease ever ap¬ 
pears to have taken place in the mocurre¬ 
ry jumma in question, and in the files in 
question, copy of the sunud does not ap¬ 
pear.” But the difference between these 
Reports does not appear to their Lord- 
ships to be entitled to much weight, for 
the Report of 1820 is based on the re¬ 
cords of the Collector’s office, and does 
not refer to the Amanat dufter papers. 
And, besides, it seems to be confined to 
the period subsequent to 1789, and not 
to have extended back to the earlier pe¬ 
riods to which the Report of 1824 is ad¬ 
dressed. It seems probable that there 
would be no accounts in the Collector’s 
office of a date prior to 1789. 

Their Lordships feel that it would be 
difficult, upon the materials to which 
they have already adverted, to arrive at 
any satisfactory conclusion upon the 
question before them. On the one hand, 
the proceeding of the Collector in 1813, 
adopted, as it would seem, by the Govern¬ 
ment, affords very cogent evidence that 
the salt mehals of these Pergunnahs were 
always held at a fixed jumma. And the 
other documents fix the amount of the 
jumma at which they were held for a con¬ 
siderable period. But, on the other hand, 
the Report of 1824 shows the jumma of 
these mehals to have been fluctuating in 
more early times. It was, indeed, urged 
on the part of the Respondent that no 
credit ought to be given to the Report of 
1824 ; that its discrepancy from the Re¬ 
port of 1820 of itself disentitles it to cre¬ 
dit ; and that it is, moreover, a document 
compiled in the office of Government from 
materials which have not been authenti¬ 
cated or even produced in the cause. It 
has been already observed, that but little 
weight can, in the opinion of their Lord- 
ships, be attached to the discrepancy bo- 
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tween the Reports of 1820 and 1824. 
And, before yielding to the Respondent’s 
other objections to the Report of 1824, 
it is material to consider the nature and 
history of the documents on which that 
Report purports to be founded, and how 
the statements contained in it are affected 
by the other evidence in the cause. 

This Report is the report of the Record 
Keepers of the Collectorate of Tirhoot, 
and it purports to contain a detailed ac¬ 
count, taken from the Amanat dufter 
papers of th q jumma of these mehals , as to 
Suresa, from 1736, the date of the ear¬ 
liest of the sunuds, to which we shall pre- 
* sently refer; and as to Kusma from 1762, 
an account which is also to be found in 
the answer of the Government, and in 
the letter of the Collector of Tirhoot to 
the Officiating Commissioner of Revenue, 
dated the 16th of June, 1831. 

Now the Amanat dufter was an office 
for the deposit of revenue records during 
the Mahomedan rule, and the Amanat 
dufter records are referred to in the Re¬ 
port of 1813, on the affairs of India (the 
6th Report). These records were, as their 
Lordships have ascertained by inquiries 
which they have caused to be made, trans¬ 
ferred to the officer of the Board of Re¬ 
venue at Calcutta, and the Report of 
1824 speaks of the Amanat dufter papers, 
and also of the Pareenah papers (other 
old records), to which it refers as having 
been received from the Board. There is 
every reason, therefore, to believe, that 
these papers were in the office in which 
the Report of 1824 was compiled, and 
were derived from the proper custody. 
But still the results derived from them 
may not have been correctly deduced. 
And with a view to this question it is 
material to look at the other evidence in 
the cause. 

Upon examining, then, the other evi¬ 
dence, it appears, that all the documents 
which the Respondent has produced, 
whether Wasil-baky papers (that is, pa¬ 
pers signed by Government officers, stat¬ 
ing the sums collected and balances out¬ 
standing), or Kistbundies given by the 
parties to Government, so far as they go 
back, agree with the details taken from 
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the Amanat dufter papers. But the Res¬ 
pondent has produced evidence as to 
Suresa only so far back as 1785, and as to 
Kusma only so far back as 1803-4. As 
far as the evidence goes back, there is no 
disagreement between the Wasil-baky. and 
Kistbundy documents on the one hand, 
and the Amanat dufter papers on the other. 
It is in the more early period to which 
the Wasil-baky and Kistbundy papers do 
not extend, that the difference in the 
amount of the jumma is to be foundj and 
as to that period the Respondent has 
produced no evidence. The importance 
of producing such evidence cannot have 
been overlooked by the Respondent, for 
the statements of the Report are at va¬ 
riance with the existence of the fixed 
jumma contended for; and the opportu¬ 
nity of producing the evidence was not 
wanting ; for the Report of 1824 was filed 
in Court, in the month of August in that 
year. And long after that period, when 
the cause was heard before the Zillah 
Judge, in 1837, a great mass of evidence 
was produced on the part of the Respon¬ 
dent. 

In this state of circumstances, their 
Lordships feel that it is impossible to dis¬ 
regard the Report of 1824, and that the 
most which could be done with reference 
to that Report would be, to send the case 
back for further inquiry, if, upon the 
whole evidence token together, no satis¬ 
factory conclusion could be arrived at. 

This brings us to the consideration of 
the sunudsy and the matters more imme¬ 
diately connected with them. It appears, 
from the year 1816, the subject of the salt 
mehals was much considered by the Go¬ 
vernment of India; and the inquiries as 
to the salt mehals of these Pergunnahs 
were set on foot by Mr. Deane, the Com¬ 
missioner of Behar and Benares. Some 
documents were produced on the part of 
Burkut-oou-Nissa upon the occasion of 
this inquiry, and it was contended on the 
part of the Respondent that both the 
sunuds in question were, or, at all events, 
that one of them was, at this time pro¬ 
duced to Mr. Deane. The letter of the 
27th of February, 1817, was relied upon 
in proof of such production. It is a letter 





ON APPEALS FROM INDIA. 


1 


addressed by the Acting Secretary of Tir- 
hoot to Mr. Kennedy, the Superintendent 
of the Nemuk sayer mehal y and it is in 
these terms : “ Sir, The Commissioner 
having had before him the case of the 
Numuk sayer mocurrery in Pergunnahs , 
Suresa and Kusma, and also iu Nagurbusee 
in Zillah , Tirhoot, and being of opinion, 
as well from the documents produced by 
Noor-ool-Husun Khan, the heir of Burkut- 
oon-Nissa Begum, in whose name the 
mocurrery is held, as from the nature of 
the mehal itself, that the original mocur¬ 
rery sunud said to have been granted to 
Ubd-ool-Ghunee, if authentic, was not in¬ 
tended to be perpetual, and cannot be 
binding on Government, and that the 
continuance of the mehal to his successors 
was never confirmed by or notified to 
Government, and that it ought conse¬ 
quently to have been resumed on the 
death of the first incumbent; I am direct¬ 
ed to desire that you will resume the 
Numuk sayer comprehended in the said 
mocurrery , and proceed to make a settle¬ 
ment thereof, in conformity to the general 
rules with which you were furnished on 
the 30th of December last in regard to the 
Numuk sayer” 

It was contended on the part of the 
Respondent, that it appeared from that 
document that either both the sunuds , or 
one of them, were or was produced. But 
when the document comes to be examin¬ 
ed, it is found that the document was 
merely to refer to an original mocurrery 
sunud as having been said to have been 
granted to Abd-ool-Ghunee. The expres¬ 
sion is, that he is of opinion, “ as well 
from the documents produced as from the 
nature of the mehal itself, that the origi¬ 
nal mocurrery sunud said to have been 
granted to Ubd-ool-Ghunee, if authentic, 
was not intended to be perpetual.” It re¬ 
fers, therefore, to an allegation having been 
made of the existence of such a sunud } and 
not to any such sunud having been pro¬ 
duced. And the examination of Burkut- 
oou-Nissa’s Vakeel proves that no such 
sunud was then produced. That exami¬ 
nation is as follows : “ When, according 
to Section 25, Regulation XIX , 1793, a 
proclamation was issued calling for su¬ 


nuds, why did you not then produce your 
alleged mocurrery sunud on which you 
founded your claim 1 ?” The answer is, 
“ There was no notice or proclamation is¬ 
sued in the name of my client; conse¬ 
quently, the sunud was not produced ” 
showing, therefore, that at that time the 
sunud was not produced. 

Uuder these circumstances, the Go¬ 
vernment, in February, 1817, resumed t he 
salt mehals of these Pergunnahs . And 
here the matter appears to have rested 
until July in that year, when an instru¬ 
ment was registered purporting to be a 
sunud of the year 1745, under the seal of 
Zyn-ood-deen Ahmud Khan. This instru¬ 
ment is in these terms :—“ Moutsuddies 
present and future, of Pergunnah f Suresa 
Surkar Hajeepoor, appendant to Soobah 
Behar. Be it knonwu to you, it is come 
to knowledge that the salt villages of 
Pergunnah aforenamed, bearing assessment 
of Rs. 1,809 annually, agreeably to sunud 
of former Nazims, is an istimrary mocurrery 
grant (or a grant in perpetuity, on a fixed 
jumma) in the name of Khwajah Ubd-ool- 
Ghunee, with descendants ; consequently, 
the estate in question, bearing assessment 
as aforenamed, has been continued and 
confirmed as before, from the 1150 Fusly, 
to the Khwajah aforeuamed, and descen¬ 
dants. You are hereby desired, that on 
account of abwab (cesses), behriat and 
furmayushat (presents or orders), i-purgu - 
natee, &c., you will make no demand what¬ 
ever, or cause any interference with and 
in the estate in question, so that the 
Khwajah aforenamed, by paying the fixed 
assessment to Government, might enjoy 
the mocurrery in question.” 

It is to be observed, therefore, that this 
purports to be a sunud confined to Suresa 
entirely, and to be a confirmation of a 
previous grant of the salt mehal of Suresa , 
in favour of Khwajah Ubd-ool-Ghunee, 
and his descendants, at a perpetual fixed 
jumma of Rs. 1,809. But no such previous 
grant was then registered. The registra¬ 
tion of the sunud of 1745 was followed by 
a petition presented in March, 1818, for 
a reconsideration of the case. But no¬ 
thing appears to have been done upon 
this petition ; and the next step iu these 
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proceedings appears to have been that of 
the 3rd of September, 1818, when the 
plaint in the suit was filed by Burkut- 
oon-Nissa Begum, for the recovery of the 
salt mehals of these Pergunnahs, with 
mesne profits received by the Govern¬ 
ment. 

Up to this time there is no trace upon 
the evidence of any sunud having been 
brought forward, except the alleged sunud 
of 1745. It is true, indeed, as was point¬ 
ed out on the part of the Respondent, 
that the plaint speaks of “ sunuds. if The 
language of the plaint is, “ My client’s 
great-grandfather came from Cashmere to 
. this country, and established a saltpetre 
factory, and, under considerable outlay, 
established and obtaiued salt mehals in 
the Pergunnahs aforenamed, and obtained 
from the former Nazims, istimrary mocur- 
rery sunuds for the same, as a grant to 
himself and posterity.” No doubt, there¬ 
fore, the plaint refers to one of the sunuds ; 
but it is to be observed, that the plaint 
does not specify the sunuds , and it is clear 
that if the Respondent had any title, it 
could be by sunud only ; and there must 
be more than one sunud , as the alleged 
sunud, which had been registered, extend¬ 
ed only to Suresa, and was, moreover, a 
sunud of confirmation only. It does not 
appear, therefore, that any reliance can 
justly be placed upon this expression in 
the plaint. 

The suit appears to have lingered for 
some time after its institution. But in 
March, 1819, the alleged sunud of 1745 
was produced to the Officer of salt mehals , 
and this was followed by a proposal for 
compromise in May, 1819. I do not thiuk 
it necessary to go through the docu¬ 
ment. it appears that there was this 
proposal of compromise. This proposal 
was communicated to the Board of Reve¬ 
nue by a letter dated the 16th of July, 
and was rejected by them by a letter of 
the 10th of August, 1819. These letters 
are of some importance, as a good deal 
was said upon the subject of them in the 
argument. 

The letter of the 16th of July, 1819, 
contains this paragraph :—“ I have the 
honour, likewise, to forward to your Board 
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herewith a copy of the plaint filed by the 
Mocurrerydar in the Patna Court, upon 
an examination of which, together with 
that of the original sunud , which accom¬ 
panied my letter of the 28th of March, 
it will be for your Board to decide whe¬ 
ther it may not be more advantageous te 
the interests of Government to relinquish 
the Pergunnahs in question on the terms 
offered, than to run the risk of the Plain¬ 
tiffs obtaining a decree in Court, which 
would unquestionably be followed by a 
demand of restitution of all that I have 
hitherto collected, and perhaps by an ac¬ 
tion for damages iu having attached the 
mehal unjustly. The question of right 
on their part rests, I conceive entirely on 
the validity of the sunud , of which I have 
already expressed my doubts ; for it is a 
circumstance certainly liable to create 
suspicion, that at the time Mr. Deane 
called on the Begum’s Moklitar (Meer 
Juafur Shahj to produce any document 
he might possess which would tend to 
support or establish her claims, the sunud, 
the most important document he could 
briug forward, was not produced, and 
stated by him not to be found ; yet from 
the date of registry affixed to it, compared 
with the date of the Commissioner’s order 
to me, on the subject of the resumption, 
your Board will perceive that there is 
not a greater difference than two or three 
months.” 

Then the letter of the 10th of August, 
1819, is in these terms :—“ The Numuk 
sayer mehal of Pergunnahs, Suresa , Kusma , 
and Nagurbusee was formerly held under 
a mocurrery and istimrary sunud by Ubd- 
ool-Ghunee, from whom it descended to 
the late Burkut-oon-Nissa Begum; after 
whose death, in consequence of no valid 
title having been produced by her heir, 
the mehal was ordered to be resumed by 
the late Commissioner; but since that 
time the heir has produced a document 
purporting to be a sunud , under the seal 
of Zyn ood-deen Ahmud Khan, which 
confirms to Ubd-ool-Ghunee, * ba furzun - 
dan,’ a former mocurrery and istimrary 
grant said to have been made to the above 
person. There is nothing in the sunud 
itself which leads one to suspect its being 
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a forgery ; but its not having been pro¬ 
duced with the documents brought for¬ 
ward when the late Commissioner called 
for the titles of the heir of the late Burkut- 
oon-Nissa Begum, affords strong grounds 
for suspecting the validity of it.” Then 
he goes on to state other grounds which 
might lead to suspicion of the validity of 
the document. 

These letters were relied on by the 
Respondent as evidence that not only the 
alleged sunud of 1745, but also the alleg¬ 
ed sunud of 1735, had then been produc¬ 
ed, and they were relied upon also upon 
this ground, that the letter of the 10th 
of August, 1819, refers not only to the 
Numuk sayer mehal of Suresa , but also to 
that of Kusma, which is not mentioned in 
the alleged sunud of 1745. But it is ob¬ 
servable, that the letter of the 10th of 
August, 1819, is in answer to the letter 
of the 16th of July of that year, which 
clearly refers only to the sunud of 1745, 
aud that the letter of the 10th of August, 
when it refers to what had been produc¬ 
ed, refers to that sunud only. It says, 
“ .Since that time the heir has produced 
document purporting to be a sunud 


under the seal of Zyn-ood-deen Ah mud 
Khan,” which clearly is the sunud of 
1745. And the reasonable interpretation 
of,, the part of that letter which refers to 
Kusma , seems, therefore, to be, either 
that Kusma was considered to be includ¬ 
ed in Suresa , or that the passage refer¬ 
ring to Kusma had reference to the claim 
which had been made, and not to the evi¬ 
dence which had been adduced in support 
of it. The question of the validity of the 
sunud must indeed at this time have been 
deemed to be of little importance, as the 
Government had been advised that the 
grant produced, whatever it may have 
been, had determined. 

The proposal for compromise having 
been rejected, the suit proceeded. The 
Government put in their answer, by which 
they insisted, amongst other things, that 
the sunud produced (meaning, as clearly 
appears by the context, the sunud of 
1745) could not be relied on. The Res¬ 
pondent replied, and, in the replication, 
undoubtedly referred to some sunud dif¬ 


ferent from that of 1745, and containing 
more extensive words of inheritance. But 
still there was no mention in terms of the 
sunud of 1735. When, however, the 
cause was at issue, the first document 
produced on the part of the Respondent 
was an instrument purporting to be a 
sunud of the year 1735, under the seal of 
Mahomed Ali Wurdee Khan. 

In the Respondent’s case we have that 
sunud, and it is in these terms—“ To the 
officers present and future of Pergunnalis , 
Suresa aud Kusma, SurJcar , Kajeepoor , 
Muyaf ’ Sooba, Behar , be it known. As the 
honest Khwajah Ubd-ool-Ghunee has 
established salt mehals in the Pergunnahs 
afore-mentioned, and has brought Qulumee 
Shorah (saltpetre) into use, and has peti¬ 
tioned that some arrangement may be 
made, so that he might pay the yearly 
revenues to Government, and enjoy the 
profits himself, and his posterity after him, 
generation after generation, and which 
arrangement should be free from, and not 
susceptible to, any chauge or alteration 
in future : adverting, therefore, to his right 
and to his good management, the mehal in 
question has been settled at an equal and 
fixed jumma of Rs. 2,063. Ip., in the name 
of Khwajah Ubd-ool-Ghunee as a mocur - 
very istimrary , fixed (permanent) tenure, 
to continue to him aud to his children 
and dependents (relatives) in perpetuity, 
without any specification of name or di¬ 
vision, so that himself and his children 
aud dependents (relatives,) generation 
after generation, might possess and enjoy 
the mehal in question to their full and 
entire satisfaction, and pay yearly the 
mocurrery jumma into the Government 
Treasury, and enjoy the profits. The 
Khwajah aforenamed, and his children aud 
dependents (relatives), being considered 
as fixed Mocurrery Istimrarydar , should 
suffer no change aud alteration in the 
tenure, and also be subject to no increase 
or any other demand for cesses, requisi¬ 
tions (as presents), and behree (charge for 
any requisite expenses, &c.).” 

It may as well be observed here, that 
the Government had been advised, that 
the sunud of 1745 did not contain words 
of inheritance sufficiently ample to carry 
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the property to the descendants of Khwa- 
jah Ubd-ool-Ghunee, and that that cir¬ 
cumstance had been communicated in the 
meantime to the Respondent, and that 
communication had been made anterior to 
the production of this sunud of 1735. 

That document being put in, there can 
be no doubt that this instrument, if ge¬ 
nuine, was sufficient to entitle Burkut- 
oou-Nissa to the salt mehal of these Per- 
gunnahs. That has not been denied at 
the bar. But this cause was first tried 
before a Special Commissioner, and he 
discredited both this alleged sunud and 
the alleged sunud of 1745. And, it hav¬ 
ing afterwards appeared that the Special 
Commissioner had no jurisdiction, the 
cause was again tried before the Judge of 
the Patna Court, who arrived at the same 
conclusion as to the authenticity of these 
alleged sunuds. Upon an appeal from 
this last decree, however, the Judges of 
the Sudder Court have held these alleged 
sunuds to be valid, and we have now to 
determine between these conflicting opi¬ 
nions.' 

That these alleged sunuds have been 
brought forward under circumstances of 
very grave suspicion, admits of no ques¬ 
tion. But to reverse the Decree of a 
Court upon the ground of suspicion mere¬ 
ly, would be going much too far. There 
are, however, facts in this case which ap¬ 
pear to their Lordships to be irreconcile- 
able with the authenticity of these sunuds. 
As to a Suresa, the alleged perpetual jumma 
is, according to the sunud of 1745, Rs. 
1,809; but, according to the Respondent’s 
own evidence (without reference to the 
doubt thrown upon it by the Report of 
1824), the jumma of the three-fourths up 
to 1803-4 was Rs, 1,351 ; and in 1803, 
Rs. 458. 12a. were added for the one- 
fourth resumed mocurrery of Baboo Su- 
rupjeet Sing, thus making the total jum¬ 
ma to amount to Rs. 1,809. 12a. There 
is uo explanation of this difference of 12 
anas in the amount of the jumma . But 
there are still more important considera¬ 
tions affecting this resumed one-fourth. 
The Respondent’s position is, that this 
one-fourth was one-fourth of the Govern¬ 
ment revenue granted out to Baboo Su- 
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rupjeet Sing for life. But the grant to 
Baboo Surupjeet Sing was, or appears to 
have been, at least, in the year 1763-4. 
Aud if there had been a previous grant 
in 1735 or 1745 of the entire revenue, at 
Rs. 1,809, how could the one-fourth grant¬ 
ed in 1763-4 amount to Rs. 458. 12a., 
the one-fourth of Rs. 1,809 being only 
Rs. 452. 4a. 1 It thus appears, that this 
resumed one-fourth was not one-fourth of 
the Government share, and this is con¬ 
firmed by the Kistbundy of 1804, in which 
the fourth is mentioned as a fourth share, 
in contradistinction to the three shares of 
Nizamut. Again, in the Amanat dufter 
papers relating to the fourth share of 
Baboo Doorg Begah Sing and Baboo Su¬ 
rupjeet Sing, the mocurrery jumma. of the 
salt mehal of the fourth is set down at 
Rs. 125 only, and a subsequent sunud , in 
which it was recorded at Rs. 435, was set 
aside, as not corresponding with these 
Amanat dufter papers. And it would ap¬ 
pear, therefore, that if the jumma of Rs. 
458 was paid to Baboo Surupjeet Sing, of 
which, however, no evidence has been 
given on the part of the Respondent, it 
must have been so paid in increase of the 
jumma at which he held, and by an ar¬ 
rangement with him quite independent of 
the jumma which he paid. As to Per - 
gunnah Kusma , too, the payment of the 
revenue to the Government appears to 
have been commenced only upon the re¬ 
sumption from Rajah Raj Bullub, in 1803. 
And if there had been a previous grant 
of the salt mehal of this Pergunnah , at 
Rs. 254. 0a. Ip., how is it to be account¬ 
ed for that in the Kistbundy of 1803, the 
Respondent submitted to be charged with 
the allowance of Rs. 26, in favour of 
Rajah Madho Sing, and also with other 
charges which are contained in that Kist¬ 
bundy ? 

These, and the other facts of this case, 
lead their Lordships to the conclusion, 
that the sunuds of 1735 aud 1745 are not 
authentic. They are the documents on 
which the Respondent has alleged the 
istimrary tenure to be founded, and hav¬ 
ing alleged it to rest upon them, and 
having failed to make good that allega¬ 
tion, he must abide by the failure, and is 
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m our opinion, entitled to resort to 
any presumption which possibly might 
otherwise have been made, although it 
would be difficult'to raise a presumption 
on a question of this nature, the question 
being, not whether the mehal is rent free, 
but whether a rent admitted to be due 
has beeu permanently fixed. 

Having arrived at this conclusion as to 
the validity of the sunuds, it is unneces¬ 
sary for their Lordships to give any opi¬ 
nion upon the questions which were dis¬ 
cussed in argument, whether the Numuk 
sayer mehcils has been wholly abolished, 
and whether the Government have, in 
any event, the right to resume by virtue 
of their Sovereign power. Their Lord- 
ships give no opinion upon those points. 
The Judges of the Sudder Court appear, 
however, to have considered that the 
question in this case was set at rest by 
the Decennial Settlement, that the settle¬ 
ment then entered into with the ancestor 
of the Respondent became permanent and 
perpetual, under Reg. VIII. of 1793. 
But that Regulation seems to their Lord- 
ships to relate to the land revenue, and 
to settlements concluded with the actual 
proprietors of the soil, and to have no re¬ 
lation to the Numuk sayer mehals t or any 
settlement made in respect of it with 
persons who were not proprietors of the 
soil, and neither the late nor the present 
Respondent appears to have been pro¬ 
prietor of the soil. Our opinion, there¬ 
fore, differs from that of the Judges of the 
Sudder Court upon this point. 

It has not escaped their Lordships’ at¬ 
tention, that in one of the precedents cited 
in this case, it was intimated that the 
word “ Mocurrery ” may import perpetuity. 
But their Lordships apprehend that, al¬ 
though it may have that import, this is 
not the necessary meaning of the word, 
and they are satisfied that, as used in the 
documents iu this case, it has not that 
import. 

Upon these grounds their Lordships’ 
recommendation to Her Majesty will be, 
to reverse the Decree of the Sudder Court, 
and the subsequent Orders founded upon 
it, and to restore the decision of the Patna 
Court, dismissing the Respondent’s claim, 
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with costs. But their Lordships think 
that the case has beeu involved in so 
much obscurity by the proceedings on the 
part of the Government and its officers, 
that there was enough to justify the ap¬ 
peal from the Decree of the Patna Court, 
and that no costs ought to be given sub¬ 
sequent to that Decree. I am not sure 
whether the costs have not been paid, and, 
if so, they must be refunded and set 
right. 


30th June , 185J/.. 

Present : 

Members of the Judicial Committee ,—The 
Lord Justice Knight Bruce, the Right 
Hon. Sir Edward Ryan, Knt., the Lord 
Justice Turner, the Right Hon. Sir John 
Patteson, Knt., and the Right Hon. Sir 
John Dodson, Knt. 

On Petition from Bombay . 

In re The Nawab of Surat.* 

Act XVIII. of tlie Supreme Legislature of India 
empowered the Governor of Bombay in Council to 
administer the property of the Nawab of Surat, in 
regard to the settlement and payment of the debts 
and claims against the estate of the late Nawab at 
the time of his death, and distribute the remaining 
property among his family. Section 2 provides 
that no act of the said Governor of Bombay shall 
be liable to be questioned in any Court of Law or 
Equity. Under the power conferred by the said 
Act, the Government Agent at Surat made an 
award. 

Upon an application by a party dissatisfied with 
the act of the Governor, Held that the award was 
not an act of a Court, Judge,, or judicial officer 
within the meaning of 3rd section of 3rd and 4th 
Will. IV., c. 41, and they have no jurisdiction to 
interfere. 

The Lord Justice Knight Bruce : 

The late Nawab of Surat, having been 
placed in a peculiar position with refer¬ 
ence to the Government of Bombay, by 
reason of the consideration shown him by 
that Government, in consequence of rights 
of Sovereignty, which, whether theoreti¬ 
cally by delegation, or otherwise, he had 
in fact substantially exercised ; he was 
placed, I say, in a particular position by 
law with reference to that Government, 
and to a certain extent, to use the ex¬ 
pression of the Solicitor-General, was “so- 

* 5, Moore’s I, A., p. 499. 
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reference, and, as a matter of right, a pe¬ 
tition complaining of what has been done 
by the Governor of Bombay in Council, 
under the particular power that 1 have 
mentioned, shall be brought here in ordi¬ 
nary course ; and that depends upon the 
question whether, within the true mean¬ 
ing of the 3rd section of the Statute, 3rd 
and 4th Will. IV., c. 41, establishing the 
Judicial Committee, the act, of which 
complaint is now made, is the act of a 
Judge or judicial officer ; the language of 
the third section being, “ that all appeals, 
or complaints in the nature of appeals 
Whatever, which, either by virtue of this 
Act, or any law. Statute, or custom, may 
be brought before His Majesty or His 
Majesty in Council, from or in respect of 
the determination, sentence, rule, or order 
of any Court, Judge, or judicial officer, 
and all such appeals as are now pending,” 
shall be heard in the way that is there 
mentioned. 

Now, the 2nd section of the Indian Act 
of 1848 I have already read ; and it will 
be requisite, in considering it more parti¬ 
cularly, to look at the two portions of it 
separately. The first is, that “ the Go¬ 
vernor of Bombay in Council is empower¬ 
ed to act in the administration of the 
property, of whatever nature, left by the 
late Nawab of Surat, iu regard of the 
settlement and payment of the debts and 
claims standing against the estate of the 
late Nawab at the time of his death, and 
to make distribution of the remaining 
property among his family.” Now, whe¬ 
ther, if the section had stopped there, the 
discretion of the Governor in Council was 
one which could have been regulated or 
interfered with judicially, or was absolute, 
their Lordships do not mean to intimate 
anj opinion. Let it be assumed for a 
moment, that it was not absolute, but that 
it was a discretion bound to be exercised, 
according to some law, some custom, some 
state of rights. The mode of complaining 
of that must have been to the ordinary 
Courts of the country, either iu one brauch 
of the local jurisdiction or in another, 
from which it might have been brought, 
iu regular course of appeal, before Her 
Majesty in Council. No such course has 


taken place, in the present instance, nor 
could it, for the obvious reason that I am 
about to mention. It is plain, therefore, 
that the Petitioners would not be right 
here, upon the supposition that the enact¬ 
ment that I am reading had ended at the 
point to which I have read. But the sec¬ 
tion proceeds, “ And no act of the said 
Governor of Bombay in Council, in res- 
peot to the administration to and distri¬ 
bution of such property, from the date of 
the death of the said late Nawab, shall be 
liable to be questioned in any Court of 
Law or Equity.” It is perfectly plain, 
therefore, that no local Court could have 
entered into the question of the propriety of 
the administration or distribution thought 
right by the Governor of Bombay in the 
exercise of this power. But the argu¬ 
ment is, that though the ordinary Courts 
are excluded from interference, the Queen 
in Council is not ; and, perhaps (though 
their Lordships do not mean to pronounce 
any opinion upon it), the argument may 
be well founded, that if the Governor in 
Council was here constituted a Court, it 
might have exceeded the limits of the 
Indian Legislature—the limits of their 
power, to exclude the judicial functions (if 
I may use the expression) of Her Majesty 
in Council. Their Lordships are of opi¬ 
nion, however, that the intention of this 
Act was not to create a Court ; that the 
intention of the Act was to delegate, 
either arbitrarily, or subject to certain 
limitations of discretion, the administra¬ 
tion and distribution of the Nawab’s pro¬ 
perty, but iu such a way that the admi¬ 
nistration and distribution should not be 
judicially questioned. The expression, it 
will be observed, is not “shall be liable to 
be questioned in any other Court of Law 
or Equity,” but, “shall be liable to be 
questioned in any Court of Law or Equity.” 
It may seem an anomalous and extraordi¬ 
nary proceeding to vest powers of this 
description, not liable to be checked by 
any ordinary course or powers of law, in 
any individual or in any body ; but the 
Indian Legislature had power over the 
property ; they might in the exercise of 
that power which is inherent in legislation, 
have given the whole property at once 
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to auy stranger, or devoted to any pur¬ 
pose, and whether with moral justice or 
not, is not the question. Instead of do¬ 
ing that, they do what to their Lordships 
appears substantially the same thing j 
they vest the power of dealing with it in 
a particular individual or a particular 
body, and declare that its acts shall not 
be liable to be questioned in any Court 
, of Law or Equity. 

Their Lordships, therefore, consider, 
that in the ordinary exercise of their 
functions, they are without jurisdiction 
to interfere. They are of opinion, that 
the proceeding of the Governor of Bombay 
in Council has not been an act of a Court, 
Judge, or judicial officer, within the 
meaning of the third section of the Sta¬ 
tute, 3rd & 4th Will. IV., c. 41, but has 
been the act of a person or body not in 
any sense judicial; delegated and autho¬ 
rised to perform a particular function as 
to the responsibility for the exercise of 
which, or as to any appeal from that ex¬ 
ercise, they were exempted by the Legis¬ 
lature which created them. In the ex¬ 
treme case which may be supposed, of 
corrupt or tyrannical abuse of such powers 
as these, which is not suggested, there 
must always be open to all the Queeu’s 
subjects those rights of complain, in the 
last resorts, either to Parliament, or to the 
Crown. The only question before us, is, 
whether, as I have said, the Governor of 
Bombay in Council has, in this instance, 
exercised a judicial function; and their 
Lordships are all clearly of opinion, that 
he did uot exercise auy such function, that 
he was not vested with any such function. 

If their Lordships had entertained auy 
doubt ou this mattef as to their jurisdic¬ 
tion, that doubt would probably have 
been removed by the language of the Sta¬ 
tute, 7th & 8th Viet., c. 69, for amending 
the 3rd & 4t.h Will. IV., c. 41. Not only 
the recital contained in that Act of Par¬ 
liament, but some portion of the provi¬ 
sions contained in the enacting parts of 
it, appear to their Lordships very much 
to strengthen the view which they would 
have taken of this case, even had that Act 
not existed. 

The Petitioners, therefore, will take 
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such course as they may be advised, with 
reference to an application to the Crown, 
through the Board of Control or otherwise. 
By possibility, in consequence of such ap¬ 
plication, if made, the matter may come 
here again; and their Lordships will 
readily do their duty in hearing it. At 
present they consider it not to be within 
their ordinary functions to do so. 


11th and 14-th February, 1854- 
Present : 

Members of the Judicial Committee ,—The 

Right Hon. Baron Parke, the Right Hon. 

Dr. Lushington, the Right Hon. T. Pem¬ 
berton Leigh, and the Right Hon. Sir 

Edward Ryan. 

On Appeal from the Supreme Court at 
Calcutta. 

Sreemutty Rabutty Dossee,* Appellant, 
versus 

Sibchunder Mullick, ... Respondent . 

A widow, by a deed of arrangement or compro¬ 
mise, agreed to take a certain sum as her share, as 
representative of her deceased husband, in the 
joint Hindu family property, and to take that sum 
as a discharge of all that she might be entitled to 
claim against the other members of the family, the 
deed, which was in the English form, containing a 
declaration to the effect, that she was to hold that 
8pm as her own sole and exclusive property for her 
own absolute and separate use :— Held , 

1. That the words to her separate use meant 
not to her separate use in the seuse in which that 
term is used in a Court of Equity, but to her se¬ 
parate use as distinguished from the joint estate, 
dividing that which was joint into separate state, 
and treating her share as being that which she was 
to take for her absolute use in representative cha¬ 
racter subject to any claims that might exist upon 
the same, for her sole absolute and exclusive use as 
against the parties to the deed. 

2. That as to the term use and benefit used in 
the deed, the Court must look at the words with 
reference to the parties using them, and the grant 
must be consistent therewith. 

3. That if these funds were assets, were paid as 
assets, and were assets in the hands of the Defen¬ 
dant, it followed that upon the decease of the wi¬ 
dow they must be handed over to the person who 
then represented the estate of her deceased hus¬ 
band, and that such representative might hold 
them, subject to the debts of the deceased husband, 
whatever they might be. 

The costs of the Appellant in the suit in the 
Court below ordered to be taxed by the Master of 
the Supreme Court, and paid by the Respondent 
to the Appellant. 


* 6, Moore’s I. A., p. 1. 
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The Right Hon. T. Pemberton Leigh : 


We entertain the highest respect for 
the judgment of the Court which pro¬ 
nounced this decree, and that respect has 
alone induced us to have auy doubt upon 
the case. We have fully considered the 
arguments, and the conclusion we conle 
to, is, that we feel it impossible to concur 
with the judgment of the Court below. 

The situation of the parties must be 
looked at, and the deed must be construed 
with reference to the situation of the 
parties aud their rights at the time the 
deed was executed. 

Now, Zoahra Jeebun Dossee, the widow 
of Dwarkanauth Sain, was one of four 
parties, entitled in her representative 
character as widow and heiress of her 
husband, to a certain portion of the pro¬ 
perty of a person of the name of Bheem- 
churn Sain, aud to which Bheemchurn 
Sain was jointly entitled with his brother, 
Bissumber Sain ; and it appears that Bis- 
sumber Sain agreed to a separation of 
their joint property, but that separation 
had not beeu carried iuto effect at the 
time when this deed was made. Dwarka¬ 
nauth Sain, the husband of Zoahra Jeebun 
Dossee, and the three brothers being en¬ 
titled (it may have been, and probably 
was, a joiut family) to share the estate of 
Bheemchurn Sain amongst them, there 
were two separations to be completed 
before the amount, which was payable to 
each party, was ascertained. First, the 
Separation of the estate of Bissumber Sain 
from that of Bheemchurn Sain; and se¬ 
condly, the division of the estate of 
Bheemchurn Sain which was to be dis¬ 
tributed amongst the four parties en¬ 
titled. 

Now, I apprehend that the mere circum¬ 
stance that some of these parties had re¬ 
ceived certain sums on account of that 
property, would not, of itself, amount to 
a separation. It appears from this deed 
that some lived after the death of Bissum¬ 
ber Sain, and some lived after the death 
of Dwarkanauth Sain, and that the widow 
and representative of Dwarkanauth Sain 
had been uuable to obtain possession of 
any portion of that share to which she 


was entitled. Now, in this state of cir¬ 
cumstances, the deed was executed, which, 
when we come to examine its terms, the 
purpose appears to us to be obviously this : 
to settle the amount of the shares which 
each of the four persons was entitled to out 
of the estate of the Bheemchurn Sain, and 
also as between each other, because, if the 
estate of Bheemchurn Sain descended as 
a joint property to four parties, there 
might be mutual accounts between those 
four parties, three of whom had received 
sums on account, as well as against the 
executors of Bheemchurn Sain, who had 
possession of the whole, and was liable to 
account for the whole. 

These three brothers, then, having re¬ 
ceived what they were content to take as 
the amount of their shares, an arrange¬ 
ment is made, by which it appears to us, 
Zoahra Jeebun Dossee agreed to take a 
certaiu sum as her share, and to take that 
sum as'a discharge, not only against the 
executors of Bheemchurn Sain, but a dis¬ 
charge also of all that she might be en¬ 
titled to claim against the other brothers 
of Bheemchurn Sain. If that be so, let 
us see whether there is anything in the 
contents of this deed which is inconsis¬ 
tent with that supposition. In the first 
place, the deed is made between Zoahra 
Jeebun Dossee, who is described as the 
“ sole widow, heiress and legal personal 
representative of Dwarkanauth Sain she 
is made a party only in the character of 
“ sole widow, heiress and legal personal 
representative of Dwarkanauth Sain.” 
The brothers of Dwarkanauth Sain are 
made parties, not as having any possible 
contingent interest in the property of 
Dwarkanauth Sain after the death of his 
widow, in the character of heiress of 
Dwarkanauth Sain, but they are made 
parties simply as being, as it appears to 
us from the contents of the deed, persons 
who are entitled, together with Dwarka¬ 
nauth Sain’s representatives, to the pror 
perty of Bheemchurn Sain. 

The deed, after referring to the death 
of Bissumber and the death of Dwarka- 
nath Sain, goes on to recite that “ Where¬ 
as, after the death of Bheemchurn Sain, 
the said Bissumber Sain duly paid and 
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transferred to Obhychurn Sain, Sere- 
mauth Sain, and Radanauth Sain res¬ 
pectively, their respective parts and pro¬ 
portions of the share and proportion to 
■which Bheemchuru Sain was entitled, of 
and in the joint estate; and the said 
Sreemutty Zoahra Jeebun Dossee, as the 
widow and heiress of the said Dwarka- 
nauth Sain deceased, has applied to and 
requested Gooroochurn Sain to pay and 
deliver to her the share and proportion 
to which she, in right of her deceased 
husband, Dwarkanauth Sain, is entitled to 
out of the share and proportion belong¬ 
ing to the said Bheemchuru Sain as afore¬ 
said.” How is it possible upon these 
words to raise any question as to that 
which she had been applying for? The 
three brothers had received their shares, 
and she applied to receive her share ; not 
to receive her life interest; not to receive 
a compensation for a life interest, but she 
was to receive, in her representative cha¬ 
racter of widow of Dwarkanauth Sain, 
that which his three brothers had receiv¬ 
ed personally and individually. It then 
goes on to recite, “ And whereas disputes 
and differences have taken place”—be¬ 
tween whom?—betweeu Zoahra Jeebun 
Dossee the wife of the one part, and the 
persons liable to make payments of the 
other parts : and with respect to what ?•— 
“ as to the exact amount in value of her 
share and proportion in right of her de¬ 
ceased husband,”—the share and propor¬ 
tion which is previously mentioned ; the 
share and proportion which the brothers 
had received, and the share and propor¬ 
tion which she is to receive; and “she 
has threatened to institute legal proceed¬ 
ings for recovery of her rights and inter¬ 
ests in the premises.” What were her 
rights and interests in the premises in the 
character in which she is made a party to 
this deed ? They were that which she 
had claimed, namely, the share and in¬ 
terest of her husband in the estate of 
Bheemchuru Sain, and she had threaten¬ 
ed to institute proceedings for the pur 
pose of recovering those rights. She 
could have made no claim, and could 
have instituted no suit to recover her life 
estate in the property. It then goes on 


to recite, “ And whereas, with the view to 
avoid the expenses and delay of legal pro¬ 
ceedings, it has been mutually proposed 
and agreed by and between the said Sree¬ 
mutty Zoahra Jeebun Dossee and the said 
Gooroochurn Sain, that it shall be taken 
and admitted on both sides respectively, 
that the said Sreemutty Zoahra Jeebun 
Dossee shall be considered as entitled to 
the sum of Company’s Rs. 59,000, in full 
paymeut and discharge of all demands, le¬ 
gal and equitable, which she the said 
Sreemutty Zoahra Jeebuu Dossee now has 
or can, shall, or may have; against the 
said Gooroochurn Sain in respect of the 
said joint estate, or her part and share, 
or interest therein, in right of her deceased 
husband.” 

It is absolutely impossible to raise any 
question as to the nature of the dispute. 
The nature of the dispute was this : she 
claimed her share, and she was entitled, 
as I shall show presently, to receive that 
share; and the dispute was as to the 
amount of it ; and to avoid a suit for the 
purpose of ascertaining that amount, or 
other legal proceedings, it was agreed to 
take it at Rs. 59,000. “And whereas, in 
consideration of such sum of Company’s Rs. 
59,000, to be paid to her by the said 
Gooroochurn Sain as hereinafter mention¬ 
ed, she the said Sreemutty Zoahra Jee¬ 
bun Dossee has agreed to waive the 
taking of a full and general account of 
the said joint estate, and to forego all 
legal proceedings. And whereas, the said 
Gooroochurn Sain, previously to the exe¬ 
cution of these presents, hath paid into 
the hands of Sreemutty Zoahra Jeebun 
Dossee the full sum of Company’s Rs. 
59,000, which said sum of Company’s 
Rs. 59,000 is hereby mutually declared 
and agreed by and between all the parties 
respectively to these presents, to be the 
sole and exclusive property of the said 
Sreemutty Zoahra Jeebun Dossee, for her 
own absolute and separate use; and in 
consideration thereof, she the said Sree¬ 
mutty Zoahra Jeebun Dossee hath agreed 
to execute such release as hereinafter 
mentioned.” Well, now it is said, that 
in the ascertainment of this sum, and the 
agreement to accept such sum, and to 
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give the release, that it is Dot confined to 
the agreement of Zoahra Jeebun Dossee 
and Gooroochurn Sain, but is extended to 
the other persons, who are also parties to 
the release, and that it is a very strong 
circumstance to show, that they were 
concurring in this instrument for the pur¬ 
pose of releasing or remissing the interest 
which they might have—a contingent in¬ 
terest as the heirs to this property. But 
it is clear that they are not made parties 
in that character: there was only the pos¬ 
sibility of their becoming heirs—they 
might become the heirs of Dwarkanauth 
Sain, but they are made parties as persons 
who had an interest in the joint property, 
which was to be divided ; who had inter¬ 
ests in the amount of the share which 
was to be divided ; and who had interests 
in the amount of the share which was to 
be paid to this lady j because, if the ac¬ 
counts had been all taken, I apprehend the 
consequences would have been this : that 
if any of those brothers, in respect of this 
property, had received more than a fourth 
part, they might have been held liable to 
account to the widow for such fourth part ; 
and, if she had consented to take less, and 
there had been no separation of the joint 
estate between them, she might have 
claimed the whole amount of her husband’s 
share j and the principle upon which this 
agreement is made between the parties is 
consistent with the view which appears 
to us must necessarily be taken. Then it 
goes on —“ Now this indenture witnesseth, 
that in consideration of the sum of Com¬ 
pany’s Its. 59,000 in hand, well and truly 
paid to the said Sreemutty Zoahra Jeebun 
Dossee, at or before the execution of these 
presents, the receipt whereof is hereby 
acknowledged as well by these presents 
as by the receipt for the same hereupou 
endorsed, and which said sum of money 
is hereby declared aud agreed by all and 
every the parties hereto to be the sole, 
absolute, and proper moneys of Sreemutty 
Zoahra Jeebun Dossee, to her separate 
use, not “to her separate use in 
the sense in which we use that term 
iu a Court of Equity ; but to her se¬ 
parate use as distinguished from the joint 
estate, dividing that which was joint in¬ 


to separate estate, and treating her share 
as being that which she is to take for her 
absolute use in her representative charac¬ 
ter, subject to any claims that may exist 
upon the same, for “ her sole, absolute, 
and exclusive use” as against the parties 
to this deed,—“ use and benefit” is the 
term used in the deed put in evidence, 
but you are to look at the words with 
reference to the parties who are using 
them. If it were a deed in which the re¬ 
citals had reference to the life estate, aud 
the reversioners had been parties, and 
the reversioners had agreed that she 
should hold this sum for “ her absolute use 
and benefit,” those words would have had 
a totally different meaning. You must 
look at the words of the deed with refer¬ 
ence to the parties who use them, and 
the grant must be consistent with that; 
consistent with the interests of those who 
make the grant. This is perfectly clear ; 
for if we go a little lower we find, after 
mutual releases between the parties, there 
is this recital : “ And whereas it has been 
considered, that although the estate of 
the said Bissumber Sain and Bheemchurn 
Sain hath been fully accounted for, di¬ 
vided, and paid as aforesaid, yet that by 
possibility the name of the said Sreemutty 
Zoahra Jeebun Dossee may be required 
to be used either as Plaintiff, Complain¬ 
ant or Defendant in some action or ac¬ 
tions, suit or suits, or other proceedings 
arising out of, or connected with, the said 
joint estate and effects.” Here is a dis¬ 
tinct statement that the whole estate has 
been “ divided, and paid as aforesaid.” 

Now, it certainly does appear to us, 
upon the construction of this deed (and 
we agree with the judgment of the Court 
below upon this), that the parties treat 
it as being a deed intended to settle all 
accounts between them, aud, as far as 
the widow could, to discharge and release 
the estate ; for they say this : “ The Plain¬ 
tiff’s Counsel insist that, according to the 
Hindoo law as laid down iu this Court, 
and affirmed on appeal to the Privy Coun¬ 
cil, Zoahra Jeebun Dossee was competent 
to come to an account with the persons 
accountable for her husband’s estate, and 
to receive aud retain, during her life, pos- 
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session of that estate, and that the Plain¬ 
tiff, as reversioner, is entitled to follow 
those assets in the hands of one claiming 
as donee under or as the representative 
of Zoahra Jeebun Dossee. We do not 
dispute these general propositions, or 
deny that, if, upon the construction of 
the deed, and the other evidence in the 
cause, it appeared that the funds had 
come into the hands of Zoahra Jeebun 
Dossee upon a fair accounting, or even 
upon a compromise, which the Plaintiff 
saw fit to adopt, as assets of her husband, 
to be enjoyed by her as his widow and 
representative, this Bill might be rightly 
conceived, and the Plaintiff entitled to 
follow the funds in the hands of the De¬ 
fendant.” 

Then, if that be admitted, I take it 
the Court proceeded upon that, and it 
has not been disputed here that these as¬ 
sets may be followed ; the whole ques¬ 
tion is, whether this sum was paid to this 
lady as a part of the assets, aud for the 
purpose of discharging the estate of 
Bheemchurn Sain as the executor of Bis- 
sumber Sain and the representatives of 
Bheemchurn Sain from all liability. It ap¬ 
pear to us impossible to come to any other 
conclusion ; that if these funds were as¬ 
sets, if they were paid as assets, and are 
assets in the hands of the Defendant, it 
seems necessarily to follow, that they 
must be handed over to the person who 
now represents the estate of Dwarkauauth 
Sain, subject to whatever claims there 
may be upon her j that she may hold 
them subject to the debts of Dwarka- 
nauth Sain, whatever they may be. 

Now, I do not understand the Court 
below to have proceeded upon the notion 
that this was, as it has been contended 
at the Bar, a purchase of the life interest 
of Zoahra Jeebun Dossee. The whole 
deed is entirely inconsistent with any 
such interpretation, for there is no refer¬ 
ence to her life interest; there is no re¬ 
ference to any accumulations, or anything 
which was due to her as distinct from 
capital. There is nothing but a claim 
to the amount of the assets, to her hus¬ 
band’s share of these assets, which is as¬ 
certained by the deed ; and in respect of 
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those assets, in receiving that sum she 
discharges the executor from all further 
claim and demands i and the brothers, 
who may have claims against her, dis¬ 
charge her from all claims in respect of 
that sum, and she discharges them from 
all claims in respect of the sums they 
have received. 

Then it occurred to their Lordships, 
that inasmuch as this sum was paid in 
respect of property which consisted also 
of the accumulations of interest during 
the interval between the husband’s death 
and the date of the deed, it was possible 
she might be entitled to some claim in 
respect of those accumulations. But upon 
reference to the Hindoo law, and to what 
was said by the learned Judge in this case, 
it seems to us extremely doubtful whe¬ 
ther any such claim can be maintained. 
The Court below said, in speaking of her 
claim to these accumulations, “ The con¬ 
struction put by us upon the deed neces¬ 
sarily destroyed whatever ‘ shadow of a 
title’ Sibchunder Mullick had to institute 
the suit, aud, accordingly, that was also 
dismissed with costs. We say, ‘ shadow 
of a title,’ for, adverting to what the 
Hindoo law says, of the course of devolu¬ 
tion of the accumulations, even of her 
husband’s estate on the death of a widow, 
we cannot but entertain grave doubts 
whether Sibchunder could make a title to 
such accumulations, unless by way of 
charge on them, for moneys advanced for 
the use of the widow, for purposes recog¬ 
nised by the Hindoo law.” But be that 
as it may, we think we must look to the 
terms of the deed, and see what it was in 
discharge of which Rs. 59,000 were agreed 
to be paid. Now, it does appear to us to 
be perfectly clear it was paid, as it has 
been stated, in discharge of the share 
which Zoahra Jeebun Dossee’s husband 
had in the estate of Bheemchurn Sain ; 
and though it is not necessary to concur 
in that, it is very difficult for the Res¬ 
pondent to set up any opposition to that 
construction, because the deed from 
Zoahra Jeebun Dossee, under which he 
claims, expressly declares, “ That there is 
no other persou more nearly related or 
affectionately attached to me than your- 
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self; and as you have taken much pains 
on my account in the matter relative to 
my late husband’s share of the property, 
and have, after a good deal of strife and 
contention with your own relatives, re¬ 
covered that which was sunk, and made it 
over to me, concerning which I have al¬ 
ready entered into an engagement with 
you, I make a gift of, and hereby abso¬ 
lutely convey unto you, my debts except* 
ed, the whole of my moveable and im¬ 
moveable property, Company’s papers, out¬ 
standing dues and demands,” and so on. 

Upon the whole, therefore, it appears 
to their Lordships, with very great res¬ 
pect to the different opinion which has 
been formed in the Court below, that we 
must advise Her Majesty to reverse the 
decree, and order payment of this money 
to the Appellant, with the usual interest 
according to the course of the Court, to¬ 
gether with the costs of the suit in the 
Court below.. 

The Order in Council made on the ap¬ 
peal was, that the order and decree of the 
Supreme Court of Judicature, of the 14th 
of April, 1852, be reversed, and that the 
sum of Rs. 59,000 be paid to the Appel¬ 
lant, with interest at the *usual rate al¬ 
lowed by the Supreme Court, from the 
date of the death of the widow, Zoahra 
Jeebun Dossee, and that the costs of the 
Appellaut in the suit in the Court below 
be taxed by the Master of the Supreme 
Court, and paid by the Respondent to the 
Appellant. 


9th y 10th and 11th February , 1854. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Baron Parke, the Right Hon. 
Dr. Lushington, the Right Hon. T. Pem¬ 
berton Leigh, and the Right Hon. Sir Ed¬ 
ward Ryan. 

On Appeal from the Supreme Court at 
Bombay. 

Musadee Mahomed Cazum j A Uanl 
Sherazee,* ... ) 

versus 

Meerza Ally Mahomed 1 

Shoostry, and Bebee > Respondents. 

Mariam Begum, ... ) 

According to tho rules of a Court of Equity, no 
proceedings could be taken against the sequostrator 
in possession except by the leave of the Court. 

Where tho property is in the custody of the Court, 
as when in the possession of a Receivor, the course 
pursued in the Courts, if it appears there is a legal 
title, has been to permit an action of ejectment to 
be brought, to put the matter in tho most conve¬ 
nient course of determination. 

In this suit, the Appellant set up a title to a 
moiety of property seized by the Sheriff, and pre¬ 
sented a petition to the Court praying that tho 
Sheriff might bo ordored to withdraw tho writs of 
sequestration, and relinquish one moiety of the pro¬ 
perty to the Appellant;—thus, in truth, asking tho 
same relief which he would have obtained if he had 
brought his action of ejectment, and had succeeded 
in that action; and further prayed that, if the Court 
should think fit, the Respondents (the Complain¬ 
ants in the suit) might be directed to exhibit in¬ 
terrogatories in the office of the Master of the Court, 
for the examination of the Appellant and for tho 
discovery of bis interest in the premises, or that 
such ovder should be made as might be fit. Instead 
of bringing this petition to a hearing, in which 
case, in as much as his title appeared, on his own 
showing, to bo a mere legal title, he wonld merely 
have obtained liberty to bring ail action of eject¬ 
ment, the parties came to an arrangement and an 
order was made, by consent, to the effect, that, the 
matter of the petition should be set down on tho 
Board of Causes, for hearing on the first day ofthe next 
ensuing November term, and that the witnesses on 
both sides should be examined vivd voce before tho 
Court at the hearing. Held , that, this was intend¬ 
ed to be substituted for a trial at law on the Plea 
side of the Court—the trying an action of ejectment, 
in substance, upon this petition, which prayed pre¬ 
cisely the same relief that would have been had in 
an action of ejectment, and substituting these pro¬ 
ceedings for such trial. 

A Court coming to tho conclusion that an al¬ 
leged purchase pendente Ute was a simulated and 
fraudulent transaction, for the purpose of defeating 
a sequestration, and the creditors in a suit then 
pending, necessarily, naturally, and properly, con- 


* G, Moore’s I. A., p. 27. 
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eluded that the deed, if it were a deed executed 
creditors 686 circumstances > was fraudulent as against 

Where a judgment has been pronounced, and a 
verdict found* and that judgment pronounced by 
the J udges of the Supreme Court, sitting as a Court 
tor the purpose of the trial of an action, their Lord 
ships will give, at least, the same weight to that de* 
cision as is given in England to the verdict of a 
Jury, to which the Judgo who tries the cause makes 
no objection. 

Court in England is not in the 
habit of disturbing a judgment of any inferior Court 
ot India, founded upon a decision of the circum- 
stances of the parties, the nature of the case, and 
the probabilities or improbabilities attached to 
certain states of circumstances, and the credibility 
ot witness, unless their Lordships entertain a clear 
and strong opinion upon it. 


15th February , 1851/.. 

Ihe Right Hon. T. Pemberton Leigh : 

In this case, on the 2nd of February, 
1847, a writ of sequestration was issued 
by the Supreme Court of Judicature at 
Bombay, on the equity side of that Court, 
in a cause in which one Meerza Ally Ma¬ 
homed Shoostry and Bebee Mariam Be¬ 
gum were Plaintiffs, and Aga Mahomed 
Rahim Sherazee and others, Defendants, 
for the payment of Rs. 100,000. On the 
4th of March following, a second writ of 
sequestration also issued for the non-pay¬ 
ment of a like sum ofRs. 100,000; and 
on the 27th of March, the Sheriff, to 
whom these writs were addressed, made 
his return to the Court, by which he cer¬ 
tified, that on the 18th of March instant he 
had seized and sequestered the Mazagon 
docks, under and by virtue of those two 
writs of sequestration. Now the terms 
of the writ of sequestration, addressed to 
the Sheriff, were these : he was command¬ 
ed “ to euter upou, take, and sequester all 
the houses, lands, and tenements, and the 
rents, issues, and profits thereof, and also 
all the personal estate, debts, and effects 
of the said Aga Mahomed Rahim Sherazee, 
in your bailiwick, and to hold the same 
in your possession until the said Aga Ma¬ 
homed Rahim Sherazee shall pay the 
said sum of Rs. 100,000.” Now, under 
the terms of this writ, what the Sheriff 
had to do was to receive the rents, issues, 
and profits of this property, which was at 
that time in the possession of the Peuin- 
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sular and Oriental Steam Navigation Com¬ 
pany, as tenants, and to pay the amount 
of these rents into Court ; so that any 
disposition of such rents, when paid in, 
would be the subject of a further applica¬ 
tion to the Court. All that the writ com¬ 
manded, was a direction to the Sheriff* to 
retain the property of Aga Mahomed 
Rahim Sherazee in his possession until 
the further order of the Court. 

In this state of circumstances, it ap¬ 
pears to us that, according to the rules 
of a Court of Equity, no proceedings could 
be taken against the sequestrator except 
by leave of the Court. If a person has a 
legal title to property seized by an ordi¬ 
nary trespasser, he can bring his action 
of ejectment to recover possession of such 
property; but where the property is in 
the custody of the Court, as when in the 
possession of a Receiver, the course pur¬ 
sued in our Courts, if it appears there is 
a legal title, has been to permit an action 
of ejectment to be brought, to put the 
matter in the most convenient course of 
determination. That course was adopted 
by Lord Eldon, in the case of Angel vs. 
Smith (9 Ves. 335), where, after much 
discussion, he permitted an action of 
ejectment to bo brought against a Re¬ 
ceiver. In Brooks vs. Greathed (1 Jac. 
and Wal. 176), the Master of the Rolls 
says, “It was settled in Angel vs. Smith, 
when the rule was laid down both with 
respect to Receivers and Sequestrators, 
that their possession is not to be disturb¬ 
ed without leave. But when a party is 
prejudiced by having a Receiver put in 
his way, the course has either been to 
give him leave to bring an action of eject¬ 
ment, or permit him to be examined, pro 
interesse wo.” In this case, the Appel¬ 
lant set up a title to property that had 
been seized by the Sheriff, or, at least, to 
one moiety of property so seized, and he 
presented a petition to the Court, on the 
8th of April, 1847, praying that the She¬ 
riff might be ordered to withdraw the 
writs of sequestration and relinquish one 
moiety of the property, that is, the dock 
and premises, to the Appellant ; thus, in 
truth, asking the same relief which he 
would have obtained if he had brought 
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his action of ejectment, and had succeed¬ 
ed in that action ; and he further prayed 
that, if the Court should think fit, the 
Respondents (the Complainants in the 
suit) might be directed to exhibit inter¬ 
rogatories in the office of the Master of 
the Court, for the examination of the Ap¬ 
pellant and for the discovery of his inter¬ 
est in the premises, or that such other 
order should be made as might be fit. 
Now, instead of bringing this petition 
on to a hearing, in which the case, inas¬ 
much as his title appeared, on his own 
showing, to be a mere legal title, he 
would merely have obtained liberty to 
bring an action of ejectment, he took an 
ex parte order of another sort, on the same 
day as that on which the petition was 
presented. The terms of the order were : 
that the Appellant should come in and 
be examined, pro interesse suo, in the 
moiety of the Mazagon docks and pre¬ 
mises in the petition mentioned; and that 
the Respondents should file interroga¬ 
tories for that purpose,in a week, before 
the Master, and if the Respondents should 
think fit to reply to the examination of 
the Appellant, put in by him in auswer to 
such interrogatories, either party should 
be at liberty to examine witnesses, vivd 
voce , before the Master, touching the Ap¬ 
pellant’s claim; and that the Master 
should look into the examination and 
evidence of such witnesses, if any, and 
certify to the Court whether the Appel¬ 
lant had made out a title to the moiety 
of the dock and premises, or auy and 
what part thereof ; and the Master was to 
be at liberty to state any special circum¬ 
stances, and the parties were to be at li¬ 
berty to apply to the Court as they might 
be advised. Under this order the Peti¬ 
tioner went in to be examined. Interro¬ 
gatories were filed for his examination, 
and he put in his answers to those inter¬ 
rogatories. From that examination it ap¬ 
peared, that he claimed a right to this 
property by what seemed to be a good 
legal title, namely, by purchase for a 
valuable consideration, paid when the 
conveyance was executed, and under which 


the rents and made a considerable ex¬ 
penditure on the premises. On the other 
hand, it appeared, upon this examination, 
that the statements of the Petitioner 
were open to great suspicion. The sale 
to the last degree, was improbable, depend- 
ing upon his own statement; while there 
were circumstances from which the Court 
might be led to conclude that the title so 
set up was only simulated, and that no 
real interest was vested in him. This 
being so, the Respondents filed a replica¬ 
tion and examination. According to the 
terms of the order, they might have pro¬ 
ceeded to the examination of witnesses 
before the Master, who would have made 
his report, and if the Respondents had 
been dissatisfied with that report, they 
might have excepted, and the case would 
have come before the Court on the ex¬ 
ceptions, and a trial at law ordered to 
settle the question of title. In this state 
of things the parties appear to have come 
to an arrangement which seems to have 
been extremely reasonable and proper. 
If a trial had taken place, that trial would 
have taken place before the two Judges 
of the Court sitting on the plea side of 
the Court as a jury, and, at the same 
time, as Judges, for the purpose of de¬ 
livering the verdict in the trial, in the 
form either of an action of ejectment, or 
au issue. If they had pursued the order, 
according to the terms of it, iustead of 
adopting the course they did, they would 
have gone before the Master, attendant 
with all the expense and delay of au exa¬ 
mination, report, and order, and then the 
Master would have reported on that ex¬ 
amination, and it would, in all probabili¬ 
ty, have resulted in an order to try at law 
that question ; to avoid which, on the 
4th of September, 1848, an order was 
made, by consent, in these terms : “ It 

is ordered, that so much of the order made 
in the above matter by this Honorable 
Court, on the 8th day of April, 1847, as 
directs, that if the said Meerza Ally Ma¬ 
homed Shoostry and Bebee Mariam Be¬ 
gum should think fit to reply to the ex¬ 


conveyance was executed, and under which amination of the Petitioner, put in by 
he was in possession of the property at | him in answer to the interrogatories in 
the time or the seizure, he having received Uho order mentioned, then 
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party was to be at liberty to examine wit¬ 
nesses, vivd voce , before the Master, touch¬ 
ing the Petitioner’s claim ; and that the 
Master should look into the examination 
and evidence of such witnesses, if any, 
and certify to the Court whether the Peti¬ 
tioner had made out a title to the moiety 
of the ground, buildings, dock, and pre- 
• mises, or any and what part thereof,— 
be, and it is hereby discharged ; and it is 
further ordered, that the matter of the 
petition be set down on the board of 
causes for hearing on the first day of the 
next ensuing November term, and that 
the witnesses on both sides be examined 
vivd voce before the Court at the hearing.” 
Now the question is, whether this is not 
intended to be substituted for a trial at 
law, on the plea side of the Court—the 
trying au action of ejectment, in sub¬ 
stance, upon this petition, which prayed 
precisely the same relief that would have 
been had in an action of ejeotment, and 
substituting these proceedings for such 
trial. That it was so, appears to us to be 
clear. In the first place, when the evi¬ 
dence is taken before the Court at this 
trial, all the documents that are produced 
are entered in the plea side of the Court, 
and sigued by the officer, not as Regis¬ 
trar, but as Prothonotary ; and, when the 
Judges are disposing of the case, Chief 
Justice Perry says, “I felt no doubt 
whatever that the Defendant was entitled 
to a verdict.” Well, then, supposing that 
to be the case, the question was in fact 
tried in the most convenient form for the 
purpose of the actiou, namely, to restore 
to the Petitioner that possession which 
alone he claimed by this petition. Upon 
that petition, witnesses were examined at 
great length ; and the Court came to the 
conclusion that this transaction of the al¬ 
leged purchase was a mere simulated and 
fraudulent transaction j that no money 
had ever been paid ; that no possession 
had ever been delivered ; but that, in 
truth, the alleged purchase and possession 
had been simulated for the purpose of de¬ 
feating the sequestration and the claim 
of creditors in the suit which was then 
pending, and in which it was probable, or, 
rather, in whioh it was certain, that a 
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very large balance would be found to be 
due from the estate. Being of that opi¬ 
nion, the Judges necessarily, and natur¬ 
ally, and properly, concluded that the 
deed, if it were a deed executed under 
those circumstances, was fraudulent as 
against creditors ; and that the Plaintiff 
in an action of ejectment (the Petitioner 
standing in the position of a Plaintiff in 
an action of ejectment) must fail, and that 
the petition must be dismissed. 

If they were right in law, the question 
is, whether they were right in fact. And 
upon that question the course which this 
Court always takes, in appeals from the 
inferior Courts of India, where the Judges 
are so much more familiar with the circum¬ 
stances of the parties, the nature of the 
case, and the probabilities or improbabi¬ 
lities attached to certain states of cir¬ 
cumstances, and the credibility of the 
witnesses, is, that although we by no 
means consider it conclusive, still great 
weight is to be given to their opinion, 
and this Court is not in the habit of dis¬ 
turbing a judgment founded upon a de¬ 
cision of those questions, unless their 
Lordships entertain a clear and strong 
opinion upon it. But where a judgment 
has been pronounced, and a verdict found, 
and that judgment pronounced by the 
Judges of the Supreme Court, sitting as 
a Court for the purpose of the trial of an 
action, their Lordships will give, at least, 
the same weight to that decision as is 
given in this country to the verdict of a 
jury, to which the Judge who tries the 
cause makes no objection ; and, where 
there are no reasonable grounds to sup¬ 
pose that the jury have come to a wrong 
conclusion, it is not sufficient to say that 
the Judge might, probably, if the case was 
res integra , have come to a different con¬ 
clusion. We are far from saying here, 
if the case had been res Integra , that we 
should have come to a different conclu¬ 
sion from that which the Judges of the 
Court below have come to, and we think 
their Order was perfectly right. 

But then it is said, supposing this trans¬ 
action to be fraudulent and void against 
creditors, still the party is entitled to the 
sums which he had been allowed to lay 
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out upon the repairs of the property. 
Now, there is a case, Hamblyn vs. Ley 
(3 Swan. 301, note), where a voluntary 
deed had been executed, under circum¬ 
stances much resembling the present case, 
the deed having been executed for the 
purpose of defeating a sequestration. 
Lord Hardwicke set aside that deed, and 
made an allowance to the parties for what 
had been expended, both in the payment 
of interest on the mortgage, and for taxes 
and repairs. But, in the first place, that 
was a case in which only equitable relief 
could be administered, because it was a 
case of an equity of redemption ; and in 
the next place, it was clear that there 
had been an actual possession, and a re¬ 
ceipt of rents and profits. If in this case 
the parties had prosecuted the matter 
before the Master, and it had appeared 
to the Master that this deed was good at 
law, but void in equity, then probably 
there might have been an account of the 
profits and of those sums that had been 
laid out in improvements. But the course 
that has been here taken rendered such 
an account impossible. No such account 
could have been directed in an action of 
ejectment brought for the recovery of the 
possession of the property, and, this being 
a mere legal title in which the Court was 
of opinion that there was no estate or in¬ 
terest in the Plaintiff against creditors, 
upon both grounds, it seems impossible 
that any such allowance could have been 
made; no claim for such allowance was 
made, nor was any demand of the kind 
brought before the Court below; and, 
even if it had been, in the view that the 
Judges took, it would have made no dif¬ 
ference, because they considered the 
whole transaction, from the beginning to 
the end, as void. They considered that 
the possession never ought to have been 
changed. Mr. Justice Yardley, in refer¬ 
ring to the grounds upon which he pro¬ 
ceeded, says, “ To the best of my recol¬ 
lection, aided by the notes I took at the 
hearing, the petition was dismissed be¬ 
cause we thought that the conveyance of 
a moiety of the Mazagon dockyard by 
Aga Mahomed Kahim Sherazee to the 
Petitioner was merely colourable, and 


that the accounts, by which it was at¬ 
tempted to show that a large balance was 
due at the time, or immediately before 
the execution of the conveyance, from 
Aga Mahomed Kahim Sherazee to the 
Petitioner, were fictitious; and that the 
Petitioner entirely failed to prove to our 
satisfaction that the payments making 
up the residue of the alleged purchase- 
money had been actually made, and that 
the possession of the dockyard only no¬ 
minally passed to the Petitioner, Aga 
Mahomed Rahim Sherazee still continu¬ 
ing to be the real owner of it, and still 
continuing to exercise exclusive dominion 
over it, and that this was part of a con¬ 
certed design by Aga Mahomed Kahim 
Sherazee and his friends, of whom the 
Petitioner was one, to make away with 
all the property and effeots of the said 
Aga Mahomed Kahim Sherazee, in order 
to deprive Meerza Ally Mahomed Shoos- 
try of the fruits of a decree.” 

It appears to their Lordships, upon 
every view of this case, that the Order 
pronounced by the Court below was per¬ 
fectly right, and that it is their duty to 
recommend Her Majesty to affirm such 
Order, with costs. 


17th and 18th July , 185If. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Justice Knight Bruce, 
the Right Hon. Sir Edward ltyan, the 
Right Hon. the Lord Justice Turner, and 
the Right Hon. Sir John Patteson. 

On Appeal from the Supreme Court at 
Calcutta. 

Gopeekrist Gosain,* ... Appellant , 
versus 

Gungapersaud Gosain, ... Respondent. 

Where one of two brothers, forming a joint 
Hindu family, purchases an estate, there being no 
proof of the purchase money being no part of the 
joint property, the true inference may be that the 
purchase-money was joint property. 

In a benamee purchase, the knowledge and assent 
in whose name the purohase is made, is immaterial, 
the criterion being the quarter from which the 
mQney comes. 


6, Moore’s I. A., p. 53. 
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Purchase of a talooTc in Bengal by a Hindu in the 
name of his eldest son and at that time the only 
son, held to be a benamee purchase, and.the son in 
whose name it was made declared to be a trustee 
for the father, and the talook part of the father’s 
estate. 

Bencumee purchases in the names of children, 
without any intention of advancement being fre ¬ 
quent in India, the burden of proof whether what 
was primd facie the nature of the transactions was 
really not so, is upon those in whose names the pur¬ 
chases were made. 

The Lord Justice Knight Bruce : 

In this appeal two questions of im¬ 
portance arise, one of fact, material^ only 
to the particular parties to this litiga¬ 
tion ; the other of law, interesting, not 
only to them, but to society at large 
among the natives of India, at least 
among the natives of Bengal. The ques¬ 
tions arise in this way: A wealthy 
native of .the name of Rogoram Gosaiu, 
employed as a Banian , at Calcutta, aud 
having also mercantile concerns of his own, 
made at different periods of his life pur¬ 
chases of immoveable property in other 
names than his own ; some of these pur¬ 
chases being made in the names of his 
sons, and some in the name of his son-in- 
law and of his brother. It is very much 
the habit in India to make purchases in 
the names of others, and, from whatever 
cause or causes the practice may have 
arisen, it has existed for a series of years, 
and these transactions are known as 
“ Benamee transactionsthey are noticed, 
at least, as early as the year 1778, in Mr. 
Justice Hyde’s notes, where, in a case that 
came before him in that year, Doe dem. 
Tilluck Seal vs. Gour Hurry Day (Morton’s 
Decn. 249), the practice is thus mentioned : 
“ In mere personal demands, such as Ben¬ 
gal bonds, the Courts have upon consi¬ 
deration determined that the action may 
be brought in the name of the person 
whose name is on the instrument, though 
it should be proved that he had no real 
interest in it. And the Court has so far 
complied with the very general practice 
in this country of using the names of 
other persons in mere personal demands, 
that in many cases the Plaintiff had re¬ 
covered on notes not in his own name, 
but in some other name, giving evidence 
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that the transaction was really his; such 
for instance, that the money lent was 
his, and that he took the Bond in the 
name of another.” Then he speaks thus 
in reference to real estate : “ but it cannot 
be allowed to be both ways j in the case 
of a dispute of land, without directly con¬ 
tradicting those former decisions of the 
Court.” 

In a much more recent case, which oc¬ 
curred in Sir Edward Ryan’s time, Maha 
Ranee Busunt Comaree vs. Bullobdeb and 
others, reported in Fulton, 383, which 
report Sir Edward Ryan informs us is 
substantially accurate, it is said, “ As far 
as the evidence goes, for there was no 
proof of the deed, the transaction is a 
simply benamee one, in the name of the 
complainant, but in truth for the benefit 
of Rajah Tez Chunder. It may be for 
religious purposes, but the question rais¬ 
ed, whether the Court will recognise a 
benamee trusteeship, or a trust upon a 
trust, does not arise. It being once es¬ 
tablished, then, that the transaction is 
‘ benamee ,’ the circumstance of the receipts 
being in the name of the complainant 
proves nothiug, that being in accordance 
with benamee usages. The complainant,, 
therefore, has no title to call for the ac¬ 
count, and the bill must be dismissed.” 

Other cases were mentioned in the 
course of the argument, which came before 
the Sudder and other Courts, to the same 
effect. The law upon this subject was re¬ 
cognised by the Judicial Committee, 1843, 
in the case of Dhurm Das Pandey vs. Mus- 
sumat Sama Soondri Dibiah {ante, p. 271 ; 
3, Moore’s Ind.'App. Cases, 229), where 
Lord Campbell, in delivering the opinion 
of the Court, at page 240, says, “ We have 
heard from the highest authority, from 
the authority of Sir Edward East and Sir 
Edward Ryan (whose most valuable as¬ 
sistance we have in this case, and it gives 
me a confidence that I should not other¬ 
wise have felt), that the criterion in these 
cases in India is to consider from what 
source the money comes with which the 
purchase-money is paid. Here there has 
been no evidence given that the Appellant 
had any separate property, or that it was 
from his funds that any part of the pur- 







chase-money was paid ; therefore, I think, 
that so far on this part of the case no 
difficulty can be entertained, and that the 
whole of the property must be considered 
as joint property 

It is clear, and their Lordships are con¬ 
firmed by the opinion of Sir Edward 
Byan, that the knowledge and asseut of 
the person in whose name the purchase 
is made is immaterial: to repeat the lan¬ 
guage of Lord Campbell, the criterion is, 
the quarter from which the money comes, 
and in the greater number of instances of 
benamee purchases they are made in the 
names of persons ignorant at the time of 
their being so made. In the present in¬ 
stance there is no question but that all 
the money was provided by Bogoram 
Gosain ; that is indisputable. I do not 
allude now to whether the money was 
the joint property of Bogoram Gosain 
and his brother. It is clear it was not 
the money of the individual in whose 
name the purchase was effected. If then 
the person in whose name the purchase 
was effected had been a stranger in blood, 
or only a distant relative, no question 
could have arisen; he would have been 
primd facie a trustee, and if he desired to 
contend that the primd facie character of 
the transaction was not its real character, 
the burthen would have rested on him j 
but the individual in whose name the 
present purchase was effected was the 
son, and at that time the only son, of the 
person who made the purchase, and whose 
money it was, and it has been contended 
that that circumstance changes the pre¬ 
sumption, and that what would be the 
presumption in the case of a stranger 
does not exist between father and son j 
that the presumption is advancement, and 
that, therefore, the burthen of proof is 
shifted. Now, on this, as far as their 
Lordships can learn, there is no authority 
in Indian law, no distinct case, or dictum, 
establishing or recognising such a prin¬ 
ciple, or such a rule. It is clear that in 
the case of a stranger the presumption is 
in favour of its being a benamee transac¬ 
tion, that is a trust; but it is clear also 
that in this country, where the person in 
whose name the purchase is made is one 


for whom the party making the purchase 
was under an obligation to provide, the 
case is different; and it is said that that 
ought to be deemed the law of India also, 
not because it is the law of England, but 
because it is founded on reason and the 
fitness of things, if I may use the expres¬ 
sion, or natural justice, that on such 
grounds it ought to be considered the 
law of India. Now, their Lordships are 
not satisfied that this view of the rule is 
accurate, and that it is not one merely 
proprii juris. Probable as it may be, that 
a man may wish to provide for his son to 
a certain extent, and though it may be 
his duty to do so, yet there are other 
considerations belonging to the subject; 
among others, a man may object to making 
his Child independent of him in his life¬ 
time, placing him in such a position as 
to enable him to leave his father’s house 
and to die, leaving infaut heirs, thus 
putting the property out of the control of 
the father. Various reasons may be urg¬ 
ed against the abstract propriety of the 
English rule. It is merely one of positive 
law, and not required by any rule of na¬ 
tural justice to be incorporated in any 
system of laws, recognising a purchase by 
one man in the name of another, to be 
for the benefit of the real purchaser. Their 
Lordships, therefore, are not prepared to 
act against the general rule, even in the 
absence of peculiar circumstances ; but in 
India there is what would make it parti¬ 
cularly objectionable, namely, the impro¬ 
priety or immorality of making an un¬ 
equal division of property among children. 
This might be more striking where there 
were more sons than one ; but if the ob¬ 
jection exists, it does not become less 
where there is only one son, for the fa¬ 
ther may have others, and in such a case 
the same objectionable consequences 
would follow as where several sons were 
in being. The note on this subject is 
clearly stated in W. H. Macnaghten’s 
“ Principles of Hindu Law,” which we 
learn from Sir Edward Byan is cited as 
an authority in the Courts of Bengal. In 
the first volume, p. 2, he says, “ The 
most approved conclusion appears to be, 
that the inchoate right arising from birth, 

74—76 




Ml NlSTQy 



PRIVY COUNCIL JUDGMENTS 


and the relinquishment by the occupant 
(whether effected by death or otherwise) 
conjointly create this right, the inchoate 
right which previously existed becoming 
perfected by the removal of the obstacle, 
that is, by the death of the owner (na¬ 
tural or civil), or his voluntary abandon¬ 
ment. In ancestral real property the 
right is always limited, and the sons, 
grandsons, and great-grandsons of the oc¬ 
cupant, supposing them to be free from 
those defects, mental or corporal, which 
are held to defeat the right of inheritance, 
are declared to possess an interest in such 
property equal to that of the occupant 
himself; so much so, that he is not at 
liberty to alienate it, except under special 
and urgent circumstances, or to assign a 
larger share of it to one of his descendants 
than to another. With respect to person¬ 
al property of every description, whether 
ancestral or acquired, and with respect to 
real property acquired or recovered by 
the occupant, he is at liberty to make 
any alienation or distribution which he 
may think fit, subject only to spiritual 
responsibility. The property of the father 
being thus restricted in respect of ances¬ 
tral real property, and Wills and Testa¬ 
ments being wholly unknown to the Hin¬ 
doo law, it follows, for the sake of consis¬ 
tency, that they must be set aside, where 
they are at variance with the law ; other¬ 
wise, a person would be competent to 
make a disposition to take effect after his 
death, to which he could not have given 
effect during his life-time. A Will is no¬ 
thing more or less than the legal declara¬ 
tion of a man’s intentions, which he wills 
to be performed after his death ; but will¬ 
ing to do that which the law has prohi¬ 
bited, cannot be held to be a legal decla¬ 
ration of a man’s intentions. There may 
bo a gift in contemplation of death, but 
a Will in the sense in which it is un¬ 
derstood in the English law, is wholly 
unkuowu to the Hindoo system; and 
such gift can only be held valid under 
the same circumstances as those under 
which an ordinary gift would be consider¬ 
ed valid. What may be done inter vivos 
may not he done by Will. Of this des¬ 
cription is the uuequal distribution of an- I 
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cestral real property. There are certain 
acts prohibited by the law, which, 
however, if carried into effect, cannot, 
according to the law of Bengal, be set 
aside, and which, though immoral, and 
(in one sense of the word) illegal, cannot 
be held to be invalid. For instance, a 
father, though declared to have absolute 
power over property acquired by himself, 
is prohibited from making an unequal dis¬ 
tribution of such property among his sons, 
by preferring one or excluding another, 
without sufficient cause. This has been 
declared in the Ddya-bhaga to be a precept 
not a positive law ; aud it is therein laid 
down, that a gift or transfer under such 
circumstances is not null; for a fact can¬ 
not be altered by a hundred texts. There 
is nothing inconsistent in this, as the doc¬ 
trine is rather confirmatory of the text, 
which declares the absolute nature of the 
father’s power over such property ; but 
it has been held to extend to the legalis¬ 
ing of an unequal distribution of ances¬ 
tral real property, and thereby interpret¬ 
ed in direct opposition to a positive law, 
which declares the ownership of the father 
and son to be equal with respect to this 
description of property. But it cannot 
legitimately bear such a construction. It 
cannot be held to nullify an existing law, 
though it may be construed as declaring 
a precept inoperative with reference to 
the power expressly conferred by the law, 
or, in other words, to signify that an act 
may be legally right though morally ob¬ 
jectionable.” 

It is their Lordships’ opinion, therefore, 
that notwithstanding the Respondent was 
the only son of Rogoram Gosain when 
the purchase was made, the objection in 
point of morality and of religion was a 
circumstance of conduct so strong, ac¬ 
cording to Hindoo principles, that it is 
not lightly to be assumed ; it forms an 
objection against importing into the Hin¬ 
doo law that rule of positive law which 
exists in England. I have omitted to ob¬ 
serve that benamee purchases in the names 
of children, without any intention of ad¬ 
vancement, are frequent in India; that is 
recognised in many cases, and, among 
others, in that of Amaree Tewaree vs. Rai 
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ltughoo Bua Sahai (3, Ben. Sud. Dew. 
Rep. 366), where may be found this state¬ 
ment : “ The present case does not ap¬ 
pear to be at all of a nature with those 
benamee transactions which are prohibited 
by the Regulations, as Sheo Suliai, in 
making the purchase in the name of his 
eldest son, acted only in conformity to the 
general usage and custom of the country, 
against which the prohibitory enactment 
was never intended to apply.” 

Their Lordships are, therefore, satisfied, 
that according to the law by which this 
case must be governed, the presumption 
in favour of its being a benamee transaction 
is different from that which would have 
existed by the law of England. It is, 
therefore, upon this point of view that 
their Lordships must look at the evidence, 
and to this test it must be submitted. In 
this case it is on the Respondent to prove 
whether what was primd facie the nature 
of the transaction, was really not so. It 
might, of course, be a very different 
thing if the burthen of proof were the 
other way, and the Appellant had to show 
the opposite state of the case. Now, the 
Supreme Court, without saying it, has 
held that the presumption was not against 
the Respondent, and has certainly not 
held that it was in favour of the Appel¬ 
lant, and this is a position of law on which 
their Lordships find themselves compelled 
to differ from the able judgment under 
review. This relieves the case from the 
difficulty pressed, that the case ought to 
be very strong before, on a mere question 
of fact, a Court, constituted as this is, 
should dissent from the Court in India, 
before which the witnesses were examined, 
and which possessed such peculiar means 
for arriving at a correct conclusion. We 
have, as I have said, to look at the evi¬ 
dence from a different point, and to sub¬ 
mit it to a different test. Now, on this 
evidence, their Lordships are not sure it 
would be right to dissent from the ex¬ 
pressions on the subject in the very able 
judgment delivered by Mr. Justice Colvile, 
in the name of the whole Court; one is, 
that in which he speaks of the evidence 
as unsatisfactory at best, and the other is 
this: “Now, although several witnesses 
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have been examiued, and a large mass of 
documentary evidence has been put in on 
both sides, we cannot say that the evi¬ 
dence, on the one side or on the other, is 
conclusive upon the question of intention.” 
If that is a correct view of the evidence, 
as it is likely to be, the result is favour¬ 
able to the Appellant and not to the Res¬ 
pondent, because the burthen is on the 
Respondent, and the evidence being as¬ 
sumed to be correctly viewed in the pas¬ 
sage I have just stated, he does not dis¬ 
charge himself of the burthen. To enter 
into the evidence a little more in detail, 
the grounds on which the Respondent 
relies, are the age of the Respondent at 
the time of the purchase, the English 
form of conveyance, the accounts kept by 
the father in his books, including parti¬ 
cularly the debit of Rs. 64,000 in the name 
of the Respondent, the different mode in 
which this purchase with the purchase of 
Chattra, were treated in the books of the 
father from purchases made in the names 
of other persons ; a document submitted 
to him as a case in another cause, con¬ 
taining a statement of his title, though 
this is claimed on each side ; certain 
letters relating to the property ; certain 
memorials addressed, one to Mr. Thomp¬ 
son, the Deputy Collector of Hooghly, and 
another to the Deputy Governor of Ben¬ 
gal, relating to the tenure of the property, 
and parol evidence as to conversations ; 
to which may be added the evidence of 
the conduct of the Respondent and Ap¬ 
pellant after their father’s death, which 
happened in 1842, the benefit of which is 
claimed on each side. 

With regard to the age of the Respon¬ 
dent, their Lordships are of opinion, that 
no weight is to be attributed to it: they 
believe it to be as usual to buy in the 
names of minor children as of others, and 
in this particular family another purchase, 
the Buttollah house, was made in the 
name of this very child, the Respondent, 
when not much older than he was when 
the purchase in question was made. The 
form of the conveyance was insisted on 
to show that the father wished the Eng¬ 
lish law to apply in this case ; but their 
Lordships are of opinion, that though the 
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observation was a fair one to make, it 
would not be right to give weight to a 
deduction which, if I may say so, seemed 
to be too far fetched. As to the books, it 
seems impossible to extractfrorn them any¬ 
thing favourable to either side, for their 
Lordships are not satisfied that they are 
not kept irregularly. As to the price of 
Its. 64,000 debited to the Respondent, it 
does not appear until some years after the 
purchase—a singular mode of keeping the 
accounts in any event j but, considering 
the other entries in the books, the con¬ 
clusion to which their Lordships would 
come, if obliged to come to any, would be, 
that it was an account of a transaction in 
the name of a person rather than an ac¬ 
count with a person. As to these talooks 
being treated after a certain time in a 
different way to the other purchases, this 
might give rise to some observations, but 
when the question arises whether an es¬ 
tate primd facie belonging to one shall be 
taken from him on account of entries in 
ill-kept books, which may be accounted 
for in many ways, and he whose books 
they were had gone to his grave, it ap¬ 
pears too unsafe to give this particular 
explanation to a circumstance which is 
possibly unsusceptible of any explanation, 
and which the father, if living, would pro¬ 
bably have not been able to explain. 
"With regard to the evidence of Carter and 
Storm, and the letter to Storm, and the 
memorials to Mr. Thompson and Colonel 
Morison, their Lordships think they are 
explained by the legal nature of the title. 
In one case before Sir Edward Ryan, 
which I mentioned just now, the mode of 
giving receipts for rent and management 
was held to pass no legal ownership, and 
their Lordships think these documents 
are to be explained on that theory. Parol 
evidence is giveu of conversations during 
the life of the father, who died in 1842, 
but at this distance of time their Lord- 
ships think it would be unsafe to allow 
the title at law to be effected by them. 
Their Lordships having to consider the 
evidence from a different point of view to 
the Supreme Court, are of opinion, that if 
this were a time close on the death of the 
father, their view of the evidence would 
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be rather unfavourable, than favourable, 
to the Respondent j but it is sufficient 
that the evidence prove neither one thing 
nor the other. This, perhaps, would be 
a just estimate of it $ but if not, the con¬ 
clusions which I have before given would 
be. 

We then come to the conduct of the 
brothers after the father’s death—conduct 
to which much weight cannot be attribut¬ 
ed either way ; it would seem that parts 
of their mode of dealing with the property 
are in favour of the Respondent, and parts 
in favour of the Appellant, but no part of 
their conduct can be considered as wholly 
belonging to or supporting the theory of 
either party; they continued a consider¬ 
able time after the death of the father, 
and after the Respondent came of age, to 
receive jointly the proceeds of the talook 
in question, and this conduct of the Res¬ 
pondent is rendered remarkable by the 
evidence of Buggobanohunder Lahore©, 
the brother-in-law of the Respondent. 
His evidence is in these terms :—“ I am 
the son-in-law of the late Rogoram Gosain. 
I married his daughter in 1836, and have 
lived ever since in his family house at 
Serampore, and live there still. The 
title deeds of the family property were 
kept in a room adjoining one which 
Rogoram used as his office, in his family 
house; all the family documents were 
kept in that room; some papers may 
have been lying about in another room, 
but, generally speaking, all deeds and 
papers were kept in the room I speak of. 
I know the two talooks , Gheritty and Chat- 
tra. There were title deeds belonging to 
both of them ; and in the life-time of Ro¬ 
goram, these deeds were kept in separate 
tin boxes, in the room I have spoken of, 
next to Rogoram’s office, and of which Ro¬ 
goram himself kept the key, up to the time 
of his illness. He then handed the key to 
me, and I retained it up to the time of 
his (Rogoram’s) death ; and I then gave it 
to Guugapersaud Gosain, Rogoram’s eld¬ 
est son. I gave him the key about six 
or eight months after Rogoram’s death, 
and it may have remained with him ever 
since. Rogoram died in 1842 ; and his son, 
Guugapersaud, is about twenty years old. 
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and Gopeekrist a year or two younger.” 
On his cross-examination he says, “ I gave 
up the key to Gungapersaud after his 
father’s death. Rogoram gave me the 
key when he became ill, and told me to 
give it to Gungapersaud.” 

We must then remember the whole 
course of conduct on the part of the Res¬ 
pondent and the Appellant, who were in 
joint receipt of the rents, having posses¬ 
sion of the title deeds, and who, therefore, 
knew what the title was. Stress has been 
laid on the accounts kept of Mr. Rattray’s 
loan, by which it was said to appear that 
a sum of money which the Appellant re¬ 
fused to lend, was carried to the Respon¬ 
dent’s account as for Gheritty. Their 
Lordships are of opinion that it'would be 
unsafe to give such a character to the 
transaction ; they think that it probably 
was, that the sum was to be debited in 
some way to the Respondent rather than 
to the Appellant, and that it was not in¬ 
tended to affix any particular character to 
the account in which it might be found. 
Their Lordships, however, think that the 
views which the sons may have taken of 
the matter are of very little importance; 
they may have mistaken their rights, and 
their conduct can only be material as 
being that of persons knowing what the 
father’s intention was, and as, therefore, 
proving that intention ; but it appears 
that they had no means of knowledge be¬ 
yond what the Court at Caloutta and the 
Court here have, for there is no trace of 
any communication having passed between 
their father and them, and, therefore, 
their conduct since the father’s death 
does not afford any valid ground for 
changiug the view of the case which would 
have prevailed at the death of the father 
if it had just occurred. 

On the whole, it is not necessary to ex¬ 
press any dissent, or, at least, to any 
great extent, from the view taken by the 
Supreme Court of the evidence. The 
Court thought it was not conclusive, 
their Lordships may say the same ; the 
presumption, however, remains in favour 
of the Appellant: but if the evidence is 
to be taken as of any value, their Lord- 
ships view it that it is rather in favour 


of the Appellant than of the Respondent. 
Another point arises, but the case seems- 
hardly touched by the pleadings. It ap¬ 
pears that Rogoram Gosain and his 
brother formed a joint family, their pro¬ 
perty was joint, and there is no proof 
that the Rs. 64,000 were not part of the- 
joint property ; if they were, and perhaps 
the true inference may be that it was 
joint property, both families would havo 
been interested in these purchases; but 
the family of the father’s brother are 
bought off: this would leave the property 
part of the joint family property of Rogo¬ 
ram Gosain, in which case it would be* 
long to the two sons. If this view is open 
on the pleadings, which we do not say, 
the Appellant would on this ground be 
entitled. On the whole, then, their Lord- 
ships feel bound respectfully to dissent 
from the judgment of the Supreme Court. 
The dismissal of the Bill canuot, there¬ 
fore, stand ; there are no costs to be dealt 
with, the Bill having been dismissed with¬ 
out costs. Their Lordships will declare 
that the purchase was a benamee purchase, 
and will also declare the party in whose 
name it was made was a trustee for the 
father, and that the property in question 
was part of the father’s estate at the time 
of his death. 

Mr. Dickens suggested that the decla¬ 
ration should extend to Chattra, to avoid 
chances of further litigation between the 
parties, which was agreed to by the Ap¬ 
pellant’s Counsel and the Court. 

Their Lordships made the following re¬ 
port, which was confirmed by Her Ma¬ 
jesty’s Order in Council :—Declare that 
the purchases by the late Rogoram Gosain, 
in the pleadings mentioned, of, amongst 
others, the taloolcs, Gheritty and Chattra, 
with their appurtenances, severally com¬ 
prised in the indenture of lease and re¬ 
lease, dated the 12th and 13th days of 
July, 1825, and the indenture of lease and 
release dated the 29th and 30th days of 
January, 1832, in the name of the Ap¬ 
pellant and Respondent respectively, as in 
the pleadings mentioned, were and are 
benamee transactions, and that the Appel¬ 
lant and Respondent thereby severally 
became and thenceforth continued, and 
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were, up to and at the time of the death 
of their father, Rogoram Gosain, trustees 
respectively for him, as the absolute and 
beneficial owner of each of the two talooJcs 
respectively, with their appurtenances 
aforesaid. And that it ought to be fur¬ 
ther declared that talooJcs , Gheritty and 
Chattra, respectively, with their appur¬ 
tenances aforesaid, were, at the time of 
the death of Rogoram Gosain, integral 
parts of the estate and property of him, 
Rogoram Gosain, and that execution upon 
the judgment (if any) in the action of 
ejectment in the pleadings mentioned, 
and all proceedings in the action, ought 
to be stayed, and that in case the posses¬ 
sion shall have been changed under any 
execution issued upon the judgment, such 
possession ought to be restored as the 
same stood before such execution was 
issued i and their Lordships are further 
of opinion that the cause ought to be re¬ 
mitted back to the Supreme Court, with 
directions to the Supreme Court to give 
effect to this report and to Her Majesty’s 
Order made thereupon: and their Lord- 
ships not thinking fit to deal with the 
costs incurred as aforesaid, do recommend 
the Supreme Court to deal with the costs 
of the parties incurred and to be incurred 
in the Court below, as to the Supremo 
Court, having regard to the declarations 
and directions aforesaid, shall seem just. 


6th and 7th February , 1855 . 
Present : 

The Right Hon. T. Pemberton Leigh, the 
Right Hon. Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, and the 
Right Hon. Lord Justice Turner. 

On Appeal from the Sudder Deioanny 
Adawlut at Agra. 

Dwarka Doss,* Appellant , 

versus 

Baboo Jankee Doss, ... Respondent. 

In an action by a banking firm against another to 
recover the alleged balance of an account, the books 
of account, produced and filed by the PlaintifF, were 
oxaminod by the Inspector of the Court before 


* 6, Moore’s I. A., p. 88. 


both the parties, and the accounts in them were 
reported to have been regularly kept and to have 
corresponded with the account alleged to have been 
delivered to the Defendant. Held that the In¬ 
spector’s report was evidence, but not conclusive 
evidenco, and that it was open to the parties to con¬ 
tradict, by the evidence produced on the other 
side, the statements contained in that report. 

It is perfectly true that the regular proof of 
books and account requires that the clerks, who 
have kept those accounts, or some person com¬ 
petent to speak to the fact, should bo called to 
prove that they have been regularly kept, and to 
prove their general accuracy. 

But whether the necessity of such proof was not 
removed where the fact was that the genuineness 
of those books was not disputed when they were 
offered to the Inspector, and that their accuracy 
was not disputed by the Respondent’s agent, who 
attended, to examine them, but that, on the 
contrary, their general accuracy was admitted ; 
that the account contained in those books had 
been for several months open to the inspec¬ 
tion of the Respondent with power to him to 
point out any inaccuracies, if any inaccuracies 
existed, and that ho had in his own possession 
means at any moment of disproving the accuracy 
of those books (if inaccurate they were) by the 
production of their own accounts, books and 
vouchers ;—Held that there was a primfo facie ease 
for the establishment of those accounts. 

10th February , 1855. 

The Right Hon. T. Pemberton Leigh : 

In this case, an action was brought by 
the Appellant against the Respondent to 
recover the alleged balance of an account. 
Some evidence was given on the part of 
the Plaintiff. No evidence whatever was 
given on the part of the Defendant; and 
the sole question which their Lordships 
have to consider is this, whether such a 
case is made out on the part of the Plaiu- 
tiff as to call for an answer on the part of 
the Defendant, and, in default of any 
answer being given, to entitle him to a 
verdict. 

The Appellant and Respondent are both 
bankers in exteusive business in India. 
The Appellant has one house of business 
in Benares, and another in Calcutta. The 
Respondent has a house of business in 
Benares, and none at Calcutta. He has 
other houses of business, at Patna, Chup- 
rah, and various other places in India. 
The Benares firm of the Respondent em¬ 
ployed the Calcutta firm of the Appellant 
as their agents, and this agency continued 
for a great number of years. The trans¬ 
actions were extremely extensive, and it 
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is represented on the part of the Respon¬ 
dent that they amounted, as he says, to 
“lacs upon lacs of rupees.” It would be 
in the ordinary course of such business 
that the account should be regularly 
transmitted in each year by the agents 
of the house to the principal, showing the 
transactions which had taken place, and 
the balance which resulted upon those 
accounts. And it is reasonable to pre¬ 
sume that that which was the ordinary 
course was pursued in this case. It is so 
alleged on the part of the Appellant, and 
is nowhere distinctly denied on the part 
of the Respondent. 

On the close of the-account in the year 
1819 (the mercantile year ending, as we 
take it from the papers, in the month of 
July or August), an account was deliver¬ 
ed by the Appellant to the Respondent 
in respect of the transactions between the 
Respondent’s Benares firm and the Ap¬ 
pellant’s Calcutta firm, on which a balance 
of between Rs. 18,000 and Rs. 19,000 
was shown to be due from the Respon¬ 
dent to the Appellant. Payment of this 
balance was demanded ; and it is stated on 
the part of the Appellant that one item, 
constituting a portion of that balance, was 
objected to; an item of Rs. 4,800 and 
odd. That was an item which had not 
occurred iu the year to which the account 
related, but two or three years before, 
and it consisted of the value of certain 
gold coins which had been sent by the 
Appellaut, or by his firm, to the Respon¬ 
dent, but which the Respondent alleged 
had never been received by him. 

This matter, it is agreed on all sides, 
was referred to arbitration, and an award 
was made, as the Appellant alleged, by 
which that point was decided in his fa¬ 
vour. 

The Respondent persisting in a refusal 
to pay this balance, on the 24th of De¬ 
cember, 1849, the plaint in this suit was 
filed. The plaint alleged the facts which 
I have already stated, but it was not un¬ 
til the 12th of April, 1850, that the Res¬ 
pondent filed any answer to that plaint. 
The effect of that answer is very fairly 
stated in the Respondent’s case. He 
says, that “ he denies the correctness of 


the Appellant’s claim, and claims a non¬ 
suit.” In effect, he pleads what may be 
called a general issue. “ He also insists 
that the suit was not properly bought at 
Benaresand he makes various other 
technical objections. He then “ alleges 
that the Appellant has included in his 
claim a sum of Rs. 1,500 relating to the 
Chuprah ageucy, of which no particulars 
are given.” He then states as an objec¬ 
tion, that various other items iu respect 
of other agencies are not included in this 
account. He objects to the award on the 
grounds of want of notice, and of partiali¬ 
ty and misconduct; and states that “ the 
parcel in question was never dispatched 
from Calcutta, and claims fuller details of 
the Appellant’s accounts.” 

The agency, therefore, and the fact of the 
submission to arbitration, are admitted. 
The regular transmission of the accounts is 
not denied, but he disputes two items in 
these accounts, or alleged to be contained 
iu these accounts, and he raises a set-off 
in respect of other transactions, on ac¬ 
count of other business transacted with 
the other firms of which he is a member. 

Oil the 15th of May, 1850, the Appel¬ 
lant files his replication, aud in that re¬ 
plication he denies the Respondent’s al¬ 
leged set-off. With respeot to the item of 
Rs. 1,500 for the Chuprah agency, ho 
says, that no such item is contained in the 
account, and he denies the partiality of 
the arbitrator which is alleged iu his 
answer. He then says, that the accounts 
which he has transmitted are in the pos¬ 
session of the Respondent. He offers to 
produce his own accounts ; he appeals to 
the accounts of the Defendant in his 
books, and he then distinctly calls the 
attention of the Court to this, that he has 
uot denied the accuracy of the general 
accounts between them. 

To this replication the Respondent 
might, if he pleased, have filed a rejoin¬ 
der. But he did not think fit to adopt 
that course, and the period within which 
the rejoinder ought to have been filed 
having elapsed, on the 27th of June, 1850, 
issues between the parties were settled 
by the Judge. These issues were as fol¬ 
low’s : — ** In this suit Plaintiff should pro- 
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dace the day book and journal, and show 
evidence to prove the balance iu his fa¬ 
vour, and also substantiate the award of 
the arbitrator respecting the item of Rs. 
4,000 meutioned in the petition of plaint, 
and should also substantiate the state¬ 
ment that Defendant admitted all the 
items of Ins claim with the exception of 
the item set down as lost in its passage by 
D&k. And Defendant should refute the 
points stated above, and should prove the 
falsity of Plaintiff’s claim.” And it is or¬ 
dered “ that both parties do file iu one 
week all the evidence for or against the 
claim which is the subject of dispute ” 

Now, the Appellant’s books were in 
Calcutta, and it was impossible for him to 
produce those books within the time li¬ 
mited by this order. But on the 25 th of 
July, 1850, he presented a petition to the 
Court, filing the award, which was one of 
the points upon which evidence was to be 
given, and stating that he had copies of 
several accounts for, I think, four, five, or 
six years between himself and the Respon¬ 
dent, the originals of which had been de¬ 
livered to the Respondent, and that he 
would file those accounts in order that 
they might be examined by the Respon¬ 
dent, and that as soon as the books arrived 
at Calcutta, those books should be pro¬ 
duced iu verification of those accounts. 

On the 17th of August, 1850, those 
books were produced and were filed, and 
the books were handed over to a person 
of the name of Kunhya Lall, for the pur¬ 
pose of examination and inspection, ac¬ 
cording to the ordinary course of the Court. 
The order, addressed to the Inspector, 
was in these terms :—“ You are, therefore, 
requested to appear in Court, and in the 
presence of both parties or their agents, 
to inspect or compare Plaintiff’s account 
books, and file a report of the. correctness 
or incorrectness of the same.” This was 
to be done iu the presence of both parties, 
and, accordingly, the Plaintiff’s agents at¬ 
tended before the Inspector. The Defen¬ 
dant’s agent did not think fit to appear 
until an order had been made by the 
Court, which was pronounced about a 
week afterwards, that in default of appear¬ 
ance on the part of Defendant the In- 
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spector should proceed ex parte. Here¬ 
upon the Defendant’s agent did attend, 
and objected : and the objection which he 
made was this: not that those books were 
not the genuine accounts which had been 
kept at Calcutta, not that those books 
were incorrect in their general statement; 
on the contrary, the Inspector reports 
that the Defendant’s agent upon his at¬ 
tendance inspected those accounts, and 
stated that they were generally accurate ; 
but he alleged, that- with respect to one 
item in these accouuts, a parcel of sugar, 
which had been sold five or six years be¬ 
fore, he wished for further explanation ; 
and that inasmuch as the earliest of those 
accouuts included a balance of still ear¬ 
lier accounts, he wished those earlier ac¬ 
counts to be produced. The Inspector 
told him that he either could not or did 
not think it was his duty to comply with 
these requisitions ; but that if any objec¬ 
tions were pointed out, either to a parti¬ 
cular item, or to the general accuracy of 
the accounts, or if anything was produced 
on the part of the Defendant showing that 
those accounts were defective by reason 
of errors in the earlier accounts, he would 
pay attention to those objections. The 
agent atteuded again on the following 
day, and repeated the same objections, 
and, upon those objections being disallow¬ 
ed, he stated that he would apply to the 
Court for an order giving directions as to 
the Inspector’s proceedings. He took no 
step whatever iu pursuance of this threat, 
if I may so call it ; he never attended 
agaiu before the Inspector, and the In¬ 
spector, therefore, proceeded ex parte with 
the examination of those accounts. He 
made his report on the 5th of September, 
1850, and the result of that report was 
this, that he had fully investigated and 
examined those accounts, that the ac¬ 
counts had been regularly kept, that with 
two trifling exceptions, not necessary to bo 
particularly adverted to, the accounts in 
the books corresponded with the accounts 
alleged to have been delivered to the Res¬ 
pondent, and that it was proved to him, 
by the production of various letters from 
the Respondent to the Appellant, that 
those accounts so alleged to have been 




mtsrfiy 



delivered, actually had been delivered, it 
being found, of course, that there was this 
balance, subject to a trifling modification 
due from the Respondent to the Appel¬ 
lant. 

Now, the Inspector’s report is evidence, 
but not conclusive evidence, and it is 
open to the parties to contradict, by evi¬ 
dence produced on the other side, the 
statements contained in that report. No 
“ refutation,” however, (as it is called,) 
of that report was filed by the Respon¬ 
dent. But, on the 9th of September, 
1850, he presented a petition praying to 
be at liberty then to go into evidence for 
the purpose of refuting that report, and 
he was told that as long as the case re¬ 
mained open uutil the record was closed, 
it was perfectly competent to him to go 
into evidence. He had asked for three 
weeks. In point of fact, at least two 
months elapsed, before the matter came 
on for hearing, but not one particle of 
evidence was produced during that period 
on the part of the Respondent in “ refu¬ 
tation” (as he calls it) of this report. 
The other evidence produced by the Ap¬ 
pellant in the action was this : He pro¬ 
duced the award which had been made, 
and he proved by the examination of the 
arbitrator who had made that award, the 
submission (which was not denied), and the 
fact that he had made that award after a 
careful examination, not only of all the 
documents in the possession of the Ap¬ 
pellant, but of the letters and books in 
the possession of the Respondent, and 
that he came to the conclusion that the 
item of Rs. 4,811 had been properly 
charged by the Appellant to the Respon¬ 
dent, and that with respect to the item 
of Rs. 1,500 that belonged to another ac¬ 
count, and was not included in the Be¬ 
nares account. He proved further that 
this award, of which the Respondent af¬ 
fected to know nothing, had been actual¬ 
ly signed in the presence of the Respon¬ 
dent’s agent, that one copy had been de¬ 
livered to the Appellant, and the other 
copy had been delivered to a person call¬ 
ed Gobuudkur Doss, for the purpose of 
being handed over to the Respondent. 
The fact of this award being made, and 


made under the circumstances I have 
stated, was confirmed by the evidence of 
another person, a witness who was pre¬ 
sent, and who speaks to those facts. The 
Appellant went further into evidence for 
the purpose of proving the various ad¬ 
missions alleged to have been made by 
the Respondent, by which, as it was stat¬ 
ed, he had consented to pay the balance 
of the account, provided this particular 
item of Rs. 4,800 were deducted. Four 
or five witnesses were produced for the 
purpose of establishing those allegations. 

The evidence upon these admissions was 
dissected with consummate ability by Mr. 
Field, on behalf of the Respondent. The 
Judge in the Zillali Court does not ap¬ 
pear to have placed much reliance upon 
those witnesses, and the Judges of the 
Superior Court were of opinion that con¬ 
sidering the usages and habits of India, it 
was entirely incredible that such conver¬ 
sations could have taken place. And the 
experience of one of their Lordships, who 
is familiar with that country, confirms in 
that respect the opinions of the Judges. 
But upon the other evidence, on the 23rd 
of November, 1850, the Judge of the 
Zillali Court pronounced a judgment 
which I must say entitles him to very 
great credit. He examines the case with 
utmost care. He discusses the principles 
upon which the judgment is to be found¬ 
ed. He gives his opinion as to the weight 
to be attributed to each distinct portion 
of the evidence, and he comes to the con¬ 
clusion, that in the absence of all evidence 
on the part of the Defendant (who pro¬ 
duced no evidence whatever), there was 
sufficient to entitle the Plaintiff to the 
judgment which he claimed. And, ac¬ 
cordingly, judgment was pronounced in 
his favour for the amount of the debt, 
with costs. 

On the 30th December, 1850, the Res¬ 
pondent presented a petition for a review 
of that judgment, and the first paragraph 
in the petition for review strongly con¬ 
firms the view which their Lordsldps take 
of this case, namely, that the real ques¬ 
tions between the parties were these and 
these only; first, as to the accuracy of 
the two items complained of in the Plain- 
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tiff’s account of Its. 1,500 and Its. 4,800 * 
and, on the other hand, the set-off alleg¬ 
ed on the part of the Defendant, the fact 
of the balauce being turned in bis favour, 
as he alleged, by various other accounts 
subsisting between the parties, and which 
ought to bo taken into consideration when 
they were dealing with the Benares ac¬ 
count. For in that petition for review 
' he states, u The following was substan¬ 
tially the reply which the Petitioner made 
to the above-named charge, namely, that 
according to the accounts, Petitioner has 
large sums to receive from Plaintiff’ on 
account of agencies in other Districts, and 
that the present suit cannot be brought 
against Petitioner.” 

That petition of review was refused, and 
on the 31st of December lie presented a 
regular petition of appeal. 

The appeal came on for hearing on the 
20th of April, 1852, and the Judges of 
the Sudder Court reversed the judgment 
of the Zillah Court, and they appear to 
have proceeded upon three grounds : First, 
that the accounts had not been satisfac¬ 
torily made out. Secondly, that the 
award was not sufficiently proved, and it 
was in itself open to great suspicion. 
And, thirdly, that the evidence proving or 
affecting to prove the admissions of the 
Respondent was not worthy of credit. 

On the last of these grounds their 
Lordships are not, as I have already in¬ 
timated, disposed to differ from the Judges 
of the Sudder Court. But we feel our¬ 
selves unable to agree with them upon the 
other two grounds of their judgment. It 
is perfectly true that the regular proof of 
books and accounts, requires that the 
clerks who have kept those accounts, or 
some person competent to speak to the 
facts, should be called to prove that they 
have been regularly kept, and to prove 
their general accuracy. But the question 
is, whether having regard to the issue 
joined between these parties, and the facts 
which must be taken to have been im¬ 
pliedly admitted between them, and to 
what took place before the Inspector when 
those books were produced to him, whe¬ 
ther, having regard to these circum¬ 
stances, the necessity of that strict proof 


was not removed, and whether it is pos¬ 
sible for the Court to hold that any doubt 
can exist as to the genuineness of those 
accounts, or as to the accuracy of those 
accounts, excepting in the particulars to 
which objections have been specifically 
made, and which objections had been 
distinctly, and in our opinion properly, 
overruled. 

Now, their Lordships are of opinion, 
that what had taken place was abundant¬ 
ly sufficient to remove the objection on 
the ground of the absence of that strict 
proof. It appears that witnesses, to af¬ 
ford that proof, had been tendered for 
examination, that a commission issued at 
Calcutta for the purpose, and that that 
Commission had been returned without 
any evidence being taken under it. It is 
alleged that it happened by mistake. 
There is no proof of that. Of course, 
therefore, we do not at all found our judg¬ 
ment upon that. But having regard to 
the fact that the genuineness of those 
books was not disputed when they were 
offered to the Inspector, and that their 
accuracy was not disputed by the Res¬ 
pondent’s agent, who attended to examine 
them, but that, on the contrary, their 
general accuracy was admitted ; that the 
accounts contained in those books had 
been for several months open to the‘in¬ 
spection of the Respondent, with power 
to him to point out any inaccuracies, if 
any inaccuracies existed, and that he had 
in his own possession means at any mo¬ 
ment of disproving the accuracy of those 
books (if inaccurate they were) by the 
production of his own accounts, books, 
and vouchers, their Lordships are of opi¬ 
nion that there was a primd facie case 
for the establishment of those accounts, 
and that then the only question was, 
whether the particular items objected to 
had been made out by the Appellant, and 
whether the set-off alleged on the part of 
the Respondent had been established. 

Now, with respect to the award, the 
Judges of the Sudder Court state, that it 
is open to great suspicion on the ground 
that the award was not made for more 
than twelve months after the submission 
to arbitration. Their Lordships cannot 
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think that that is a sufficient ground for 
doubting the fact of the award having 
been made. Some determination must 
have been come to under the submission, 
which is not denied j and the fact of that 
award having been made is distinctly 
sworn to by the arbitrator who made it, 
and by another witness who was present 
upon the occasion of its being signed. 

Upon the whole, therefore, their Lord- 
ships are of opinion, that the judgment of 
the Sudder Court must be reversed, that 
the judgment of the Zillah Court must be 
re-established, and that the costs of the 
proceedings in the Sudder Court must be 
paid by the Respondent to the Appellant $ 
but that considering the great weight 
which is to be attributed to the judgment 
of the Sudder Court, and the doubt which 
unquestionably exists upon some parts of 
the case, it will not be fit to award any 
costs of the proceedings in this Court. 


18th, 1^-th and 15th June , 1855, 

Present : 

The Right Hon, T. Pemberton Leigh, the 
Right Hon. the Lord Justice Knight Bruce, 
the Right Hon. Sir Edward Ryan, the 
Right Hon. the Lord Justice Turner, and 
the Right Hon. Sir John Patteson. 

On Appeal from the Court of the Special 
Commissioners for the Districts of 
Calcutta and Moorshedabad. 

Rajah Lelanund Sing 
hadoor,* ... 

versus 

The Government of Ben-J Respmdmt 

By the Ghatwally tenure, lands were granted, 
by the Mahomedan rulers, to individuals, often of 
high rank, at a low rent or without rent, on condi¬ 
tion of their guarding and watching the Ghats or 
mountain ' passes to prevent the descent of the 
neighbouring lawless mountaineers through those 
passes; and protecting and preserving order in the 
neighbouring district. 

The case of Hurlal Singh vs. Jorawum Singh (6, 
Sud. Dew. Rep., 170) in which the Court was of 
opinion, that the Ghatwally lands being held condi¬ 
tionally on the performance of certain defined duties 
they were not divisible on the death of the Ghatwal , 
but descended to the eldest son, referred to. 


* 6, Moore’s I. A., p. 101. 


In 1789, the original rules and orders for the 
Decennial Settlement of Behar being issued, the 
jumma to be paid by Rajah Kadir Ali for his 
Zemindcmj of Khuruckpore, in the Zillah of 
Bhagulpore, was fixed in 1790. In 1838, a claim to 
resume certain Ghatwally lands included in that 
Zemindary was set up by the Government, for the 
purposes of revenue assessment. 

Tho validity of the claim being in dispute ; Held 

That the lands sought to bo resumed were not 
properly within the meaning of Regulation I. of 
1793, sec. 8, cl. 4, relating to the resumption of 
allowances made to the Zemindars for police es¬ 
tablishments. 

That they were a part of the Zenvindary of 
Khuruckpore, and were included in tho settlement 
of the Zcmindary , and covered by the jumma as¬ 
sessed upon it. 

Whether the Ghatwally lands were or were not 
productive of revenue to tho Zemindar at tlie time 
of assessment, was not material, it not being the in¬ 
tention of the Settlement that no land should bo 
covered by the jumma which did not actually pro* 
duco income, and, therefore, contribute to increase 
the jumma at that time. 

25th July , 1855. 

The Right Hgn. T. Pemberton Leigh : 

The question to bo decided in this case 
is the validity of a claim made by the 
East India Company to resume, for the 
purposes of revenue assessment, against 
the Rajah of Khuruckpore, 755 beglias of 
land, (between three and four hundred 
acres,) part of his Zemindary. Their Lord- 
ships had no doubt, at the hearing of the 
appeal, as to the advice which it would be 
their duty to tender to Her Majesty ; but 
it was stated that there were ten other 
suits which would be governed by the pre¬ 
sent decision, and it was obvious, from 
the nature of the claim, that if it could 
be maintained, it might affect a very 
great extent of land throughout the Pro¬ 
vinces included in the Decennial Settle¬ 
ment. Their Lordships were, therefore, 
anxious to explain fully the grounds of 
their opinion, and by enabling parties to 
judge what cases will or will not fall with¬ 
in their decision, to prevent, as far as 
possible, further litigation. 

The lands sought to be resumed, are of 
what is called Ghatwally tenure, and the 
great question in the case is, whether 
lands of this description are liable to be 
resumed under Regulation I. of 1793, 
sec. 8, cl. 4, relating to Tannali , or police 
establishments. 


| Appellant , 
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As tho question depends on the effect 
of the Settlement of 1793, and the 
changes which were then introduced, it 
will be convenient to advert to the state 
of these Provinces, and the mode in which 
they were administered previously to that 
time. The three Provinces of Bengal, 
Behar, and Orissa, were ceded by the 
Mogul to the East India Company, in the 
year 1765. 

At this time the territorial division of 
the country was into mouzas , or villages, 
occupied by Ryots; Pergunnahs, each of 
which included several villages ; and Ze - 
mindctries, varying in extent, from a mo¬ 
derate English estate, to Districts equal 
to or larger than many European princi¬ 
palities. The Zemindary of Beerbhoom, 
which immediately adjoins Khuruckpore, 
is stated in a document dated in 1786, to 
which we shall have occasion to refer, to 
be twice as large as the kingdom of Sar¬ 
dinia. Khuruckpore was probably of in¬ 
ferior but still of vast extent. 

Many of the greater Zemindars , within 
their respective Zemindaries , were en¬ 
trusted with rights, and charged with 
duties, which properly belonged to the 
Government. They had authority to 
collect from the Ryots a certain portion 
of the gross produoe of the lands. They, 
in many cases, imposed taxes and levied 
tolls, and they increased their income by 
fees, perquisites, and similar exactions, 
not wholly unknown to more recent times 
and more civilised nations, On the other 
hand, they were bound to maintain peace 
and order, and administer justice within 
their Zemindaries , and, for that purpose, 
they had to keep up Courts of civil and 
criminal justice, to employ Razees, Cannon- 
goes , and Tannahdars , or a police force. 
But while, as against the Ryots aud other 
inhabitants within their territories, many 
of these potentates exercised almost re¬ 
gal authority, they were, as against the 
Government, little more than stewards or 
administrators. Their Zemindaries were 
granted to them only from year to year ; 
tho amount of their gumma, or yearly pay¬ 
ment to Government, was varied, or 
might be varied, annually j it was an arbi¬ 
trary sum fixed by the Government offi- 
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cers, calculated upon the gross produce 
of the Zemindary from all sources, after 
making an allowance to the Zemindar for 
his maintenance, and for the expenses 
of the collection and of discharging the 
public duties with which he was entrust¬ 
ed by the Government. Amongst the 
lands thus granted to the Zemindars were 
often included lands which had been ap¬ 
propriated to the payment and support 
of public officers of the Zemindaries , or 
villages included in them. These lands 
were called ChacJceran lands; and it ap¬ 
pears that under the ancient system such 
lands were usually exempted from assess¬ 
ment in favour of the Zemindar , though 
they had no legal title to exemption. But 
there was another class of lands called 
La-ichiraj , which, by reason of a special 
exemption in a royal grant, or by having 
been legally devoted to religious uses, or 
by other means, had become or were 
claimed by their owners to be free from 
Khiraj , or assessment to the Government. 

The police of the country was maintain¬ 
ed by means of Tannahdars , or police 
officers, kept by the Zemindars, and ap¬ 
pointed and paid by them j but, where no 
other provision existed for their main¬ 
tenance, the expense was in effect defrayed 
by the Government, either by direct al¬ 
lowances to the Zemindar y or by deduction 
from his jumma y or by excluding from as¬ 
sessment, or assessing below their value, 
lands appropriated to that purpose by tho 
Zemindar . 

In addition to the police force thus kept 
by the Zemindar, at the expense of the 
Government, and which seems to have 
been usually very inefficient, private in¬ 
dividuals and communities were accustom¬ 
ed to keep watchmen for the protection 
of their persons and property, under the 
name of Chokeedars , aud various other 
names, who were paid by their employers, 
and from whom no allowance was made 
by the Government. 

Besides the disorder which prevailed 
generally through the Provinces, particu¬ 
lar Districts were exposed to ravages of a 
different description. The mountain or 
hill districts in India were at this time in¬ 
habited by lawless tribes, asserting a wild 
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independence, often of a different race and 
different religion from the inhabitants of 
the plains, who were frequently subjected 
to marauding expeditions by their more 
warlike neighbours. To prevent these 
incursions it was necessary to guard and 
watch the Ghats , or mountain passes, 
through which these hostile descents were 
made ; and the Mahometan rulers esta¬ 
blished a tenure called Ghatwally tenure, 
by which lands were granted to indivi¬ 
duals, often of high rank, at a low rent, or 
without rent, on condition of their per¬ 
forming these duties, and protecting and 
preserving order in the neighbouring Dis¬ 
tricts. 

Nothing could be more deplorable than 
the state of the Provinces under this sys¬ 
tem. Murder and rapine were common 
throughout the country ; more than half 
the lands were waste and uncultivated j 
and neither the Ryots nor the Zemindars 
had any inducement to improve them, as 
any increase in their value had only the 
effeot of increasing the Government as¬ 
sessment. 

It was considered by the East India 
Company that the first step towards a 
better system of Government and the ame¬ 
lioration of the condition of their subjects 
would be to convert the Zemindars into 
landowners, and to fix a permaent annual 
jumma, or assessment to the Government, 
according to the existing value, so as to 
leave to the laud proprietors the benefit 
of all subsequent improvements. 

Accordingly, they determined to make 
the assessment in the first instance for a 
period of ten years, with a view to its be¬ 
ing ultimately made permanent. 

In 1789, the original Rules and Orders 
for the Decennial Settlement of Behar 
were issued ; the Settlement in the other 
Provinces being issued in subsequent 
years. 

In 1791, by Regulation LXXII., an 
amended Code of Regulations relative to 
the Decennial Settlement of Bengal, Be¬ 
har, and Orissa was promulgated. 

By section 1 of that Regulation it was 
provided, that a new settlement of the 
land revenue should be concluded for a 
period of ten years. 


By section 2, it was provided, that it 
should be at the same time notified to 
the landowners with whom the settle¬ 
ment might be concluded, that the assess¬ 
ment fixed by the Decennial Settlement 
would be continued after the expiration 
of the ten years, and remain unalterable 
for ever, provided such continuance should 
meet the approbation of the Court of Di¬ 
rectors. 

By section 31, it was ordered, that the 
allowances of the Razees and Gannongoes , 
heretofore paid by the landholders, as 
well as any public pensions hitherto paid 
through the landholders, be added to the 
amount of their jumma, and be in future 
paid by the Collectors on the part of Go¬ 
vernment. 

The assessment was to be exclusive of 
all La-khiraj lands, whether exempt from 
Khiraj with or without authority. 

The Chackeran lands, or lands held by 
public officers and private servants in lieu 
of wages, were not to be excluded, but 
were to be subject to assessment in com¬ 
mon with the other lands in the Zemin - 
dary , the exemption which such lands had 
previously enjoyed beiug thus destroyed. 

The landholders were declared respon¬ 
sible for the peace of their Districts as 
theretofore, and were to act agreeably to 
such Regulations on this head as might 
be thereafter enacted. 

The jumma was to be fixed by the Col¬ 
lectors on fair and equitable principles, 
with the reservation of the approbation 
of the Board of Revenue, to whom he was 
to report the grounds of his decision. 

The Collectors, in fixing the jumma , 
were to adopt the following as a general 
rule:—that the average product of the 
land in common years be taken as the 
basis of the Settlement, and from this de¬ 
ductions bo made, equal to the Malikana 
and Kurcha , leaving the remainder as the 
jumma of Government. 

The Malikana is the allowance made to 
the Zemindar for his maintenance, and 
the disbursements and out-goings allowed 
to him against his receipts fall under the 
term “ Kurcha” 

At this period Rajah Kadir Ali was the 
] Zemindar of Khuruckpore. This Zemin- 
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dary is situated in the Zillali of -Bhagul- 
pore, on the frontier of the Province of 
Behar, and forms a considerable principa¬ 
lity, including many Pergunnahs , and, 
amongst others, the Pergunnah of Gorda, 
in which the lands in dispute lie. A very 
large quantity of lands within this Dis¬ 
trict had been granted by the ancestors 
of the Rajah on the Ghatwally tenure be¬ 
fore described. In the Tuppa of Dhura- 
saeen, a sub-division of the Pergunnah of 
Gorda, no less than thirty-five villages 
were held at this time upon this tenure 
by Ghativalsy and, amongst others, the 
lauds in question by an ancestor of the 
original Defendant in these proceedings. 

The exteut and particulars of these vast 
estates, and the nature of the Ghatwally 
tenures, were well known to the Govern¬ 
ment of Bengal at the time when the 
settlement was made. Some years before, 
in consequence of disturbances which had 
taken place in the country during the 
time of Kadir Ali’s father, the Govern¬ 
ment had found it necessary to interfere 
with a military force, and having displaced 
the then Rajah and restored tranquillity, 
had placed the Zemindary under the 
charge of one of their own officers, Mr. 
Augustus Cleavland, who had the ma¬ 
nagement of it up to the year 1781, about 
which time Kadir Ali (his father having 
died) was put into possession of the Raj. 

It appears from evidence in the cause 
(the report of the Collector of Bhagulpore, 
of the 19th of November, 1813), that Mr. 
Cleavland, during the time that he was 
in charge of these estates, had granted no 
less than 87,084 beghas of land in this 
and (we presume from the extent) the 
adjoining District upon Ghatwally tenure, 
in conformity with the orders of Govern¬ 
ment. 

It appears from other evidence (in Mr. 
Sutherland’s Report, dated the 8th of 
June, 1819) that the grants before Mr. 
Cleaviand’s time to the Ghatwah reserved 
a payment of two annas per beglia , as a 
fee or perquisite to the Zemindar; that 
some sunuds were granted unadvisedly by 
Mr. Cleavland without such reservation, 
but that he afterwards insisted on such 
payment being made to the Government 


while he was in charge on behalf of the 
Government, and that all grants subse¬ 
quently made by the Rajah of Khuruck- 
pore contained the same reservation. 

In 1789-90 the jnmma to be paid by 
Kadir Ali was to be fixed, with a view to 
the Permanent Settlement. As might be 
expected, considering the magnitude of 
the estate, it appears to have undergone 
great consideration. Every village was 
enumerated and entered In a register ; the 
deductions and allowances to be made 
out of the income, and the particulars of 
the lands to be excepted from the assess¬ 
ment (for some lauds, called Nankar lands, 
were excepted), were the subject of cor¬ 
respondence between the Collector of the 
District and the President and Board of 
Revenue at Fort William, and finally the 
jumma was fixed at Rs. 65,459. 8a. 10Jp. 

It is beyond dispute, and, indeed, in 
this case has been fairly admitted, that 
the Ghatwally lands formed part of the 
Zemindary. It is equally clear that they 
were included in, and covered by, this 
assessment. Had they been excluded, 
the accounts to show it are in the pos¬ 
session of the Government, and might 
have been produced ; but the contrary is 
perfectly clear upon the evidence, and in¬ 
deed is found as a fact in the cause by 
the Special Commissioner, Mr. Moore, in 
his judgment of the 17th of May, 1843. 

Whether these lands were or were not 
productive of revenue to the Zemindar 
at this time, is not material; though, if 
it were important, a careful examination 
of the evidence has satisfied their Lord- 
ships that there was some profit derived 
from them by the Zemindar even in 
money ; but, at all events, he derived the 
benefit arising from the services of the 
Ghatwals, and enjoyed the valuable right 
of appointing the individuals, who, with 
the lands, were to take upon themselves 
the duties of the office. It was not the 
intention of the Settlement that no lands 
should be covered by the jumma which 
did not actually produce income, and, 
therefore, contribute to increase the jum¬ 
ma at that time. On the contrary, pro¬ 
bably more than half the lands in the 
country were waste and unproductive at 
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this period, and one of the main objects 
of the Permanent Settlement was to bring 
them into cultivation. 

Thus matters continued up to the year 
1792. The Tannahdars , or public police 
officers appointed by the Zemindars , had 
been found very inefficient, and the Go¬ 
vernment had appointed officers of their 
own to assist in keeping order, who had 
concurrent jurisdiction with those named 
by the Zemindar . But, in the year 1792, 
the Government determined altogether to 
suppress the Tannahs } or police establish¬ 
ments, maintained by the landholders, 
and to take to themselves exclusively the 
preservation of peace and the prevention 
of crime by means of a police force of 
their own, to be established at convenient 
stations throughout the provinces. As 
the landholders were to be relieved from 
the expense to which they were subject 
for the maintenance of the force now to 
be suppressed, it was very reasonable that, 
where allowances for such expenses had 
been made by the Government, they 
should no longer be continued, and the 
Government, therefore, resolved to reserve 
the right of discontinuing them, or (where 
lands had been allowed for the purpose) 
of resuming them. 

To carry these arrangements into effect, 
Regulations XLIX. and L. of 1792, were 
issued. 

The preamble of Regulation XLIX. re¬ 
cites, in strong language, the disorders 
which prevailed, and the utter inefficiency 
and frequent corruption of the Tannah¬ 
dars employed by the landholders. 

Section 1, provides that the police of 
the country is in future to be considered 
under the exclusive charge of the officers 
of the Government, who may be especial¬ 
ly appointed to that trust. The land- 
owners and farmers of land, who keep up 
establishments, Tannahdars and police 
officers, for the preservation of the peace, 
are accordingly required to discharge 
them, and all landholders and farmers of 
land are prohibited from entertaining such 
establishments in future. 

By section 2, landholders and farmers 
are no longer to be held responsible for 
robberies committed on their respective 


estates. Provision is then made for the 
appointment of a police force in different 
stations throughout the Provinces, each 
under the charge of a Barogha or super¬ 
intendent, and the whole is subjected to 
the control of the Magistrate. 

It is clear that the police force here 
spoken of is distinct from the ChoJceedars 
and village watchmen, for these persons 
are by the 12th section declared subject 
to the orders of the Barogha , and by the 
13th section are ordered to apprehend 
and send offenders to the Barogha , and 
afford every information to him. 

By Regulation L. of the same year, 
1792, a tax is to be levied within the Dis¬ 
trict of each police establishment, for 
defraying its expenses; and the 17th sec¬ 
tion, which is very important, is in these 
words (it is a circular addressed to the 
magistrate of each district) :—“ You will 
report whether the landholders of your 
District have been allowed any deductions 
on their jumma , or are in the receipt of 
any money allowances, or hold any lands 
either free of, or at a reduced revenue, 
for the purposes of keeping up Tannah¬ 
dars or other police officers, and also your 
opinion whether the whole, or any, and 
what part of such deductions, allowances, 
or produce of such lands may with equity 
be brought to the public account, in con¬ 
sideration of the landholders being now 
prohibited from keeping up such estab¬ 
lishment, and Government having taken 
upon itself the charge of the police.” 

Nothing can be clearer than this—that 
the lands referred to, are lands which the 
Zemindars had been permitted by the 
Government to hold free from revenue, 
or at a reduced revenue, for the purpose 
of keeping up Tannahdars; not lands 
which the Zemindars had permitted other 
persons to hold free from rent, or at a re¬ 
duced rent, or lands which such persons 
had a right to hold free from rent, or at 
a reduced rent; and that any lands which 
were in the first predicament were to be 
reported to the Government by the ma¬ 
gistrate, together with his opinion, whe¬ 
ther it was consistent with equity that 
the whole or any part of the produce of 
such land should be brought to the pub- 
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lie account; and further, that this pro¬ 
vision relates and is confined to a class of 
officers whom the Zemindar is no longer 
permitted to keep. 

Though the Decennial Settlement had 
been made as to the several Provinces of 
Behar, Bengal, and Orissa under different 
Regulations, and although as to some of 
the estates the Settlement had not been 
entirely concluded in 1793, it was thought 
right in that year finally to establish its 
permanency, and for this purpose the 
celebrated Regulations of 1793 were pub¬ 
lished. 

They were many in number, and after 
declaring the Settlement to be now per¬ 
manent, re-enacted, with some modifica¬ 
tions with respect to the three Provinces 
collectively, the provisions whioh had been 
previously made with respect to them 
separately. 

The clause relating to the resumption 
of allowances which had been made to the 
Zemindars for police establishments, is in 
these words :—“ Regulation I., section 8, 
clause 4. The jumma of those Zemindars , 
independent Talookdars , and other actual 
proprietors of land, which is declared 
fixed in the foregoing articles, is to be 
considered entirely unconnected with, and 
exclusive of, any allowances which have 
been made to them in the adjustment of 
their jumma , for keeping up Tannahs, or 
police establishments, and also of the 
produce of any lands whioh they may 
have been permitted to appropriate for 
the same purpose; and the Governor- 
General in Council reserves to himself the 
option of resuming the whole or part of 
such allowances or produce of such lands, 
according as he may think proper, in con¬ 
sequence of his having exonerated the 
proprietors of land from the charge of 
keeping the peace, and appointed officers 
on the part of Government to superintend 
the police of the country. The Governor- 
General in Council, however, declares, 
that the allowances or produce of lands 
which may be resumed will be appropriat¬ 
ed to no other purpose but that of de¬ 
fraying the expense of the police ; and that 
instructions will be sent to the Collectors 
not to add such allowances, or the produce 
117—19 


of such lands, to the jumma of the pro¬ 
prietors of land, but to collect the amount 
from them separately.” 

Upon the meaning of this clause the 
question in this cause depends. It is ob¬ 
vious that it has reference to the Police 
Regulation of 1792, and to the allowances 
with respect to which an inquiry was di¬ 
rected to be made in that year. It is un¬ 
necessary, therefore, here to repeat the 
observation already made as to their 
effect. 

By Regulation XXIII. of 1793, the 
same inquiries are directed to be made by 
the Collectors as had been ordered to be 
made by the Magistrates in 1792 ; but, as 
the language is not precisely the same, it 
may be as well to state the clause at 
length. It is section 36, and is in these 
words :—“ The Collectors are to report 
all allowances that may have been made 
to the proprietors of land for keeping up 
police establishments, either by deduc¬ 
tion from their jumma , or by permitting 
them to appropriate the produce of lands 
for that purpose, or in any other mode, 
which may not have been already resum¬ 
ed, with their opinion how far the whole 
or any portion of such allowances can 
with equity be resumed in consequence of 
the proprietors of lands beiug exonerated 
from the charge of keeping the peace, as 
declared in Regulation XXII. of 1793 
which Regulation had re-enacted the pro¬ 
visions of Regulation XLIX. of 1792. 

The same provision with respect to 
Ghackeran and La-khiraj lands which had 
been contained in the Regulations of 
1789 are repeated in those of 1793, name¬ 
ly, that the Ghackeran lauds should be 
included in the Settlement, and the La- 
khiraj lands excluded from it. 

Although both the La-khiraj lands and 
the Tannahdary lauds are reserved for 
further inquiry under these Regulations, 
there was obviously a great distinction 
between them with respect to the period 
at which the decision relating to them 
ought to be made. 

The La-khiraj lands were separate from 
the Zemindary, and were excepted out of 
the Settlement. The validity of the 
exemption claimed for them depended on 
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the validity of the grant under which it 
was claimed. Very many of the grants 
were believed to be fraudulent; but each 
case was to depend upon its own circum¬ 
stances. The investigation of such cir¬ 
cumstances might occupy a long time, 
and a discovery of grounds of suspicion 
might take place at any period. As these 
lands were not to be included in the 
Settlement, no great inconvenience could 
arise from delay. 

But with respect to the allowances for 
a police force made by the Government, 
whether in land or in money, the case 
was quite different. They were included 
in the Settlement, and if any additional 
charge was to be thrown upon the land¬ 
holder in respect of such allowances, it 
was necessary that it should be ascertained 
as part of the settlement. No difficulty as¬ 
certaining the fact could possibly exist. 
The assessment had been very recently 
made, and the officers who had made it 
must, in every case, be perfectly aware 
whether any such allowances had or had 
not been made. 

In pursuance of these Regulations, Mr. 
Dickenson, the Collector of Bhagulpore, 
was required to report whether, in the 
Settlement for Khuruokpore, any such 
allowances had been made ; and on the 
29th of April, 1794, he makes his report 
in the negative. His words are these 
(contained in a letter addressed to the 
President and Members of the Board of 
Revenue of Fort William, relating to this 
and other Zemindaries) :—“ In obedience 
to the 36th Article, I have made the ne¬ 
cessary inquiries, but do not find that any 
allowances, either by deduction from their 
jumma , permission to appropriate the pro¬ 
duce of lands, or any other mode, have 
been granted to any proprietor for keep¬ 
ing up a police establishment.” 

This inquiry took place before any per¬ 
manent grant had been made of this Ze - 
mindary , and with a view to such grant. 

No claim to resumption of lands or to 
alteration of jumma was, or, upon the 
footing of the report, possibly could be, 
set up by the Government ; and nearly 
two years afterwards, namely, on the 25th 
of January, 1796, the Government made 


a grant to the Rajah, of the whole Zemin- 
dary of Khuruckpore, including the lands 
in question, to hold to him in perpetuity 
at the jumma assessed in 1789-90, namely, 
Rs. 65,459. 8a. 10|p. 

It is said that Mr. Dickenson made this 
report under a mistake. A mistake of 
what ? Not of facts, certainly. The ex¬ 
istence and nature of these Ghatwally 
tenures, the extent to which they pre¬ 
vailed in this District, and the mode in 
which they had been dealt with in making 
the assessment, must, from the circum¬ 
stances which have been stated, have been 
perfectly familiar both to the Collector 
and to the Board of Revenue. 

But was he under a mistake of law 1 
That he considered the Ghatwally lands 
as not within the meaning of the clause 
in questiou is abundantly clear, and if he 
was mistaken as to the intentions of the 
Government who had framed it, a mis¬ 
take so deeply affecting their revenues, 
and reaching to such a great extent of 
territory, must at once have excited the 
remarks and the remonstrance of the 
Revenue Board ; but they make no objec¬ 
tion to his view of the subject, and, ac¬ 
cordingly, the grant is made on the terms 
already stated : the grantee holds under 
it, and for more than forty years no at¬ 
tempt is made to disturb it. 

It would seem to be very difficult, un¬ 
der such circumstances, to permit any 
part of the lands so granted to be re¬ 
sumed on any allegation of mistake, if 
there were reason to suppose that any 
mistake had been made. 

Indeed, by Regulation II. of 1819, the 
East India Company formally “renounce 
all claim on the part of Government to 
additional revenue from lands which were 
included within the limits of estates for 
which a Permanent Settlement has been 
concluded, at the period when such Settle¬ 
ment was so concluded, whether on the 
plea of error or fraud, or any pretext 
whatever, saving, of course, melials ex¬ 
pressly excluded from the operation of 
the Settlement.” 

But their Lordships are far from think¬ 
ing that there was any mistake either on 
the part of the Collector or of the Board 
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of Revenue. All the information which 
their Lordships can obtain with respect 
to those lands leads to a different conclu- 
sion. 

In Mr. Grant’s Analysis of the Finances 
of Bengal, addressed to the Court of Di¬ 
rectors, in the year 1786, and printed in 
the Appendix to the Fifth Report of the 
Select Committee on the Affairs of the 
East India Company, p. 268, the Zemin - 
dary of Beerbhoom is stated to have been 
conferred by Jaffier Khan on an Affghan 
or Patan tribe, “ for the political purpose 
of guarding the frontiers on the west 
against the incursions of the barbarous 
Hindoos of Jharcund, by means of a war¬ 
like Mahomedan peasantry entertained as 
a standing militia, with suitable territo¬ 
rial allotments, under a principal land¬ 
holder i” and Mr. Grant afterwards de¬ 
scribes the tenure “ as in some respects 
corresponding with the ancient military 
fiefs of Europe, inasmuch as certain lands 
were held La-Jchiraj , or exempt from the 
payment of rent, and to be applied solely 
to the maintenance of troops.” 

There is no doubt that the tenures 
here spoken of are Ghatwally tenures, 
though they are not mentioned by that 
name. 

Beerbhoom immediately adjoins Khu- 
ruckpore, and in 1795 some Ghatwally 
lands were transferred from Beerbhoom 
to the District of Bhagulpore, in which 
Khuruckpore is situate, and in 1797 lands 
of the same description were transferred 
from Bhagulpore to Beerbhoom. 

In 1813, a report was made by the Col¬ 
lector of Bhagulpore to the Magistrate of 
Beerbhoom, in answer to certain inquiries 
with respect to Ghatwally lands in his 
District. The Collector states, that the 
Ghatwally lands in his District are of four 
kinds : First. The lands already referred 
to as granted by Mr. Cleavland. These 
he states to have been allotted in the en¬ 
virons of the forests, at the foot of certain 
mountains, which he names in various 
Pergunnahs , and amongst others “ Per- 
gunnah Kankjole, and in some other vil- 
leges of the Khuruckpore estates, to cer¬ 
tain Ghatwals and watchmen in lieu of 
salaries, in the proportion of the number 
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of watchmen attending the said Ghatwals 
to attend to and guard the watch stations 
at the passes, and to patrol the precincts 
of the villages, that no mountaineers might 
be able to descend from those passes of 
the mountains to commit night attacks, 
to invade or assault, or to plunder money 
or cattle, or to create disturbances.” The 
second class the report describes as, “ The 
Ghatwals attached to the Khuruckpore 
estates, who pay a stipulated rate of rent 
for their lands and villages, being bound 
to protect and guard the highways, to 
watch the stations at the passes, to pre¬ 
vent disturbances being created by the 
mountaineers, thieves, and highwaymen. 
They hold their lands in virtue of sunuds 
granted by the Zemindar of Khuruckpore, 
except some who have received theirs from 
the former authorities.” The report then 
proceeds to state, “ That when the Zemin - 
dar , or Government authority, wishes to 
appoint a Ghatwal to guard the frontiers 
of the villages, it is his duty to ascertain 
the produce of the villages, the quantity 
of Ghatwally lands therein, and after de¬ 
ducting a certain rate in the ratio of the 
guards with the Ghatwals , in lieu of wages, 
to fix a certain rent to be paid by the 
Ghatwals .” 

After mentioning other descriptions of 
Ghatwally lands, he states his opinion, 
that the Ghatwals have no right of in¬ 
heritance or proprietary interest in their 
lands, but hold right of possession as long 
as they perform the terms and conditions 
of their sunuds. The report then states, 
that at the time of the Decennial Settle¬ 
ment, the Ghatwals were not treated as 
independent Talookdars; that no Settle¬ 
ment was made with them, but that they 
were included in the Settlement of the 
Zemindar of whom their lands were held. 

In 1816, another report was made by 
the Collector of Bhagulpore, in which it 
is stated, that the Ghatwals pay a fixed 
rent to the Zemindar of Khuruckpore, 
and continue under his control, direction, 
and subjection, while the Rajah is an¬ 
swerable to the Collector for the rents of 
the entire district of Khuruckpore. 

With respect to the Ghatwally tenures 
in Beerbhoom, it is stated in a Regula- 
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tion passed with respect to them in 1814 
(Regulation XXIX. of that year), that 
the class of persons called Ghatwals in 
the District of Beerbhoom, form a pecu¬ 
liar tenure, and that every ground exists 
to believe, that according to the former 
usages and constitution of the country, 
thi 3 class of persons are entitled to hold 
their lands, generation after generation, 
in perpetuity, subject, nevertheless, to the 
payment of a fixed and established rent 
to the Zemindar of Beerbhoom, and to the 
performance of certain duties for the 
maintenance of the publio peace and sup¬ 
port of the police. 

This description is confined in terms to 
the District of Beerbhoom, but in the 
case of Hurlatl Sing vs. Jorawun Sing (6, 
Sud. Dew. Rep., 170), which occurred in 
1837, a question arose as to the nature 
of these tenures generally, the point for 
decision being, whether they were divi¬ 
sible on the death of a Ghatwal or des¬ 
cended to his eldest son. One of the 
Judges states, that these tenures are very 
common in the Nerbudda territory for 
the protection of the Ghats. Another of 
the Judges seems to consider them as 
Chackeran lands ; and the Court was of 
opinion, that the lands being held condi¬ 
tionally on the performance of certain 
defined duties, they were not divisible on 
the death of the Ghatwal , but descended 
to the eldest son. 

Lands of this description could not 
properly be considered as lands of which 
the Zemindars had been permitted by the 
Government to appropriate the produce 
to the maintenance of Tannah, or police 
establishments. They were held by a te¬ 
nure created long before the East India 
Company acquired any dominion over the 
country, and though the nature and ex¬ 
tent of the right of the Ghatwals in the 
GhatwaMy villages nmy be doubtful, and 
probably diflered in different Districts 
and in different families, there clearly was 
some ancient law or usage by which these 
lands were appropriated to reward the 
services of Ghatwals; services which, al¬ 
though they would include the perform¬ 
ance of duties of police, were quite as 
much in their origin of a military as a 


civil character, and would require the 
appointment of a very different class of 
persons from ordinary police officers. 

We find accordingly that the office of 
Ghatwal in this Zemindary was frequently 
held by persons of high rank. 

Before the date of the Regulations, and 
in 1783, we have a letter from the Col¬ 
lector of Bhagulpore to the Rajah Kadir 
Ali, informing him that the Ranee Sur- 
bissureo (who from the title must have 
been a female of high rank) had been 
dismissed from her office of Ghatwal of 
Jummee Humapa, which is situate in the 
Khuruckpore estates, by order of the Go¬ 
vernor-General in Council, and intimating 
that, “ as the office is in your Highness’s 
gift, your Highness will, should you deem 
it necessary and proper, appoint a person 
to the office of Ghatwal of the said Ter - 
gunnah , to watch day and night at the 
said Ghat. Should it be advisable, your 
Highness may retain it under your High¬ 
ness’s control, informing the Court of the 
circumstance.” Surely the language here 
used in speaking of the Ghatwal is little 
suited to the appointment of a police 
officer. It is rather that which in ancient 
times in England might have been ad¬ 
dressed to a Lord of the Marches with 
respect to a chieftain under his orders. 

Again, the officers contemplated by the 
resumption clause, were a class whom the 
landowner was in future prohibited from 
keeping. Was this the case of the Ghat¬ 
wals ? Why, we have a letter from the 
Collector of Bhagulpore to the Rajah of 
Khuruckpore, on the 1st of September, 
1808, in which ho observes, “as the 
settlement of rent between the watchmen 
and yourself rests with you, as also does 
the dismissal and transfer of the Ghatwals, 
&c., as usual and customary on your es¬ 
tate, the Magistrate has no objection to 
the measure” (which the Rajah had pro¬ 
posed to take), ‘‘ nor is the Collector op¬ 
posed to the step and in the reports of 
the Collectors to which we have already 
referred, it is stated, that it is the province 
of the Rajah to appoint and dismiss the 
Ghatwals attached to the Khuruckpore 
estates ; that lie usually, but not always, 
makes a report to the Goverirtnent when 


65 


124—27 




PRIVY COUNCIL JUDGMENTS 


[J, 



he does so, “that the settlement rests 
with him, and he raises or depresses the 
rent.” 

The appointment of Ghatwal has been 
continued, with the assent of the Govern¬ 
ment, up to the present time. 

Upon this review of the evidence, their 
Lordships are of opinion, that if any at¬ 
tempt had been made in 1796 to resume 
these lands under the Regulation now in 
question, such attempts must have failed, 
and that, therefore, there can be no 
ground for the claim now set up by the 
Bengal Government. 

It may be proper to notice the proceed¬ 
ings which have ended in the judgment 
against which the present appeal is 
brought. 

It appears that on the 29th of Novem¬ 
ber, 1836, the Government in India or¬ 
dered that if the Ghatwally lands were of 
a nature to be resumed they be subjected 
to resumption. 

The proceedings to be taken for the 
purposes of resumption, and the Court or 
tribunal which is to decide the matter, 
are of a special character. 

The Collector of the District, or his 
deputy, enters on record, a claim to as¬ 
sess the disputed land; notice is given to 
the owner; upon their answers, and upon 
evidence, the Collector who has made the 
claim, or one of his deputies, decides upon 
its validity, and if either party is dissatis¬ 
fied, there is an appeal to a Special Com¬ 
missioner appointed by the Government. 

On the 1st of May, 1838, Mr. Travers, 
then Special Deputy Collector of the Dis¬ 
tricts of Bhaugulpore and Monghyr, en¬ 
tered the following claim on the part of 
the Government against Toofany Sing, 
Gliatwal , who was in possession of the 
disputed lands in this case :— 

“Claim to assess 755 beghas oi Ghat¬ 
wally lands, situate on Ghat Fovjdar Tup- 
pet Dhumsaeen. As it appears from an 
examination of the Ghatwally books, fur¬ 
nished by the Magistrate of this District, 
for the year 1819, C. E., that the lands 
in dispute have been appropriated rent- 
free by the said Defendant, as belonging 
to the said Ghatwally , and as it is neces¬ 
sary under Regulation II. of 1819, C. E., 
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and Regulation III. of 1828, C. E., to in¬ 
quire into the legality or otherwise of the 
deeds of grant, it is, therefore, ordered, 
that this case be numbered and placed 
upon the file of the Court, and that no¬ 
tice be served upon the Defendant.” 

It does not very distinctly appear from 
this statement of the claim, upon what 
grounds it was intended to be rested, but 
we collect that it was thought that these 
lands were not included in the estate of 
Khuruckpore ; that they belonged to the 
Ghatwal ; and that as no Settlement had 
been made with him, they were still the 
subject of settlement, or, in other words, 
of assessment. 

The matter then came upon some in¬ 
terlocutory proceedings before Mr. Alex¬ 
ander, described as Officiating Special 
Deputy Collector of the Districts of Bha- 
gulpore and Monghyr, and on the 10 th 
of November, 1838, he made a minute in 
part in these terms :—“It is consequent¬ 
ly decided that these lands were condi¬ 
tionally granted : but, firstly, the officers 
do not perform those conditions; and, 
secondly, the Government have no need 
of their services ; besides which, it is evi¬ 
dent that the said lands have not under¬ 
gone any settlement up to the present 
time, for the settlement was effected in 
1197, F. E., while the said lands were set 
apart in 1181, F. E. ; and notwithstanding 
that 2 annas per begha used to be paid to 
the Zemindar for certain lands, yet, as that 
cannot be considered rent, but a simple 
fee, in acknowledgment of the right of 
the Zemindar , the said lands are conse¬ 
quently of a nature to be resumed.” It 
was then ordered, “ that the Defendant 
produce any document in his possession 
invalidating the above-mentioned circum¬ 
stances within a week, otherwise judg¬ 
ment would go iu favour of Government, 
without any plea in opposition being 
taken into consideration.” 

The Rajah of Khuruckpore was ap¬ 
parently supposed to have nothing to do 
with the question ; he was not made a 
party to the proceedings, nor served with 
notice of them ; but, on the 27th of No¬ 
vember, 1838, he presented a petition, 
stating that he was the owner of the land, 





and that Toofany Sing held under a lease 
from him. 

The original Defendant put in his an¬ 
swer, stating, that he and his ancestors 
for several generations had held these 
lands at a rent of 2 annas per begha from 
the Rajah of Khuruckpore, and that lands, 
including thirty-six original villages, be¬ 
side others subsequently added, were 
held by the same tenure of the Rajah. 

A great deal of evidence was gone into ; 
many inquiries were ordered, in the re¬ 
sult of which, it distinctly appeared, that 
these lands were part of the estate of 
Khuruckpore, and had been included in 
the Settlement for that estate ; and, ac¬ 
cordingly, on the 9th of December, 1838, 
Mr. Alexander pronounced a decision 
founded on those proofs, in which he de¬ 
clared that the lauds were of the nature 
of Chaclceran lands $ that they were not 
of a nature to be resumed ; and he order¬ 
ed the claim of Government to be dis¬ 
missed. 

Like decrees were at the same time 
pronounced by Mr. Alexander in the ten 
other suits. 

Not long after these judgments were 
pronounced, judgments to which no ob¬ 
jection can be made, except that they 
ought to have awarded costs of suit to 
those who had resisted the claims made 
against them, Mr. Alexander, unfortu¬ 
nately for all parties, altered his opinion, 
and thought that although the suits 
might not be maintainable, on the grounds 
originally taken, they might be supported 
under clause 4, section 8, of Regulation 
I. of 1793, and he applied for permission 
to review his judgment. 

The form of proceeding did not allow 
this to be done; and on the 31st of De¬ 
cember, 1839, the Government appealed 
to the Special Commissioners, bringing 
forward the clause just mentioned, and 
also insisting that the lands were not in¬ 
cluded in the Settlement of the Khuruck¬ 
pore estate. 

Before this appeal was heard, the in¬ 
terest of Maha Rajah Rehmut Ali Khan, 
the original opponent of the Government’ 
had been assigned to the father of the 
present Appellant, and he was admitted 1 
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a Respondent to the appeal of the Go¬ 
vernment. 

During the course of these proceedings, 
the same question had been raised by the 
Government with respect to other Ghat - 
wally lands in other Pergunnahs of this 
Zemindary; and on the 29th of May, 
1838, Mr. Travers, in some of these suits, 
decided in conformity with Mr. Alexander’s 
decision, and dismissed the claim of the 
Government, and, it is said, that these 
decisions were confirmed by the Special 
Commissioner on appeal. 

Other suits, on the other hand, of the 
same description, came before Mr. Alex¬ 
ander, who decided them, not in confor¬ 
mity with his first determination, but 
according to the view which he had sub¬ 
sequently taken. 

On the 21st of May, 1841, the appeal 
in the present suit came before Mr. 
Elliott, Special Commissioner, who re¬ 
versed the decision of Mr. Alexander, 
stating as the ground of his judgment, 
that it was evident that the Gkatwally 
lands in dispute in this case, as well as 
in the other Gkatwally suits, were distinct 
and separate from the Settlement made 
by the Government. He established, 
therefore, the claim of the Government, 
and ordered that all the costs of the suit 
should be borne by the then Respondents. 

The concurrence of another Special 
Commissioner was necessary to give effect 
to this deoision (a), and on the 27th of 
December, 1842, the case came before 
Mr. D’Oyley. 

Mr. D’Oyley differed from Mr. Elliott, 
and the case was, therefore, remitted to 
Mr. Moore, Special Commissioner for Cal¬ 
cutta and Moorshedabad. 

That* geutleman directed an inquiry to 
be made of the Secretary of the Sudder 
Board, for the purpose of ascertaining 
whether the Ghatwallg lands had been ex¬ 
cepted from the Settlement of the Khu¬ 
ruckpore estates or not; and finding that 
they had not been so excepted, he con¬ 
curred in the opinion of Mr. D’Oyley, and 
ordered that the appeal of the Government 


(a) Soe Ben. Reg. IIL of 1828, see. 4, cl. 6. 
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in this, and the other ten suits of the same 
nature, should be dismissed. 

The Government was still dissatisfied, 
and on the 19th of September, 1843, they 
applied for a review of the judgment. 

The case came again, on several occa¬ 
sions, before Mr. Moore, who directed 
many more inquiries, the result of which, 
in the opinion of their Lordships, was to 
confirm the decision at which he had 
already arrived. Mr. Moore, however, con¬ 
sidered that his former judgment was 
erroneous, and on the 9th of July, 1844, 
he reversed it. On the 9th of September, 
of the same year, the case came before Mr. 
Gordon, a Judge of the Sadder Court, 
vested with the powers of a Special Com¬ 
missioner, under the orders of Govern¬ 
ment, who expressed his concurrence in 
that decision ; and, at last, on the 27th 
of June, 1845, a final judgment in favour 
of the Government was pronounced by 
those gentlemen, resting their decision, 
as we understand it, on the ground that 
these lands were, in reality, lands grant¬ 
ed for police establishments, and were to 
be considered as provided for in clause 4, 
section 8, Regulation I. of 1793. 

From that decision the present appeal 
is brought to Her Majesty in Council, and 
it is scarcely necessary to say, that their 
Lordships must humbly report to Her 
Majesty their opinion that the decision 
complained of ought to be reversed. They 
have already sufficiently explained the 
reasons for their opinion, namely, that 
these lands are not properly within the 
meaning of the clause relied on by the 
Respondent, that they were a part of the 
Zemindary of Khuruokpore, and were in¬ 
cluded in the Settlement for that Zemin¬ 
dary , and covered by th ejumma assessed 
upon it. 

If any case should occur in which lands 
of Ghatwally tenure, though not, in their 
Lordships’ opinion, properly falling with¬ 
in the meaning of the Regulation, have 
nevertheless been dealt with as such, and 
have not been included in the Settlement 
of 1793, such case will have to be decided 
upon its owu circumstances, and will not 
bo governed by their Lordships’ present 
decision. 
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With respect to the costs of the pro¬ 
ceedings which have taken place, their 
Lordships do not doubt that the Bengal 
Government, in bringing forward this 
claim, have acted under a sense of pub¬ 
lic duty, but it is an attempt to disturb, 
upon insufficient grounds, a Settlement 
which subsisted without dispute for above 
forty years, during all which time the right 
to disturb it, if it exists at all, existed 
with as much force as when the proceed¬ 
ings were instituted. The claim has 
been persisted in after several decisions 
against the Government by their own 
officers acting as Judges ; the decree in 
their favour has been finally obtained 
upon grounds different from those on 
which it was originally sought, and the 
Appellant has been exposed to a long and 
most expensive litigation. Under these 
circumstances, their Lordships think that 
they should do but imperfeot justice, if 
they did not humbly recommend to Her 
Majesty that the Respondent should be 
ordered to repay to the Appellant all the 
costs which they have received from him 
under orders of the Judges below, and 
should also bo ordered to pay to him the 
costs which he has himself incurred in 
these proceedings, including the costs of 
the present appeal. 


19th and 20tli June, 1855. 
Present : 

The Right Hon. T. Pemberton Leigh, the 
Right Hon. Lord Justice Knight Bruce, 
the Right Hon. Sir Edward Ryan, and the 
Right Hon. Sir John Patteson. 

On Appeal from Sudder Deivanny Adawlut 
at Bombay. 

Nusserwanjee 
and others,* 

versus 

Meer Mynoodeen Khan 1 
Wullud Meer Sudroo- \ Respondent: 
deenKhan Bahadoor ,... ) 

Under Sec. 3, clause 1 of Bombay Regulation VII. 
of 1827 the deed of reference to arbitration must 
contain a definite time within which the award is 
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to be made. Consent of parties to waive such omis¬ 
sion cannot give jurisdiction. In the present case, 
the reference mentioned no timo within which the 
award is to be made ,—Held that the award was bad 
and cannot have the force of a decree and their 
Lordships directed the award to be taken off the 
file. 

Sir John Patteson : 

This case comes before their Lordships 
under a Regulation in India, No. VII. of 
1827, and the question is, whether or not 
the submission and the award are within 
the terms of that Regulation. 

The objections that have been taken 
are of a technical nature. The first is, 
that no time is specified in the deed of 
submission (which it is said is required 
by that Regulation), within which the 
award should be made, and that the omis¬ 
sion of the time prevents the award from 
being entitled to be enforced as a decree 
of the Zillah Court, according to the Re¬ 
gulation itself ; and the second objection 
is, that there was an omission in the deed 
of submission as to the nature and extent 
of the subject-matters referred to arbitra¬ 
tion, which, however, was not the case 
with the original deed, because the peti¬ 
tions on which the submission went, were 
stated to have been attached to the ori¬ 
ginal deed, and those petitions forming 
part of the deed, though they were not 
filed in the Zillah Court with the deed 
itself and the award, so as to enable that 
Court to proceed as upon a decree of their 
Court. There were other objections as 
to whether the award was final or not. 

Their Lordships have been very much 
struck with the first and second objections 
which were taken, as to whether or not 
the case really comes within the Regula¬ 
tion of 1827, and it is upon those objec¬ 
tions that they propose to advise Her 
Majesty. 

Now, Regulation VII. of 1827 recites, 
“That it is advisable for the easy and 
amicable settlement of disputes of a civil 
nature, that the parties should have the 
means of adjusting them by arbitration, 
without being obliged to resort to a Court 
of Law, and that an award duly pro¬ 
nounced should have the force of a decree 
of the Court.” It is very likely that this 


Regulation may have been enacted by 
the Legislature in India, with some re¬ 
ference to the Act of Parliament in this 
country, the 9th and 10th Will. III., cap. 
15, by which submissions to arbitration 
were authorised to be made rules of Court, 
and enforced by process of contempt of 
Court, as if it were a proceeding actually 
in Court; it is very possible that that 
was so, but the difference between the 
law in England and the law in India, in 
that respect, is very marked, because, by 
the 9th and 10th Will. III., cap. 15, all 
that is enacted is, that if parties choose 
to submit their differences to arbitration, 
they may insert in the submission the 
agreement between them, that the sub¬ 
mission may be made a rule of any of 
His Majesty’s Courts of Record, upon an 
affidavit made by the witnesses to the 
submission, that there is such a clause ; 
but there is no mention made in the Sta¬ 
tute of Will. III. with respect to what 
the submission itself shall contain ; it is 
left entirely to the parties themselves to 
put into the submission anything they 
think fit. Therefore, the cases which 
have been cited upon that subject, with 
respect to the enlargement of time by 
consent, although not in the very terms 
in the deed of submission, are really be¬ 
side the question which their Lordships 
have now to consider. No question arose 
in those cases, as to whether or not the 
deed of submission could be made a rule 
of Court; the only questions were, whe¬ 
ther the terms of the deed of submission, 
such as they were, had been complied 
with, so as to make the award a sufficient 
one, that the Court might either enforce 
it by attachment or order it to be set 
aside ; the motion generally was to set it 
aside, but, as I have said before, all these 
cases have nothing to do with the present 
question. 

The present question turns upon this 
principle, that wherever jurisdiction is 
given to a Court by an Act of Parliament* 
or by a Regulation in India (which has 
the same effect as an Act of Parliament), 
and such jurisdiction is only given upon 
certain specified terms contained in the 
Regulation itself, it is a universal princi- 
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pie that these terms must be complied 
with, in order to create and raise the 
jurisdiction, for if they be not complied 
with the jurisdiction does not arise. 

Now, it is said here, that there is one 
condition in which this Regulation has 
not in terms been complied with. The 
Regulation, by sec. 1, cl. 1, enacts, that 
any such matter of dispute as is cogniza¬ 
ble in a Civil Court, may, for the pur¬ 
poses specified in the Regulation, be re¬ 
ferred, by mutual consent of the parties, 
to one or more arbitrators, chosen in such 
a manner as may be agreed on by the 
parties, and then the Regulation specifies 
who shall be qualified to act as arbitra¬ 
tors. And cl. 1, sec. 3, states, that when 
the choice of the arbitrator or arbitrators 
shall have been made, the parties shall 
execute a deed of reference, which may 
be upon unstamped paper, showing the 
names of the arbitrator or arbitrators; the 
nature and extent of the matters referred ; 
the date of reference'; the time within which 
the award is to be given $ the signatures 
of the parties, and of two witnesses j and 
the consent of the parties to abide by the 
award, with any conditions that may be 
involved, such as whether the decision of 
a majority is to be conclusive, or whether 
an umpire is to be appointed, and so on. 
Then a form of a deed of reference is 
given ; but it is expressly stated, that it 
is not requisite that the deed of reference 
should be framed according to that form, 
and it provides for the award being deli¬ 
vered within ten, or as many days as shall 
be specified, and that it contain the mat¬ 
ters and be framed according to the rule 
specified in the preceding clause. Now, 
that provision is certainly not intended 
to put the thing altogether at large, and 
let the parties draw up their reference in 
any way they may think fit, without re¬ 
gard to the first part of the third section, 
because it expressly provides that it shall 
contain the matters, and be framed ac¬ 
cording to the rules specified in the first 
clause. It seems, therefore, that the 
Legislature of India, in passing this Re¬ 
gulation, attach importance to the mat¬ 
ters, which they expressly enact shall be 
contained in the deed of reference. 
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Now, we are asked to consider, that, as 
far as regards the insertion of the time 
within which the award is to be made, it 
is directory only. Their Lordships are 
quite at a loss to see how they can pos¬ 
sibly so construe that clause. It is in¬ 
cluded with a number of other things, 
and if we say the insertion of the time is 
directory only, there seems no reason why 
all the other things that are there speci¬ 
fied should not also be considered to be 
directory, or why they might not be dis¬ 
regarded altogether by the parties if they 
thought fit to do so. Another argument 
that was used upon this third section 
was, that so far as regards the insertion 
of time, that was, in truth, only inserted 
with a view to the seventh section, in 
which it is enacted that if pending an 
arbitration a suit be instituted, that suit 
may be stayed upon proof that the suit 
and arbitration relate to the same mat¬ 
ters, and that the time for making the 
award has not expired. Here it is said 
by anticipation that the Legislature put 
into the third section the requirement 
that the time should be specified with a 
view to the seventh section j that if any 
suit should be instituted in the meantime, 
that suit might be suspended until the 
reference should be terminated. This is 
really a very ingenious but at the same 
time a very far-fetched argument, and a 
construction which their Lordships cannot 
think the Legislature of India at all in¬ 
tended when they framed this Regulation. 
It is manifest they required by the third 
section that the time Bhould be mention¬ 
ed, and they required by the fourth 
clause of that section, that if the time 
be enlarged, it must be done in a parti¬ 
cular manner, and with the same for¬ 
malities as the deed itself, which was 
to be executed before two witnesses: and 
then they go on to make a provision 
which is very natural, namely, that if any 
suit is instituted pending an arbitration, 
that suit shall be suspended until the 
arbitration is determined. That it is con¬ 
sistent to state, therefore, that the third 
section has only reference to the seventh 
section, seems to their Lordships to be 
going much further than they can yen- 
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ture to do, particularly when it is consi¬ 
dered that references had formerly been 
made in India under the name of “ Pun - 
chayetSj” which had been attended with a 
very great and unreasonable delay. It 
might probably have been the intention 
of the Legislature in framing this Regula¬ 
tion to prevent such delays from taking 
place, and that might have been a very 
good reason why this requirement should 
have been made, that the time should be 
specified in the deed of reference within 
which the award should be made. To 
regard it, therefore, merely as directory, 
or of little importance, would seem to be 
letting in one of those very mischiefs 
which were expressly intended to be 
avoided by this Regulation. It is diffi¬ 
cult, no doubt, for any Court to be quite 
sure that they know the reasons why an 
Act of Parliament is passed, or to account 
for the phraseology which is used in an 
Act of Parliament, or of a Regulation in 
India ; but this reason for requiring the 
time to be specified and for making the 
Regulation in these terms, does seem to 
be natural and probable. Not only so, 
but it seems to have been stated that 
that was likely to have been the cause, 
because their Lordships perceive that in 
the first decree of the Sudder Court in 
India in giving their judgment, the Court 
say, “ The Advocate-General says, it was 
by mutual consent that the time within 
which the award was to be given was not 
defined; if so, it was by mutual consent, 
and not by any fraud or inadvertence, 
that the deed of reference to arbitration 
was so drawn as that the award on it 
should never rise above the level of the 
ancient sluggish punchayetnamak, to in¬ 
vigorate and reform which, specially in 
regard to expedition, this Regulation was 
enacted j” so that the Court there treat 
it as a reason for this Regulation, that it 
was to avoid the delay. It then goes 
on:—“And considering that one of the 
parties is not generally amenable to Re¬ 
gulations, this condition, that the award 
should not have the force of a decree, was 
a very judicious one on the part of his 
antagonists, for no sooner didth ePukshee, 
who now seeks to exercise the force of the 


Court against his alleged creditor, receive 
himself an order from that Court to re¬ 
fund, pending the present inquiry, the 
money that had been paid to him wrong¬ 
fully through that Court, than he wrapped 
himself in his privileges, and demurred 
to its jurisdiction.” As to the latter part, 
it is immaterial in this case whether it 
be right or wrong j but the reason which 
they gave, and which they suppose to 
have been the cause of this Regulation, 
seems to have been strong in the mind of 
the Court at that time j neither did that 
pass away, because their Lordships have 
observed that in a subsequent decree 
when they reverse their former decree, 
they still adhere to this view; they 
say :—“ In prescribing that a time must 
be fixed for pronouncing the award, it 
may be admitted that the law intended 
to provide against procrastination and the 
evils attending the old form of punchayet. 
But the Court are struck with the force 
of the observation that in placing no res¬ 
triction of that kind on the arbitration, 
the object of both parties was to facilitate, 
not procrastinate, their proceedings, which 
they severally intended should be final. 
The arbitrator, who is now sitting in 
Court, has satisfied it that the time was 
waived by consent of both parties.” So 
that even in the last judgment when they 
reverse the former one, the Court still 
adhere to their view of the reason why 
the time was mentioned in the Regulation 
of 1827. Their Lordships cannot help 
thinking that that probably was the true 
account of the matter, and that the time 
within which the award was to be made was 
considered by the Legislature of India to 
be essential, to be of great importance 
and to be necessary to be inserted in the 
deed of reference in order to give to the 
award the force of a decree of the Zillah 
Court. It is said that it may have been 
that the arbitrator in this case being a 
Judge of the Zillah Court, and also agent 
for the Government of Surat, his time 
was very much occupied with public 
duties, and it may have been inconve¬ 
nient to him to limit the time for making 
his award, because his time being so 
much occupied with his public duties he 
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would have very little time to afford to 
investigate the matters that were so sub¬ 
mitted to him. That might have been a 
very good reason for giving a long time ; 
but it was not any reason whatever for 
altogether omitting to mention the time 
in the deed of reference. Then it is said, 
it is done by consent. Now, what the 
Sudder Court in the first instance states, 
would seem very forcible if it was origin¬ 
ally the case that all mention of the time 
was. omitted in the deed of reference by 
consent, and intentionally by both parties. 
One cannot help seeing that it may very 
possibly have been that neither party was 
willing that it should come within this 
Regulation, and that the award should 
have the force of a decree of the Zillah 
Court. If, on the other hand, it were not 
so, if it were inadvertently omitted, then 
the proper course would have been, when 
it was found out, to have had a fresh sub¬ 
mission, in which it could have been in¬ 
serted, in order to make the matter clear ; 
but they proceeded upon the case as if 
it had been done with consent of both 
parties. 

That brings it to the question, whether 
the consent of the parties to waive one of 
the conditions which is required by the 
Legislature in this Regulation can give 
jurisdiction to the Zillali Court. Now, 
it is quite clear, upon all principles and 
authorities whioh have been determined 
iu this country, that no such consent can 
give jurisdiction. That was decided in 
the case of Ansell rs- Evans (7 Term, 1), 
regarding a parol submission not coming 
within the Statute, 9th and 10th Will. 
III., c. 15. The Court there said, the 
parties cannot by consent give us the 
power which the Statute must give. In 
the case of a submission, they required 
two witnesses to attest the fact and bring 
it before the Court, and, therefore, they 
said, we cannot assume a jurisdiction by 
mere consent of the parties. Neither 
can the Zillah Court assume a jurisdic¬ 
tion to make this award have the force 
of a decree of Court merely by consent of 
the parties. 

If, indeed, we could have been satisfied 
that the timo was merely directory, the 
160—G2 


case might have been very different. 
Their Lordships are all quite clearly of 
opinion that they must take it that the 
Legislature of India meant distinctly to 
prescribe that any deed of reference un¬ 
der which an award was to be made, to 
have the force of a decree of the Zillah 
Court should contain all those matters 
which are specified in the section of the 
Regulation to which I have already refer¬ 
red. And these matters being omitted, 
their Lordships have, therefore, come to 
the conclusion that, although the award 
may have been a very good one in itself, 
it cannot have the force which this Re¬ 
gulation would have given to it if it had 
contained all the requisites which the sec¬ 
tions specify. 

This being so, it is sufficient upon that 
ground to decide this case. The other 
point, with respect to the petitions not 
having been filed along with the deed of 
reference, seems to their Lordships to be * 
hardly ripe for their decision if it were 
necessary to decide upon it at all, because 
the facts are not quite clear. It may be 
that the petitions were originally attach¬ 
ed to the deed of reference as mentioned 
in the deed of reference, it may be that 
possibly they may have been filed in the 
Zillah Court along with the deed itself, 
and not considered to have been of suffi¬ 
cient importance to be sent here, or it 
may be that they have become detached 
in some way that has not been accounted 
for. Although the question may very 
fairly have arisen upon whom the onus 
lay of showing the fact one way or the 
other, yet* the fact is not sufficiently clear 
upon the face of the proceedings to en¬ 
able their Lordships to come to a satis¬ 
factory conclusion about it. All that 
their Lordships decide is, that they are 
quite satisfied that it is necessary under 
this Regulation that the nature and ex¬ 
tent of the matter referred should be con¬ 
tained iu the deed of reference, not mean¬ 
ing by that, that every single thing should 
be specified which the parties dispute, 
but generally so as to be intelligible and 
clear, so that it may appear when once 
filed, if any future suit should arise, what 
it was that had been determined by the 
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arbitrator. Whether the reference to 
petitions of a certain date might be suffi¬ 
cient or not, or whether the petitions 
ought to have been annexed or not, it is 
not necessary for their Lordships to de¬ 
termine, as they are satisfied upon the 
first ground of objection, so as to render it 
unnecessary for their Lordships to express 
any positive opinion with respect to the 
second point. 

All the other objections that have been 
taken as to the award not being final, 
their Lordships do not enter into ; it may 
be doubtful how far a Court of Appeal 
could enter into that question at all, whe¬ 
ther it ought not to have been originally 
raised in the Zillah Court, and disposed 
of there. Many difficulties of that kiud 
may arise, but it is not necessary to say 
anything upon the subject ; there being 
one fatal objection, that objection must 
prevail. The consequence will be that 
their Lordships will advise Her Majesty 
to restore the original decree of the Sud- 
der Court, which directed that the award 
should be taken off the file of the Zillah 
Court, and to set aside the second decree 
of the Sudder Court. 

Under the circumstances, their Lord- 
ships are of opinion that the costs subse¬ 
quent to the first decree, including the 
costs here, ought to be allowed to the 
Appellants. 

20th, 21st and 22nd June , 1855. 

Present : 

The Right Hon. T. Pemberton Leigh, the 
Right Hon. the Lord Justice Knight Bruce, 
the Right Hon. Sir Edward Ryan, the 
Right Hon. the Lord Justice Turner, and 
the Right Hon. Sir John Patteson. 

On Appeal from the Sudder Deioanny 
Adawlut at Calcutta. 

Baboo Gunesh Dutt Singh,* Appellant, 
versus 

Maharajah Moheshur 
Singh, Baboo Basdeo 
Singh, and Baboo Kirut 
Singh, 

Family custom whereby the eldest son succeeds 
to the Raj Zemindary of Tirhoot to the exclusion 

* 6, Moore’s I. A., p. 164. 
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of other sons, for whom provisions were made for 
maintenance, upheld. 

Held that a custom to abdicate and assign by a 
formal deed the Raj to eldest son is good. 

The Right Hon. T. Pemberton Leigh : 

In this case their Lordships do not 
think it necessary to trouble the Counsel 
for the Respondents. We had very little 
doubt at the termination of the argument 
for the Appellant what judgment it would 
be our duty to recommend Her Majesty 
to pronounce, but we were extremely un¬ 
willing to intimate any opinion upon that 
subject until we had an opportunity, by 
a careful examination of the whole pro¬ 
ceedings, of ascertaining, whether there 
was anything to be found in them which 
would either alter or confirm that im¬ 
pression. We have had an opportunity 
of making that examination, and the re¬ 
sult of that is to remove all doubt from 
our minds as to the utter absence of any 
ground for the present appeal. 

Before adverting to the circumstances 
of the case, either of fact or of law, which 
are in controversy, it may be convenient 
to state those as to Which either there is 
no dispute, or as to wj/ich, in the opinion 
of their Lordships, r'A possibility of their 
being successfully disputed is removed by 
the evidence. 

In the month of July, 1775, Madhoo 
Singh succeeded to the Zemindary of 
Tirhoot. He succeeded to the Zemindary 
on the death of his brother Pratab Singh, 
who had previously been sole possession 
of it, Madhoo Singh during the life-time 
of his brother being in possession of a Per- 
gunnah called Dhurumpoor, as a Baboo 
allowance, which is a provision for young¬ 
er sons, as an appanage of the estate. 
Madhoo Singh had five sous ; Kishun 
Singh, his eldest son, died without issue 
in his father’s life-time, and a younger son 
called Ramaput Singh was adpoted into 
another family, and ceased, therefore, to 
be a son of Madhoo Singh. There re¬ 
mained, therefore, three sous of Madhoo 
Singh, namely, Chutur Singh, his eldest 
son, Kirut Singh, his second son, aud 
Gobind Singh, his third sou. 

On the 18th of June, 1807, Madhoo 
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Siugh, thinking himself at the point of 
death, and being, in truth, extremely ill, 
abdicated the Zemindary , and retired to 
Benares, or to the banks of the Ganges , 
for the purpose of dying there, and on 
that day he made a deed, upon which, in 
a great measure, the merits of this case 
turn. 

By that deed, after reciting that he was 
unwell, and was retiring from the world 
to die upon the Ganges, he transferred 
the Raj , as he called it, or the Zemindary 
in question, to his eldest son, Chutur 
Singh, and by the same deed he declared 
that he had already given one Pergunnah, 
Jedee, to his second son, Kirut Siugh, by 
way of provision as a Baboo, and another 
Pergunnah , Burkarpore Ragho, to his son 
Gobiud Singh, as a similar provision for 
him as a younger son. He made a simi¬ 
lar disposition of certain villages as a pro¬ 
vision for his daughters. This deed was 
executed on the 18th day of June. Ou 
the 27th of that month he presented a 
petition to the Judge of the Zillah Court 
of Tirhoot, stating the terms of this deed, 
and praying that it might be carried into 
effect. On the 4th of July, 1807, he pre¬ 
sented a similar petition to the Collector, 
praying that in his department this in¬ 
strument might be carried into effect by 
entering the estates in the names to 
which the deed transferred them. On 
the 12th of August, 1807, an order was 
made by the Collector accordingly, direct¬ 
ing those transfers to be entered, and on 
the same day the Collector issued an or¬ 
der to the tenants, ordering them to pay 
. their rents and assessments according to 
the terms of this deed ; and on the 14th 
of the same month, the Zillah Judge of 
Tirhoot sent a message or note to Chutur 
Singh, stating that he had received com¬ 
munication of this instrument, and that 
Chutur Singh should be put in possession, 
and remain in quiet possession according 
to the terms of that deed. 

With respect, therefore, to this instru¬ 
ment, and to the fact of its having been 
made, of its being considered valid, and 
carried into execution, at least adopted 
by all the authorities of tlie country, 
there can be no doubt, 
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But all this takes place during the time 
that Madhoo Siugh was alive; he conti¬ 
nues to live till the month of November, 
1807 ; no doubt is ever intimated by him, 
no suspicion suggested by him of any 
fraud having been practised upon him, 
or of there being any invalidity in this 
instrument, and upon this deed the pos¬ 
session in all respects, both with respect 
to the Raj, if it be a Raj , and with res¬ 
pect to the Pergunnahs given to those 
younger sons as Baboo allowances, is taken 
and confirmed according to the terms of 
the deed. 

Thus matters continued till the month 
of May, 1811, when Kirut Singh, the se¬ 
cond son, who was in possession of the 
Pergunnah Jedee, institutes a suit against 
his brother, Chutur Singh, for the pur¬ 
pose of obtaining one-third of the Zemin - 
dary. In the plaint in that suit he states 
the facts which I have alluded to, name¬ 
ly, the situation of the family, and the 
possession of the Raj by Chutur Singh. 
He then alleges that the Pergunnah which 
he held was given to him by his father 
upon his investiture with the Brahminical 
thread, and that he was not by the ac¬ 
ceptance of that Pergunnah deprived of 
his general rights in the Zemindary; and 
then he alleged that the Zemindary was 
divisible amongst all the sons, and that 
he, therefore, as one of the three sons, 
was entitled to a third share. He stated 
that his brother, Gobind Singh, was then 
a minor, but that when Gobind Siugh 
came of age, Gobind Singh would claim 
his third, or might claim his third, of the 
Zemindary. 

On the 7th of May, 1812, Chutur Singh 
put in his answer in that suit, and he 
there distinctly alleged that the posses¬ 
sion of the Pergunnah held by Kirut 
Singh was under the terms of this deed ; 
he denied the fact of any grant having 
been made upon the investiture, and in¬ 
sisted upon the validity of the deed, un¬ 
der which he was in possession, and of 
his right as sole heir to this Zemindary. 

On the 22ud of June, 1814, the suit of 
Kirut Singh was dismissed, and it was 
dismissed upon this ground ; that totally 
independent of all family usage whatever, 
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or of what the law might be if no such 
deed as that of 1807 had been assented 
to by the sons, Kirut Singh had taken 
possession of Pergunnah Jedee, and was 
then in possession under the terms of 
that deed $ that he had, therefore, assent¬ 
ed to the deed, and was bound by the 
whole effect of it. 

That judgment was pronounced on the 
22nd of June, 1814. Kirut Singh appealed 
against that judgment, and in the month 
of July, 1816, he abandoned that appeal, 
and by a deed of compromise and adjust¬ 
ment, distinctly recognised the title of 
his brother to the possession of this Ze- 
mindary , of this Rag, as it is there term¬ 
ed, as his undivided inheritance. On the 
4th of September, 1816, it appears that 
there was a deed executed by Chutur 
Singh, which it was said was connected 
with the deed of July, 1816. Their Lord¬ 
ships can find no connection between 
those two deeds ; there is nothing in the 
suit which had been instituted by Kirut 
Singh, in which the claim which Chutur 
Singh abandoned by the deed of the 4th 
of September, 1816, is raised or insisted 
upon by him. It never cau be consider¬ 
ed, in the opinion of their Lordships, as 
in the slightest degree affecting the vali¬ 
dity or the effect whatever it may be of 
that abandonment of the appeal, that this 
deed was executed by Chutur Singh. 
The effect of Chutur Singh’s deed was 
simply this, that Kirut Singh was to be 
put in possession of thirty-three villages, 
a comparatively small quantity of land, 
which had been given to him, not by a 
direct ancestor of the family, but by the 
Maharanee, the wife of one of those for¬ 
mer Rajahs, or at least a member of the 
family. Chutur Singh, it seems, had 
claimed that, not in this suit, but had 
claimed it, or set up some right to it, as 
a part of the Zevnindary , and, upon this 
deed of the 4th of September, he aban¬ 
doned it. The claim involved in this in¬ 
strument of the 4th of September, 1816, 
is thirty-three villages, whereas the right 
involved in the suit by Kirut Singh is one- 
third of fifteen hundred villages, a large 
Principality. There is no sort of connec¬ 
tion between those two instruments that 


we can perceive, and if there were it 
would be idle to represent that the one 
could be considered as a consideration for 
abandoning the claim to the other. 

Now, observe this takes place in 1816. 
Gobiud Singh had been in possession (as 
far as a minor can be in possession during 
his minority) of the Pergunnah which had 
been allotted to him, but in 1815 or 1816 
he came of age. Kirut Singh, in his suit, 
had adverted to his claim. I rather think 
he was guardian of Gobind Singh j but 
Gobind Singh, on coming of age, must 
have known, and could not have avoided 
kuowing, the question which had been 
raised iu this suit by his brother, Kirut 
Singh, and that if the possession of the 
Pergunnah which had been held by his 
brother was under that deed, he could 
have no claim, according to the decision 
of the Zillah Court, to any portion of the 
Zemindary . Now, in this state of things, 
what does he do 1 Having full knowledge 
of this claim, being called upon by the 
circumstances of the case, if he could dis¬ 
tinguish his case from Kirut Singh’s, to 
point out that distinction, and assert that 
claim iu a suit of his own : he lives for 
seven or eight years afterwards ; he ac¬ 
quiesces entirely in the possession of that 
Pergunnah; he raises no claim to the 
smallest portion of the Zemindary , and 
he dies in the month of June, 1822, 
leaving the present Appellant, his son, a 
minor. 

Now, at the death of Gobind Singh, 
the present Appellant was about a year 
and a half old. His father had remained, 
at all events, after he came of age, for 
seven or eight years in the possession of 
this Pergunnah under that title, whatever 
it was, by which at that time it was held. 
In 1837, I think, the present Appellant 
would come of age. It is not material, 
but on the death of Gobiud Singh the 
Appellant was made a ward of the Court 
of Wards, and during his minority the 
income of this Pergunnah wa 3 applied to 
his use. 

In 1839, Chutur Singh, who had thus 
remained during the whole of his life in 
the individual possession of this Zemin¬ 
dary, made a gift to his bod, Roodur 
66 2 1,81 — 83 
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Singh, according to the family custom, as 
it is alleged, by which he abdicated the 
Zemindary in favour of his son, and he 
soon afterwards died, and Roodur Singh 
took possession as sole Zemindar. 

On the 29th of July, 1839, the present 
Appellant instituted his suit. Now, it 
must be observed, that he had full notice 
of the ground upon which Kirut Singh’s 
suit had been decided, and the points 
which he had to make out, therefore, 
were these : that the Zemindary in its na¬ 
ture was divisible j that there was no 
deed, or no valid deed, executed which 
could destroy that divisibility, and that 
.he never had assented, whatever Kirut 
Singh might have done, to the deed of 
1807, by which, what they call a parti¬ 
tion of this family property was made. 

Accordingly, in his suit, he distinctly 
alleges, and it is the necessary foundation 
of his suit, that his possession of that 
Pergunnah had not been under the deed 
of 1807, but that grants had been made 
to each of the sons, and among them to 
Kirut Singh, upon their investiture with 
the Brahminical thread by their father; 
that upon the occasion of that investiture, 
a grant had been made to each son, of a 
Pergunnah , as a free gift by the father. 
He then disputed, as had been done in 
the former suit, the validity of the deed 
of 1807 upon other grounds, and he claim¬ 
ed one-half of this Zemindary . 

The answer put in by Roodur Singh 
insisted that the possession had been un¬ 
der the deed of 1807, and under the fa¬ 
mily usage, warranting the execution of 
that deed. In that answer he distinctly 
stated what was very important, that 
with respect to Kirut Singh there was 
not a pretence for saying that it had been 
made upon the investiture with the Brah¬ 
minical thread. It appeared upon the 
documents to which he referred, that 
there had been a gift made to him upon 
his birth by his father, as the eldest son, 
and that the documents in the Collector’s 
office, and the Magistrate’s office, distinctly 
proved that. Now, on the 31st of August, 
1841, the replication was filed by the Ap¬ 
pellant, still persisting in his statement 
of this grant having been made to all the 
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sons upon the investiture with the Brah¬ 
minical thread, and then for the first 
time he sets up a deed which he states is 
dated the 14th of March, 1806, by which 
he alleges that that grant to him was 
made. 

Now it appears, that Roodur Singh 
had a brother named Basdeo Singh, and 
when this claim was set up by the pre¬ 
sent Appellant, insisting that the Zemin¬ 
dary was divisible, and that he was en¬ 
titled to one-half of it, as coming from 
Madhoo Singh, it occurred naturally 
enough to Basdeo Singh, that if that were 
so he was entitled to one-half of that 
which belonged to Chutur Singh, and, 
accordingly, on the 20th of September, 
1841, he instituted a suit, and the effect 
of the success of those two suits would 
have been this : in the first place, one- 
half of the Zemindary must have gone to 
the present Appellant, and one-half of 
the remainder must have gone to Basdeo 
Singh. 

Now, there was this difference, and this 
difference only, in the questions which 
were raised in those two suits. In both, 
the validity of the deed of 1807 and the 
existence of the family custom were equal¬ 
ly in controversy. In the suit of the 
Appellant alone, could any point be raised 
as to the deed of 1807 becoming valid by 
acquiescence of the parties. In the Ap¬ 
pellant’s suit, therefore, both the family 
usage and the validity of the deed of 1807 
were raised, and also the point whether 
the present Appellant was or was not 
bound by the acquiescence of his father 
in the deed of 1807. These two suits in¬ 
volving in a great degree the same points, 
an order was made by which they were 
referred to the same Judge; they were 
heard at the same time, and there ap¬ 
pears to have been a reference made to 
the evidence in both suits. The evidence 
taken in one was referred to in the other. 
On the 31st of December, 1844, both 
these suits were dismissed. The first suit, 
the Appellant’s was dismissed in this 
manner : It was said by the Court, that 
he raised there two points, first the ac¬ 
quiescence, which, as they held to be de¬ 
cisively against him, it was unnecessary 
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to enter into the question of family usage 
in that case, because that was fully done 
in Basdeo Singh’s suit, in which equally 
with this it was an essential part of the 
case. In the two suits together, therefore, 
they decide that this is a Raj ; that fa¬ 
mily usage exists for which the deed of 
1807 was executed $ that the deed of 1807 
was a deed to which Gobind Singh as¬ 
sented, and by which the Appellant, his 
son, is bound. 

On the 10th of March, 1845, there was 
an appeal in both suits to the Sudder 
Court, and on the 27th of February, 1846, 
both appeals were dismissed. In August, 
1846, there was leave given to appeal to 
England. In 1850, Roodur Singh, the 
then Rajah, following the usage which 
had prevailed in this family, or was re¬ 
presented to have prevailed in this family, 
for at least two centuries, abdicated in 
favour of his eldest son, the present Res¬ 
pondent, and by an order made by the 
Sudder Court, the Respondent was sub¬ 
stituted for him in the appeal. 

Now, the questions which have been 
raised at their Lordships’ bar, and argued 
with that ability which we always find in 
the arguments of the Counsel who have 
been employed in the appeal, are these : 
The first question is as to the validity of 
the deed of Madhoo Singh, and that in¬ 
dependent of any acquiescence by Gobind 
Singh. Now, questions of general law of 
great importance have been raised, but 
which it appears to their Lordships do 
not really arise in the present case. We 
apprehend that the principle upon which 
we are about to proceed in this case ad¬ 
mits of no doubt or question whatever. 
By the general law prevailing in this Dis¬ 
trict, and indeed generally under the 
Hindoo law, estates are divisible amongst 
the sons, when there are more than one 
son; they do not descend to the eldest 
son, but are divisible amongst all. With 
respect to a Raj as a Principality, the 
general rule is otherwise, and must be so. 
It is a Sovereignty, a Principality, a sub¬ 
ordinate Sovereignty and Principality 
no doubt, but still a limited Sovereignty 
and Principality, whioh, in its very nature, 
excludes the idea of division in the sense 


in which that term is used in the present 
case. Again, there is no doubt that the 
general law with respect to inheritance, 
as well as with respect to other matters, 
may, in the case of great families where 
it is shown that usage has prevailed for 
a veiy long series of years, be controlled, 
unless there be positive law to the con¬ 
trary. Now, it is said in this case, that 
there is no positive law which excludes 
the divisibility of this inheritance, unless 
it be clearly proved to be an ancient Raj , 
which it is denied that it is. But Regu¬ 
lation XI. of 1793 really has no bearing 
upon the case, for the Regulation of 1793 
is confined to cases in which there is no 
deed and no Will executed. While there 
is a deed, or where there is a Will, it 
does not give a validity to that deed or 
that Will, which the deed or Will would 
not otherwise possess, but it leaves it 
precisely where it stood before ; therefore, 
the Regulation of 1793, and Regulation 
X. of 1800, and the authorities upon this 
point which have been referred to, do not 
appear to their Lordships to be at all in¬ 
volved in the consideration of the present 
case. 

The question, therefore, is, first, was 
this a real and true Raj. Now, upon 
looking into the evidence upon that point, 
one can hardly avoid expressing some sur¬ 
prise that even the strong necessity of 
the case could induce a doubt to be rais¬ 
ed upon that point at the Bar j because, 
what is the evidence 1 In the first place, 
it is not disputed that a considerable 
time before this country fell under the 
dominion of the East India Company, 
this was a Raj, with all the circumstances 
attending a Raj; that it was treated as 
such by the supreme authorities; it was 
treated as such by the vassals or tenants 
of the Raj, and that from that time to 
the present no question as to its being a 
Raj has existed. 

But the evidence goes a great deal fur¬ 
ther, and it is some satisfaction to their 
Lordships in this case to find that there 
is at length one case (I think I may al¬ 
most say it is the first I have ever seen 
in my experience in this Court), in which 
the parol evidence given in the case upon 
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the part of the Respondents is really 
worthy of the utmost attention. It is 
given by persons not liable to any impu¬ 
tation whatever, either in respect of their 
position, or in respect of the form and 
mode in which they gave their testimony. 

Now, the evidence which was given in 
this case is produced from nineteen wit¬ 
nesses, fourteen or fifteen of them, if not 
more, be Zemindars or TalooJcdars y per¬ 
sons of station holding property, payiug 
a large revenue to the Government, some 
Rs. 3,000, some Rs. 5,000, some Rs. 
4,000, some Rs. 8,000 ; all well acquaint¬ 
ed with the country, whose ancestors, as 
it appears in many instances, for twelve 
generations, in some for longer, and in 
others for a less period, have held lands 
in this District, who were interested, 
therefore, in knowing what the nature of 
this property was; and what is the ac¬ 
count which they give ? Why, the ac¬ 
count which they give is this, that this 
was a Raj. Independent of this, how¬ 
ever, there is the evidence of three Ca- 
noongoes, or Record-keepers, persons in 
this part of India especially, as it ap¬ 
pears from reports which we have had 
occasion to look into for another purpose, 
entitled to great credit, and who tell us 
that that which is stated in the parol 
testimony, as a tradition from their an¬ 
cestors by other witnesses, is consistent 
with their knowledge collected from the 
records which have been in their posses¬ 
sion. The account, therefore, which they 
give upon that point is this: that before 
the time of Mahesh Thakoor, above two 
hundred years ago, before the original 
founder of this family, Mahesh Thakoor, 
came into possession of it, it was a Prin¬ 
cipality, that it was granted by the Em¬ 
peror to this first founder of the family, 
and that ever since it has continued in 
this family, one and indivisible; but to 
that I will advert presently. Now, what 
do they tell us ? They are asked how 
they know this ; why they say, we know 
it for this reason, that the whole of this 
Sircar Tirhoot was originally included in 
it The whole of that great property was 
included in the possession of this family; 
they were the only rulers whom we knew, 
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and we knew they were the rulers, and 
we knew who they were, for this reason, 
that we and our ancestors held our lands 
from them, and until the East India Com¬ 
pany assumed the dominion over this 
territory, we paid our rents as vassals or 
as holders to the Lords of this Zemindary , 
who were the rulers of the country, we 
knowing nothing of the Emperor from 
whom the grant to this founder of the 
family was made, and we find the seal 
with the fish, which is not in its own ex¬ 
pression very intelligible, is stated to be 
an emblem of Sovereignty or of high no¬ 
bility granted by the Emperor to great 
families ; and if it were further necessary 
to inquire into the antiquity of this Ze¬ 
mindary before the possession of the East 
India Company, there is evidence which 
admits, in the opinion of their Lordships, 
of no doubt whatever that this was a Raj ; 
was a Principality indeed, the remnant of 
it, as it appears, extending even at the 
present time to about 1,500 villages. 

Well, then, in the next place, is there 
usage ? Is the family usage proved ? 
Now, the witnesses to whom I have already 
referred, one and all, speak of its being not 
only a Raj, but without divisibility. They 
state further, that according to their 
knowledge, it has always been treated as 
indivisible, and that there is no instance 
to be found anywhere in which there are 
two Rajahs to be found upon the records 
of the Supreme Government as coparce¬ 
ners of this Zemindary. Now, is that 
consistent with the evidence on the other 
side? Why, evidence on the other side 
there is none. The case has been ex¬ 
amined with the greatest ability and in¬ 
genuity, and in different parts of the case 
circumstances have been pointed out as to 
which it is said, “ Why, it is difficult to 
reconcile that with the statement.” Why, 
we are dealing with usage continued for 
two hundred years, and when you have 
no other knowledge than that which can 
be collected, after a great lapse of time, 
with the ignorance of those circumstances 
which might explain difficulties, it is im¬ 
possible but that there should be difficul¬ 
ties ; but I must say, that this is a case 
in which there are as few difficulties. 
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at least in my judgment, as I have ever 
seen. 

Now, let us see what the evidence is. 
The pedigree put in by the Respondent 
describes the original 'founder of the family 
and many of his successors, not as “ Rajahs” 
or “ Maharajahs,” but as “ Thakoors :” 
why, really, that is a circumstance which is 
utterly unimportant. The question is not 
what was the title or designation of the 
owner, but what was the nature of the 
property which the person held ? The 
term “ Rajah,” as it is well said, has been 
and may be usurped by almost anybody 
who is in a situation which would in any 
degree give countenance to it, as we find 
commonly enough in this country with 
respect to other titles. But we all know 
that in feudal times the greatest barons 
and princes in the feudal empire, in France 
especially at all events, held their estates 
without titles; one of them, I think De 
Courcy, boasting that he was neither 
King, nor Count, but Seigneur De Courcy. 
It may be just the same with this fami¬ 
ly. They may be called “ Thakoors,” 
they may be called “ Rajahs,” but that 
makes no difference. Nay, these very 
Baboos themselves, the younger sons of 
the family, are in this very case termed 
Maharajah Baboo so and so. 

But then, it is said, (and it is the cir¬ 
cumstance which alone appears to their 
Lordships to have any weight in this 
case,) but we give you evidence that with 
respect to one of those parties, Ram 
Singh, there was a joint possessor of this 
Zemindary , and we prove it in this way : - 
Nurindur Singh was in possession as 
Rajah, and during the time that he was 
in possession as Rajah, from about 1745 
down to 1752, we find several grauts 
made by Ram Singh of property within 
the limits Of this great Zemindary , most 
of them made for religious uses ; but whe¬ 
ther or not so made, it appears that one 
or two of those grants were subsequently 
confirmed by the Supreme Court. In the 
first place, it is quite consistent with 
possibility, and I should say with proba¬ 
bility, that this Baboo would have, as the 
sons of the family always appear to have 
had, a Baboo’s allowance, and that those 
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grants were made out of that property 
which he held as Baboo, or out of other 
property which belonged to him in his 
individual character, and which was the 
subject of his own acquisition. But there 
is further evidence, that some of these 
grants were confirmed by Maharajah 
Nurindur; and with respect to others 
which were not confirmed, it is perfectly 
notorious to everybody acquainted with 
Bengal usage, that there is a very great 
reluctance on the part of the great pro¬ 
prietors to interfere with property so ap¬ 
propriated, whether with or without law ; 
it is considered a sort of sacrilege so to 
do. 

I am not aware that there are any 
other circumstances established in the 
evidence in this case which is in the small¬ 
est degree inconsistent with that usage 
which is proved by the witnesses to have 
prevailed for this great length of time, or 
anything which can throw doubt upon the 
truth of that statement. 

But there is this, which really removes, 
as it appears to their Lordships, all doubt 
upon the case. This property was ac¬ 
quired about two hundred years ago; 
according to the case which the Appellant 
is compelled to insist upon, not only was 
it not subject to division, but it was left 
to descend without disposition ; it was 
not capable of being made the subject of 
disposition so as to exclude divisibility. 
Now, is it possible that in a period of 
two hundred years there should have been 
no division of this estate, or at least no 
such division as finally to divide and se¬ 
parate one portion of it from another ? 
It is absolutely impossible ; and can any¬ 
thing more strongly illustrate that im¬ 
possibility than this, that if the question 
he raises, whether the general Hindoo 
law prevails or not, be decided in his fa¬ 
vour, this Zemindary would naturally be 
split into portions ; the Appellant would 
take one portion, Basdeo Singh would 
take another half of the remaining half, 
and the Rajah would be left with only 
one- fourth 1 

Their Lordships, therefore, are quite 
unable to entertain any doubt, either as 
to the fact of its being a ftaj, or as to the 
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fact of the usage prevailing that the 
reigning Rajah has the power of abdicat¬ 
ing, and by deed assigning the Raj in 
favour of his eldest son or next immediate 
male heir; and we think that such usage 
is proved beyond all controversy to have 
prevailed in this country, and to have 
been acted upon in this instance. 

If that be so, it is not very important 
to enter into the consideration of the 
sunuds , which were commented upon by 
the Appellant’s counsel, the different 
grants which are represented to have been 
made, beginning with that by Maheeneth 
Singh in the year 1690, and continuing 
down to the present time. Their Lord- 
ships are unable to find any reason to 
doubt the validity of these instruments, 
except with respect to one. With respect 
to that one, it is said, that that deed pur¬ 
ports to bear date on the 12th of June, 
and that the Rajah is proved to have died 
on the 9th of that month, and that, there¬ 
fore, it could not be a genuine instru¬ 
ment. Well, the force of that argument 
depends, of course, entirely upon the ac¬ 
curacy with which these dates are given. 
Yet assuming that that instrument could 
not be genuine, upon which their Lord- 
ships in their present state of knowledge 
upon the subject are not able to pro¬ 
nounce any decided opinion, and striking 
that instrument out of the case, all the 
others would remain unimpeached, and 
that which is the most important of all 
would so remain. 

Then, if there were no deed, the Raj 
would descend indivisible ; but when we 
look at what has been done within the 
last one hundred years, there really seems 
to be scarcely room for the suggestion of 
a doubt that each of those different 
Rajahs has actually adopted the custom 
contended for, whether reasonable or un¬ 
reasonable ; and, with respect to the deed 
in question, it would be unnecessary if 
that custom prevailed : and it may be 
observed, that though undoubtedly before 
the Regulation of 1793 such a deed was 
useful only if the Zemindar abdicated in 
his life-time ; yet, if ho chose to retain the 
Raj 9 the deed was unnecessary as regards 
the Regulation of 1793 ; though it might 
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possibly be important for other pur¬ 
poses. 

If, therefore, the case stood only upon 
this, that the Appellant has totally failed 
in making out the divisibility of this in¬ 
heritance, and the invalidity of the deed 
of 1807, their Lordships would be clearly 
of opinion that he had failed altogether in 
the case ; but as the property is of very 
great value, and as we have taken the 
somewhat unusual course of stopping the 
Respondent’s counsel, it may be proper for 
us to advert to another point—namely, 
whether this deed of 1807 was assented to 
by Gobind Singh, so as to bind his son, the 
present Appellant? Now, that depends 
entirely upon this. That Gobind Singh 
held possession of this Pergunnah admits 
of no doubt; that he took possession and 
held it, or that it was held for him, dur¬ 
ing his minority, and that he held it for 
himself during his life-time, and that after 
his death it was held for his son during 
his minority, and is held by him up to 
this very hour, as it appears by the Ap¬ 
pellant’s statement, are facts which admit 
of no doubt. The Appellant says, that is 
very true, but I do not claim that Per- 
gunnah under the deed of 1807; if I do, 
no doubt I am out of Court: for the deed 
of 1807 allots it to me expressly as a 
Baboo allowance ; but I claim it not as a 
Baboo allowance, but as a distinct and 
absolute grant made to me upon my in¬ 
vestiture with the Brahminical thread ; 
similar grants on other occasions having 
been made by Madhoo Singh in favour of 
his other sons, and I produce this deed, 
late it is true, in the course of these 
proceedings, many years after the con¬ 
test had arisen—a deed, the like of 
which it never occurred to Kirut Singh to 
suggest or produce. It is in his replica¬ 
tion, for the first time, he mentions a deed 
dated in the year 1806, which purports 
to make this grant to Gobind Singh on 
the occasion, as the Appellant alleges, of 
his investiture with the Brahminical 
thread. 

Let us see what the evidence is upon 
this point. He produces several wit¬ 
nesses to state that they saw this deed ; 
some of them cannot read ; some of them 
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do not know the language $ but they say 
that they saw the deed on the occasion of 
the investiture ; that Madhoo Singh came 
out and declared that he had made that 
gift to his son, Gobind Singh. In the first 
place, these very witnesses swear, at 
least several of them do, that a similar 
grant was made in favour of Kirut Singh ; 
and after the attention of the Appellant 
had been called to the fact that the grant 
to Kirut Singh was of a totally different 
character, in his replication he persists in 
that statement, and it is upon that issue 
that the parties go to evidence. 

Now, what is the evidence ? The Ap¬ 
pellant’s counsel most candidly, as well as 
most judiciously, withdrew that from the 
consideration of their Lordships by stat¬ 
ing, “ We must admit that it was a mis¬ 
take.” A mistake ! Why, it is a mistake 
which must have been withiu the know¬ 
ledge of the parties at the time they made 
this allegation, for in the answer they 
were referred to the documents ; and what 
are the documents? Why, among the 
documents is a grant of the Pergunnah of 
Dhurumpoor, a portion of this estate, but 
such a portion that it pays 18 lacs of 
rupees a-year for revenue to Government. 
This grant was made to Kishun Singh 
upon his birth. Whether any deed was 
executed upon the occasion does not ap¬ 
pear. 1 rather think there was not; but 
upon Kishun Singh coming of age in the 
year 1802, Madhoo Singh presented him 
to the Collector, stating the fact of his 
having made the grant eighteen years 
before, and stating the fact that his son 
had now come of age, and praying that 
the estate might be transferred out of his 
own name into the name of Kishun Singh, 
and that is done by the Collector. And 
what is the effect of that? Why, the 
effect is :—to separate the property from 
the Zemindary; to make Kishun Singh 
at once hold from the Government, to 
make Kishun Singh liable to pay the re¬ 
venue assessed upon it, and not to the 
Rajah, but to the Government. 

Then, what is the case with respect to 
the other grants ? They are quite differ¬ 
ent. Where au estate is granted to a 
younger sou as a Baboo allowance, he 
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continues to pay the rent and assessment 
to the Rajah ; the property is never se¬ 
parated from the Zemindary at all. The 
cases, therefore, of absolute grants, and of 
grants by way of Baboo allowance, are 
essentially different in their nature. 

Let us see, then, in what way the Per- 
gunnahs thus given are entered in the 
Collector’s books. If they were entirely 
transferred under a deed of grant, they 
would be transferred as such into the 
names of those persons to whom they 
were given. If they are made as Baboo 
allowances, they will be described as 
Baboo allowances, and the owners of 
those Baboo allowances will have to 
pay the revenue, not to the Government, 
but to the Rajah in whose Principality 
the property is situate. Upon that there 
is no question at all. We find with res¬ 
pect to each of those Pergunnahs , the 
mode in which they were entered in the 
Collector’s books, and that they are es¬ 
pecially entered as Baboo allowances, and 
entered immediately in these terms: — 
“ Jumma Wassil-bakee , or revenue account 
for the whole year, of the Pergunnah Jedee, 
in the Sircar of Tirhoot, the property of 
Maharajah Koonwur Baboo Kirut Singh, 
for his support as a Baboo.” “ Jumma 
Wassil-bakee, or revenue account for the 
whole year, of the Pergunnah of Burhah- 
poor Ragho, in the Sircar of Tirhoot, the 
property of Maharajah Koonwur Baboo 
Gobind Singh, for his support as a Baboo.” 
Is it possible to raise a doubt upon this ? 
You have these entries made upon the 
petition of the Rajah stating that he has 
made the grants for the Baboo allowances; 
you have those grants recognised by 
Kirut Singh and Gobind Singh, who held 
them, and they settle accounts distinctly 
upon the footing that they are Baboo 
allowances; they settle accounts upon a 
totally different principle from that upon 
which they would have been settled if 
they had been distiuct grants like that to 
Kishen Singh. 

It is useless to make further observa¬ 
tions upon a case which, as to this part 
of it, at least, is so perfectly plain. But 
with respect to the deed of 1806 thus 
sworn to by witnesses who clearly aro uu- 
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worthy of credit, it may be remembered 
that every one of those respectable land- 
owners whose evidence is given on behalf 
of the first Respondent distinctly state 
that there is no usage to grant land upon 
the occasion of these investitures, though 
there is a usage to make presents of jewels 
and of money, and, I think, three, or per¬ 
haps more, of those witnesses were pre¬ 
sent at this very investiture of Gobiud 
Singh himself, aud not one of them was 
asked by the Appellant— u Was there 
such a deed made ? “ Did not you see 

that deed ?” Or, “ Did not you hear of 
this deed which is sworn to by the Ap- 
* pellant’s witnessesf” 

"Upon the whole of this case, therefore, 
their Lordships, neither upon the one 
point nor upon the other, are able to en¬ 
tertain any doubt. 

They were much struck by an observa¬ 
tion made by the Appellant’s counsel 
upon the judgment which had been pro¬ 
nounced in this case ,• aud they certainly 
had been led from their statement, which 
was a perfectly fair one, but from a mis¬ 
apprehension they had entertained of the 
nature of the two suits, to suppose that 
the case Lad been decided against Gobind 
Singh upon the ground of acquiescence, 
because it had been previously decided 
against Kirut Singh upon that ground. 
Now, it is quite obvious, that. Kirut SLugh 
might acquiesce and that Gobind Singh 
might not, but the case of acquiescence as 
against Gobind Singh is precisely the 
same ns, only much stronger than, that 
against Kirut Singh ; for with respect to 
Gobiud Singh, he never during his life 
at any time, either by himself or by 
others on his behalf during his minority, 
made the slightest representation of his 
possession of this Pergunvuth being other¬ 
wise than under the deed of 1807, and 
according to the entries made upon the 
Collector’s books. 

Their Lordships have looked through 
the report which was cited by the Appel¬ 
lant of the case of Muha Raj Kowur 
Basdeo Singh vs. Mnha Rajah Roodur 
Singh Bahadur, and it is quite clear from 
that report that there was other evidence, 
probably a good deal of important evi- 
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dence, which we have not before us upon 
the present occasion, but which it is 
wholly unnecessary we should have ; and 
we advert to that now only for this pur¬ 
pose, that in dismissing the two suits at 
the same time, the Court below do not 
say, we exclude the consideration of the 
family custom in the Appellant’s suit, and 
we exclude the consideration of the vali¬ 
dity of the deed of 1807, independent of 
acquiescence ; but having these same 
point raised in both suits, both being for 
this purpose consolidated, we will pro¬ 
nounce our opinion upon that point in 
the other suit, and upon the acquiescence 
in this. 

Upon all these points, therefore, though 
the case is one of much complication, and 
has been argued with great ability, 
which might have thrown some doubt, if 
it had been possible that any doubt could 
be entertained with respect to it, their 
Lordships must come to the conclusion 
of humbly advising Her Majesty that 
this appeal should be dismissed, aud with 
costs. 


29th of June, 185If. 

Present : 

Members of the Judicial Committee ,— The 
Right Hon. the Lord Justice Knight Bruce, 
the Right Hon. Sir Edward Ryan, the 
Right Hon. the Lord Justice Turner, and 
the Right Hon. Sir John Patteson, Knt. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta . 

Gudadhur Purshad Te- 

WARREE, # 


Te- | 


Appellant , 


Moosumat Soonderkoomaree, Respondent . 

Motion for restoration of appeal granted, the Ap¬ 
pellant undertaking to appear forthwith and use 
due diligence to bring on his appeal. 

The Lord Justice Knight Bruce : 

If we advise any positive departure 
from the new rules and regulations, it is 
only under peculiar circumstances. We 
think, in this case, that enough has been 
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shown to justify us in recommending the 
restoration of the appeal, upon the terms 
of the sum of Rs. 4,000, now deposited in 
India in Government paper, for costs to 
abide the appeal stauding, without sub¬ 
stituting any fresh security, the Appellant 
undertaking to appear forthwith and use 
due diligence to bring on his appeal. All 
costs of and consequent on this applica¬ 
tion and the dismissal, to be reserved. 


80th November , 185If ; 26th March , 1855 . 

Present at the first hearing, on the 30th No¬ 
vember, 1854 : The Right Hon. Dr. Lush- 
ington, the Right Hon. T. Pemberton 
Leigh, the Right Hon. the Lord Justice 
Knight Bruce, the Right Hon. Sir Edward 
Ryan, and the Right Hon. the Lord Jus¬ 
tice Turner. 

Present at the second hearing, on the 26th 
of March, 1855 : The Right Hon. T. Pem¬ 
berton Leigh, the Right Hon. the Lord 
Justice Knight Bruce, the Right Hon. Sir 
Edward Ryan, and the Right Hon. the 
Lord Justice Turner. 

On Appeal from the Sudder Dewanny 
Adawlut at Agra . 

Seto Luchmeechund,* ... Appellant , 
versus 

Seto Zorawur Mull, ... Respondent. 

A pplication for restoration of appeal granted on 
the condition that the amount of money deposited 
in India to remain in deposit to abide the appeal 

The Right Hon. Dr. Lushington : 

The question is, whether there was 
sufficient means adopted by the Sudder 
Court to promulgate the new Rules and 
Regulations in India. It does not appear 
that the Petitioner was served with any 
notice, or had means of knowing of the 
existence of the new rules, and the Ap¬ 
pellant very naturally relied upon the no¬ 
tice served upon him by the Sudder Court, 
by which two years were allowed for 
prosecuting the appeal after the arrival of 
the transcript in England. The mere 
fact of the arrival of the transcript here, 
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in such circumstances, and that no steps 
have been taken to bring the appeal on 
for hearing, is not, in our opinion, suffi¬ 
cient to entirely shut out the appeal. 
The appeal will be restored upon terms 
of giving security here for £1,000. 

By the report of the Committee, the 
appeal was ordered to be restored, and 
the Appellant allowed to prosecute the 
same upon lodging in the Council Office, 
within six months from the date of Her 
Majesty’s Order in Council approving the 
report, a certificate of recognizance to Her 
Majesty in the penalty of £1,000. This 
report was confirmed by an Order in Coun¬ 
cil, dated the 11th of December, 1854. 

26th March , 1855. 

The Right Hon. T. Pemberton Leigh : 

In the circumstances this application 
will be granted, but it must be upon con¬ 
dition that the money deposited in India 
remain in deposit to abide the appeal 
here. 

By the Order in Council made upon 
this petition, it was ordered that so much 
of the Order of the 11th of December, 
1854, as required that recognizance be 
entered into in the penal sum of £1,000 
sterling, be dispensed with, and that the 
Government securities for Rs. 10,000 be 
held in deposit by the Sudder Dewanny 
Adawlut, to stand and abide the deter¬ 
mination of the appeal, and such costs as 
might be awarded by the Lords of the 
Committee. 
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30ih November, 1854; 30th November , 
1855. 


Present at the first hearing, on the 30th of 
November, 1854 : The Right Hon. Dr. 
Lushington, the Right Hon. T. Pemberton 
Leigh, the Right Hon. the Lord Justice 
Knight Bruce, the Right Hon. Sir Edward 
Ryan, and the Right Hon. the Lord Jus¬ 
tice Turner. 

Present at the second hearing, on the 30th 
November, 1855 : The Right Hon. T. Pem¬ 
berton Leigh, the Right Hon. Sir Edward 
Ryan, the Right Hon. the Lord Justice 
Turner, the Right Hon. Sir John Patteson, 
and the Right Hon. Sir William H. Maule. 

On Appeal from the Supreme Court at 
• Calcutta. 

Sibnarain Ghose,* ... Appellant , 

versus 

Hullodhur Doss, ... Respondent. 

Appellant in his petition for leave to appeal 
made an erroneous allegation. Appeal dismissed 
with costs as a warning in future. 

The Right Hon. Dr. Lushington : 

This application is unnecessary, as you 
are entitled, as of course, to move to dis¬ 
miss, upon presenting a counter-petition 
for that purpose. 

30^ November, 1855. 

Upon the appeal coming on for hearing, 
Mr. R. Palmer , Q. C., Mr. Leith, and 
Mr. Maude , appeared for the Appellant; 
and 

Mr. Rolt, Q. C., and Mr. A. Gordon , for 
the Respondent. 

The Lord Justice Turner: 

We consider it a matter of the utmost 
importance that parties who come here 
for an indulgence upon an ex parte appli¬ 
cation, should take care and speak the 
truth. In this case, the Appellant in his 
petition for leave to appeal, has errone¬ 
ously alleged as a ground for the indul¬ 
gence of the Court, a fact to which the 
Judges in the Court below certify the 
contrary. Their Lordships are fully satis¬ 
fied that this is so, and, that this case may 
operate as a warning in future, they dis¬ 
miss the appeal with costs. 


19th February , 1855 ; 21fth March , 1855. 

Present at the first hearing, on the 19th 
February, 1855 : The Right Hon. T. Pem¬ 
berton Leigh, the Right Hon. Sir Edward 
Ryan, and the Right Hon. Sir John Patte¬ 
son. 

Present at the second hearing, on the 24th 
March, 1855 : The Right Hon. T. Pember¬ 
ton Leigh, the Right Hon. the Lord Justice 
Knight Bruce, the Right Hon. Sir Edward 
Ryan, and the Right Hon. the Lord Justice 
Turner. 

On Appeal from the Supreme’Court at 
Calcutta. 

Gungadhur Seal,* ... Appellant , 

versus 

Sl Do™ TY RaDDAM ° NEY } Respondent. 

The Judicial Committee have no jurisdiction to 
grant an application for extension of time until 
the petition of appeal is lodged. 

When it appeared that an enquiry was pending 
before the Master of the Supreme Court with ro 
ference to the decree appealed from, and the result 
of which might render the appeal unnecessary. 
Held that enough has been shown to return the 
appeal. 

The Right Hon. T. Pemberton Leigh : 

We cannot entertain this application, 
as we have no jurisdiction until the peti* 
tion of appeal is lodged. When it is lodged 
you may renew the application. 

March , 1855. 

The Lord Justice Turner : 

Euough has been shown to induce us 
to retain the appeal, notwithstanding the 
new rules, aud to direct that the Peti¬ 
tioner be at liberty to suspend proceed¬ 
ings thereon until further order. 


* 6, Moore’s I. A., p. 207. 
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18th } 19 th and 20th July ,• 1855. 
Present : 

Members of the Judicial Committee,— The 
Right Hon. T. Pemberton Leigh, the Right 
Hon. the Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, and the 
Right Hon. the Lord Justice Turner. 

On Appeal from the Sudder Dewanny 
Adawlut at Agra. 

Ameer oon-Nissa and others,* Appellants , 


Moorad 

others, 


d-oon-Nissa and ) j 

j > Respondents. 

A Mahomedan of the Shiah sect executed a deed 
of dower, whereby he settled upon his wife Rs. 
46,000. The terms of the deed were “ when de¬ 
manded by my wedded wife.” No demand was 
made during the life-time of the husband; on his 
death, however, the widow held her husband’s pro¬ 
perty as a lien for such dower. In a suit by the 
brother of the deceased Mahomedan—who was his 
heir according to Mahomedan law, to recover pos¬ 
session of real and personal property left by him, 
the following issues were raised. Whether there 
was marriage with the widow,. and whether the 
alleged deed was genuine or forged, and whether 
the law of Limitation under Regulation III. of 
1793, section 14, was applicable to the claim for 
dower, and whether the Plaintiff (heir-at-law) was 
entitled to an account. The Judicial Committee 
affirmed the lower Court’s decrees upon these points, 
and held that the widow had alien on her hus¬ 
band’s property and that her claim for dower was 
not barred. Held further that the heir-at-law was 
entitled to an account. 

The Right Hon. the Lord Justice 
Knight Bruce : 

Seyud Moostefah, a Mahomedan, in 
good circumstances, died on the 4th of 
October, 1808, in the North West Pro¬ 
vinces, intestate, without child or descen¬ 
dant, but a female, the principal Defen¬ 
dant, Moorad-oon-Nissa, lived in his house 
and passed as his wife, and now claims 
dower as his widow, and two young men, 
named Gholam 'Abbas and Sooltan Ali, 
the sons of Moshun Ali, in a sense mem¬ 
bers of his family, were living with him, 
and who appear to have been brought up 
by Razeeah Begum, the first wife of 
Seyud Moostefah, and claimed to be treat¬ 
ed as adopted sons, although no power of 
adoption is known to the Mahomedan 
law. In these circumstances, the lady 


who lived with the deceased appears to 
have entered at his death into possession 
of his property in the neighbourhood of 
the place where he died, and. she was 
treated by the local authorities as ad¬ 
ministratrix. Asa Mahomedan widow she 
would be entitled to a fourth part of the 
deceased’s estate, the other three parts 
going to his heirs. 

The two sous of Moshuu Ali, for reasons 
not apparent, afterwards set up a claim 
to the property, as descendants of Seyud 
Moostefah, and contested the title of the 
widow, denying the fact of her marriage 
with the deceased. This led to quarrels 
and litigation, which ultimately, in 1842, 
ended in a compromise between them, 
upon terms sufficiently advantageous to 
these young men. By this arrangement 
they agreed to divide the property of the 
deceased in equal moieties, half to go to 
the widow and half to them. 

Shortly after this compromise there 
arose the claim which has led to the pre¬ 
sent appeal. That claim was set up by 
Seyud Abdoollah, the full brother and 
heir-at-law of Seyud Moostefah, and he 
brought his suit in the year 1843, in the 
Zillali Court of the Principal Sudder 
Ameen of Moradabad against the Respon¬ 
dent, Moorad-oon-Nissa, and others, seek¬ 
ing to obtain possession of the Zemin¬ 
dar ies and other real and personal estate 
of the deceased, and for mesne profits; and 
by his plaint he charged Moorad-oon-Nissa, 
with not being the wedded wife of the 
deceased ,• and made other allegation^ 
which, as far as it appears to their Lord- 
ships, had better have been omitted. The 
Respondent, by her answer, set up her 
marriage with the deceased, and insisted 
upon her rights as his widow, and alleged 
that she held a deed of dower executed 
on her marriage, whereby the deceased 
settled upon her Rs. 46,000, and that she 
held the property as a lien for such dower. 
The reply, impeached the deed as a for¬ 
gery, and denied the marriage. Evidence 
was gone into, and the Principal Sudder 
Ameen, by his decree, decided against 
the claimant. An appeal was made 
from this decision to the Sudder De¬ 
wanny Adawlut, when Mr. Tayler, the 
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presiding Judge, after consulting the 
Mooftee attached to the Court, as to the 
law relating to dower, came to the same 
conclusion and dismissed the claim. The 
present appeal is against that decree, and 
has been heard ex parte. The case has 
been here argued with great zeal and 
ability. There are four points upon which 
" the case depends. First, marriage or no 
marriage; second, whether the alleged 
deed of dower is genuine or a forgery; 
third, the effect of Regulation of Limita¬ 
tion, III. of 1793, sec. 14, upon the deed 
of dower, which, as it created a debt de¬ 
pendable and payable immediately, it is 
said was a demand that was barred, more 
than twelve years having elapsed ; and, 
fourthly, the Appellant urges that the 
decision is erroneous, and that there ought 
not to have been a total dismissal of the 
suit, as the Plaintiff was the heir-at-law, 
and that there ought to have been an ac 
count taken of the deceased’s estate, as 
he was entitled to the residue, after pay¬ 
ment of the dower to the widow. 

With regard to the marriage, much 
need not be said. The question is, did 
a marriage take place ? Now the evidence 
is so very strong, that after the case had 
been gone into, it was suggested that it 
was scarcely possible to resist the fact of 
the marriage, she must, therefore, be 
taken to be the widow. The question of 
dower is less clear. The deed is dated 
the 26th of July, 1818, and considering 
the position of the Respondent, Moorad- 
oon-Nissa, at that time a dancing girl, 
the sum of Rs. 46,000, for dower seems 
excessive ; but, then, there must be taken 
into consideration the circumstances of 
Seyud Moostefah. He had no family, was 
advanoed in life, and appears to have 
formed a very strong attachment for this 
young woman, and, therefore, it is not 
improbable that he should make a very 
liberal provision for her by way of settle¬ 
ment. Seven witnesses are examined, 
and speak to this deed, and every one of 
them must be grossly perjured if there 
was no marriage ; two of them are attest¬ 
ing witnesses. The deed is proved to be 
holograph of the husbaud, and, as he was 
a man well acquainted with business, and 
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his hand-writing well known in the neigh¬ 
bourhood, if any doubt existed, proof of 
forgery could have been given, but it is 
not attempted to be established by evi¬ 
dence that it is not his hand-writing. 
The instrument itself, when produced, is 
found to be partly obliterated and defac¬ 
ed by wet and age, but a copy of the in¬ 
strument from the registry of the Cazee 
is brought forward. This deed does not 
appear to have been registered during the 
life-time of the husband ; but their Lord- 
ships assume that the rules required by 
law were complied with by the Cazee . If 
it was a forgery, it is a great probability 
that a different time would have been se¬ 
lected, and all the circumstances seem to 
favour the likelihood of such a transac¬ 
tion having taken place. With regard 
to the marriage, it may be impro¬ 
bable, we admit, that a marriage had 
taken place at the sacred time alleged; 
but if no marriage had taken place 
these persons would not have selected 
that time, and alleged it to have taken 
place at that time. This deed of dower 
was, however, never brought forward 
during the intermediate time when the 
disputes arose between the Respondents 
and these two young men. There was a 
perfect silence during that time, and the 
excuse for not producing it is not very 
satisfactory, but it must be remembered 
that a copy was on the registry in 1839. 

I cannot say what reason actuated the 
Respondent, Moorad-oon-Nissa, or her ad¬ 
visers, in preventing the deed being pro¬ 
duced, but that fact is not sufficient to 
raise a presumption of fraud, and to out¬ 
weigh the direct evidence of the witness¬ 
es, and more particularly when a stamp 
of the value required for such a deed is 
proved to have been sold to the deceased 
a short time previous to the date of the 
deed, which makes the evidence, we think, 
preponderate in favour of the deed ; and, 
considering that it is a mere question of 
fact, upon which no difference of opinion 
existed in the Courts below, it would re¬ 
quire a strong case to justify us in re¬ 
versing their decrees, and, therefore, we 
think, the marriage and deed must bo 
held to be established. 
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Then there arises the question as to\ 
the operation of the Regulation of Limi¬ 
tation, III. of 1793. It was contended 
that the form of the deed by the Maho- 
medan law was to make the dower exigi¬ 
ble immediately, not only due but at once 
demandable, and that twelve years, the 
period of limitation, expired in 1830, dur¬ 
ing the life-time of the husband. Upon 
this point a very great difficulty arises. 
It was never pleaded in the original pro¬ 
ceedings by the Plaintiff before the Sud- 
der Ameen, the objection was only taken 
in the Sudder Dewauny Court ; and con¬ 
sidering that it is an objection by the 
Plaintiff against the Defendant, that 
might perhaps be a ground for refusing 
to entertain it. Now, section 14 of the 
Regulation in question prohibits the Ci¬ 
vil Courts from hearing or determining 
any suit whatever, “ if the cause of ac¬ 
tion shall have arisen twelve years be¬ 
fore any suit shall have been commenced 
on account of it; unless the Complainant 
can show, by clear and positive proof, 
that he had demanded the money or mat¬ 
ter in question, and that the Defendant 
had admitted the truth of the demand, 
or promised to pay the money; or that 
he directly preferred his claim within 
that period for the matters in dispute, to 
a Court of competent jurisdiction to try 
the demand, and shall assign satisfactory 
reasons to the Court why he should not 
proceed in the suit; or shall prove that 
either from minority, or other good and 
sufficient cause, he had been prevented 
from obtaining redress.” This may pro¬ 
bably be a case fit to be dealt with under 
the concluding part of this Regulation ; 
there may be such “ good and sufficient 
cause,” but their Lordships do not desire 
to put their decision on that point. The 
terms of the deed are " when demanded 
by my wedded wife.” In this country 
various cases have arisen with regard to 
obligations payable on demand; a pro¬ 
missory note not payable on demand, is 
payable immediately. It is important, 
however, in some cases of negotiable se¬ 
curities, that the demand be made within 
a reasonable time, in other cases that 
the demand should be made immediately, 


and in some without any demand at all. 
Carter vs. Ring (3 Camp. 459), Gibbs vs. 
Southam (5 Barn. & Ad. 911), Simpson 
vs. Routh (2 Barn. & Cr. 682). In the 
latter case Mr. Justice Littledale lays it 
down, that in the case of a bond with a 
penalty to pay a certain sum on demand, 
an express demand must be made before 
the action can be maintained. So in an 
action on a promise to pay a collateral 
sum on request. These authorities show 
that there may be cases where an action 
would not lie except where a request or 
demand is made, and others where such 
demand is not necessary. It is quite un¬ 
necessary that it should be any demand 
here. The deed of dower or settlement 
by the husband in favour of his wife, and 
the intention of the parties, was, that the 
wife was to have, as a dowry, the sum of 
Rs. 46,000; and it is important to consi¬ 
der how inconvenient it would be if a 
married woman was obliged to bring an 
action against her husband upon such an 
instrument; it would be full of danger to 
the happiness of married life $ and we 
think, upon the true construction of this 
settlement, she had a right of suit with¬ 
out a previous demand, and that she was 
not obliged to sue her husband imme¬ 
diately or in his life-time. Their Lord- 
ships are, therefore, of opinion that the 
Regulation does not apply as a bar to her 
claim, and that such defence entirely fails. 

Lastly, there remains the question of 
the distribution and administration of the 
deceased’s estate. No such relief is asked 
by the plaint. The claim made by the 
Plaintiff is as sole heir against the De¬ 
fendants, charging them with collusion 
in keeping him out of possession. He 
does not claim in the alternative, that if 
the marriage of the Respondent, Moorad- 
oon-Nissa, and the deed of dower are 
proved, then that he may have his share 
of the estate. It is possible it might have 
been competent to the Court below, in 
their discretion, to have entertained such 
a question, but it was a matter of discre¬ 
tion for the Judge of the Sudder Dewanny 
Adawlut. Independently of this, Moorad- 
oon-Nissa was in possession, by the con 
sent of the local authorities, a possession 
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very analogous to that of an executrix 
here. That fact, however, is not sufficient 
to decide the point of right, but the 
Plaintiff has not asked for an account. 
Again, he has burthened the record with 
a number of unnecessary parties who 
ought not to have been there, and that 
would have created very considerable in¬ 
convenience in taking accounts. He has 
also excluded all the moveable estate, and 
that portion of the immoveable estate of 
which he himself obtaiued possession- 
We are of opinion, therefore, that the 
Judges before whom the case has been 
heard in India took the right and conve¬ 
nient course in dismissing his suit, and 
leaving him to bring another suit to ob¬ 
tain an account; that, no doubt, was the 
effect of their decisions, though not in 
terms. Under these circumstances their 
Lordships will add a recommendation in 
their humble report to Her Majesty, that 
the dismissal of \he appeal be without 
prejudice to the Appellants, right to bring 
a suit for an account and administration 
of the deceased’s estate consistent with 
the establishment of the marriage and 
the deed of dower. Costs, if any, incur¬ 
red in Iudia by reason of the appeal, must 
be paid by the Appellauts. 

The following report, which was ap¬ 
proved by an Order in Council, dated the 
21st of July, 1855, was made by the Ju¬ 
dicial Committee :—Their Lordships do 
agree humbly to report to your Majesty 
as their opinion, that the judgment or 
decree of the Sudder Dewanny Adawlut 
at Agra, of the 21st of April, 1846, ought 
to be affirmed, without prejudice to any 
suit which may be instituted for the re¬ 
covery of the rights of the late Appellant, 
as one of the heirs of Seyud Moostefah, 
consistently with the establishment of 
the marriage of the Respondent, Moorad- 
■oon-Nissa, and of the validity of the deed 
of dower alleged by her in the suit, both 
of which facts their Lordships consider 
to be proved in this case, and their Lord- 
ships direct that all costs, if any, incurred 
by the parties to the suit in India, by 
reason of this appeal, be paid by the Ap¬ 
pellants. 


28th and 29th November , 1855. 

Present •: 

Members of the Judicial Committee ,—The 
Right Hon. T. Pemberton Leigh, the Right 
Hon. the Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, the Right 
Hon. the Lord Justice Turner, the Right 
Hon. Sir John Patteson, and the Right 
Hon. Sir William H. Maule. 

On Appeal from the Sudder Dewanny 
Adawlut , at Madras. 

Rajah Bommarauze Baha¬ 
dur, and, on his demise, 
his son and heir, Kuma- Appellant , 

RA VENCATAPERMAUL 

Rauze Bahadur,* 

versus 

Rangasamy Mudaly, ... Respondent. 

In a suit for payment of money due on a Bond 
(although strictly not in the nature of such an in¬ 
strument) which provided liquidation of principal 
by instalments, no mention being made of interest. 
Held that interest was allowable. 

The examination of a witness for the Plaintiff 
without the presence of any Vakeel , or agent of the 
Defendant, and in the absence of the Defendant 
himself was considered irregular and the Judicial 
Committee therefore in affirming the judgment of 
the Court below allowed no costs. 

The Right Hon. Sir William H. 
Maule : 

After giving due consideration to the 
learned arguments which have been ad¬ 
dressed to us by the Counsel on both 
sides, their Lordships are of opinion that 
it is their duty humbly to advise Her 
Majesty that the appeal in this case 
should be dismissed. The ground on 
which their Lordships have come to that 
conclusion I will very shortly state. 

This is an action for a pecuniary de¬ 
mand evidenced by an instrument which 
in the course of the argument has been 
called a Boud, and without being strictly 
in the nature of such an instrument, in 
the sense which belongs to it according 
to the law of England, is an instrument 
which recognises the existence of a debt 
payable with interest, and provides for 
its liquidation by certain instalments 
which have not been paid. 

* 6, Moore’s I. A., p. 232. 
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The case came on before the Zillah 
Court in India, and on that occasion evi¬ 
dence was given which satisfied that Court 
of the justice of the Plaintiff’s demand. 
In the course, however, of the proceed¬ 
ings there, it appears that a witness, the 
sole surviving attesting witness to the 
instrument in question, was examined for 
the Plaintiff without the presence of any 
Vakeel , or agent on behalf of the Defen¬ 
dant, and in the absence of the Defendant 
himself. Other evideuce was also given ; 
but this particular evidence was certainly 
very material evidence in respect of the 
Plaintiff’s demand. 

The objection which was suggested in 
the petition to the Sudder Dewanny 
Court, and which has also been urged in 
the argument before us, was that such ex¬ 
amination could not regularly or properly 
have taken place, and their Lordships are 
of opinion, that that objection, if taken in 
the right time and in the right place, 
would (to what extent may be question¬ 
ed, perhaps,) be an objection which ought 
to prevail with respect to the evidence to 
which it was applied. It does not appear 
however that there was any objection 
taken to the reception of this evideuce in 
the Zillah Court; not merely that no ob¬ 
jection was taken at the time of the ex¬ 
amination, because, as that was in the 
absenoe of anybody representing the De¬ 
fendant, it might well be that it could 
not be observed as to him that he did not 
then object; but it appears very clear 
that there was ample opportunity of ob¬ 
jecting afterwards, and requiring the 
Court to do what might be necessary to 
remedy the omission, or irregularity ; but 
nothing of that kind appears to have 
taken place. It is true, that before the 
Sudder Dewanny Adawlut, as appears in 
the petition of appeal, there was some 
reference made to the examination of the 
witness in the absence of the Defendant 
and those representing him. The Sudder 
Court, however, did not think fit to allow 
such objection ; and the way they dealt 
with it, and with the whole case, was this : 
the Sudder Court said, that notwithstand¬ 
ing there may have been an irregularity 
and a miscarriage in the Court below with i 


respect to this evidence, that that did not 
taint the whole proceedings so as to pre¬ 
vent the Plaintiff from recovering, inas¬ 
much as it did not show anything that 
was inconsistent with the right of the 
Plaintiff to recover the sum in demand j 
the Court then pointed out that the De¬ 
fendant, in a regular proceeding before 
the Collector, whose business it was un¬ 
der a sequestration to seize and take pos¬ 
session of this Zemindary, had sent in an 
account, in which account the Bond in 
question was noticed in such a manner as 
clearly to identify it as the Bond under 
which the Plaintiff claimed j the account 
also contained payments which, if made, 
would take the case out of the Regulation 
of Limitations, which account was put in 
by a person shown to be an authorised 
agent of the Defendant. 

Observations have been made with res¬ 
pect to the credibility of this transaction, 
and with respect to the sufficiency of the 
proof of the copy of that account, and of 
the authority of the agent who put it in : 
but it seems to have been thought by the 
Court below a regular and proper proceed¬ 
ing, and it is one of so public and impor¬ 
tant a nature that it is hardly conceivable 
that it could have taken place in the Col¬ 
lector’s Court, and the document remain 
there so long as it did quite unimpeached, 
unless it was a regular proceeding. It 
would be very unsafe, if documents of 
that public nature, and taking place in 
the regular course, could be treated, on 
mere suspicion, as having no weight at 
all. It is very fortunate when there is 
public and official written evidence of the 
matters in question, in a country where 
it is said that oral evidence may be easily 
procurable in a corrupt manner. 

The Sudder Dewanny Adawlut treated, 
and we think rightly treated, that docu¬ 
ment as clearly showing a distinct ac¬ 
knowledgment on the part of the Defen¬ 
dant of the existence of this Bond, and 
also of the payments on which the Plain¬ 
tiff relies to take the case out of the Re¬ 
gulation of Limitations. There is also 
other evidence in the case of the same 
tendency; the result of the whole of 
which seems to their Lordships, as it did 
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to the Court of appeal below, to be, that 
supposing the document in question had 
never been produced in Court at all, 
there would be quite sufficient evideuce 
to establish the claim, or at least to require 
an answer, and no answer is suggested to 
have been given, supposing the claim ac¬ 
tually to exist. 

That being so, we agree that the case 
cannot be said to staud precisely in the 
situation in which it would have stood if 
the document had not been produced at 
all j but having been produced, even 
though it be conceded to have been in an 
irregular manner, and having been ad¬ 
mitted in evidence ; taking all these cir¬ 
cumstances into consideration, they were, 
we think, of sufficient weight to counter¬ 
balance the objection which I have pre¬ 
viously described, upon which the Court 
below acted. In this state of things, 
their Lordships, as already intimated, 
conceive that justice has been attained, 
and that any probability of justice being 
attainable more perfectly by sending the 
case again to the Court below, is so in¬ 
finitely slight, that it would be doing in¬ 
justice to give any weight to that proba¬ 
bility. Still in irregularity does certain¬ 
ly appear to have taken place, and one of 
a serious nature in respect of the admis¬ 
sion of evidence in the absence of the 
Vakeel of the Defendant, who ought to 
have been present in order to scrutinize 
such evidence ,• but as it turns out in the 
result, in consequence of the other evi¬ 
dence adduced, to be unimportant, and 
to have no weight as affecting the deeb 
sion; the irregularity also being one 
which does not raise any material suspi 
cion on the rest of the Plaintiff’s case ; 
their Lordships think they are bound to 
affirm the judgment of the Court below, 
that Court having come to the right con¬ 
clusion ; yet inasmuch as a miscarriage 
took place in the course of the proceed¬ 
ings, they think the affirmance should be 
without costs on either side. Their Lord- 
ships, therefore, will humbly recommend 
Her Majesty that the appeal should be 
dismissed, but without costs. 



1st and 2nd February, 1856 . 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. T. Pemberton Leigh, the Right 
Hon. Sir Edward Ryan, the Right Hon. 
Sir John Patteson, and the Right Hon. Sir 
William H. Maule. 

On Appeal from the Supreme Court at 
Calcutta . 

Rughoonauth Sahoi Cho- ) . 77 

TAYLOLL,* ... ... { A rP fllant > 

versus 

Manickchund and Kai- ) „ , , 

sreeohund, ^Respondents. 

AND 


Rughoonauth Sahoi Cho- 

TAYLOLL,* ... 

versus 

Uggerchund and Hurruck- 

CHUND, 


' | Appellant , 
j Respondents. 


In a wager contract as to the average price of 
opium at the first Government sale, the addition of 
“the 30th November” after the words “the first 
public sale,” was held to be introduced only as a 
description, and not as making a specific day es¬ 
sential. 


The Right Hon. Sir John Patteson : 


These cases are in substance really 
one of construction only, as to the mean¬ 
ing of the contracts which the parties 
have entered into upon certain opium 
wagers. Undoubtedly, there is hardly 
anything which is more difficult than to 
arrive at a certain conclusion with regard 
to the meaning and intention of the par¬ 
ties to a written contract, if the words of 
the contract are in any way capable of 
more than one interpretation. It is very 
difficult to do so ; but still their Lord- 
ships are, in this case, obliged, as well as 
they can, to ascertain from the contraots 
themselves and the surrounding circum¬ 
stances, what was the meaning of the par¬ 
ties. 

Now, looking at the words of the con¬ 
tracts, and at the surrounding circum- 
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stances of the case, their Lordships are 
of opinion, that the contracting parties 
intended to make a wager as to the aver¬ 
age price of opium at the first Govern¬ 
ment sale, without any provision that 
such sale should necessarily take place on 
“ the 30th of November,” and no other 
day. The 30th of November had been 
advertised in the Gazette of the 29th of 
August, 1846, as the intended day of the 
first sale; and it appears that it really 
happened that no alteration was made in 
the day so advertised. The parties, there¬ 
fore, would naturally in their contracts 
referred to the advertisement in the Ga¬ 
zette by way of description. If they 
had intended to confine their contracts 
to what should happen on the 30th of 
November, and no other day, they cer¬ 
tainly would have used some words of 
limitation so confining it, but no such 
words are to be found. The words are, 
“ the first public sale,” the addition of 
“ the 30th of November” being intro¬ 
duced, as we are of opinion, only as a de¬ 
scription, as if it had been, which sale is 
advertised now on the 30th of November. 
It appears by the evidence that no parti¬ 
cular chests are marked or set apart for 
any particular sale, therefore it seems 
hardly likely that the parties intended 
by the words “ the 30th of November,” 
to describe the particular opium, then to 
be sold, and not to refer to the day of 
sale. It appears by the evidence of the 
witness Welch, that sufficient opium had 
not arrived for all the sales contemplated 
in that year, though there was then suffi¬ 
cient for the first sale. 

Such being the coustruction to be put 
upon the contracts when made, does the 
alteration made in the conditions of sale, 
after the attempted sale of the 30th of 
November proved abortive, do away with 
the contracts ? Their Lordships think 
not. Their Lordships so thought in Doo- 
lubdass Pettamberdass vs. Ramloll Thac- 
koorseydass (ante, p. 403; 5, Moore’s Iud. 
App. Cases, 109), and there is nothing in 
the present case leading to the conclusion 
that the parties contracted with express 
reference to the conditions which are pub¬ 
lished in the Gazette of the 29th of Au- 
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gust. In truth, the only material addi¬ 
tion to the conditions of the sale on the 
7th of December was the twelfth condi¬ 
tion, guarding against the mischief which 
had rendered abortive the intended sale 
of the 30th of November. 

The case of Daintree vs. Hutchinson 
(10 Mee and Weis. 85) is no authority on 
the point raised. There the day was de¬ 
cided to be immaterial, and the dictum 
of Mr. Baron Alderson in that case mere¬ 
ly shows that where parties make a speci¬ 
fic day essential in their contract they 
must abide by it. But the question here 
is, whether the parties did make a spe¬ 
cific day essential, and their Lordships 
think that they did not. There is an ex¬ 
pression in that case which is adopted in 
the judgment of the Court at Calcutta,, 
which, perhaps, it is as well to mention. 
The Court there say, “ In that case, the 
Newmarket Meeting was considered on 
the evidence to be in the nature of a 
moveable feast,” not fixed definitively for 
a particular day, but dependent in some 
degree on circumstances. Now, certainly, 
we do not feel disposed to agree with that, 
because, in truth, a moveable feast is as 
well known aud as fixed at the beginning 
of the year, as any feast which is not 
moveable. All moveable feasts depend 
upon Easter. It is kuown what day Easter 
will be in the years 1857 and 1858, and 
for years to come, if it is calculated. 
Therefore, all feasts which depend upon 
Easter, are as well known as Christmas 
or any other day which is not commonly 
called a moveable feast. That expression, 
therefore, seems to us to be incorrect. 
Uuder these circumstances their Lord- 
ships will recommend Her Majesty that 
the verdict should be entered for the 
Plaintiff on the issue of non assumpserunt , 
and on the special counts for the damages 
which have been found in each case. Aud 
we think the verdict should be entered 
for the Defendants in each case on the 
counts for money had and received* 

Mr. R. Palmer: Your Lordships did 
not say what your intention is about the 
costs. 1 believe, under the present Rules, 
if nothing is said the Appellant gets the 
costs of the appeal. 
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The Right Hon. T. Pemberton Leigh : 
All we can do is to give the costs accord¬ 
ing to the ordinary rule. 

By the Order in Council made upon 
the appeal, it was ordered, that the appeal 
be allowed with costs. 


2nd and J^th February , 1856. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. T. Pemberton Leigh, the Right 
Hon. Sir Edward Ryan, the Right Hon. Sir 
John Patteson, and the Right Hon. Sir 
William H. Maule. 

On Appeal from the Supreme Court at 
Calcutta. 

John Doe, on the demise I 

of Rajah Seebkristo and > Appellant , 

others,* ... ... ) 

versus 

The East India Company, Respondents. 

Accretion (granting it to be gradual) contributed 
to, or even purposely contributed to, by the act 
of the Defendants, will not take the matter out of 
the ordinary law with respect to the accretion. If 
it is a gradual accretion, it will be dependent upon 
ordinary law. 

When a Court in Iudia, having jurisdiction to 
try matters of fact, has determined a matter of fact 
in a certain way, particularly a matter of fact of a 
local description, and to which local knowledge 
might very much assist, the Court of the Judicial 
Committee of the Privy Council will not be dis¬ 
posed to reverse such decision because it does not 
quite see its way to the same conclusion. 

The Right Hon. Sir W. H. Maule : 

This is a case apparently of considera¬ 
ble intricacy, and has the appearance of 
raising some questions of difficulty, both 
in point of law and of fact. But ulti¬ 
mately, upon being closely looked into, 
and the documentary and parol evidence 
being considered, particularly with refer¬ 
ence to the judgment of the Court below, 
the question appears to their Lordships 
to turn upon a matter of fact which was 
the subject of inquiry in the Court below, 
and of the most unhesitating decision of 
that Court. 


# G, Moore’s I. A., p. 267. 
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The land claimed has become land by 
way of gradual accretion. A question of 
law was raised, whether, supposing the 
accretion (granting it to be gradual) was 
one which had been contributed to, or 
even purposely contributed to, by the 
act of the Defendants, that would not 
take the matter out of the ordinary law 
with respect to the accretion. The Court 
below thought, and we think rightly, that 
that made no difference. If there were a 
gradual accretion, which was not denied, 
it was one which would be dependent 
upon ordinary law. 

The question, then, comes to this : as¬ 
suming it to be such an accretion as that 
it belong to the proprietor to whom the 
adjacent land belongs, who was the per¬ 
son to whom the adjacent land belonged 
in this instance ? Now, with respect to 
that point, the Court below in their judg¬ 
ment have given a clear opinion, parti¬ 
cularly taking into consideration the ex¬ 
planatory part of the judgment; for some 
doubt having been raised, or some diffi¬ 
culty expressed by the Counsel for the 
lessors of the Plaintiff as to some conces¬ 
sion, or supposed concession, in his argu¬ 
ment, being misapprehended, an explana¬ 
tion is given by the Court with respect 
to that circumstance, and the Court takes 
that opportunity, apparently, of describing 
explicitly, and so as to be unmistakeable, 
the ground upon which their judgment 
actually depends, showing, that any mis¬ 
apprehension which there might be, of 
such concession, did not make any differ¬ 
ence in their judgment; for even grant¬ 
ing the Court had misapprehended this 
supposed concession, their conclusion 
ought to have been the same, and that 
for two reasons : the first, that notwith¬ 
standing Counsel retracted, or explained, 
the concession which the Court supposed 
he had made, the Court would have come 
to the same conclusion whether that con¬ 
cession was made or not, because they 
themselves would infer from the evidence, 
that there was a grant on the part of the 
Rajahs of the land to the East India 
Company, that is to say, about the year 
1824 a grant of the land which is the 
subject of the transaction between the 
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Rajahs and the East India Company. 
The Court came to the conclusion that if 
such a grant or Hindoo transfer of the 
land had taken place, it would make no 
difference in their judgment, upon the 
supposition that the land to which the 
accretion took place was land that never 
was the land of the Rajahs, but was the 
land always of the Defendants, the East 
India Company ; and they say, the evi¬ 
dence shows that the new road and the 
new embankment, which was made about 
the beginning of the year 1824, by the 
East India Company, was made extend¬ 
ing westward beyond the western boun¬ 
dary of the old road, and beyond the 
high-water mark. They say the evidence, 
combined partly with measurements and 
partly with the statements of the wit¬ 
nesses, shows that the new work, that is, 
the upper surface of it, including that 
part which is used as a traffic road, and 
that which was constructed in continuity 
of the traffic road, and which now is used 
for bamboo golahs, the whole of that land 
was shown by the evidence to extend 
considerably to the westward of high- 
water mark. The perpeudicular retain¬ 
ing wall was itself built upon laud be¬ 
tween high and low-water mark, that is, 
upon the East India Company’s land, a 
portion, therefore, as to the rest, which 
may properly be called a wall (because a 
wall made against a river on the sea very 
commonly has, aud ought to have, on the 
side which is next the water, a slope more 
or less gradual), would still more be upon 
the East India Company’s land. 

Then the Court discusses the question, 
whether the East India Company, who 
must be taken to be the owners of the 
soil, could properly do this ; the answer 
is, that they might properly do it except 
so far as they might interfere with the 
navigation of the river (which no one 
seems to have suggested), and except so 
far as they might interfere with the rights 
of parties adjoining the river. Now it 
appears that they dealt with some private 
persons and paid them for their land ; as 
far as the Rajahs had any interest in res¬ 
pect of their being the owners or lords 
of the Talook of Sootalootee, they obtain-' 


ed their consent probably because their 
property would be improved by the new 
works. That is the way in which the 
Court explains the East India Company’s 
doing this, and shows that they did it 
rightfully; and that being so, the case 
then is, that the East Iudia Company, 
being the owners in fee of a certain por¬ 
tion of laud lying between the high and 
low water mark which was subject to cer¬ 
tain curvatures for navigation and other¬ 
wise, with the leave and consent of those 
who were interested, altered the charac¬ 
ter of the laud. Instead of making the 
land a portion of the bed of the river, 
they made it permanent dry laud : there 
is, therefore, a portion of permanent dry 
land westward of high-water mark, aud 
forming a part of what was anciently the 
bed of the river, which is now part of the 
bed of the river, and that portion of land, 
according to the judgment of the Court 
below, which we think is well supported 
by the evidence, is the part to which the 
accretion in question has taken place. 

The question, therefore, is reduced to 
this : who is the owner of the land imme¬ 
diately contiguous to the high-water mark 
in the river at this place! The answer 
is, those persons who were owners of that 
portion of the bed of the river which now 
constitutes dry land, and they are the 
Respondents, the East India Company. 

We think, therefore, it is clear enough 
that the Court below came to a right con¬ 
clusion upon that matter of fact ; at any 
rate Sir Frederic Thesiger could hardly 
in his reply carry the case so far as to 
say, that it was clear the other way. 
When we find that a Court having juris¬ 
diction to try matters of fact have deter¬ 
mined a matter of fact in a certain way, 
particularly a matter of fact of a local 
description, and to which their local know¬ 
ledge might very much assist them, we 
should not be disposed to reverse the de¬ 
cision of the Court in determining.that 
fact because we do not quite see our way 
to the same conclusion. Taking the evi¬ 
dence as it stands, illustrated as it is by 
the argument of the learned Chief Justice 
in the judgment, and more particularly 
by the explanation which was elicited by 
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Mr. Ritchie the Counsel, aud by the ar¬ 
gument before us, their Lordships h ave 
no doubt that it is their duty to advise 
Her Mnjesty that the judgment in this 
case should be affirmed, and with costs. 


11th and 12th February , 1856. 
Present : 

Members of the Judicial Committee, —The 
Right Hon. T. Pemberton Leigh, the Right 
Hon. Sir Edward Ryan, the Right Hon. Sir 
John Patteson, and the Right Hon. Sir 
William H. Maule. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta . 

Bamundoss Mookerjea,* ... Appellant , 
venue 


Omeish Chunder 
aud others, 


Raee | Respondents. 


In an Ikrcvrnamah the sum of Rs. 4,628 was des¬ 
cribed as the result of the calculations of interest 
up to a certain date, and stipulated to be paid as 
such on another, it being carefully distinguished 
in the instrument from the Rs. 30,000, which were 
called principal; and there was an express stipula¬ 
tion as to the rate of interest on the principal sum, 
but no such stipulation with respect to the Rs. 
4,628:— Held , that the express provision with res¬ 
pect to the sum which was to carry interest ex¬ 
cluded any idea of the sum of Rs. 4,628, which was 
interest, also being intended to carry interest. 

Regulation XV. of 1793, hindering persons from 
recovering arrears of interest of more than one 
hundred per cent., applies only to arrears which 
have not been any part of them paid. 


The Right Hon. Sir W. H. Maule : 


Their Lordships during the argument 
in this case intimated their opinion on 
the main question, namely, whether the 
payments made should be ascribed exclu¬ 
sively to principal, and no part of them 
to interest; expressing their opinion that 
the course adopted was the ordinary one, 
and that the construction of this instru¬ 
ment is one which does not point out any 
other, namely, that the payments should 
be applied in the first instance to inter¬ 
est, and to principal only so far as those 
payments exceed the interest due. 


# 6, Moore’s I. A., p. 289. 
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' That is the main point in question, 
and their Lordships entertain no doubt 
at all about it. 

With respect to the subordinate points, 
the first question made was, from what 
time interest is to be calculated ? Now 
it appears, upon the terms of the Karar- 
namah, the instrument in question, that 
interest is to be calculated on the Rs. 
30,000 from the time therein mentioned. 
There seems no reason why the sum 
which is lent at interest, and which con¬ 
tinued at interest, with no difference ex¬ 
cept the modification of taking away one- 
fourth of the interest, and reducing the 
Re. 1 per mensem to 12 annas per cent, 
per mensem, should be exempt from pay¬ 
ing interest at one rate or another during 
the whole time that it remains unpaid, 
and that time will be taken from the 
time up to which the interest is calculat¬ 
ed. Now, the interest is calculated up 
to the 30th of the month Assar, in the 
Hindoo year 1240. From that time the 
sum of Rs. 30,000, or so much as remain¬ 
ed from time to time unpaid, is, in their 
Lordships’ opinion, to carry interest at 
the rate agreed upon in this instrument, 
namely, at the reduced rate of nine per 
cent, per annum. 

Then, secondly, as to the sum of Rs» 
4,628, which is described as the result of 
the calculations of interest up to the 30th 
of Assar, and stipulated to be paid as 
such on the 25th Maugh ; with respect 
to that it is carefully distinguished in the 
instrument from the Rs. 30,000, whiok 
are called principal. It is evident that 
the parties intended that the sum of Rs. 
4,628, which is made up of interest, 
should retain that character. There is 
an express stipulation that oil the princi¬ 
pal sum of Rs. 30,000 interest shall be 
paid at the rate of 12 annas per cent, 
per mensem, that is, at the rate of nine 
per cent, per annum ; there is no such 
stipulation with respect to the Rs. 4,028, 
which seems to their Lordships to evince 
a clear intention by the parties that 
this sum should not carry interest. 
What would be the effect if there were 
a clear calculation of interest, and a sti¬ 
pulation or covenaut to pay it without 









any other part of the instrument afford¬ 
ing an explanation of those legal expres¬ 
sions, it is not necessary to say, for it 
seems very clear, that the express aud 
precise provisions with respect to the 
sum, called principal, namely, Rs. 30,000, 
which is to carry interest, excludes any 
idea of the sum of Rs. 4,628, which is 
interest, also being intended to carry 
interest. With respect to that, it seems 
that the parties themselves intended that 
if the creditor thought fit to exact this 
sum on the principal day, the 25th Maugh 
1240, he might do so ; but if he did not, 
he could uot lie by and charge iuterest 
upon it. Therefore, this sum, in the opi¬ 
nion of their Lordships, does not carry 
interest. I may observe, also, with res¬ 
pect to interest on the Rs. 4,621, sup¬ 
posing that there was a discretion to 
grant it or not, which there is some ques¬ 
tion about, upon the terms of the Regula¬ 
tion, their Lordships are of opinion they 
would properly exercise their discretion 
in refusing to grant interest upon that 
sum. 

Another question is raised on the Re¬ 
gulation XY. of 1793, whether, after the 
expiration of the tenth year, the interest 
should be twelve per cent, or nine per 
cent. It is said the Regulation of 1793 
applies so as to exclude that question, be¬ 
cause the interest for the ten years would 
be at the rate of one hundred and eight 
per cent., and that Regulation hinders 
persons from recovering arrears of interest 
of more than one hundred per cent. But 
that applies only to arrears which have 
not been any part of them paid. That is 
not so here. 

Now, it appears to their Lordships 
upon this agreement very clear, that after 
the expiration of ten years the interest is 
not to recur to the old rate of twelve per 
cent., but to be reduced to the new rate 
of nine per cent, under the stipulation by 
which alone the Defendants were made 
personally liable. 

Then, with respect to the amount of 
costs, it appears here that the Plaintiff is 
entitled to succeed in the substance of his 
demand, aud that being the case, there is 
nothing in the Regulations in force in 


India any more than in this country to 
hinder the Plaintiff from recovering his 
costs. Their Lordships are of opinion, 
that the Appellant ought to have judg¬ 
ment to recover his debt and to recover 
his costs. 

Their Lordships will, therefore, advise 
Her Majesty to reverse the decree of the 
Sudder Court, and to restore the judg¬ 
ment and order of the Zillah Court, with 
costs here, and liberty to the Appellant 
to recover his costs in India. 


80th November , 1854 ; 4th, 5tli , 6th and 
7th February , 1856. 

Present at the first hearing, on the 30th No¬ 
vember, 1854: The Right Hon. Dr. Lush- 
ington, the Right Hon. T. Pemberton 
Leigh, the Right Hon. the Lord Justice 
Knight Bruce, the Right Hon. Sir Edward 
Ryan, and the Right Hon. the Lord Jus¬ 
tice Turner. 

Present at the second hearing, on the 4th, 
5th, 6th and 7th February, 1856 : The 
Right Hon. T. Pemberton Leigh, the Right 
Hon. Sir Edward Ryan, the Right Hon. 
Sir John Patteson, and the Right Hon. 
Sir William H. Maule. 

On Appeal from the Sudder Dewanny 
Adawlut at Madras. 

Nagalutchmee Ummal,* ... Appellant , 
versus 

Gopoo Nadaraja Chetty j p dm ^ 
and others, r 

Held that under the Hindoo Law as prevalent 
in Madras, a Hindoo has power under a Will to 
dispose of his property both ancestral and self- 
acquired. 

After an appeal had been made, the Appellant 
under Section 4, Regulation VIII. of 1818, applied 
to the Sudder Court for an order for security from 
the Respondents which that Court refused. The 
Appellant afterwards moved the Judicial Committee 
for a similar order, but in the absence of any alle¬ 
gation of waste, they declined to interfere. 

80th November, 1854 • 

The Lord Justice Knight Bruce : 

The Regulation under which this ap¬ 
plication is founded does not, in their 
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Lordships’ opinion, apply to the present 
case, and, therefore, it will not be neces¬ 
sary to decide whether they have such a 
discretion as the Appellant concludes we 
possess, of directing securities to be fur¬ 
nished by the Respondents. There is, in 
fact, no allegation in the petition that 
the Respondents have committed or are 
committing waste, only a rumour of a 
mortgage of part of the estate. The case 
of Rajah Yassareddy Lutchmeputty Nai- 
doo hus nothing to do with such an ap¬ 
plication as this, as their Lordships in 
that case only ordered their decree to be 
effectually carried into effect by the Court 
in India. 

The appeal now came on for hearing. 

Sir Frederic Thesiger , Q. C., Mr. E. J. 
Zloyd, Q. C., and Mr. Coryton , for the 
Appellant. 

Mr. Wigram, Q. C., and Mr. Forsyth , for 
the Respondents. 

3rd April, 1856 . 

The Right Hon. T. Pemberton Leigh : 

The question to be decided in this case 
is the right of succession to the property, 
moveable and immoveable, partly acquir¬ 
ed and partly ancestral, of a Hindoo 
named Appacooty Jyen. He died on the 
4th of September, 1844, at Combaconum, 
within the Presidency of Madras; and by 
the Hindoo law, as it prevails in that 
Province, the questions which arise in 
this case are to be determined. 

The Appellant, who was Plaintiff in 
the Court below, is the widow of Appa¬ 
cooty Jyen, and it is not disputed, that, 
as such, she is the sole heir to his pro¬ 
perty, both moveable and immoveable. 
The Respondents, however, insist that 
the Appellant’s title, as heir-at-law, is 
displaced by a Will and Codicil, execut¬ 
ed by her husband before his death ; and 
the genuineness of those instruments, 
and their validity in point of law, if ge¬ 
nuine, are the material questions for their 
Lordships’ consideration. It is contend¬ 
ed by the Appellant that both these in¬ 
struments are forged; that at the time 
when they are respectively alleged to 
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have been executed, the supposed Testa¬ 
tor was insensible ; and that if they are 
held to be established by the evidence as 
genuine, they are, by the Hiudoo law, as 
it prevails in the Presidency of Madras, 
inoperative as to all ancestral property of 
the Testator. 

Another matter was put in issue in the 
Courts below, with respect to which their 
Lordships intimated at the hearing, that 
they could not upon this record pronounce 
any direct decision. It is alleged by the 
Appellant in her plaint, that her husband 
enjoined her, in the event of the child 
with which she was pregnant, at his death, 
not proving to be a male, to adopt a son 
to be chosen by herself. As no adoption 
according to this power was ever suggest¬ 
ed in the Courts in India to have been 
actually made, their Lordships were of 
opinion that the question, whether the 
power to adopt had been really given, 
could not be decided upon this appeal. 
It was thought, however, by the Counsel 
on both sides, that the adoption and the 
testamentary dispositions were so incon- 
sistent with each other that they could 
not stand together. To the extent to 
which the adoption, if proved, may affect 
the evidence as to the testamentary in¬ 
strument, it will be necessary for their 
Lordships to examine the proofs in sup¬ 
port of it. The onus of proving the Will 
and Codicil is, of course, upon the Res¬ 
pondents, who rely upon them. 

Appacooty Jyen himself was an adopt¬ 
ed son. At the time when the disputed 
instruments are said to have been made, 
he was in his twenty-second year: he had 
a wife, the Appellant, and one daughter, 
about four years of age ; and his wife had 
been for some months pregnant with an¬ 
other child, bom after his death; he had 
several female relations living in his 
house, widows of different members of the 
family into which he had been adopted ; 
he had some considerable property, move- 
able and immoveable, and of that portion 
of the latter which had come to him from 
his ancestors a part had been regularly 
applied by them to the maintenance of 
certain religious and charitable establish¬ 
ments, which it seems they had founded. 
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This usage had been continued during 
his life by Appacooty Jyen, and one of 
the gentlemen afterwards named as trus¬ 
tees in the alleged Will had been entrust¬ 
ed by Appacooty Jyen with the superin¬ 
tendence of these charities. 

In this state of his family and circum¬ 
stances, in the month of August, 1844, 
he was attacked by the iiluess which ter¬ 
minated in his death. Astrologers had 
foretold that his life would be in great 
danger in the twenty-second year of his 
age, which he had then attained ; and it 
is alleged by the Respondents that the 
sick man, anticipating his death, made, 
ou the 28th of August, the Will, the va¬ 
lidity of which is now to be decided. By 
that instrument he directed that the 
agents then in the management of his 
estates should be continued, and, in sub¬ 
stance, he appointed the Respondent, 
Nadaraja Chetty, and a gentleman named 
Chinnappavien (who has died since the 
institution of the suit), trustees of his 
property; he directed provision to be 
made for the maintenance of his widow 
and his female relations ; for his daughter 
then born, and for the child to be born 
according as it might prove to be a boy 
or a girl; and he directed that the several 
charities which he was in the habit of 
supporting should be continued by his 
trustees, but he made no provision for 
the event of any boy being adopted by 
his widow, nor any allusion to his having 
given her any such power of adoption. 

By this Will, though he had provided 
for the maintenance of the several female 
members of his family, he had not made 
provision for their residing apart from 
each other in the event of their disagree¬ 
ment ; this not improbable contingency 
was suggested to him, and it is said, that 
on the 3rd of September, 1844, the day 
before his death, he executed a Codicil 
to his Will, by which he allotted separate 
residences to his wife and other female 
relations, and bequeathed to charities a 
larger portion of his property than they 
could have claimed under his Will ; but 
as regards the adoption, the Codicil is 
equally silent with the Will. 

The trustees under these instruments 
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take no personal interest whatsoever un¬ 
der them, unless the administration of 
the charities can be considered as such : 
they are persons in a respectable station 
of life, of good property, connected with 
the Testator, trusted by him in his life¬ 
time, and who, after his death, so far 
from showing any improper eagerness to 
maintain these instruments, were will¬ 
ing, and indeed anxious, that the widow 
should exercise her supposed power of 
adoption, by which their operation would 
have been in a great measure defeat¬ 
ed. This power they state that, from 
the representations made to them, they 
at one time believed her to possess, al¬ 
though they were afterwards satisfied that 
such belief was erroneous. The transac¬ 
tion, in respect of which an imputation 
is attempted to be cast upon Chinnappa¬ 
vien, appears to their Lordships fully ex¬ 
plained. 

The Will and the Codicil are attested ; 
the first by seven, the latter by ten wit¬ 
nesses, including the individual who 
wrote them; many of those witnesses, 
though not all, have been examined ; they 
are several of them of a class superior to 
that from which Hindoo testimony gene¬ 
rally proceeds ,* their evidence seems open 
to no other objection thau may reason¬ 
ably be accounted for from the length of 
time which had elapsed between the date 
of the transactions deposed to, and the 
period when the witnesses were examined, 
and there are not wanting incidental cir¬ 
cumstances noticed in the argument at 
the Bar, which strongly confirm the ac¬ 
curacy of the accounts which they give. 
Now these witnesses, one and all, depose 
to the fact of the signature of these pa¬ 
pers, to their being written from the dic¬ 
tation of the Testator, and to his perfect 
mental capacity at the time when they 
were executed. 

Against this testimony, there is really, 
when it comes to be examined, no evi¬ 
dence whatever. Three witnesses are 
called, who say that they saw the Testator 
in the afternoon or evening of the day on 
which he died, and one says he was then 
insensible, and that he, the witness, was 
told that he had been insensible for ten 
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or fifteen days : another swears, that when 
he saw the Testator he was not insensible, 
for he says, that the Testator desired the 
witness to feel his pulse, who did so, and 
told him that he would come and feel it 
again when the fever had abated : the third 
says, that when he called to see Ap- 
pacooty Jyen, between two and three in 
the afternoon, he was lying speechless, 
and that the witness was told by Chin- 
nappavien that he had been insensible for 
Several days. That the Testator became 
insensible some hours before his death, 
which occurred in the evening of the 4th 
of September, is stated by the Respon¬ 
dent’s witnesses, and not one of the Ap¬ 
pellant’s witnesses affects to say that he 
had any personal knowledge of the state 
of the Testator at the time when either 
the Will or the Codicil was executed. 

The evidence of two witnesses, who 
state that they were invited to attest 
these instruments after the death of the 
Testator, is wholly unworthy of credit, 
and has been treated by the Judges in 
the Court below with proper disregard. 

There appears, therefore, not the slight¬ 
est reason for dissenting from the opinion 
of the Judges in the Court below, who 
had, both in the Zillah and the Sudder 
Court, been satisfied of the genuineness 
of these instruments, unless it can be 
found on clear proof of the power of adop¬ 
tion and the inconsistency of such power 
with the contents of these instruments. 

But their* Lordships have sought in 
vain for any such proof. There is no 
doubt that, at some time after the Testa¬ 
tor’s death, the female relatives of the 
Testator represented that a power had 
been given by the Testator to the widow 
to adopt a boy of their family, and that 
the trustees, believing it, had wished such 
adoption to be made, and that the widow 
refused to make it ; but of evidence that 
any such power was really given by the 
Testator, there is none worthy of the least 
attention. 

The allegation in the plaint by the Ap¬ 
pellant is, “ that in the early part of the 
mouth of August, 1844, when she was 
eight months pregnant with a second 
child, her husband had a severe attack of 
341—44 


fever and ague; and in order that he 
might obtain happiness in the next world, 
he authorised her, in the presence of cer¬ 
tain parties, to adopt a boy to be chosen 
by herself, in the event of her expected 
child being born a girl.” This religious 
feeling is so much in accordance with the 
tenets and prevailing sentiments of Hin¬ 
doos, that the statement in itself bears no 
mark of improbability. But, when the 
evidence is referred to, it is quite of a 
different character from that which the 
plaint alleges. It consists of witnesses 
who depose to hearing the Testator say, 
by way of consoling his widow, who was 
deeply distressed at the prospect of his 
death, that she should not be so much 
grieved ; that she would produce a son, 
and, if not, she could adopt one. Surely 
this is not the language which would be 
used by a person who, on the prospect of 
death, with a view to the salvation of his 
soul, was at that moment laying injunc¬ 
tions on his widow for the performance of 
a solemn and important duty. It is not 
necessary to impute perjury to the wit¬ 
nesses } they are speaking after the lapse 
of several years to words which they pro¬ 
bably misunderstood, or had forgotten, if 
such words ever were used at all, which 
is very doubtful; they could not have 
been intended to give the authority, but 
must have referred to something either 
already done, or thereafter to be done, by 
the Testator. 

The question at present only is, whe¬ 
ther their Lordships can say that the 
evidence as to the power of adoption is so 
strong as to induce them, upon that 
ground, to disbelieve the testimony in 
favour of the Will and Codicil, which 
certainly are not very consistent with it. 
Their Lordships can come to no such 
conclusion. If an adoption has been or 
should be made, and any claim should be 
advanced by the person so adopted, such 
claim will have to be decided upon the 
evidence, which may then be produced. 
It is sufficient for the present purpose to 
say that their Lordships do not mean in 
the smallest degree to invite or to en¬ 
courage any such claim. 

The Will j,ud Codicil being established 
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as the acts of the Testator, must, without 
doubt, take effect as to all property of his 
not ancestral; the question is only as to 
their operation on that which is ances¬ 
tral, and this, in truth, is the only point 
upon which any reasonable doubt can be 
raised. 

It must be allowed that in the ancient 
Hindoo law, as it was understood through 
the whole of Hindoostan, testamentary 
instruments, in the sense affixed by Eng¬ 
lish lawyers to that expression, were un¬ 
known ; and it is stated by a writer of 
authority (Sir Thomas. Strange) that the 
Hindoo language has no terms to express 
what we mean by a Will. But it does 
not necessarily follow, that what in effect, 
though not in form, are testamentary in¬ 
struments, which are only to come into 
operation and affect property after the 
death of the maker of the instrument, 
were equally unknown. However this 
may be, the strictness of the ancient law 
has long since been relaxed, and through¬ 
out Bengal a man who is the absolute 
owner of property may now dispose of it 
by Will as he pleases, whether it be an¬ 
cestral or not. This point was resolved 
several years ago by the concurrence of 
all the judicial authorities in Calcutta, as 
well of the Supreme as of the Sudder 
Court. No doubt the law of Madras 
differs in some respects, and, amongst 
others, with respect to Wills, from that 
of Bengal. But even in Madras it is 
settled that a Will of property, not an¬ 
cestral, may be good $ a decision to this 
effect ha® been recognised and acted upon 
by the Judicial Committee, and, indeed, 
the rule of law to that extent is not dis¬ 
puted in this case. 

If, then, the Will does not affect an¬ 
cestral property, it must be, not because 
an owner of property by the Madras law 
cannot make a Will, but because, by 
some peculiarity of ancestral property, it 
is withdrawn from the testamentary 
power. 

It was very ingeniously argued by the 
Respondents’ Counsel, that in all cases 
where a man is able to dispose of his pro¬ 
perty by act, inter vivos , he may do so by 
Will y that he caunofc do so when he has 


a son, because the son, immediately on 
his birth, becomes coparcener with the 
father; that the objection to bequeathing 
ancestral property is founded on the Hin¬ 
doo notion of an undivided family ; but 
that when there are no males in the 
family the liberty of bequeathing is un¬ 
limited. 

It is not necessary for their Lordships 
to lay down so broad a proposition ; they 
think it safer to confine themselves to the 
particular case before them. Under the 
circumstances of Testator’s family, when 
he made his Will and Codicil, and having 
regard to the instruments themselves, the 
Pundits, to whom this question was pro¬ 
perly preferred by the Court—the Pun - 
dits of the Sudder Dewanny Adawlut— 
have declared their opinion, that these 
instruments are sufficient to dispose of 
ancestral estate ; that opinion has been 
affirmed by two Judges successively, of 
whom it is but justice to say that they 
appear to have examined the subject very 
carefully, and, after much consideration, 
to have pronounced very satisfactory judg¬ 
ments, though in one or two incidental 
observations which have fallen from them, 
their Lordships may not entirely concur. 

Their Lordships must advise Her Ma¬ 
jesty to affirm the decree complained of, 
with costs. 


12th April , 1856. 

Present : 

Members ?of the Judicial Committee ,—The 
Right Hon. Dr. Lushington, the Right 
Hon. T. Pemberton Leigh, and the Right 
Hon. Sir Edward Ryan. 

Assessor ,—Sir Lawrence Peel. 

On Appeal from the Supreme Court at 
Calcutta. 

Sreemutty Rabutty Dossee,* Appellant, 
versus 

Radanauth Sein and others, Respondents . 

On a motion by the Respondents, appeal dis* 
missed for want of proseoution. 

This was a petition by the Respondents 
to dismiss the appeal for want of prose- 


* 6, Moore’s I. A., p. 34G. 

69 2 344-46 








PRIVY COUNCIL JUDGMENTS 


»*SL 


B®\V\ 

m )v 

Wj-V 


cution. The appeal was allowed by the 
Supreme Court at Calcutta on the 20th 
of October, 1854, but no further proceed¬ 
ings had been taken since that time by 
the Appellant. A certificate of the Re¬ 
gistrar of the Supreme Court certifying 
that no steps had been taken since the 
date of the order granting the appeal was 
filed. 

The Right Hon. Dr. Lushington : 

Their Lordships would have felt very 
great difficulty in this application if this 
petition had not been referred to us, but 
as it has been referred, we are of opinion 
that we can dismiss the appeal for want 
of prosecution, which we hereby order. 


12th and lJjh April, 1856. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Dr. Lushington, the Right 
Hon. T. Pemberton Leigh, and the Right 
Hon. Sir Edward Ryan. 

Assessor, —Sir Lawrence Peel. 

On Appeal from the Supreme Court at 
Bombay . 

Ardaseer Cuksetjee,* ... Appellant , 
versus 

Perozeboye, ... ... Respondent. 

In a suit for restitution of conjugal rights by a 
Parsee wife against her husband. Held that strict¬ 
ly on Ecclesiastical proceeding, could not, consis¬ 
tently with the principles and rules of Ecclesiasti¬ 
cal law be applied to persons professing Parsee re¬ 
ligion, and the suit cannot be entertained. 

16th July, 1856. 

The Right Hon. Dr. Lushington : 

The present question arises upon an 
appeal from the Ecclesiastical side of the 
Supreme Court of Bombay, which Court 
had overruled a protest against its juris¬ 
diction i and their Lordships will have to 
determine whether, under all the circum¬ 
stances, the judgment ought to be main¬ 
tained, or the appeal allowed. 
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The suit in the Court below is a suit 
for restitution of conjugal rights ; such is 
clearly its character, though some of the 
averments in the suit, and a part of the 
prayer made, are different from what 
would be made or admitted in the Eccle¬ 
siastical Courts in this country. 

The parties are Parsees, natives of the 
Island of Bombay, and there resident. 
Their religion is that of Zoroaster. The 
wife brought the suit. The husband, in 
a protest, after the libel was given in, 
denied the jurisdiction of the Court, and 
contended that it was incompetent to 
take cognizance of such a suit. The 
Chief Justice was of opinion that the pro¬ 
test ought to be overruled, thereby, in 
effect, deciding that the Court might pro¬ 
ceed to administer justice in such a suit 
between the parties. The Puisne Judge 
dissented. According to the Charter of 
the Supreme Court, judgment was given 
in accordance with the opinion of the 
Chief Justice. 

The language of the clause of the 
Charter granting Ecclesiastical jurisdic¬ 
tion is as follows :—“ And it is Our fur¬ 
ther will and pleasure, and We do hereby, 
for Us, Our heirs and successors, grant, 
establish, and appoint that the Supreme 
Court of Judicature at Bombay shall be a 
Court of Ecclesiastical jurisdiction, and 
shall have full power and authority to 
administer andexecute within and through¬ 
out the town and island of Bombay, aud 
the factories subordinate thereto, and all 
the territories which now are or here¬ 
after may be subject to or dependent upon 
the said Government, and towards and 
upon all persons so described and dis¬ 
tinguished by the appellation of British 
subjects as aforesaid there residing, the 
Ecclesiastical law, as the same is now 
used and exercised in the Diocese of Lon¬ 
don in Great Britain, so far as the cir¬ 
cumstances aud occasion of the said town, 
island, territories, and people shall admit 
or require ; and to that purpose We give 
and grant to the said Supreme Court at 
Bombay full power aud authority to take 
cognizance of and proceed in all causes, 
suits, and business belonging and apper¬ 
taining to the Ecclesiastical Court before 
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the said Supreme Court of Judicature at 
Bombay, iu whatsoever maimer to be 
moved, as well as at the instance or pro¬ 
motion of parties as of office, mere or 
mixed, against any of the said subjects 
residiug in the said town, island, territo¬ 
ries, or districts, and which by the law 
and custom of the said Diocese of London 
are of Ecclesiastical cognizance, and the 
said causes, suits, and business, with their 
incidents, emergeuts, and dependents, and 
whatsoever is thereto annexed and there¬ 
with connected, to hear, despatch, discuss, 
determine, and also to grant probates un¬ 
der the seal, Ac., of the last Wills and 
testaments of all or any of the said sub¬ 
jects of Us, Our heirs, and successors, 
dying and leaving personal effects within 
the said town, island, territories or dis¬ 
tricts respectively, aud of all persons who 
shall die or have effects within the places 
aforesaid.” 

Such being the jurisdiction conferred by 
the above clause upon the Supreme Court, 
we must next consider the objection 
which has been raised to the exercise of 
that jurisdiction in this case. The es¬ 
pecial reason assigned against the Court 
taking cognizance of this case, as set 
forth in the protest, is, that the parties 
are Parsees, professing the religion of 
Zoroaster, born in the Island of Bombay, 
natives of India, and are not persons who, 
prior to the date of the Letters Patent 
establishing the Supreme Court, have 
been described in the Royal Charter of 
Justice, by the appellation of “British 
subjects,”—that the Court is incompetent 
to take cognizance, or to proceed in this 
suit, or administer to the parties the Ec¬ 
clesiastical law as used and exercised in 
the Diocese of London. 

. It is quite true, as was argued at the 
Bar, that the reason assigned for the in- 
competency of the Court to exercise juris¬ 
diction is, that the parties to the suit are 
not British subjects within the meaning 
of the Charter, and that the general aver¬ 
ment of incompetency had reference to 
that reason, but we think that in a case 
of this description, where the question 
substantially is, whether the Court has 
jurisdiction to entertain the suit, or, to 


state the case more accurately, whether 
from the peculiar nature of the subject- 
matter this case is not excepted from the 
general Ecclesiastical jurisdiction confer¬ 
red by the Charter, it is our duty to look 
at the whole record, and give judgment 
accordingly. If it be apparent on the 
face of the record that the suit is not 
maintainable, we think that there is 
enough in the protest to require us to ex¬ 
press our opinion, though that protest 
may not have been intended to direct our 
attention to more than one particular ob¬ 
jection. 

Proceeding upon this principle we will 
assume for the moment, that the parties 
to this suit are properly described and 
distinguished by the appellation of “ Bri¬ 
tish subjects,” and address ourselves'to 
the question what, with reference to the 
facts of the case, is the proper meaning 
of the words, the “ Ecclesiastical law, as 
the same is now used and exercised in 
the Diocese of London, so far as the cir¬ 
cumstances and occasion of the said town, 
island, territories and people, shall admit 
or require.” The inquiry, then, is, whe¬ 
ther the circumstances and occasion will 
admit or require the application of the 
English Ecclesiastical law in this in¬ 
stance? 

We must remember that the English 
Ecclesiastical law is founded exclusively 
on the assumption that all the parties li¬ 
tigant are Christians ; indeed originally, 
more strictly speaking, Christians profess¬ 
ing the doctrine of the Church, and that 
till of late days, the only mode of enforc¬ 
ing the decrees of Courts Christian was 
by process of excommunication, the im¬ 
prisonment which followed taking place 
under the authority of the Civil Courts. 
Excommunication in ordinary cases is 
now superseded; instead of that proceed¬ 
ing, the Ecclesiastical Courts pronounce 
the party to be in contempt, and signify 
the same to the Court of Chancery, which 
issues the authority to imprison. 

It is true, however, that a considerable 
part of the jurisdiction of the Ecclesiasti¬ 
cal Court is in its nature, though not in 
its origin, purely civil, and has no proper 
connection whatever with any religious 
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matters. We advert to the grant of pro¬ 
bate aud administration. 

Our proper inquiry is, whether, with 
reference to the limitation in the Charter, 
“ as far as the circumstances and occasion 
of the said people shall admit or require,” 
it is consistent with that limitation for 
the Ecclesiastical side of the Supreme 
Court to entertain a suit for the restitu¬ 
tion of conjugal rights at the instance of 
a Parsee wife against her husband. 

We must consider the nature of such a 
suit, the steps which must or may be 
taken in it, and the consequences which 
may arise from any decree which may be 
pronounced in it. In such a suit the first 
step may be to try the validity of a Par¬ 
see marriage, and though this might be a 
task of no small difficulty, yet, perhaps, 
it might be practicable to determine such 
a question by Parsee law, if it be compe¬ 
tent to a Court Christian to take cogni¬ 
zance of the Parsee law for such purposes. 
We are aware that, under particular cir¬ 
cumstances, the Ecclesiastical Courts in 
England have exercised jurisdiction with 
respect to Jewish marriages, ascertaining 
their validity by Jewish laws; but the 
very great difficulties attending such in¬ 
vestigation, and the almost absurd con¬ 
sequences to which they lead, would not 
induce us to follow those precedents fur¬ 
ther than strict necessity requires. 

Assuming, however, the validity of the 
marriage to have been tried and estab¬ 
lished, the next step in a suit for the res¬ 
titution of conjugal rights in the Eccle¬ 
siastical Court, if there be no defence, is 
to order the husband (assumiug him to 
be the party proceeded against) to take 
his wife home and treat her with conjugal 
affection ; and if he refuse, to pronounce 
him in contempt, the consequence of 
which is imprisonment. The husband 
may defend himself by alleging and prov¬ 
ing his wife’s infidelity or cruelty. 

The Ecclesiastical Court has no power 
to decree alimony, except pendente Lite, or 
after a decree for separation by reason of 
cruelty or adultery. It is wholly contrary 
to the first principles on which the Eccle¬ 
siastical Courts proceed, to allow alimony 
under any other circumstances, for the 
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Ecclesiastical Court cannot contemplate 
any separation of husband aud wife, ex¬ 
cept where cohabitation is prevented by 
adultery, or rendered impracticable by 
cruelty. Under all other circumstances, 
a separation is, by Ecclesiastical law, un¬ 
lawful. It follows, therefore, if the wife 
succeed in a suit for the restitution of 
conjugal rights, the sole remedy is' to 
compel the husband to take her home. 

It appears in this case that the husband 
has gone through the form of marriage 
with* another woman, with whom he is 
cohabiting. He, therefore, either has 
another wife, lawful by Parsee law, or he 
is living in adultery. 

Is it possible that in either of these two 
cases the husband can, by the Ecclesias¬ 
tical law as it prevails in the Diocese of 
London, be directed to take his wife 
home? In Englaud, the wife, on account 
of such an intercourse, would be entitled 
to a separation from bed and board, and 
alimony ; but a prayer for restitution is, 
under such circumstances, wholly unheard 
of. A Court Christian cannot enforce a 
renewal of cohabitation with an adulterer 
or adulteress: such a proceeding would 
be utterly repugnant to its character, its 
practice, and its principles. Such a de¬ 
cree would not be the administration of 
Ecclesiastical law, but the violation of it. 
What might be the remedy by Parsee law 
we think it wholly unnecessary to inquire, 
because, from the religion the Parsees 
profess, it cannot be the remedy the Court 
Christian would afford, nor would such 
relief be administered by Ecclesiastical 
law. 

There are, however, other difficulties. 
The Civil Courts in India can bend their 
administration of justice to the laws of 
the various suitors who seek their aid. 
They can administer Mahomedan law to 
Mahomedans, Hindoo law to Hindoos j but 
the Ecclesiastical law has no such flexibi¬ 
lity. Change it in its essential character, 
aud it ceases to be Ecclesiastical law al¬ 
together. 

For the reasons we have stated, we 
think that a suit for the restitution of 
conjugal rights, strictly an Ecclesiastical 
proceeding, could not, consistently with 
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the principles and rules of Ecclesiastical 
law, be applied to parties who profess 
the Parsee religion ; but we should much 
regret if there were no Court aud no law 
whereby a remedy could be administered 
to the evils which must be incidental to 
married life amongst them. We do not 
pretend to know what may bo the duties 
and obligations attending upon the ma¬ 
trimonial union between Parsees, nor 
what remedies may exist for the violation 
of them, but we conceive that there must 
be some laws, or some customs having 
the effect of laws, which apply to the 
married state of persons of this descrip¬ 
tion. It may be that such laws and cus¬ 
toms do not afford what we should deem, 
as between Christians, an adequate relief; 
but it must be recollected that the par¬ 
ties themselves could have contracted for 
the discharge of no other duties and ob¬ 
ligations than such as, for time out of 
mind, were incident to their own caste; 
nor could they reasonably have expected 
more extensive remedies, if aggrieved, 
than were customarily afforded by their 
own usages. Such remedies we conceive 
that the Supreme Court on the civil side 
might administer, or at least remedies as 
nearly approaching to them as circum¬ 
stances would allow. In suits commenced 
on the civil side, the peculiar difficulties 
which belong to the exercise of Ecclesias¬ 
tical jurisdiction in some matrimonial 
cases would not arise. Proceedings might 
be conducted ou the civil side with such 
adaptation to the circumstances of the 
case as justice might require, though on 
the Ecclesiastical side such-modification 
would be wholly irreconcilable with 
Ecclesiastical law. 

We have been led to make these ob¬ 
servations, not merely by general consi-. 
derations, but more particularly by the 
case of Mihirwanjee Nuoshirwanjee vs. 
Awan Baee (2 Borr. Bom. Sud. Dew. Rep., 
209). That case shows that the Sudder 
Adawlut at Bombay will take cognizance 
of matrimonial suits between Parsees, and 
will afford them such relief as a due re¬ 
gard to their own laws and customs will 
allow j it also proves, as indeed must be 
expected, that those laws and customs 


are wholly at variance with the principles 
which govern the matrimonial law of the 
Diocese of London, and incompatible with 
the Ecclesiastical law, as in such cases is 
administered. One instance will suffice. 
It appears that, under many circum¬ 
stances, the husband is permitted to take 
a second wife, the first being alive. 

We have not neglected to observe that 
in two or three cases, the Ecclesiastical 
side of the Supreme Court has not refused 
to entertain suits of this description, but 
we have no reason to think that the dif¬ 
ficulties which occur to us were brought 
prominently before that Court, or that, 
after duly considering them, the Judges 
came to the conclusion that they were 
unimportant. There is no such course 
of decision as should make us hesitate in 
giving effect to our own opinion. 

We think that the protest should be 
sustained, and the judgment reversed on 
the grounds we have stated, and we do 
not deem it necessary to enter upon a dis¬ 
cussion which chiefly occupied the time 
of the Court below, whether the parties 
to this suit were or were not persons who, 
prior to the date of the Letters Patent 
establishing the Court, were described 
and distinguished in the Royal Charters 
of Justice by the appellation of “ British 
subjects.” Whatever may, in such res¬ 
pect, be their description, our opinion is 
that this suit cannot be entertained. 

The Lords of the Committee will, there¬ 
fore, humbly report to Her Majesty as 
their opinion, that the Order of the Su¬ 
preme Court of Judicature at Bombay, of 
5th July, 1854, whereby the protest of 
the Appellant was overruled, ought to be 
reversed, each party paying his and her 
own costs of this appeal. 
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hiky 5thy 7 th and 8th Julyy 1856. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. the Lord Justice Knight 
Bruce, the Right Hon. Sir Edward Ryan, 
the Right Hon. the Lord Justice Turner, 
and the Right Hon. Sir John Patteson. 
Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder Dewanny 
Adawlut at Agra , Worth Western 
Provinces. 

' Hunoomanpersaud Panday,* Appellant , 
versus 

Mussumat Babooee Munraj ) 

Koonweree, ... j 

By their very constitution, the Courts in India 
are to decide according to equity and good con¬ 
science. The substance and merits of the case are 
to be kept constantly in view. The substance and 
not the mere literal wording of the issues is to be 
regarded ; and if, by inadvertence, or other cause, 
the recorded issues do not enable the Court to try 
the whole case on the merits, an opportunity should 
be afforded by amendment, and, if need be, by 
adjournment, for the decision of the real points in 
dispute. 

Deeds and contracts of the people of India ought 
to be liberally construed. The form of expression, 
the literal sense, is not to be so much regarded as 
the real meaning of the parties which the transac¬ 
tion discloses. 

The terms of “ proprietor” and of “ heir,” when 
they occur, whether in deeds or pleadings, or do¬ 
cumentary proofs, may, indeed, by a mere adherence 
to the letter, be construed to raise the conclusion 
of an assumption of ownership, in the sense of 
beneficial enjoyment derogatory to the rights of the 
heir; but they ought not to be so construed unless 
they were so intended. 

Where, therefore, a Ranee, without claiming any 
beneficial interest in the property of her minor son, 
described herself as “ proprietor” or “ heir,” and 
the Collector remarking upon the description as 
improper continued her name as “ Scurbourakar” :— 
Held that she must be viewed as a Manager, inac¬ 
curately and erroneously described as “ proprietor” 
or “ heir.” 

Under the Hindoo law, the right of a bond tide in¬ 
cumbrancer who has taken from a de facto Manager 
a charge on lands created honestly, for the purpose 
of saving the estate, or for the benefit of the estate, 
is not (provided the circumstances would support 
the charge had it emanated from a de facto and de 
jure Manager) affected by the want of union of the 
de facto , with the de jure title. 

The question, whether a primd facie case of a 
subsisting charge by a deed is made out, involves 

* 6, Moore’s I. A., p. 393. 
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the consideration of two points; first, the actual 
factum of the deed j and next, the consideration for 
it. 

The question on whom does the onus of proof lie 
in such a suit as that of a niortgagee claiming under 
a mortgage executed by the Manager of an estate 
during the infancy of the heir, is one not capable of 
a general and inflexible answer. The presumption 
proper to be made will vary with circumstances, and 
must be regulated by and dependent on them. The 
presumption in the case where the mortgagee him¬ 
self with whom the transaction took place, is setting 
up a charge in his favour made by one whose title 
to alienate he necessarily knew to be limited and 
qualified; remarked upon. 

It is to be observed that the representations by 
the Manager accompanying the loan as part of the 
res gestce, and as the contemporaneous declarations 
of an agent, though not actually selected by the 
principal, have been held to be evidence against the 
heir; and such primd facie proof has been generally 
and reasonably and rightly required in the Supreme 
Court of Calcutta between the lender and the heir, 
where the lender is enforcing his security against 
the heir. It is obvious, however, that it might be 
unreasonable to require such proof from one not an 
original party, after a lapse of time, and enjoyment 
and apparent acquiescence. 

The power of the Manager for an infant heir to 
charge an estate not his own, is, under the Hindoo 
law, a limited and qualified power. It can only be 
exercised rightly in a case of need, or for the benefit 
of the estate. But where, in the particular instance, 
the charge is one that a prudent owner would make, 
in order to benefit the estate, the bond fide lender 
is not affected by the precedent mismanagement of 
the estate. The actual pressure on the estate, the 
danger to be averted, or the benefit to be conferred 
upon it, in the particular instance, is the thing to 
be regarded. But of course, if that danger arises 
or has arisen from any misconduct to which the 
lender is or has been a party, he cannot take ad¬ 
vantage of his own wrong, to support a charge in 
his own favour against the heir, grounded on a ne¬ 
cessity which his wrong has helped to cause. 

The lender is bound to inquire into the necessities 
for the loan, and to satisfy himself as well as he 
can, with reference to the parties with whom he is 
dealing, that the Manager is acting in the particu¬ 
lar instance for the benefit of the estate. If he does 
so inquire and acts honestly, the real existence of 
an alleged sufficient and reasonably credited ne¬ 
cessity is not a condition precedent to the validity 
of his charge, and, under such circumstances, he is 
not bound to see to the application of the money. 

The mere creation of a charge securing a proper 
debt cannot be viewed as unprovident management; 
and a bond fide creditor should not suffer when he 
has acted honestly, and with due caution, but is 
himself deceived. 

Mode of taking account when the mortgagee was 
in possession of the estates as mortgagee, and also 
as lessee under a lease. 

26thJuly, 1856. 

The Right Hon. the Lord Justice 
Knight Bruce : 

The complainant in the original suit, 
was Lai Inderdowun Singh, described in 
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the plaint as proprietor of the Raj of 
Pergunnah Munsoor Nuggur Bustee. The 
suit was against the present Appellant, 
the chief Defendant, and Ranee Degumber 
Koouweree, the second Defendant, the 
mother of the complainant. The com¬ 
plainant sought by his plaint the posses¬ 
sion of certain immoveable property des¬ 
cribed in his claim, the particulars of 
whioh it is unnecessary to state. He 
sought also to set aside a mortgage Boud 
bearing date Assar Soodee Poornumaskee, 
1246 Fuslee , set up by the Appellant; to 
oust the Appellant, to cancel the name of 
the Appellant as mortgagee in the Col¬ 
lector’s records, and to recover mesne 
profits. 

To this suit the Defendant put in his 
answer. The title of the complainant to 
the lands as heir was not denied by the 
answer; but the Defendant alleged his 
title as mortgagee (except as to some Birt 
lands, the claim to which was abandoned 
in the suit, and to which it is unnecessary 
further to refer). The substantial dis¬ 
pute between the parties was, as to the 
lands for which the suit proceeded, 
whether the Defendant could resist, uuder 
his title as mortgagee to the extent of 
that interest, the title of the complain¬ 
ant as heir and proprietor of the lands. 

It is unnecessary to enter in detail into 
the pleadings or proceedings in the suit. 
It is sufficient to state, that in the result 
the Sudder Ameen decided in favour of the 
security, and dismissed the claim generally, 
but that on appeal from that decision, the 
Sudder Court decided against the security, 
and in substance granted the relief asked 
by the plaint, except in so far as it was 
abandoned. 

The reasons for the decision of the ap¬ 
pellate Court are contained in their judg¬ 
ment. The Court says, “ The question 
with which the Court have first to deal, 
respects the right of the Ranee to execute 
the instrument before them." They then 
remark, “ that the Bond itself assigns to 
the Ranee a proprietary character, and 
that it was not amongst the Defendant’s 
pleas that the Ranee acted as her son’s 
guardian, but that he has claimed for her 
the proprietary character, both in his 
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answer to the plaint, and still more broad¬ 
ly and unreservedly in his answer to the 
pleadings in appeal. The Plaintiff, on 
the other hand, has throughout argued 
for the avoidauce of the Bond, by deny¬ 
ing the Ranee’s proprietary title in any 
way ; and such being the issue joined be¬ 
tween the parties, the Court, looking to 
the fact that the estates in dispute un¬ 
questionably devolved on the Plaintiff, 
to the exclusion of the Ranee, on the 
death of the Plaintiff’s father, Rajah Sheo- 
buksh Singh, have no hesitation in de¬ 
claring that, even on the assumption that 
the Ranee voluntarily executed the Bond, 
and received full consideration for it, the 
Bond is not binding on the Plaintiff, and 
that neither he nor his ancestral property 
can be made liable in satisfaction of it. 
It is needless for the Court, their inqui¬ 
ries being thus stopped in limine , to enter 
on the real merits of the transaction as 
between the Ranee and Hunoomanper- 
saud Panday." 

Their Lordships collect from this judg¬ 
ment that the Court thought that a bar 
was interposed by the pleadings, and by 
the Ranee’s act of assumption of proprie¬ 
torship, to the further consideration whe¬ 
ther the Appellant’s charge could in any 
character be sustained against the estate. 

The Court did not enter upon the 
question of the validity of the charge, in 
whole or in part, as a charge effected by 
a de facto Manager, or proprietor, whether 
by right or by wrongful title, nor advert 
to the fact that the charge included some 
items of former charge wholly unaffected 
by the objection which they considered of 
so much weight. 

This judgment may be considered un¬ 
der the following points of view : 

First. Did the appellate jurisdiction 
rightly construe the pleadings, and take 
a right view of the issues framed under 
the direction of the Judge, according to 
the practice of those Courts ? 

Secondly. Did it take a right view of 
the relation in which the Ranee intended 
to stand to her son’s estate 1 And, 

Thirdly. Did it consider the point, 
whether the rights of these parties could 
wholly depend upon the question whether 
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that relation was duly or unduly consti¬ 
tuted 1 

On the first point tbeir Lordships think 
it right to observe, that it is of the ut¬ 
most importance to the right administra¬ 
tion of justice in these Courts, that it 
should be constantly borne in mind by 
them that by their very constitution they 
are to decide according to equity and 
good conscience ; that the substance and 
merits of the case are to be kept constant¬ 
ly in view ; that the substance and not 
the mere literal wording of the issues is 
to be regarded ; and that if, by inadver¬ 
tence, or other cause, the recorded issues 
' do not enable the Court to try the whole 
case on the merits, an opportunity should 
be aflorded by amendment, and, if need 
be, by adjournment, for the decision of 
the real points in dispute. 

But their Lordships think that if the 
wording of the issues be carefully con¬ 
sidered, it will be found that the issue in 
substance is, whether the charge under 
the instrument bound the lands. The 
words in which the Principal Sudder 
Ameen states the issue on this point are : 
“ whether it (the mortgage Bond) ought 
.to have effect against the mortgaged vil- 
lages.” It was not an issue limited to 
the particular description or character in 
which this act was done, and a misdes¬ 
cription or error in that respect would 
not have been fatal to the charge. Con¬ 
sequently, their Lordships cannot agree 
with the Sudder Dewanny Adawlut, upon 
the first point, that the real question in 
dispute between these parties, namely, 
whether the charge bound the lands in 
the hands of the heir, was not substan¬ 
tially included iu the issues, which were 
evidently intended to raise it. Neither 
can their Lordships adopt the reasoning 
or the conclusion of the Sudder Dewanny 
Adawlut, upon the second point, as to the 
relation in which the Ranee meant to 
stand, and substantially stood, to the 
estate of her sou. 

Deeds and contracts of the people of 
India ought to be liberally construed. 
The form of expression, the literal sense, 
is not to be so much regarded as the real 
meaning of the parties which the transac- 
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tion discloses. Now, what is meant by 
the assumption of proprietorship on the 
part of the Ranee, which the judgment 
ascribes to her ? It is not suggested that 
she ever claimed any beneficial interest in 
the estate as proprietor; had she done so, 
it would have been, pro tanto, a claim ad¬ 
verse to her son ; and it is conceded by 
the Respondent’s counsel that she did not 
claim adversely to her son. The terms 
of “ proprietor” and of “ heir,” when they 
occur, whether in deeds or pleadings, or 
documentary proofs, may, indeed, by a 
mere adherence to the letter, be construed 
to raise the conclusion of an assumption 
of ownership, in the sense of beneficial 
enjoyment derogatory to the rights of the 
heir; but they ought .not to be so con¬ 
strued unless they were so intended, and 
in this case their Lordships are satisfied 
that they were not so intended. They 
consider that the acts of the Ranee can¬ 
not be reasonably viewed otherwise than 
as acts done on behalf of another, what¬ 
ever description she gave to herself, or 
others gave to her; that she must be 
viewed as a Manager, inaccurately and 
erroneously described as “ proprietor,” or 
“ heir*” and it is to be observed, that the 
Collector takes this view, for, whilst he 
remarks on the improper description of 
her as heir, or proprietor, he continues 
her name as “ Surberakar .” If the whole 
context of all these documents and plead¬ 
ings be taken into consideration, and the 
construction proceed on every part, and 
not on portions of them, they are suffi¬ 
cient, in their Lordships’ judgment, to 
show the real character of her proprietor¬ 
ship. 

Upon the third point, it is to be ob¬ 
served that under the Hindoo law, the 
right of a bond fide incumbrancer who has 
taken * from a de facto Manager a charge 
on lands created honestly, for the purpose 
of saving the estate, or for the benefit of 
the estate, is not (provided the circum¬ 
stances would support the charge had 
it emanated from a de facto and de jure 
manager) affected by the want of union 
of the de facto , with the de jure title. 
Therefore, had the Ranee intruded into 
the estate wrongfully, and even practised 
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deception upon the Court of Wards, or 
the Collector, exercising the powers of 
a Court of Wards, by putting forth a case 
of joint proprietorship in order to defeat 
the claim of a Court of Wards to the 
wardship, which is the case that Mr. Wi- 
gram supposed, it would not follow that 
those acts, however wrong, would defeat 
the claim of the incumbrancer. The ob¬ 
jection, then, to the Ranee’s assumption 
of proprietorship, in order to get the ma¬ 
nagement into her hands, does not really 
go to the root of the matter, nor neces¬ 
sarily invalidate the charge ; consequent¬ 
ly, even had the view which the Sudder 
Dewanny Adawlut took of the character 
of the Ranee’s act, as not having been 
done by her as guardian, been correct, 
their decision against the charge without 
further inquiry would not have been well- 
founded. It would not have been accor¬ 
dant with the principles of the Hindoo 
law, as declared in Coleb. Dig., vol. i., p. 
302, and in the case of Gj-opee Churun 
Burral vs. Mussummaut Ishwuree Lukhee 
Dibia, (3 Sud. Dew. Adaw. Rep. 93,) 
and as illustrated by the case cited for 
the Appellant in the argument, against 
the authority of which no opposing deci¬ 
sion was cited. Their Lordships, how¬ 
ever, must not be understood to say, that 
they see any ground of probability for the 
assertion, that the Ranee really meant to 
deceive the Court of Wards, or the Col¬ 
lector exercising its authority, by any 
consciously false description of herself. 
The title to this Raj cannot readily be 
supposed to have been unknown in the 
Collector’s office, nor is it probable that 
the Ranee could have deceived the office 
by such a false description of herself. 

It is a circumstance worthy of remark, 
too, that the complainant does not as¬ 
cribe this conduct to her in his plaint.- 
The case that the plaint makes is not that 
she intruded upon him and assumed pro¬ 
prietorship ; the plaint itself says she had 
possession as guardian, that is, as manag¬ 
ing in that character \ and on a review of 
the whole pleadings and documentary 
evidence, and of the probabilities of the 
case, their Lordships think it a strained 
and untrue construction to assign any 


other character to her acts than that 
which the plaint ascribes to them, not¬ 
withstanding the use of terms incon¬ 
sistent with it. For these reasons, their 
Lordships think that the judgment of the 
Sudder Dewanny Court cannot be sup¬ 
ported on the grounds which that Court 
has assigned. 

It then remains to be considered whe¬ 
ther the judgment is substantially right, 
though the reasons assigned for it are not 
satisfactory or sufficient. 

If the evidence discloses, as it is con¬ 
tended for the Respondent that it does 
disclose, no prinid facie case of charge at 
all on this ancestral estate* then, as the 
only bar to the resumption by the heir 
of his estate is the alleged mortgage title 
over it, the proof of which lies on the 
mortgagee, the complainant’s title to the 
estate, to the mesne profits, and to the 
other relief, is made out; but if, on the 
other hand, the evidence discloses even a 
prinid facie case of charge, some inquiry 
at least ought, as it seems to their Lord- 
ships, to have been directed. 

.Thequestion then next to be considered 
is, whether a primd facie case of a subsist¬ 
ing charge is made out by the Appellant. 
This question involves the consideration 
of two points : first, the actual factum of 
the deed ; and, next, the consideration 
for it. 

First, as to the factum. The execu¬ 
tion of the Bond by the Ranee is stated 
by several of the attesting witnesses. It 
was argued, however, ou behalf of the 
Respondent, that the Court ought not to 
act on their evidence. Some discrepancies, 
— such, however, as are not unfrequently 
found in honest cases in native testimony, 
—were dwelt upon. The Sudder Arneen, 
who decided this case originally, has made 
some pertinent remarks on the confirma¬ 
tion which circumstances give to the oral 
evidence that the Boud is the deed of the 
Ranee. The decision by a native Judge, 
possessing the intelligence which this 
judgmeut of the Sudder Ameen evinces, 
on a question of fact in issue before him, 
in the opinion of their Lordships, en¬ 


titled to respect ; he must necessarily 
possess superior knowledge of the habits 
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ahd course of dealing of natives, and that 
knowledge would be likely to lead him to 
a right conclusion upon a question of dis¬ 
puted fact. The Sudder Ameen observes, 
in substance, that possession went along 
with this Bond, and that the mortgagee 
was inscribed in that character as pro¬ 
prietor on the records of the Collector. 
He was, therefore, put in possession as 
mortgagee, and was publicly kuown as 
mortgagee in the Collector’s office. 

It is to be observed further, that his 
receipt of the rents and profits of the 
lands included in this conveyance would 
diminish, pro tanto , the annual income of 
1 the estate, which would come to be ad¬ 
ministered by the Ranee, and that this 
state of things continued for several years 
after the execution of the Bond. The 
Ranee’s ignorauce, then, of such title, 
possession, receipt, and diminution, is, as 
the Sudder Ameen justly observes, not a 
probable supposition. It could be ra¬ 
tionally accounted for only on one sup¬ 
position—that the Ranee was a mere 
cypher, and entirely ignorant of that 
which was done in her name. This, how¬ 
ever, does not appear to have been the 
case : she herself denied it on a subse¬ 
quent contest as to the managership ; and 
the act of the Collector in his decision 
upon that dispute, in putting her into the 
management, confirms her own statement 
of her capacity. Had her incompetency 
been of so flagrant a character, as the 
above hypothesis demands to be attribut¬ 
ed to her, it is not reasonable to suppose 
that it would have been unknown in the 
Collector’s office, nor is it reasonable to 
suppose that the management would have 
been confided to her had such been her 
character. It was argued, indeed, that 
she may have become by that time capa¬ 
ble i but it is to be observed that a long 
course of neglect and mismanagement, 
which is attributed to her, would not be 
a school of improvement. 

It was argued that the complainant 
was not to be bound by the Ranee’s al¬ 
legations of her own competency ; that 
she had tasted the sweets of management, 
and would desire their continuance. Cer¬ 
tainly the complainant is not to be bound 
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by her assertion ; but it is not the asser¬ 
tion that is relied on as confirmation*. 
What is relied on is the result of the con¬ 
test, and the acknowledgment of her as 
one competent to the management of the 
estate by an officer interested in its right 
administration. 

Their Lordships cannot but concur 
with the Sudder Ameen in thinking that 
these circumstances do materially con¬ 
firm the story of the attesting witnesses 
as to the Ranee’s execution of the deed. 
The story of her non-execution of it is 
based, in a considerable degree, on a sup¬ 
position of her incapacity. That the deed 
is hers, is, in the opinion of their Lord- 
ships, further confirmed by the great im¬ 
probability of the history which some of 
the witnesses of the Respondent give as 
the factum, of the instrument. The story 
told by the witnesses, Heera Lai and 
Gyapershad Patuk, is so destitute of pro¬ 
bability, so little in harmony with the 
ordinary conduct of men in like circum¬ 
stances, that their Lordships can place 
no reliance upon it. According to the 
case of the Respondent, this Bond was 
fraudulently executed in the name of the 
Ranee, without her sanction or know¬ 
ledge, in order to fix a false charge of 
Rs. 15,000, in the Defendant’s favour, 
on the property of the infant Rajah. The 
Defendant and several associates were, 
according to this story, conspiring toge¬ 
ther for this object. According to the 
witnesses, who give nearly verbatim the 
same account of the transaction, these 
conspirators had witnesses ready, though 
not present, who were to attest conscious¬ 
ly the false deed as true; yet such is at 
once the impatience and the folly of these 
conspiring parties, that every oue of the 
witnesses, each of whom is described as 
dropping in by chance as it were, is soli¬ 
cited without any assigned adequate mo¬ 
tive, and with no previous sounding, to 
become a party to this fraud by con¬ 
sciously attesting the false deed as true. 
Each witness declines, and each is en¬ 
treated to secrecy ; and each preserves 
the secret inviolate, contrary to duty, and 
without any assigned motive for secrecy. 
The communication and the concealment 
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are both without motive according to the 
account which is given us. And the story 
of this utterly needless communication of 
his crime, is told of a mau used to busi¬ 
ness, intelligent, and described by the 
Respondents as the habitual accomplice 
of crafty and designing men, the Karin- 
das, in acts of fraud. 

Taking the whole circumstances as to 
the factum of this instrument into con¬ 
sideration, their Lordships concur in the 
finding by the Sudder Ameen as to it. 

Next, as to the consideration for the 
Bond. The argument for the Appellant 
in the reply, if correct, would indeed re¬ 
duce the matter for consideration to a 
very short point $ for according to that 
argument, if the factum of a deed of 
charge by a manager for an infant be es¬ 
tablished, and the fact of the advance be 
proved, the presumption of law is primd 
facie to support the charge, and the onus 
of disproving it rests on the heir. For 
this position a decision, or rather a dictum 
of the Sudder Dewanny Adawlut at Agra, 
in the case of Oomed Rai vs. Heera Lall 
(6 Sud. Dew. N. W. P. 218), was quoted 
and relied upon. But the dictum there, 
though general, must be read in connec¬ 
tion with the facts of that case. It might 
be a very correct course to adopt with 
reference to suits of that particular cha¬ 
racter, which was one where the sons of 
a living father were, with his suspected 
collusion, attempting, in a suit against a 
creditor, to get rid of the charge on an 
ancestral estate created by the father, on 
the ground of the alleged misconduct of 
the father in extravagant waste of the es¬ 
tate. Now, it is to be observed that a 
lender of money may reasonably be ex¬ 
pected to prove the circumstances con¬ 
nected with his own particular loan, but 
cannot reasonably be expected to know 
or to come prepared with proof of the an¬ 
tecedent economy and good conduot of 
the owner of an ancestral estate j whilst 
the antecedents of their father’s career 
would be more likely to be in the know¬ 
ledge of the sons, members of the same 
family, than of a stranger ; consequently, 
this dictum may perhaps be supported on 
the general principle that the allegation 


and proof of facts, presumably in his 
better knowledge, is to be looked for from 
the party who possesses that better know¬ 
ledge, as well as on the obvious ground 
in such suits of the danger of collusion 
between father and sous in fraud of the 
creditor of the former. But this case is 
of a description wholly different, and the 
dictum does not profess to be a general 
one, nor is it so to be regarded. Their 
Lordships think that the question on 
whom does the onus of proof lie in such 
suits as the present, is one not capable 
of a geueral aud inflexible answer. The 
presumption proper to be made will vary 
with circumstances, and must be regulat¬ 
ed by and dependent on them. Thus, 
where the mortgagee himself with whom 
the transaction took place, is setting up 
a charge in his favour made by one whose 
title to alienate he necessarily knew to be 
limited and qualified, he may be reason¬ 
ably expected to allege and prove facts 
presumably better known to him than to 
the infant heir, namely, those facts which 
embody the representations made to him 
of the alleged needs of the estate, and the 
motives influencing his immediate loan. 

It is to be observed that the represen¬ 
tations by the Manager accompanying 
the loan as part of the res gestae , aud as 
the contemporaneous declarations of an 
agent, though not actually selected by the 
principal, have been held to be evidence 
against the heir; and as their Lordships 
are informed that such primd facie proof 
has been generally required in the Su¬ 
preme Court of Calcutta between the 
lender and the heir, where the lender is 
enforcing his security against the heir, 
they think it reasonable aud right that 
it should be required. A case in the time 
of Sir Edward Hyde East, reported in his 
decisions in the 2nd volume of Morley’s 
“ Digest,” seems the foundation of this 
practice. (See also the case of Brown w. 
Ram Kuuaee Dutt, 11 Sud. Dew. Adaw. 
Rep. 791.) 

It is obvious, however, that it might 
be unreasonable to require such proof 
from one not an original party, after a 
lapse of time, and enjoyment and appa¬ 
rent acquiescence ; consequently, if, as is 
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tii© case here as to part of the charge, it 
be created by substitution of a new secu¬ 
rity for an older one, where the consider¬ 
ation for the older one was an old prece¬ 
dent debt of an ancestor not previously 
questioned, a presumption of the kind 
contended for by the Appellant would be 
reasonable. The case before their Lord- 
ships is one of a mixed character ; the 
existing security represents loans and 
transactions at various times and under 
varying circumstances : it is a consolidat¬ 
ing security ; and as to part, at least— 
namely, the ancestral debt—there is, in 
the opiniou of their Lordships, ground to 
raise a primd facie presumption in the 
Appellant's favour of a consideration that 
binds the estate. It is unnecessary to the 
decision to pursue the inquiry as to the 
other items of charge, but that part of it 
which relates to the advance for payment 
of the revenue seems to be at least primd 
facie proved as against the estate. And, 
as to the whole charge, there is also at 
least primd facie evidence in the admis¬ 
sions of the Plaintiff, proved by several 
witnesses, uucontradicted on the point. 
As to the debt of the ancestors, it was 
said that it was already secured, and that 
the estate being ancestral, could not, ac¬ 
cording to the law current in the North- 
Western Provinces, be charged, in the 
hands of the heir, for an ancestor’s debt. 
But it is to be observed as to the change 
of security, that there was a reduction of 
interest it is, therefore, a transaction, 
primd facie , for the benefit of the estate ; 
and though an estate be ancestral, it may 
be charged for some purposes against the 
heir, for the father's debt, by the father, 
as, indeed, the case above cited from the 
6th volume of the Decisions of the Sud- 
der Dewanny Adawlut, North-Western 
Provinces, incidently shows. Unless the 
debt was of such a nature that it was not 
the duty of the son to pay it, the dis¬ 
charge of it, even though it affected an¬ 
cestral estate, would still be an act of 
pious duty in the son. By the Hindoo 
law, the freedom of the son from the ob¬ 
ligation to discharge the father’s debt, 
has respect to the nature of the debt, and 
not to the nature of the estate, whether 
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ancestral or acquired by the creator of 
the debt. Their Lordships, therefore, are 
clearly of opinion that a primd facie case 
of charge for something was made out; and 
it is not necessary to determine, nor, 
indeed, have their Lordships the necessary 
facts before them to enable them to de¬ 
termine, for how much, if.for anything, 
this deed must ultimately stand as a 
security. 

One point remains to be considered, 
namely, whether, in taking the account 
between these parties, the Defendant is 
to be charged, as mortgagee in possession, 
with the actual rents and profits, or only 
with the rent fixed by the pottah. It 
is said for the Appellant, that the Sudder 
Dewanny Adawlut did not set aside the 
pottah. In terms they certainly did not. 
But their Lordships think that it was 
part of one mortgage-security, consisting 
of several instruments of equal date with 
the mortgage Bond ; and that it was in¬ 
tended to create, not a distinct estate, 
but only a security for the mortgage- 
money. Mr. Palmer contended that a 
stipulation such as this pottah evidences, 
may stand in India between mortgagor 
and mortgagee, and that the Regulations 
as to interest do not touch such a case. 
The Regulations provide for the case of 
an evasion of the law as to interest by 
invalidating the mortgage security, and 
forfeiting the claim of the mortgagee to 
his principal and interest : but Mr. 
Palmer contends that where there is no 
such evasion, and a bond fide and fair rent 
is fixed upon as representing, communibus 
annis , the rents and profits of the estate, 
the Court ought to stand on that, the 
agreement of the parties, and not to 
direct the taking of the accounts between 
mortgagor and mortgagee on any other 
basis. It is certainly possible that, by 
reason of the provision that the rent 
shall be a fixed one, notwithstanding 
losses and casualties, the mortgagee 
might be a loser, in his character of 
lessee, on an account calculated on this 
basis; but, notwithstanding that contin- 
geney, their Lordships think that, as it 
was not meant that the principal should 
be risked, it was virtually a provision to 
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exclude an account of the rents and 
profits, and that the decree of the Sudder 
Dewanny Adawlut, directing an account 
of the actual rents and profits, therefore, 
proceeds on the right principle, and is in 
accordance with the true nature of the 
security and the spirit of the Regulations. 

In the case of Roy Juswuut Lall vs. 
Sreekishen Lall, reported in the decisions 
of the Sud. Dew. Adaw. in 1852, vol. 14, 
p. 577, the Court seems to have thought 
that where a mortgage lease was granted, 
and whilst the term was running, the 
mortgage account could not be taken ; 
but it appears from that case, that in 
former decisions of that Court not report¬ 
ed, where the lease had expired, the Court 
directed the account to be taken on the 
ordinary footiug of the receipt of rents 
and profits of the mortgaged estate. Their 
Lordships think that, under the Regula¬ 
tions, unless the principal is meant to be 
risked, and is put in the risk, the estate 
created as part of a mortgage security, 
whatever be its form or duration, can be 
viewed only as a security for a mortgage 
debt, and must be restored when the debt, 
interest, and costs are satisfied by re¬ 
ceipts. 

Upon the whole, their Lordships are of 
opinion that the cause must be sent back 
for further inquiry. They think it de¬ 
sirable, however, in order to prevent a 
future miscarriage, to state the general 
principles which should be applied to the 
final decision of the case. 

The power of the Manager for an infant 
heir to charge an estate not his own, is, 
under the Hindoo law, a limited and qua¬ 
lified power. It can only be exercised 
rightly in a case of need, or for the bene¬ 
fit of the estate. But where, in the par¬ 
ticular instance, the charge is one that a 
prudent owner would make, in order to 
benefit the estate, the bond fide lender is 
not affected by the precedent mismanage¬ 
ment of the estate. The actual pressure 
on the estate, the danger to be averted, 
or the benefit to be conferred upon it, in 
the particular instance, is the thing to 
be regarded. But of course, if that dauger 
arises or has arisen from any misconduct 
to which the lender is or has been a party, 


he cannot take advantage of his own 
wrong, to support a charge in his own 
favour agaiust the heir, grounded on a 
necessity which his wrong has helped to 
cause. Therefore, the lender in this case, 
unless he is shown to have acted maid 
fide , will not be affected, though it be 
shown that, with better management, the 
estate might have been kept free from 
debt. Their Lordships think that the 
lender is bound to inquire into the neces¬ 
sities for the loan, and to satisfy himself 
as well as he can, with reference to the 
parties with whom he is dealing, that 
the Manager is acting in the particular 
iustauce for the benefit of the estate. But 
they think that if he does so inquire, and 
acts honestly, the real existence of an 
alleged sufficient and reasonably-credited 
necessity is not a condition precedent to 
the validity of his charge, and they do 
not think that, under such circumstances, 
he is bound to see to the application of 
the money. It is obvious that money to 
be secured on any estate is likely to be 
obtained on easier terms than a loan 
which rests on mere personal security, 
and that, therefore, the mere creation of 
a charge securing a proper debt cannot 
be viewed as improvident management; 
the purposes for which a loan is wanted 
are often future, as respects the actual 
application, and a lender can rarely have, 
unless he enters on the management, the 
means of controlling and rightly directing 
the actual application. Their Lordships 
do not think that a bond fide creditor 
should suffer when he has acted honestly 
and with due caution, but is himself de¬ 
ceived. 

Their Lordships will, therefore, hum¬ 
bly report to Her Majesty in the follow¬ 
ing terms :— 

“ Their Lordships are of opinion that 
the Ranee ought to be deemed to have 
executed the mortgage Boud, dated Assar 
Soodee Poornumashee, in the pleadings 
mentioned, as and in the character of 
guardian of the infant Lai Iuderdowun 
Singh. 

“ And their Lordships are of opinion 
that the validity, force, and effect of the 
Bond, as to all and each of the sums, of 
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11th July , 1856. 
Present : 


■which the sum of Its. 15,000, thereby 
purporting to be secured, is composed, 
depend on the circumstances under which 
the sums, or such of them as were ad¬ 
vanced by the Appellant, were respec¬ 
tively so advanced by him, regard being 
had also, in so far as may be just, to the 
circumstances under which the same were 
respectively borrowed. 

“ And their Lordships are also of opi¬ 
nion that, assuming the Bond to be in¬ 
valid and ineffectual, the Appellant would, 
nevertheless, be entitled to the benefit of 
any prior mortgage or mortgages paid off by 
him affecting the property comprised in the 
Bond, if and in so far as such prior mort¬ 
gage or mortgages was or were valid and 
effectual. 

“ And their Lordships, therefore, are of 
opinion that the decrees of the Zillah 
and Sudder Courts respectively ought to 
be reversed, and the cause remitted to 
the Sudder Court, with directions that 
inquiry be made into the several matters 
aforesaid, and that all such accounts be 
taken and such other inquiries made as, 
having regard to such matters and to the 
circumstances of the case, may be found 
to be necessary and proper, with direc¬ 
tions also that the Sudder Court do pro¬ 
ceed therein as may be just, both with 
respect to the said mortgage Bond and 
the several instruments of even date 
therewith ; and that the costs of the ap¬ 
peal be costs in the cause, to be dealt 
with by the Sudder Court.” 


Members of the Judicial Committee ,—The 
Right Hon. T. Pemberton Leigh, the Right 
Hon. Sir Edward Ryan, the Right Hon. 
Sir John Dodson, and the Right Hon. Sir 
William H. Maule. 

Assessor, —The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Governor in Council 
of Bombay . 

Bodhrao Hunmont, # ... Appellant , 
versus 

Nursing Rao and others, ... Respondents. 

The terms of the swnnud being absolute. Certain 
Enam villages in the Southern Mahratta Country 
were held, in a partition suit, to be governed by the 
general principles of the Hindoo law respecting 
partition of the fathers estate among his heirs. 

The Right Hon. T. Pemberton Leigh • 

There appears no reason why the Enam 
villages in question should not be govern¬ 
ed by the general principles of the Hin¬ 
doo law respecting partition of the father’s 
estate among his heirs. The terms of the 
sunud are absolute. There is nothing 
peculiar in the case ; it is an ordinary 
partition suit, which is an everyday’s 
occurrence in India, and the division must 
be according to the Hindoo law. The 
mode of collecting the revenue has nothing 
to do with the question. We, therefore, 
must reverse the decree of the Governor 
in Council of Bombay, and consequently, 
affirm the decree of the Political Agent of 
the Southern Mahratta Country, of the 
6th of Ootober, 1852, with costs, as well 
here as of the appeal to the Governor in 
Council of Bombay. 
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lJfth and 15 th July , 1856. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. T. Pemberton Leigh, the Right 
Hon. Sir Edward Ryan, the Right Hon. 
Sir John Dodson, and the Right Hon. Sir 
William Maule. 

On Appeal from the Supreme Court at 
Calcutta. 

Hurrydoss Dutt,* ... Appellant , 

versus 


Sreemutty Uppoornah 
Dossee and another, 


| Respondents. 


The principles which aro applied in Courts of 
Equity in England, for securing in the public funds 
any property to which one person is entitled in 
possession, and another is entitled in remainder, 
are not applicable to the case of property in India, 
where such property is in the possession of a Hin¬ 
doo widow. 

The widow and daughter of a deceased Hindoo 
stand in the same situation as to the right of ad¬ 
ministration and right of enjoyment of the property 
of the deceased for their lives. 

Quaere .—Whether the widow and daughter stand 
in the same situation, with respect to the right of 
disposition of the propei’ty. 

It is not sufficient to say that there is one person 
entitled in possession, and another in remainder, in 
order to induce the Court to interfere to take the 
property out of the hands of the individual who is 
in possession of it; but it is necessary to show that 
there is danger to the property from the mode in 
which the party in possession is dealing with it, in 
which case, and in such case only, the Court will 
interfere. 

Where the property at the husband’s death was 
in Company’s paper, and was allowed to remain in 
that security as long as it could ; but, afterwards, 
on the Company’s paying off the loan in which it 
was invested, was received and shortly after three- 
fourths, or at least two-tliirds invested in other Com- 
pany’spaper, the remainder of the money continuing, 
three months after the date when the widow received 
the money, in her hands uninvested, she waiting for 
an eligible investment .—Reid that according to the 
ordinary Hindoo custom, the -widow was not guilty 
of a devastavit, nor showed the slightest intention 
of committing a devastavit in this respect. 


The Right Hon. T. Pemberton Leigh : 


Their Lordships do not think it neces¬ 
sary to trouble the Counsel for the Respon¬ 
dent. This Bill is filed by a party entitled 
to property secured during the life of the 
tenant for life ; and the Bill proceeds on 
the ground that the property is endanger¬ 
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ed from the manner in which the tenant 
for life is dealing with it. The tenant for 
life is the daughter of the intestate, Hee- 
raloll Mullick. It has been decided by 
this Court in the case of Cossinauth 
By sack vs. Hurrosoondery Dossee, after 
most full and deliberate argument and 
consideration, that the principles which are 
applied in Courts of Equity in England, 
for securing in the public funds any pro¬ 
perty to which one person is entitled in 
possession, and another is entitled in re¬ 
mainder, are not applicable to the case of 
property in India, where such property is 
in possession of a Hindoo widow. 

Now, the Bill alleges, that, in this res¬ 
pect, the widow and the daughter stand 
in the same situation. Whether they 
stand in the same situation or not, with 
respect to the right of disposition of the 
property, they at all events stand in the 
same situation as to the right of adminis¬ 
tration, and right of enjoyment for their 
lives ; and the principle laid down iu the 
case which has been referred to in this 
Court was this, that it is not sufficient to 
say that there is one person entitled in 
possession, and another entitled in re¬ 
mainder, in order to induce the Court to 
interfere to take the property out of the 
hands of the individual who is in posses¬ 
sion of it; but it is necessary to show that 
there is danger to the property from the 
mode in which the party in possession is 
dealing with it, in which case, and in such 
case only, the Court will interfere. 

The law, therefore, being perfectly set¬ 
tled * by that decision, and that decision 
having been followed during the time Sir 
Edward Ryan presided over the Supreme 
Court, and also of his successor, Sir Law¬ 
rence Peel, it must be considered as the 
settled law of the Courts iu Bengal. 

The question here is, has anything 
been shown in this case to justify inter¬ 
ference, or has the case alleged in the 
Bill been established by evidence the 
only evidence which exists being the 
answer of the Defendant. It appears to 
their Lordships, it has not been made out 
at all. It is perfectly true that the pro¬ 
perty at the husband’s death was in Com¬ 
pany’s paper; and as long as it could re- 
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main in that security, the Respondent 
permitted it so to remain ; but in the 
month of July, 1853, the Compauy paid 
off the loan in which it was invested. The 
property, therefore, could no longer con¬ 
tinue on the security in which it was in¬ 
vested. The Respondent received the 
amount of the money, which was about 
Rs. 50,00, and before the Bill in this case 
was filed, (on the 15th of August, 1853,) 
she had invested Rs. 39,000, of the money 
so received in other Company’s paper j 
and she says, at the time when she puts 
in her answer, in the month of October, 
1853, that is three months after the date 
when she received the money, that the 
remainder of the money was still in her 
hands uninvested, waiting for an eligible 
investment. Then can it be said, that 
the Respondent, who, according to the 
ordinary Hindoo custom, keeps in her 
house a certain portion of the money, 
having, in the course of three months, in¬ 
vested Rs. 39,000, three-fourths, or at 
least two-thirds, of the money in other 
securities, was guilty of a devastavit, or 
showed the slightest intention of commit¬ 
ting a devastavit in this respect 1 Their 
Lordships are of opinion that no such 
case is made out; and, as the ground 
upon which the Bill was filed, therefore, 
entirely fails, the appeal must be dismiss¬ 
ed with costs. 

Wo must observe, that if there were 
any foundation for the law which has 
been now contended for at the Bar, the 
cases in which such applications would be 
made must have been, we should suppose, 
extremely frequent; yet no such instance 
has been produced, either from the Na¬ 
tive or the Supreme Courts in which any 
order has been made for such interference, 
except in a case in which manifest danger, 
or risk of danger, has been proved to the 
satisfaction of the Court. 

Their Lordships will advise Her Ma¬ 
jesty to affirm this decree with costs. 


26th and 27th November , 1856 . 

Present : 

Members of the Judicial Committee, —The 
Right Hon. The Lord Justice Knight Bruce, 
the Right Hon. Sir Edward Ryan, and the 
Right Hon. Sir John Patteson. 

Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder Dewanny 
Adawlut at Bombay . 

Modee Kaikhooscrow Hor- ) . 77 . 

musjee,*. ^ Appellant , 

vei'sus 

Cooverbhaee, and others, ... Respondents. 

The order of a single Judge of Sudder Court dis¬ 
missing a petition for special appeal under Act No. 
III. of 1843 was held to be appealable to the Queen 
in Council. 

The Will of a Parsee in favour of his wife and 
daughter to the '‘prejudice of his brother who was 
heir according Parsee law, upheld. 

1st December , 1856 . 

The Right Hon. the Lord Justice 
Turner : 

This appeal arises out of a suit insti¬ 
tuted by the Appellant in the Court of 
Surat, against the Respondents, the 
widow and daughters, and also a grand¬ 
daughter of the Appellant’s late brother, 
Modee Rustomjee Hormusjee, for the pur¬ 
pose of recovering his late brother’s es¬ 
tate. 

By the plaint in this suit, the Appel¬ 
lant alleged that his father, Modee Hor¬ 
musjee Bhimjee, died in the year Sumvity 
1877 y that he had three sons, the eldest 
of whom was Modee Muncheijee, the se¬ 
cond, Modee Rustomjee, and the third, 
the present Appellant; that neither of 
the other two brothers, but only himself, 
the Plaintiff, had sons, and that according 
to the custom of the family, aud the rules 
of their Parsee Punchayet of Surat, the 
brothers of deceased persons, aud not their 
wife and daughters, are entitled to their 
inheritance ; that his elder brother, Modee 
Muncherjee, died six years past, leaving 
his wife } aud the certificate of heirship 
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to him had been obtained from the Court 
by the Appellant and his brother, Rus- 
tomjee, and the two brothers had received 
his property. That Appellant’s brother, 
Rustomjee, died on the 16th of August, 
1849, and he having no son, the Appel¬ 
lant was the owner and heir to all the 
property of his deceased brother, Rustom¬ 
jee, and all the property that had been 
taken possession of by his widow, Coover- 
bhaee, his daughters, Dimbaee and Mottee- 
baee, and grand-daughter, Khursetbaee, 
which they did not make over to him, 
the Appellant; but alleging their false 
claim thereto, by the instigation of some 
people they intended ruining the proper¬ 
ty, with the object of injuring the Ap¬ 
pellant’s just claim. He preferred his 
plaint, therefore, for Rs. 6,18,699, and to 
obtain possession, according to the follow¬ 
ing particulars, of the property, ready 
money, jewels, &c., deed and other do¬ 
cuments, and Du/turs, and he requested 
that Cooverbhaee, widow of Modee Rus¬ 
tomjee, Dimbaee and Motteebaee, daugh¬ 
ters of Rustomjee, and Khursetbaee 
Buchoobaee, grand-daughter of Rustomjee, 
might be summoned to appear, and after 
instituting an investigation by means of 
witnesses- and pleadings, the property, 
ready money, deeds and other documents, 
and Dufturs, might be made over to him, 
out of their possession; and he further 
stated by his plaint, that his brother had 
lent money to some people, the docu¬ 
ments for which he had caused to be 
written in the names of his widow and 
daughters, but that the amount belonged 
to his brother, who was the owner thereof, 
and the persons therein named had no 
claim thereto, but that he, the Appellant, 
had. Then followed the particulars of de¬ 
mand, which were estimated at Rs. 
6,18,699. 

The Respondents, by their answer, stat¬ 
ed that the Plaintiff had unjustly laid a 
false claim against them, who were fe¬ 
males, and the rightful heiresses, seeking 
to intimidate them. That the Plaintiff 
and his brother, the deceased, Modee 
Muncherjee, and the deceased, Modee 
Rustomjee, all three brothers, in the 
year Sumvit , 1880 (a d. 1823), divided 


the little property of their father between 
them, and having executed releases to 
each other respectively, they separated, 
and they took their meals separate, and 
traded separately. Therefore, according 
to the custom of the world, and the rules 
of their caste, they, the wife and daugh¬ 
ters of the deceased, Modee Rustomjee, 
were his heiresses; and, in like manner, 
amongst them, the wives and daughters 
of deceased persons who had separated 
from their brothers had inherited their 
property. The Respondents further al¬ 
leged that the deceased, Modee Rustom¬ 
jee, made his will in Sumvit , 1902 (1845, 
A. d.), appointing them his heiresses aud 
administratrix, by which also, according 
to the regulations of their religion and 
usage, the suit laid by the Plaintiff was 
clearly false. Besides which, the Modee - 
jee of their community, the Plaintiff, and 
others, gave a written answer, dated the 
5th of November, 1842, to a question put 
by the Judge respecting Parsees, wherein 
it was distinctly written, that if the de¬ 
ceased had not left a Will and there exist¬ 
ed any paternal property, his brother was 
entitled to inherit the same; that by the 
admission of the Plaintiff it was publicly 
known amongst them, that a person might 
by Will bequeath his paternal property 
to whomsoever he pleased ; and in this 
case the deceased, Modee Rustomjee, after 
the division of his paternal property, ac¬ 
quired property by his own labour, and 
also made a Will in favour of the Defen¬ 
dants, his wife and daughters; therefore' 
according to the contents of the answer 
given by the Plaintiff, and the other 
members of their community, with their 
signatures thereto, his claim was clearly 
false. That many suits had been heard 
in the Adawluts relative to Parsees, where¬ 
in, although a brother and nephews were 
living, the Court had decided that the 
persons in whose names the Wills of the 
deceased were made were his heirs ; and 
those heirs of the deceased by Will have 
received the inheritance; and the objec¬ 
tions and claim made by the brothers and 
nephews of the deceased have been re¬ 
jected. That although this was known, 
the Plaintiff had unjustly laid this false 
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claim, in order to injure them, and cause 
them improper loss. That the Plaintiff 
in his petition stated that his brother, 
the deceased, Modee Muncherjee, died, 
and he had become his heir. In answer 
to which they, the Defendants, begged to 
state that Modee Muncherjee had no 
issue, and his wife was insane ; therefore, 
that she was the same as if she did not 
exist in the world ; and also the deceased, 
Modee Muncherjee, made no Will, con¬ 
sequently that statement had no con¬ 
nection with their case. That after the 
release was passed, as above stated, and 
after the deceased, Modee Rustomjee, 
•made his Will, the Plaintiff executed an¬ 
other written release to the deceased. 
Modee Kustomjee, in the year Sumvit , 
1903, (1846, a. d.), wherein it was dis¬ 
tinctly written by the Plaintiff as follows : 
“ 1 have no claim on account of any in¬ 
heritance, or in any other manner, against 
you, your heirs, administrators, <fcc. ; and 
should either of us prefer any claim what* 
ever against each other, or against our 
heirs, administrators, &c., the same shall 
be null and void." That by this release 
also the Plaintiff had no right to lay 
claim in any way against them, who were 
the deceased's legal heiresses and admi¬ 
nistratrix. That the list of outstanding 
debts and property, &o., set forth by the 
Plaintiff in his petition, was mostly false, 
and in his claim to the inheritance of the 
deceased, Modee Rustomjee, he had also 
unjustly included what was due person¬ 
ally to the Defendant, Cooverbhaee. 

The cause was first heard before the 
Sudder Ameen of Surat, who, after having 
examined the case, evidently with great 
care and attention, dismissed the plaint 
with costs. From this decision the Ap¬ 
pellant appealed to the Zillali Court of 
Surat, by which Court the decision of the 
Sudder Ameen was affirmed. The Ap¬ 
pellant then presented a petition to the 
Sudder Dewanny Adawlut of Bombay, 
praying for the admission under Act, No. 
III. of 1843, of the Bombay Presidency, 
of a special appeal from the decisions of 
the Sudder Ameen, and of the Zillah 
Court, which petition having been heard 
before a single Judgeof the Sudder Court, 
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according to the provisions of that Act, 
was rejected by him. The decision of the 
single Judge was afterwards brought un¬ 
der the consideration of the other Judges 
of the Sudder Court by a petition of re¬ 
view presented by the Appellant, and 
which was also dismissed. 

The appeal before us complains of these 
four several decisions. In disposing of 
this appeal, it may be convenient, first, 
to consider whether the order of a single 
Judge, dismissing the petition for the 
special appeal, has been properly made 
the subject of appeal. The Act, No. III. 
of 1843, which has been referred to, and 
which has been followed by an Act, No. 
XVI. of 1853, to which reference was 
also made, contains the following en¬ 
actments :— 

“I. It is hereby enacted, that from 
and after the 1st day of May next, a 
special appeal shall lie to the Courts of 
Sudder Dewanny Adawlut at Calcutta 
and Allahabad respectively, to the Court 
of Sudder Adawlut of Madras, and to the 
Court of Sudder Dewanny Adawlut at 
Bombay, from all decisions passed on re¬ 
gular appeals in the Civil Courts subor¬ 
dinate to them respectively, which shall 
appear to be inconsistent with some law, 
or usage having the force of law, or some 
practice of the Courts, or shall involve 
some question of law, usage, or practice 
upon which there may be reasonable 
doubts. 

“ IV. And it is hereby enacted, that 
every application for a special appeal, duly 
presented to the proper Court as afore¬ 
said, shall be heard by a single Judge of 
the Court, in the presence of the special 
Appellant, or his Vakeel , or Agent; and 
it shall be competent to the Judge, at 
his discretion, to call for and peruse any 
document forming a part of the record of 
the cause, and to summon the opposite 
party to answer the application. 

“V. And it is hereby enacted, that if 
it shall appear to the Judge that a special 
appeal is admissible under this Act, he 
shall pass an order accordingly, and shall 
at the same time reduce the points to be 
determined to writing, in English, in the 
form of a certificate, which shall be trans- 
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lated into the vernacular language in use 
in the Court, and the special appeal shall 
then be brought on the file of the Court, 
to be heard and determined in due course. 
Provided, that it shall not be necessary 
to call for or refer to any part of the pro¬ 
ceedings, the reading of which is not re¬ 
quired for deciding the point or points of 
law stated in the certificate. 

“ VI. And it is hereby enacted, that 
if it shall appear to the Judge that a 
special appeal is not admissible under this 
Act, he shall reject the petition, and his 
order, so rejecting a petition for a special 
appeal, shall be final. 

“ VII. And it is hereby enacted, that 
in every case of special appeal admitted as 
aforesaid, the Court of Sudder Dewanny 
Adawlut shall determine the point or 
points certified as above enacted, and no 
other point or part of the case whatever." 

By this Act, therefore, the decision of 
a single Judge as to the admissibility of 
a special appeal was made final, and, no 
doubt, the Act has rendered it final, so 
far as the Sudder Court is concerned ; but 
it is a wholly different question whether 
the Act could extend to take away the 
right of appeal to Her Majesty in Council. 
It is the prerogative of the Crown to do 
justice between all its subjects, and the 
Indian Legislature could have no power 
to limit or affect that prerogative without 
the sanction of the Crown, which does 
not appear to have been given. The finali¬ 
ty created by the Act must, as it seems 
to their Lordships, be limited by the ju¬ 
risdiction of the Legislative power which 
created it, and their Lordships are, there¬ 
fore, of opinion, that the order of the 
single Judge rejecting the special appeal 
has been properly made the subject of 
appeal. 

That order, however, forms only one of 
the subjects of this appeal. The appeal 
goes far beyond it* it extends to the de¬ 
cisions of the Zillah Court and of the 
Sudder Ameen, and it is plain that this 
case admits of different considerations, if 
it be looked at with reference only to the 
decision of the single Judge, from those 
which present themselves, if it be looked 
at with reference also to the previous de¬ 


cisions. In the one case, the question to 
be considered would be whether a sound 
discretion was exercised by the single 
Judge, and by the other Judges of the 
Sudder Court, assuming them to have 
been competent to entertain the subject, 
in rejecting the special appeal. In the 
other case, the question would be whether 
the successive decisions ought to be up¬ 
held upon the whole merits of the case. 
It would be difficult, if not impossible, to 
deal with the question whether a sound 
discretion was exercised by the single 
Judge in rejecting the special appeal with¬ 
out entering at large into the merits of 
the previous decisions. It would also be 
an unsatisfactory mode of disposing of 
this case to deal with it simply with re¬ 
ference to this question of discretion, as 
the result of so dealing with it might be 
to remit the parties to fresh litigation. 

Moreover, the most favourable view of 
this case for the Appellant must be, that 
the question should not be regarded as 
one depending merely upon the exercise 
of discretion, and their Lordships, there¬ 
fore, have determined to decide this ap¬ 
peal with reference not merely to the de¬ 
cisions of the single Judge and of the 
other Judges of the Sudder Court, but with 
reference to all the decisions which have 
been pronounced in the cause. 

The nature of the case sufficiently ap¬ 
pears from the pleadings which have been 
already stated. It is hardly necessary to 
add, that if the Will set up by the an¬ 
swer be a valid and effectual Will, the 
Appellant’s case must be wholly at an 
end. He claims as heir, and as heir only, 
and his title as heir would be displaced 
by the Will. It is to the Will, therefore, 
our attention must be directed. Now, 
the factum of the Will is not disputed. 
It is, indeed, proved beyond dispute; but 
the Appellant’s case is this : that the Tes¬ 
tator was a Parsee; that among Parsees, 
there is a rule, or usage, that no disposi¬ 
tion can be made by Will to the total dis¬ 
herison of the heir, or, at all events, that 
there was such a rule or usage in the 
lestator’s family ; that, under the provi¬ 
sions of Bom. Reg. IV. of 1827, ch. vi. 
sec. 27, cl. 1, it was the duty of the Court 
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to have ascertained this rule or usage, by 
examining persons versed in the laws by 
which Parsees are governed ; but that 
evidence on the part of the Appellant, 
which would have established this rule or 
usage, was rejected by the Court. Three 
points are involved in this argument on the 
part of the Appellant. First, that there 
is such a rule or usage as the Appellant 
alleges. Second, that under the Regula¬ 
tion referred to, it was the duty of the 
Court to ascertain it. And third, that 
evidence on the part of the Appellant, 
tending to prove it, was rejected. 

As to the first of these points, no such 
rule or usage as is now insisted on upon 
the part of the Appellant is in any man¬ 
ner set up by the pleading in this suit ; 
there is no replication to the answer de¬ 
nying the validity of the Will upon any 
such ground. The existence of any such 
rule or usage is first adverted to in the 
supplemental petition of appeal from the 
decree of the Sudder Ameen ; and, indeed, 
what is alleged in that petition, as well as 
in the petition to the Sudder Court for 
the special appeal, is not that the testa¬ 
mentary power of Parsees is limited in 
the manner now insisted on, but that 
they have no power whatever to dispose 
by Will to the prejudice of the heir, which 
in effect amounts to their having no tes¬ 
tamentary power at all, although the exis¬ 
tence and constant exercise of the power 
is notorious aud recognised, and well es¬ 
tablished by authority, and was indeed 
admitted at the Bar. It is in the petition 
for the special appeal, too, that we first 
fiud the suggestion of the alleged family 
rule or usage, which it is scarcely neces*- 
sary to mention, as it rests on no other 
ground than that some members of the 
family had died intestate. It was argued 
for the Appellant that it rested upon the 
Respondents to prove the power of the 
Testator to make the Will in question, in 
order to establish their title under that 
Will; but it being admitted that the tes¬ 
tamentary power existed generally, it was 
clearly upon the Appellant to show that 
it did not extend to this particular case, 
and to allege and prove the limits of the 
power. He has made no such allegation 
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r and adduced no such proof. The Appel¬ 
lant, therefore, cannot maintain this ap¬ 
peal upon the ground of the existence of 
the alleged rule or usage. 

As to the second point, there does not 
appear to their Lordships to be any found¬ 
ation for the argument on the part of the 
Appellant. Whatever may be the duty 
of the Judge under the Regulation in 
question, where any particular rule or 
usage is alleged as to which any reason¬ 
able doubt may exist, and the parties 
have not waived resort to the course pre¬ 
scribed by that Regulation, (and their 
Lordships are far from considering that in 
such cases the Judges in India may not 
well be advised of their own accord to act 
upon the Regulation,) we certainly would 
not be disposed to discourage such a prac¬ 
tice. But their Lordships, at the same 
time, have no hesitation in stating their 
opinion to be, that this Regulation im¬ 
poses no such obligation upon the Judges, 
where there is no allegation of any rule 
or usage as to which any reasonable doubt 
can be entertained, which is the case in 
this instance as to the power of disposing 
by Will, or where the parties have waived 
resort to the course pointed out by the 
Regulation, as they have done in this 
case. The appeal, therefore, cannot be 
maintained on this ground. 

There remains, then, only the third 
question, that of the rejection of evidence ; 
aud most certainly if the Appellant had 
succeeded in satisfying their Lordships 
that any evidence bearing, however slight¬ 
ly, upon the question as to the alleged 
limit of the testamentary power, had been 
rejected by the Courts in India, this case 
must have been sent back for the recep¬ 
tion of that evidence. 

Justice requires that all the evidence 
which is material to the issue, and which 
the parties may desire to adduce, should 
be received before the rights of the par¬ 
ties are disposed of, and their Lordships 
fully adhere in that respect to the princi¬ 
ple on which the case of Jeswunt Sing- 
jee vs. Jet Siug-jee (2 Moore’s Ind. App. 
Oases, 424, ante , p. 213,) cited in the ar¬ 
gument, proceeded. But the Appellant 
in this case has wholly failed to satisfy 
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their Lordships that any evidence bearing 
upon the question of limited testamentary 
power, which is the only material question 
in the case, was rejected by the Courts, 
or was tendered on his part. 

It seems to their Lordships to be clear 
from the language of the Durkhasts, that 
the witnesses originally proposed to be 
examined on the part of the Appellant, 
were proposed to be so examined as to 
the heirship only. Looking to that lan¬ 
guage, and to the issues in the cause, and 
to what is stated in the petition for the 
special appeal, they cannot adopt the sug¬ 
gestion of the Appellant’s Counsel that 
these witnesses were intended to be ex¬ 
amined, not only as to the heirship, but 
as to the title of the Respondents, as heirs 
under the Will. 

If the Appellant had had any witnesses 
to examine as to the alleged limit of the 
testamentary power, it canuot be doubted 
that he would have claimed the right to 
examine them when the witnesses to the 
Will had been examined, and the question 
of reference to the Modee Punchayet , 
which under the minute of the 20th June, 
1850, to which all parties must be taken 
to have agreed, was to be preliminary to 
the examination of the witnesses, came 
before the Sudder Ameen ; but so far from 
proposing to examine any witnesses, the 
Appellant then waived the reference to the 
Modee Punchayet. The Judge, indeed, 
in the judgment appealed from, refers to 
the rejection of some evidence by the 
Zillah Judge. He says:—“The second 
question is, whether the Judge was justi¬ 
fied in refusing to take the further evi¬ 
dence tendered iu appeal by the Appel¬ 
lant on the question of custom as to in¬ 
heritance and the validity of the Will. 
I think he was, for the reasons assigned 
by him, namely, that the record contained 
sufficient evidence of the customs of Par- 
sees in the exposition taken from former 
cases filed in the Lower Courts, and that 
those expositions were better evidence, 
because Jess unbiassed, thau there was 
any hope of obtaining by the examination 
of witnesses called by the parties There 
was a mass of documentary evidence be¬ 
fore the Court, showing the right in Par- 
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sees to devise, and the practice obtaining 
amongst them of devising their property. 
Indeed the fact is so notorious, that it is 
difficult to be understood how such a plea 
as that there is no testamentary right in 
Parsees could have been set up. It has 
not been alleged that they are prohibited 
from doing so by any restrictive law. On 
the whole, I think the Judge exercised a 
very sound discretion in refusing to take 
further evidence, the only result of which 
would have been to prolong the litigation.” 

The Judge of the Sudder Adawlut here 
meant to refer to what was alleged in the 
petition of the Appellant before him, in 
which the Appellant sums up his objec¬ 
tions as to the rejection of evidence in 
these terms “ That, in our caste, the 
brothers of a deceased dying without male 
issue are entitled to his inheritance, al¬ 
though the widow, daughters, and grand¬ 
daughters may be liviug; in order to 
prove which I presented Durkhasts (Ex¬ 
hibits. Nos. 7, 8, 9, and 10) in the ori¬ 
ginal suit, for the evidence of respectable 
persons of our caste to be taken, such as 
Ardaseer Dhunjeeshaw Khan Bahadoor, 
Jamasjee Bomanjee Bhownuguree, Nusser- 
wanjee Pestonjee, Vakeel , and others, upon 
solemn affirmation, which persons were 
summoned by the Principal Sudder Ameen; 
but, nevertheless, their evidence was not 
taken, and my suit, of the value of lacs of 
rupees, was at once decided, within five 
mouths, upon an insufficient investigation. 
Cherisher of the Poor, if the evidence had 
been taken of the witnesses in my favour 
in the Lower Court by the Principal Sud¬ 
der Ameen, and the question in the case 
been referred to the Modeejee and other 
members of the Parsee community, and 
their answer received, the custom of our 
caste would have been quite apparent, 
that the brothers of a deceased person 
dying without male issue are entitled to 
the inheritance, although the deceased’s 
widow and daughter are living. But, un¬ 
fortunately, my suit of lacs of rupees was 
dismissed without taking the evidence of 
my witnesses, and the answer of the 
Modeejee of the community ; consequent¬ 
ly, I was helpless. But through the jus¬ 
tice of your Honourable Court, 1 enter- 
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tain the hope that, should the evidence 
of the -witnesses on my behalf be caused 
to be taken, and the questions below men¬ 
tioned be referred to the Modeejee , and 
other members of the Parsee community 
at Surat, and their answers thereto taken, 
I shall obtain my just rights.” 

What was complained of was, there¬ 
fore, the rejection by the Zillah Judge of 
the proposal for referring the question to 
the Modee Punchayet , which, of course, 
it would not have been proper to do, as 
the Appellant had, in terms, waived the 
reference when the case was before the 
Sudder Ameen. The Appellant’s case, 
therefore, fails upon this third point as 
completely as it fails upon the other 
points; and upon the whole case, their 
Lordships are of opinion that this appeal 
must be dismissed- 

It has not escaped their Lordships’ at¬ 
tention, that if they had decided this ap¬ 
peal upon the simple question whether 
the decision of the single Judge rejecting 
the special appeal was right or not, and 
had differed from the single Judge upon 
that point, the Appellant might have 
been entitled to a further hearing before 
the Sudder Court; but their Lordships 
are satisfied that the Appellant could not 
have succeeded in that Court upon the 
case as it stands, and that it would not, 
under the circumstances of this case, have 
been right for that Court to have admit¬ 
ted further evidence $ they do not think 
it necessary, therefore, to give any final 
opinion as to the decision of the single 
Judge, although, as at present advised, 
they see no reason to disseut from it. 

Their Lordships also desire it to be un¬ 
derstood, that in what has been said as to 
the testamentary power of Parsees, they 
are far from having intended to intimate 
any doubt as to the extent of that testa¬ 
mentary power, or to give any encourage¬ 
ment to the notion that any such limit as 
the Appellaut has contended for in fact 
exists. They do not mean in any manner 
to disturb what has been decided in India 
upon that subject, and they abstain from 
giving any opinion upon it only because it 
does not properly arise, and has not been 
fully argued in this case. 
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Their Lordships, therefore, will humbly 
recommend Her Majesty to affirm this 
judgment, and to dismiss the appeal with 
costs. 


29 th November , 1856. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Dr. Lushington, the Right 
Hon. The Lord Justice Knight Bruce, the 
Right Hon. The Lord Justice Turner, the 
Right Hon. Sir Edward Ryan, and the 
Right Hon. Sir John Patteson. 

On Appeal from the Sudder Dewanny 
Adawlut , North-Western Provinces. 

Nana Narain Rao,* ... Appellant , 
versus 


h =n"ZLK,° “?}**-*- 


Cross appeal from part of tho decree of the Sud¬ 
der Dewanny Adawlut directed to be prosecuted and 
heard on one printed case, provided the principal 
appeal was duly proceeded with; but in the event 
of such principal being dismissed for non-prosecu¬ 
tion, liberty was reserved to the Petitioners to pro¬ 
secute their cross appeal as a separate cause. 


This was an application by the Res¬ 
pondents for special leave to enter a 
cross appeal against portions of a decree 
of the Sudder Court, appealed from to 
England, so far as it affected their in ? 
terests in that decree. 

The petition stated, that by a decree of 
the Sudder Dewanny Court of the North- 
Western Provinces, dated the 2nd of 
April, 1855, made on an appeal from a 
decree of the Zillah Court of Cawnpore, 
in a suit in which the Petitioners (the 
Respondents) were the Plaintiffs, and the 
Appellant, Nana Narain Rao, was the 
Defendant, that Court decided in favour 
of the Petitioners for two-thirds of the 
two aua eight pice share in Mouza Bhee- 
kur; also for two-thirds of a two ana 
share of Mouza Brishur; also for two- 
thirds of each of the two dwelling-houses 
and gardeus specified in the Appellant’s 
schedule ; aud also for Rs. 3,10,226. 10. 2., 
being two-thirds of the value of the pro- 
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perty, with interest and mesne profits 
from the date of the institution of suit 
to that of obtaining possession, with costs 
in both Courts ; and the Court dismissed 
the rest of the Petitioner’s claim which 
related to Lallpore and Bulwapore, which 
the Court found that the Appellant was 
the sole proprietor of by purchase, and 
the excess in their valuation of the per¬ 
sonal property. That the Appellant ap¬ 
pealed from this decree, and that the 
transcript had arrived in England, but 
that no steps had yet been taken by the 
Appellant, who had not put in an ap¬ 
pearance. That the Petitioners had ap¬ 
plied to the Sudder Court for a review of 
judgment with regard to the two last por¬ 
tions of the decree regarding the Mouzas 
Lallpore and Bulwapore, and the finding 
of the Court as to the whole of the per¬ 
sonal or moveable estate, which the Sud¬ 
der Court had rejected. That the Peti¬ 
tioners had instructed agents in England 
to obtain, at the hearing of the appeal, a 
reversal of the two portions of the decree 
affecting them, believing that they would 
be entitled to state their objections at the 
hearing, to such two portions of the de¬ 
cree, and to obtain a reversal of the de¬ 
cree, so far as had relation to those por¬ 
tions, without any formal and separate 
appeal being instituted by them, such 
being the practice of the Sudder Courts 
in India, when an appeal was brought by 
one party from the decree of the Zillah 
Judge to the Sudder Dewanny Adawlut, 
and that relying on that practice they had 
not applied to the Sudder Dewanny 
Adawlut for leave to appeal against the 
decree within six months, the time pre¬ 
scribed for presenting a petition of appeal. 
That they had been advised that they 
had acted in error, and that it was ne¬ 
cessary for them to insititute a separate 
or cross appeal against so much of the 
decree as related to the two portions 
aforesaid ; and the Petitioners prayed that 
leave might be granted to them to ap¬ 
peal against such two portions of the 
decree of the Sudder Court, 

Mr. Leith in support of the petition. 

Their Lordships granted the applica- 
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tion upon the terms contained in the fol¬ 
lowing Order in Council:— 

“ That leave be granted to Hurree Punt 
Bhao and Shree Newas Rao, to enter and 
prosecute their cross appeal from so 
much of the decree of the Sudder De¬ 
wanny Adawlut of the 2nd of April, 1855, 
as regards the Mouzas Lallpore and 
Bulwapore, and also from the finding and 
decree of that Court, as to the amount 
and value of the personal and moveable 
estate and property of Soobadar Rara- 
chuuder Punt, upon lodging in the Coun¬ 
cil Office the certificate of a recognizance 
to be entered into by some proper person 
(to be approved by the Registrar of the 
Privy Council), before one of the Barons 
of Her Majesty’s Court of Exchequer, in 
the penatly of £300 sterling, conditioned 
to pay such costs as might be awarded by 
their Lordships in case the appeal be 
dismissed, and the cross appeal to be 
prosecuted and come on for hearing on 
one printed case, and on the same printed 
transcript record as the principal appeal 
in this suit, provided the same be duly 
proceeded with by the Appellant herein, 
but if such principal appeal be dismissed 
for non-prosecution, then the Petitioners 
were to be at liberty to prosecute their 
cross appeal as a separate cause.” 


2nd December , 1856 . 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Dr. Lushington, the Right 
Hon. Sir Edward Ryan, the Right Hon. 
Sir John Dodson, and the Right Hon. Sir 
John Patteson. 

Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

. On Appeal from the Supreme Court at 
Bombay. 

Stafford Bettesworth) . 77 . 

Haines,* ... _ j Appellant, 

versus 

The East India Company, ... Respondents. 

If a Sheriff, upon the representation that a De¬ 
fendant is suffering very severely in health, takes 
upon himself to make any relaxation of the impri- 

* 6, Moore’s I. A., p. 467. 
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sonme.nfc, and permits the Defendant, accompanied 
by ever so many of his own officers, to go and re¬ 
side in a house of liis own, it is an escape. 

The Plaintiff in any case, in order to be barred 
from continuing his execution, and from having 
the benefit of his judgment, must voluntarily dis - 
charge the Defendant out of custody. If he does 
discharge him out of custody, even if it be only for 
a week, he cannot, by any agreement which he may 
have made with the Defendant, afterwards retake 
him, although the Defendant may possibly have 
agreed that, if he does not pay the money within a 
week, he shall be retaken. 

A Defendant in custody, being in a bad state of 
health, was permitted to go out of the goal with a 
Sheriff’s officer, in pursuance of a letter written by 
the Plaintiffs to the effect that in consequence ol 
the Defendant’s health, a temporary release from 
confinement in the gaol itself was essentially neces¬ 
sary, and that Government was pleased to permit 
him temporarily to reside outside the gaol, under 
buck surveillance as might prove as little irksome 
as possible to the prisoner while consistent with its 
perfect efficiency; and the Defendant, accordingly, 
resided in a private house, the Sheriff’s officers 
continuing about the premises until he was taken 
back to the gaol. Held that the Defendant must 
be estopped from saying that the custody in which 
he then was, was not the custody of the Sheriff, 
when both parties intended it to be so, and that in 
point of law such custody should be treated as the 
custody of the Sheriff. 

If the Sheriff has it communicated to him by the 
Plaintiffs that they are inclined to allow the pri¬ 
soner to go out of prison in the custody of the 
Sheriff’s officers, the Sheriff may refuse to do so, 
unless the Plaintiffs have a rule of Court to show 
for that purpose ; but if without any rule of Court 
all parties consent to the Defendant’s leaving 
the prison, the Sheriff may be liable to an action 
for escape, if it appears that he has not used suffi¬ 
cient care to prevent the prisoner from escaping. 
Under all circumstances, however, it is a question 
of fact for a jury to consider, whether, being in 
some measure instrumental in it, a Plaintiff ought 
to rocover against the Sheriff at all. 

The Eight Hon. Sir John Patteson : 

This case comes before their Lordships 
under peculiar circumstances, as, indeed, 
it came before the Court at Bombay. It 
should always be remembered that in all 
cases we must look at the circumstances 
of the case before us, in order to see whe¬ 
ther or not the principles of law are to be 
strictly applied to the case, or whether 
there can be any relaxation of what are 
supposed to be the strict principles of law. 

A question was argued before the Court 
of Bombay, and has been urged here, as 
to what will be the consequenoe to the 
Sheriff upon the question of escape; but 
really that is not the question in the case. 
There cannot be the slightest doubt that 
if these circumstances had taken place by 
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the authority of the Sheriff alone ; if he, 
upon the representation that the Defen¬ 
dant was suffering very severely in health, 
had taken upon himself to make this re¬ 
laxation of the imprisonment, and had 
permitted the Defendant, accompanied by 
ever so many of his own officers, to go 
and reside in a house of his own, it would 
have been an escape. There can be no 
question at all about it j and why 'l Be¬ 
cause the Sheriff having taken a party in 
execution under a capias ad satisfacien¬ 
dum , is bound to keep him in his own 
gaol, he cannot of his own authority allow 
the prisoner to make a gaol for himself ; 
he is bound to keep him in arcta et salva> 
custodid, in order to enforce payment of 
the debt, and if he relax that arctam cus- 
todiam at all, so fqr the pressure to com¬ 
pel the payment of the debt is relaxed 
also, which the Sheriff has no right to do. 
Upon that principle it is, that where the 
Sheriff had suffered a man to go out of 
gaol, even in the custody of one of his 
officers, or, as in • the case of Benson vs. 
Sutton (1 Bps. & Pull. 24;, he had suffer^ 
ed him, before he was taken to gaol, to 
go away from thp lock-up-house iu the 
custody of one of his officers, it was held 
to be an v escape. Whether it was going 
at large again, or not, may be quite an¬ 
other question, with respect to the mere 
words “going at lqrgebut it consti¬ 
tuted an escape so far as the Sheriff was 
concerned, and entitled the Plaintiff, if he 
thought fit, to bring an action against the 
Sheriff for that escape. Formerly he 
would have recovered the whole amount; 
latterly the law has been altered, and he 
would recover damages only : but that is 
immaterial. 

There is no doubt, therefore, that the 
Sheriff, of his own authority, could not 
have done this act. But then look to the 
peculiar circumstances of the case. The 
Plaintiff in any case, in order to be bar¬ 
red from continuing his execution, and, 
from having the benefit of his judgment, 
must voluntarily discharge the Defendant 
out of custody. If he does discharge him 
out of custody, I agree that if it be only 
for a week, he cannot, by any agreement 
which he may have made with the De- 







fendant, afterwards retake him, although 
the Defendant may possibly have agreed 
that, if he does not pay the money with¬ 
in a week, he shall be retaken. That is 
decided law. 

But the question in this case really is, 
whether or not the Plaintiffs ever did 
consent to discharge, aud ever did dis¬ 
charge, the Defendant out of custody. 
Now, supposing that the Defendant was 
in a bad state of health, as it is said he 
was, and supposing that it had arisen 
from his confinement in the prison, aud 
that he had applied to the Supreme Court 
at Bombay, from which this execution 
issued, for a rule of Court, to be allowed 
to be taken from the prison and put into 
some other place, and there kept by a 
Sheriff's officer, and that for the sake of 
saving his life, or for the benefit of his 
health, the Court had thought fit to grant 
that indulgence even against the will of 
the Plaintiffs, and theire had been a rule 
of Court to that effect, and he had been 
removed out of gaol under that rule of 
Court, and had been kept in the charge 
of a Sheriff’s officer in a private house, 
can there be the slightest doubt that he 
would then still have been in the custody 
of the Sheriff ? I cannot conceive that 
there would have been any question upon 
it. Now, here they did not apply for a 
rule of Court, but they did it at once. 
It is said that the Defendant did not soli¬ 
cit it. It is true* he did not solicit it, but 
it was done. We have an account of the 
Plaintiffs, upon the representation of the 
medical officer, inquiring-into the state of 
the Defendant’s health. What then did 
they do ? they wrote a letter to the She¬ 
riff, and they say that in consequence of 
the state of the Defendant’s health, a 
temporary release from confinement iu 
the gaol itself is essentially necessary, and 
that “ Government is pleased to permit 
him temporarily to reside outside the 
gaol, under such surveillance as may 
prove as little irksome as possible to the 
prisoner, while consistent with its perfect 
efficiency.” What does that mean ? The 
perfect efficiency of keeping him in cus¬ 
tody; it cannot mean anything else by 
possibility. Then what is the letter to 


the Superintendent of the Police ? Why, 
it recites that same thing; that the De¬ 
fendant has been allowed to be so under 
surveillance, and directs him also to take 
care that he does not go out of the Island. 
This is communicated to the Defendant, 
who verbally agrees to it, and expresses 
his willingness to avail himself of that 
permission. But not only that, he ac¬ 
tually writes a letter to the Sheriff, in 
these words :—“ Sir, I shall be grateful 
for auy change, aud the consideration for 
my health is indeed most welcome.” Then 
he goes out of the guol with a Sheriff’s 
officer. Now, really, cau there be a doubt 
but that the object of the Plaintiffs was, 
in consequence of the state of his health, 
a kindness towards the Defendant 1 Their 
object was to keep the judgment aud the 
writ of capias ad satisfaciendum still on 
foot, and to keep the Defendant in th$ 
actual custody of the Sheriff. A place 
where bis health might be re established, 
was constituted a special prison for that 
purpose, by consent as it were. The De¬ 
fendant agrees to that, and is thankful 
for it. Then, surely, he must be estopped, 
(it is a sort of estoppel,) from saying that 
the custody in which he then was, was 
not the custody of the Sheriff, when both 
parties intended it to be so, and that in 
point of law such custody should be treat¬ 
ed as the custody of the Sheriff. 

There have been some cases lately, in 
which a question has been raised whe¬ 
ther the party has been estopped from 
taking advantage of any irregularity, 
even the non-compliance with an Act of 
Parliament. There was one case before 
the Court of Queen’s Bench very lately, 
in which the doctrine was carried to a 
very considerable extent, and yet 1 think 
not further than it may be carried in the 
present instance. I allude to Tyerman 
vs. Smith (25 Law Journ. Q. B. 359), in 
which the case had been referred under 
the compulsory powers of the Statute, 
17th and 18th Viet., c. 124, sec. 15. The 
award was not made within three months, 
and the time was not enlarged by the 
Court, or a Judge, as it ought to have 
been, or by the written consent of the 
parties } but both parties having gone be- 
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fere the arbitrator after the time had 
elapsed, it was held that the party against 
whom judgment had been signed upon the 
award was estopped from taking advan¬ 
tage of the non-compliance with the Sta¬ 
tute. In another case, Andrews vs. El¬ 
liott (25 Law Journ. Q. B. 1). There, 
under the Common Law Procedure Act, 
the parties chose to refer it to a Judge 
,,and not to a jury, but that, according to 
the Act of Parliament, ought to have 
been done by a written consent. It was 
not done by written consent, but the 
Court said, that having chosen to act 
upon the oral consent, the party was pre¬ 
cluded from taking advantage of the want 
of a written consent. So here this De¬ 
fendant must be precluded from saying 
that he was not in the custody of the 
Sheriff, where he intended to be, and 
where the Respondents intended him to 
be all along, unless there be any strict 
rule of law which prevents his being so 
considered. 

Now, with regard to the observations 
respecting what took place on the 22nd 
of August. On that day, it seems that 
there was an order on the part of the Go¬ 
vernment that the Defendant should be 
taken back to prison, and the Sheriff’s 
officer goes to the house where he is, for 
the purpose of taking him back to prison ; 
because the contention is, that he was al¬ 
ways in the custody of the Sheriff’. In 
the case on the part of the Appellant, it 
is stated that his wife resisted it, and told 
the Deputy-Sheriff’ that her husband was 
not legally in custody. The Respondents 
in their case state that his wife alleged 
her husband to be in a very bad state of 
health indeed, and that it would be very 
dangerous to remove him ; and that she 
did not allege that he did not consider 
himself to be in the custody of the She¬ 
riff at all. The Deputy-Sheriff, on ac¬ 
count of what he considered to be the 
state of the Defendant’s health, did not 
act upon the order, and remained quiet. 
The Sheriff’s officers, however, still con¬ 
tinued about the premises just the same 
as before; they never had notice to re¬ 
tire, or were warned off, or told to go 
about their business by the Defendant, 
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but he continued in this house with these 
officers until the 3rd of December, and 
then he was taken back to the gaol. Then 
it is said, that it may be considered that 
on the 22nd of August the Appellant rer 
voked his consent, ,and that from that 
time he had a right to say that he was 
at large. But it is to be observed, that 
the custody, such as it was, remained just 
the same after the 22nd of August, until 
the 3rd of December, when he was taken 
back to gaol, and that there was no vo¬ 
luntary escape permitted by the Sheriff. 
It was not the intention of the Sheriff to 
let him go, or that he was to be in any 
different kind of situation from what he 
was before, nor was it the intention of 
the Respondents, nor, as far as I know, 
the intention of the Appellant therefore, 
he was so detained from the first to the 
last under this agreement. 

It is said that if parties can make such 
an arrangement as this, to substitute one 
place of imprisonment for another, the. 
Sheriff will be placed in a very unfortu¬ 
nate situation, and may be liable for an 
escape in a very different manner, and 
under very different circumstances from 
what he would be if the prisoner conti¬ 
nued in the gaol itself; and that is very 
true. If the Sheriff’ had it communicated 
to him by the Plaintiffs that they were 
inclined to grant this indulgence to the 
prisoner, and that he might go to another 
house in the custody of the Sheriff’s, 
officers, I am not prepared to state that 
the Sheriff might not say, (< 1 will not do 
any such thing; I have him here under 
a capias ad satisfaciendum , and unless you 
have a rule of Court for that purpose, I 
shall not consent to any such thing, be¬ 
cause I cannot have the same strict cus¬ 
tody over the party, and the means of 
keeping him in custody in anotlior house 
(at this substituted prison as it were) that 
I have when he is in gaol, and, therefore, 

I will not consent to anything of the sort ; 
if you mean to take him, discharge him ; 
you have authority to do it yourself, and 
take him yourself; make your agreement 
as you please with him ; I will have no¬ 
thing to do with it.” Still the Sheriff 
may consent to do it > and here the She- 
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riff did consent to do it; and all parties 
consented to it. I apprehend that the 
Sheriff, when the Defendant was in this 
private house with his officers about him, 
Blight be liable to an action for escape, if 
it appeared that he had not used proper 
care, if he had removed his peons, or had 
employed persons who had not taken 
sufficient care to prevent the prisoner 
from escaping. Still it would be, under 
all circumstances, for a jury to consider 
whether, being in some measure instru¬ 
mental in it, a Plaintiff ought to recover 
against the Sheriff at all; it would be a 
question of fact to be decided under all 
the circumstances of the case. 

Now, really, under all these circum¬ 
stances, the authorities which have been 
cited do not appear to bear distinctly (I 
do not mean to say that they do not bear 
indirectly) upon the case in question, and 
I feel that the Chief Justice at Bombay 
was perfectly right in saying that he had 
not been able to find any authority for 
saying distinctly, whether there could be 
such an arrangement as this or not. In 
his judgment he says:—“I have not, 
however, been able to find any case in 
which it has been actually decided that 
the Plaintiff may relax the rigour of im¬ 
prisonment, without thereby entitling the 
Defendant to his discharge. In the ab¬ 
sence of authority, therefore, we must be 
guided by the general principles of the 
law (a).” It is perfectly true that there 
is no case, as far as I know, which goes 
to this particular point j but there is no¬ 
thing to show that it is contrary to any 
principles of law that the creditor and 
the debtor may agree. The creditor may, 
under certain circumstances, or if he feels 
it to be really material and important to 
the debtor, change the place of imprison¬ 
ment, and relax somewhat the rigour of 
imprisonment, without discharging the 
debtor from his debt, it clearly not being 
the meaning of either party that any 
such discharge should take place. 

I should observe, that this opinion 
must not be taken to go the length of 
supposing that it would be possible, for 


(a) Moore’s I. A., p. 475. 


instance, for a Plaintiff to say to a Defen¬ 
dant, “ Oh, you may go about just where 
you please, but it shall be considered 
that you are in custody because that 
would be a fallacy and an absurdity : but 
here was an actual removal from the gaol 
to a private house, and an actual custody 
of some sort continuing, which was in* 
tended to continue as a bond fide custody, 
as far as we can judge from all the circum¬ 
stances of the case. 

Under these circumstances, we think 
that the judgment of the Court below is 
correct ; that there is a distinction be¬ 
tween the duty ol the Sheriff to keep a 
man in arcta et salva custodia, and the 
question, whether or not any acts of the 
Plaintiffs have been such as to discharge 
the Defendant. They are totally differ¬ 
ent questions, and here there is clearly 
no intention to discharge the Defendant ; 
there is no act done by the Plaintiff's 
which, in point of law, necessarily ope¬ 
rates to that effect. It was not the in¬ 
tention of either party that he should be 
discharged • it was a matter of indulgence 
and kindness to him, and certainly he 
does not appear to have made a very 
grateful return for it. However, if in 
point of strict law he is entitled to be dis¬ 
charged, the law must take its course, 
whether he is grateful or not grateful, or 
whether it is a gracious proceeding on his 
part or not. There is, however, nothing 
in law to prevent this from being clearly 
a continuing custody of the Sheriff by the 
arrangement of the parties, and, there¬ 
fore, we think that this appeal must be 
dismissed, and of course dismissed with 
costs. 

The Lords of the Committee, will, 
therefore, humbly recommend as their 
opinion to Her Majesty, that the judg¬ 
ment of the Supreme Court of Judica¬ 
ture at Bombay, of the 3rd of January, 
1856, ought to be affirmed, and this ap¬ 
peal dismissed with costs. 
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9th May , 


Present : 

Members of the Judicial Committee ,—The 

Eight Hon. Lord Wensleydale, the Right 

Hon. Dr. Lushington, the Right Hon. Sir 

Edward Ryan, and the Right Hon. Sir 

John Dodson. 

On Appeal from the Supreme Court at 
Calcutta. 

Peter Clarkson Reed,* ... Appellant , 
versus 

Sreemotty Gourmoney Da- ) RespondenL 

BEE, ... ... J ^ 

Order granting leave to appeal rescinded, and 
recognizance entered into on behalf of the Appel¬ 
lant discharged upon the abandonment of the 
appeal. 

In this case leave to appeal had been 
granted by the Judicial Committee upon 
terms of lodging in the Council Office a 
certificate of recognizance, under a penal¬ 
ty of £500, before one of the Barons of 
the Exchequer conditioned upon the de¬ 
termination of the appeal. These terms 
were complied with; but the parties 
having compromised, the appeal was not 
further prosecuted. The Appellant now 
presented a petition, praying that the 
Order granting leave to appeal be dis¬ 
missed, and the recognizance vacated. 

Mr. Mderton , in support of the petition. 

Their Lordships rescinded the Order 
granting leave to appeal, and discharged 
the recognizance entered into on behalf of 
the Appellant. The Appellant to apply 
upon a certificate from the Council Office 
to the Court of Exchequer to vacate the 
recognizance. 


* 6, Moore’s I. A., p. 400. 
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9th May , 1857. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Wensleydale, the Right 
Hon. Dr. Lushington, the Right Hon. Sir 
Edward Ryan, and the Right Hon. Sir 
John Dodson. 

On Appeal from the Sudder Dewanny 
Adawlut y Bengal. 

R ™ah H * DBROSOONDIIE . B } A PP ellant > 

versus 

Rajah Pran Kishen Sing, Respondent* 

It appealing upon the petition of the Appellant' 
that there had been two opposite decisions on India, 
upon what was substantially the same question, an 
appeal was allowed to be restored upon terms, 
although there had been an amount of delay in 
presenting the appeal, which in many respects ap¬ 
peared to be utterly unjustifiable. 

The Right Hon. Dr. Lushington : 

Their Lordships, under the very pecu¬ 
liar circumstances of this case, are in¬ 
clined to allow leave to be given for the 
purpose of prosecuting this appeal. But 
their Lordships wish it to be distinctly 
understood, that it is the very peculiar 
facts attending this case which induce 
their Lordships to come to this conclu¬ 
sion. It appears upon the petition of the 
Appellant that there have been two oppo¬ 
site decisions in India, upon what it seems 
must be considered substantially the same 
question ; and it might be productive of 
very great inconvenience, and would cer¬ 
tainly not be very creditable to the law 
as administered in India, if such two con¬ 
flicting decisions were allowed to stand. 
Their Lordships greatly lament the delay 
which has taken place upon the present 
occasion, and certainly, in many respects, 
it appears to be utterly unjustifiable ; but, 
for the reasons I have stated, their Lord- 
ships are inolined to adopt the course of 
allowing the appeal to be restored. It 
must, however, be understood .that the 
costs of this application must be paid by 
the Appellant, and security given here 
to the amount of 500J., or a Bond in such 
terms as their Lordships shall think fit to 


* 6, Moore’s I. A., p. 491. 
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prescribe, and the Appellant must also 
print and lodge his case without delay. 

Mr. Wigrarn : Will the Court allow a 
re-deposit in India, or, if it should be 
found that the deposit remains in Court 
in Jndia, will fresh security be required 
here ? 

Dn. Lushington : Security must be en¬ 
tered into here for 500/., or a Bond to 
secure that amount. 


2nd, 3rd and 7th February, 1857. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. T. Pemberton Leigh, the Right 
Hon. the Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, the Right 
Hon. the Lord Justice Turner, the Right 
Hon. Sir John Patteson, and the Right 
Hon. Sir William H. Maule. 

Assessor ,--The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder Lewanny 
Adawlut, Bengal. 

John Cocjkrane,* ... Appellant, 

versus 

HURROSOONDURRI DEBIA7 „ j A 
aud others, _ ^ Respondents. 

A Hindoo made a Will, by which, after giving 
certain legacies, he gave a life-interest in the resi¬ 
due of his property to H, his daughter, appointing 
her husband Q, one of his executors, and, therefore, 
Substantially her trustee, who seemed to have been 
his sole acting executor. G was indebted to the 
testator to an amount exceeding Rs. 20,000. A 
security, not one of great formality, was prepared 
by G in the English form conveying- several por¬ 
tions of his landed estates, in consideration of a 
debt of Rs. 47,000, stated to be the amount which he 
owed to the estate, to H, shortly afterwards, a part 
of the property was withdrawn from the security, 
and a second mortgage deed was, in April 1831, 
taken in her name tor the reduced amount, before 
there, was any contemplation of insolvency of G. 
In a suit to impeach H’s title upon the ground of 
fraud, after a great length of time had elapsed 
since the year 1831 '—Held, that the case entirely 
failed upon the merits, it appearing to the Court, 
in the absence of proof of fraud, to have been a 
litigious attempt, after a long lapse of time, to im¬ 
peach the fair title of a person, who, if there had 
been fraud,, had been a sufferer from it, and in no 
sense a participator in it. 


# 6, Moore’s I. A., p. 494. 


The Right Hon. Lord Justice Knight 
Bruoe : 

After stating the pleadings and pro¬ 
ceedings in the suit, The Lord Chief Jus¬ 
tice proceeded : In this case the possession 
of the first Respondent being, in form as 
well as effect, admitted, the first question 
for decisiou is, as to the manner in which 
such possession originated, and the charac¬ 
ter ol that possession. The account she 
gives of the matter is this : She was the 
daughter of a Banian named Chuckerbutty, 
who appears to have died possessed of 
considerable wealth. He made a Will, 
by which, after giving certain legacies, he 
gave a life-interest in the residue of his 
property to her. Unfortunately, he ap¬ 
pointed her husband, Goureechurn, one 
of his executors, and, therefore, substan¬ 
tially her trustee, and he seems to have 
been the sole acting executor. Gouree¬ 
churn appears to have possessed himself 
of considerable assets of the Testator, in*, 
dependently of his own Bond for Rs. 
18,500, upon which it is clearly in evdence 
he was indebted to the Testator. The 
exact amount of his debt to the Testator’s 
estate may be matter of fair contention, 
but it was considerable ; and that it 
must in any event have exceeded the 
amount of Rs. 20,000 is a matter upon 
which no reasonable man, upon the ma¬ 
terials before their Lordships, can pos¬ 
sibly doubt. In this state of things a 
security, not one of great formality, was 
prepared in the English form. In one 
sense it may be said to have been in the 
shape of an absolute conveyance \ but 
taking the whole transaction together 
their Lordships see upon the face of it* 
that it was intended only as a security! 
By it, several portions of the landed estate 
of Goureechurn, including the Talook in 
question, were, in consideration of; a debt 
of Rs. 47,000, stated to be the amount 
whioh he owed to the estate, conveyed* 
not to any person in trust for the benefit 
of any parties who. might be entitled to 
the estate, but, singularly enough, to the 
wife herself, who was the tenant for life 
of the residue. It seems remarkable that 
the instrument should have been prepared; 
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in such a shape by Messrs. Collier and 
Bird, who are described, and no doubt 
accurately, as highly respectable solicitors 
at Calcutta. 

Shortly afterwards, it seems to have 
suited some arrangement of the husband 
that a change should be made ; and in 
circumstances which, perhaps, do not 
clearly appear, a part of the property was 
withdrawn from the security; the wife 
was treated as having received Rs. 20,000, 
or Iis. 27,000 of the Rs. 47,000, which it 
is probable enough she never did receive, 
and a second mortgage deed was, in April, 
1831, taken in her name for the reduced 
amount. This deed, in all substantial 
respects, was similar to the former deed. 

Now, if the matter had rested here, 
and the instrument of 1832, upon which 
so much stress has been laid throughout 
the argument here and below, were out 
of the question, it appears to their Lord- 
ships, upon the evidence, that the validity 
and good faith of these transactions could 
not have been successfully impeached or 
affected. As I have said, there is every 
reason to believe, indeed, to be satisfied, 
that the amount of debt due from Gouree- 
churn to the estate of Chuckerbutty was 
considerable ; it could not have been less 
than Rs. 20,000, and it may by possibili¬ 
ty have amounted to Rs. 47,000. There 
may not, or may, have been an intention 
upon the part of Goureechurn to prefer 
the wife to his other creditors ; but if that 
was his intention, it does not necessarily 
invalidate the instrument. It is not 
proved that there was any contemplation 
of insolvency : the transaction of April, 
1831, was more than two years before the 
insolvency, which did not take place un¬ 
til the month of December, 1833. 

The suit was not to redeem her as a 
mortgagee; it was to impeach her title 
upon the ground of fraud; nor as a suit 
for redemption has it been treated by the 
Appellant, because it has been stated in 
effect on his part at the Bar, that if the 
transactions of 1831 are considered as 
forming a good mortgage, it would not be 
worth the while or money of the A ppel- 
lant to redeem ; a statement which is not 
surprising when it is seen that the valua- 
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tion of the Talook in the plaint is placed 
at Rs. 12,000 ; and even considering that 
as under the true value, we cannot possi¬ 
bly place the value of the Talook higher 
than the amount of the security upon it. 
It has been said that all this was a mere 
fraud for the purpose of cheating the ere* 
ditors of Goureechurn. Their Lordships 
are of opinion, that the evidence affords 
no ground to support such an allegation. 
Independently of the side on which the 
burthen lies of supporting such an allega¬ 
tion (even if the burthen had been upon 
the widow to support the fairness of these 
transactions), their Lordships are of opi¬ 
nion that the transactions would have 
been supported, especially considering the 
great length of time that has elapsed 
since the year 1831 ; without laying any 
stress upon the decease of persons who 
could give evidence, and who have died 
in the interval. 

This case, indeed, would have been 
clear of all difficulty, but for two circum¬ 
stances ; one, the transaction of June, 
1832; the other, the judgment of the 
Supreme Court, which has been so often 
mentioned during the argument. 

Now, over the transaction of June, 1832, 
there seems to hang some mystery. Their 
Lordships are not perfectly satisfied with 
any account which has been given of it ; 
but the question is, whether it affords 
evidence of fraud sufficient to impeach 
the prior transactions of 1831 ; and their 
Lordships think it does not. Whatever 
may have been the reason which induced 
those who were parties to that transaction 
to treat the Talook in question as valued 
at Rs. 8,000, to make a sale of it at that 
value to the person for whom Nilmoney 
Mutty Loll took Benamee; whatever may 
have been the motive for that transac¬ 
tion—whether it was foolish or wise, whe¬ 
ther fairly or unfairly intended—their 
Lordships think that the evidence wholly 
fails to connect the widow with it as a 
fraudulent transaction, or as one in any 
sense unfair. Whatever character, there¬ 
fore, is given to the instrument of 1832, 
whoever is believed upon the subject, their 
Lordships are of opinion that, in the case 
of the widow, it is wholly immaterial; her 
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title under the instruments of 1831 is in 
either case not affected by it, and, as far 
as she is concerned, she cannot be preju¬ 
diced by treating the cause as if that in¬ 
strument had never existed. With regard 
to the judgment of the Supreme Court, it 
is plain, that considering the parties to 
the suit in which that judgment was 
given, it is not evidence in the pre¬ 
sent case, but it was treated in the Courts 
in India, as their Lordships would be dis¬ 
posed to treat it here, with the greatest 
deference and respect as a decision pro¬ 
ceeding from such a tribunal. We must 
recollect, however, not only that that suit 
had a different object from the present, 
independently of the difference of parties, 
but that the evidence here is beyond, and 
is different from, that which was before 
the Supreme Court upon the occasion of 
delivering that judgment. 

Their Lordships have the high authori¬ 
ty of Sir Lawrence Peel for saying, that, 
upon the present materials applied to the 
present issue, he entirely agrees with the 
conclusion that the title of the principal 
Respondent is not impeachable for fraud. 
He entirely concurs with the opinion of 
their Lordships in this case, and in the 
conclusion to which they have arrived, 
namely, that this has been an unsuccess¬ 
ful attempt, and I fear it may, without 
impropriety, be called a litigious attempt, 
after a long lapse of years, to impeach the 
fair title of a person who, if there has 
been fraud, has, upon the evidence, as it 
strikes their Lordships, been a sufferer 
from that fraud, and in no sense a parti¬ 
cipator in it. 

Their Lordships are of opinion that the 
case entirely fails upon the merits, and 
this relieves them from the necessity of 
deciding some other points on which they 
might have made some observations. As 
it is, they cannot part with the case with¬ 
out expressing some regret at the infer¬ 
ence they are obliged to draw from the 
materials before them, with respect to 
the character of this litigation. It is im¬ 
possible for them to believe, upou the 
present materials, that the true state of 
the case, as between Oockraue and Mac¬ 
kenzie, was brought under the notice of 
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the Insolvent Court. Their Lordships 
are of opinion, that before obtaining leave 
from the Insolvent Court to prosecute 
this suit, the true nature of the case 
should have been explained, and the In¬ 
solvent Court should have had an oppor¬ 
tunity of exercising its controlling judg¬ 
ment upon the propriety of the Official 
Assignee lending his name for such a pur¬ 
pose, and allowing a gentleman, who was 
desirous of spending a sum of Rs. 400, or 
Rs. 500, for the purpose of buying a right 
of this description, to use the name of a 
public Officer in the way in which the 
Appellant’s name has been allowed to be 
used j for this, to every substantial pur¬ 
pose, is the suit of Mackenzie, from the 
beginning to the end, and of him alone. : 
Their Lordships, however, do not decide 
the case upon that point, whether viewed 
as the suit of the Appellant or of Mac¬ 
kenzie ; it is a case in which their Lord- 
ships consider, without the slightest doubt 
or hesitation, that the appeal ought to be 
dismissed with costs. 


15 th and 16th July , IS56. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. T. Pemberton Leigh, the Right 
Hon. Sir Edward Ryan, and the Right Hon. 
Sir John Dodson. 

Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

Bebee Tokai Shero£, # Appellant ,• 

versus 

Davod Mullick Furee- 
doon Be gear and Ga- 

BRIKL AviETIE TeR STE- 
PHANOOS, ... 

A life-interest in the residue of the real and per¬ 
sonal propevty of a testator, after all the charges 
had been satisfied and provided for, and after a full 
administration had taken place of the assets for the 
purpose of discharging these several dispositions: 
Held to be no such interest as could pass under an 
execution issued in the Supreme Court against the 
property of the testator; and a Bill of Sale thereof, 
by a Sheriff under a writ of Fieri facias , was null 
and void, and passed nothing to the purchaser. 

* 6, Moore’s I. A., p. 510. 
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The Right Hon. T. Pemberton Leigh : 

In this appeal, it is very possible, from 
the course which the parties have thought 
fit to pursue, that it may not be in the 
power of their Lordships to arrive at the 
„ substantial justice of the case, whether 
they affirm or reverse the judgment. But 
we can deal with the case only in the 
shape in which it comes before us. 

The facts appear to be these:—The 
Appellant lived with an Armenian mer¬ 
chant, of the name of Avietie Ter Ste- 
phauoos, as his mistress. At what time 
this connection began, does not distinctly 
appear, but it began before the year 1827- 
During the continuance of this connec¬ 
tion several transactions took place be¬ 
tween Avietie and the Appellant, which 
appear to have been in the nature of pur¬ 
chases and sales. 

Four different conveyances of property 
were executed by Avietie to the Appel¬ 
lant, all purporting to be conveyances 
made for a valuable consideration bond 
fide paid. The first of these transactions 
took place in the year 1827; the second 
and third took place in the year 1832. 
One of the transactions in the year 1832, 
was a conditional sale in the nature of a 
mortgage, which was made absolute in 
the year 1840. The fourth was a trans¬ 
action which took place in the year 1833, 
and was of this description. Avietie ap¬ 
pears to have fallen into difficulties, and 
judgments, by a number of his creditors, 
having been obtained against him, a por¬ 
tion of his property was put up for sale 
in the year 1833, and purchased by an 
individual named Hurchundur, who is re¬ 
presented to have been an agent of the 
family of Avietie, and the conveyance and 
purchase under that execution was repre¬ 
sented by Hurchundur to have been made 
on behalf of the Appellant, and, in 1837, 
the property was conveyed to her by him. 

Now, before the death of Avietie, se¬ 
veral other suits had been instituted 
against him, one by a person of the name 
of Petrose, and two by another creditor 
of the name of Beglar. 
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On the 17th of April, 1835, Beglar in¬ 
stituted these two suits, one claiming a 
balance of account, and the other claim¬ 
ing a sum of money for rent alleged to be 
due. It appears that Avietie lived but a 
few months, or, perhaps, a few weeks only, 
after the institution of these suits, and he 
died in the year 1835, before he had put 
in any defence to these suits. Upon his 
death a summons was taken out, calling 
on his heir, or representative, to appear 
and defend, and after some delay, Gabriel 
Avietie Ter Stephanoos, his son (though 
as it appears an illegitimate one only), 
appeared and took up the defence to these 
suits. He appeared as the son and heir 
of his father, Avietie. The suits seem to 
have been revived against him, without 
any very particular inquiry as to the na¬ 
ture of the interest he had, but he was 
treated as the representative of his father. 
Decrees were obtained in these suits, by 
Beglar against Gabriel, and the suits be¬ 
ing suits originally instituted against the 
father for debts due from the father, of 
course the decrees ought to have been 
against the son in his representative cha¬ 
racter ; decrees in short against the estates 
of the father. Probably that may have 
been the intention of the decrees, but the 
language of them, according to our notion, 
is a little unsound. 

The first decree was made on the 31st 
of August, 1836, and the other in De¬ 
cember of the same year. The terms of 
that, and the decree in the second suit 
(which appears to be much the same as 
the other), are as follow :—“ The sum 
.which the Plaintiff is entitled, therefore, 
to recover from the Defendant (who is 
the heir), is Rs. 381. 8a. lc., for interest; 
and principal, Rs. 2.591, making a total 
of principal and interest of Rs. 2,972. 
8a. 13g. lc., because, after the death of 
Avietie Ter Stephanoos, that Kahwaja 
Gabriel Avietie Ter Stephanoos, Defen¬ 
dant, is his son and heir, is evident from 
the answer, and the proceeding upon the 
record. Payment must, therefore, be. 
made by the Defendant.” 

This is the form in which the decree 
was pronounced in both suits. It certain¬ 
ty is one which seems in its terms to im- 








ON APPEALS FROM INDIA. 


<SL 


ply a personal liability on the part of the 
son, but, at all events, it is a decree 
against the son in his representative cha¬ 
racter ; and had the proceedings been 
taken by Beglar as against what is called, 
in India, the decree-holder, no doubt the 
estates of the father might have been made 
responsible for that debt. Having ob¬ 
tained this decree, Beglar proceeded to 
attach the property which was in the 
hands of the Appellant as being the pro¬ 
perty of the deceased, his debtor, and 
liable, therefore, to the payment of his 
demand. But in the meantime various 
proceedings had taken place, partly in 
suits instituted by other of the creditors 
and partly in suits in which Beglar him¬ 
self was a party, in which the Court had 
so dealt with this property that they had 
held that, primd facie , at all events, the 
whole of it was the property of the Ap¬ 
pellant and could be recovered back from 
her only by a suit instituted against 
her. 

When, therefore, Beglar attempted to 
attach this property so belonging to the 
creditor of Avietie, the Sudder Ameen, 
before whom the case came, held, that he 
was concluded by what had taken place 
in the first proceedings, and that although 
his own opinion was, that these transac¬ 
tions were fraudulent, he could not, after 
what had been determined on the former 
suits, give effect to that opinion. 

From that decree there was an appeal 
to the Sudder Dewanny Court, and that 
Court confirmed the opinion of the Sudder 
Ameen, and referred Beglar to more re¬ 
gular proceedings to give effect to his 
claim- 

Now, if he had thought fit to pursue 
that course, the real question between 
these parties would have properly come 
on for trial. 

That instruments to the effect stated 
had been executed, appears to their Lord- 
ships to admit of no reasonable doubt ; 
but considering the nature of the relation 
subsisting between Avietie and his mis¬ 
tress, considering the state in which the 
Appellant appears to have been placed, 
namely, that of a slave girl ; considering 
the pecuniary difficulties at all events 
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which seem at different times to have 
pressed upon Avietie; undoubtedly the 
nature of these transactions, as real trans¬ 
actions of mortgage and sale, purchases 
for considerations actually paid, were open 
to great doubt, and those doubts would 
have been solved, and the whole of the 
facts of these transactions would have 
been investigated, had Beglar thought fit 
to prosecute a suit for that purpose as a 
creditor of Avietie. And if he had pro¬ 
secuted a suit in that character, what 
would have been the effect? Would it 
have been that he would have recovered 
the whole of the property against the 
Appellant ? Supposing he had substantiat¬ 
ed his case, the effect of it would have been 
this—that as against his debt, as against 
his claim, these transactions could not 
have been maintained ; but the moment 
his debt was satisfied, the moment the 
amount of these two judgments had been 
satisfied, the remainder of the property 
would have remained in the hands of the 
Appellant, subject only to similar claims 
by persons who could make out a similar 
case against it as creditors of Avietie. 

For some reason which it is extremely 
difficult to understand, and to which it 
is hardly possible to attribute any fair 
motive, the course which Beglar thinks 
fit to take is this : He has established a 
demand which clearly was a demand 
against Avietie, the father, but the judg¬ 
ments are worded in terms which seem to 
constitute a personal liability on behalf 
of Gabriel, and, therefore, in the year 
1842, he brings an action in the Supreme 
Court at Calcutta against Gabriel for the 
purpose of making him personally respon¬ 
sible to the judgments which had been 
obtained in the Sudder Court, and which 
clearly ought to have bound the son only 
to the extent to which he had either pos¬ 
sessed, or neglected to possess, the pro¬ 
perty of his father. 

That action was tried on the 11th of 
February, 1842, and the only notice we 
have of what took place on that occasion 
is a short note, by which it appears that 
a simple verdict was taken against the 
Defendant, without reference to his be¬ 
ing executor. Upon that verdict the prin- 
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cipnl; and interest are taxed, and the 
whole amount is found to be Iis. 10,159. 
Upon that, judgment was entered up. 
But here again, we have no evidence of 
what the contents of that judgment were. 

Under an execution issued upon this 
judgment, it appears that property al¬ 
leged to belong to Gabriel, including the 
property which had been conveyed by 
" the father to the Appellant, was put up 
for sale in several lots. One of these lots 
consisted of'‘the right, title and interest 
of Gabriel Avietie Ter Stephauoos” in a 
portion of a Tcilook near Dacca, and Mu¬ 
keethur Vardoou became the purchaser 
for the sum of Its. 20. 

He became the purchaser also of other 
lots j whether the price was equally nomi¬ 
nal, I do not know; but I. think it some¬ 
where appears that about Its. 1,530 were 
paid for the whole of these estates. By 
a Bill of sale executed by the Sheriff on 
the 26th of June, 1843, it is recited that 
■a writ of fieri facias was issued out of the 
Supreme Court of Judicature, at Fort 
William, dated the 4th of April, 1842, 
whereby the Sheriff was commanded to 
levy upon the houses, lands, debts, and 
other effects, real aud personal, of Gabriel 
Avietie Ter Stephauoos in the writ named, 
to a certain amount therein mentioned, 
and to have that money before the Jus¬ 
tices of the Supreme Court of Judicature 
on the 15th day of June, to reuder to 
Beglar, in the writ also named. It then 
recites that the Sheriff, by virtue of the 
writ of fieri facias , did seize “ the right, 
title, aud interest of the said Gabriel Avie¬ 
tie Ter Stephanoos of, in, and to (amongst 
other property) all that six anas, six 
guudahs, and two crautees, share of a 
Talook situate, lying, and being at Roope 
Gunge, in the District of Dacca $” that 
under a writ of venditione exponas, this 
property, was put up to sale, and that 
Mukeethur Vardoou was the highest bid¬ 
der for the same, at the sum of Rs. 20; 
and then the Sheriff “doth, as much as 
in him lies, and he can or may, both at 
law and in equity, bargain, sell, assign, 
and transfer to Mukeethur Vardoon, the 
right, title and interest of Gabriel Avietie 
Ter Stephanoos” in this estate. Similar 

518—20 


^§L 


Bills of sale were executed as to the rest 
of the property. 

On the 12th of December, 1843, about 
six months after the date of this Bill of 
sale, the present suit was instituted in 
the name of Vardoon, as purchaser of the 
interest of Gabriel Avietie Ter Stephanoos 
in these estates; and Gabriel, and the 
present Appellant (who was in possession 
of the property aud had been in posses¬ 
sion of it for a period of fifteen years), 
and Beglar, were made Defendants. That 
case came on to be heard before the Sud- 
der Ameen on the 28th of November, 
1844. He was of opinion that all these 
transactions which had taken place be¬ 
tween Avietie and the Appellant were 
fraudulent, as made with the intention of 
defeating the creditors of Avietie, and he 
pronounced a decree in favour of the 
Plaintiff in that suit. The case was car¬ 
ried by appeal before the Sudder Dewanny 
Court, and that Court, by a majority of 
two Judges against one, confirmed the 
judgment, and against that judgment the 
present appeal is brought. There can be 
little doubt that Beglar was the real pur¬ 
chaser of these estates in the name of 
Vardoon; and Vardoon having died pend¬ 
ing these proceedings, Beglar, on his death, 
became his representative, and he revived 
the suit in that character as Plaintiff. 

Now, is it not very clear, upon the 
terms of this decree, what it was that the 
Court intended to give to the Plaintiff by 
the effect of its order ? The terms of it 
are : “ It is, therefore, ordered, that the 
Plaintiffs claim be decreed in this case, 
and that the Plaintiff take possession of 
four anas of the share of this Talook , and 
all other property set forth in the plaint, 
together with the wasilat (mense profits) 
from May, 1844, the day of the purchase, 
to the date of possession.” 

Now, the first objection which is made 
to the decree which has been thus pro¬ 
nounced, is this : It is said, “ The pro¬ 
perty which is sought to be recovered in 
this suit was originally the property of 
Avietie ; you must, therefore, show first 
that Avietie on his death, by some means 
or other, passed this property to Gabriel 
either as his heir, or by devise, or in 
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some other form, aud you do not show 
any mode by which any interest whatever 
in this property, which belonged to Avie- 
tie at the time of his death, could become 
vested in Gabriel.” But it is said further, 
“ If you do show that the property be¬ 
came vested in Gabriel, the next point 
that you have to make out is this : you 
must show that the property of Gabriel 
has become vested in Beglar, and you 
cannot show that, because the interest of 
Gabriel, if he had any interest, was such 
as was not capable of being seized or sold 
under a writ of execution from the Su¬ 
preme Court.” And they say further, 
“ Supposing these difficulties to be out 
of the way, Gabriel can claim, under the 
father, only as a mere volunteer; you can 
claim only in. the same right, as being in 
the same position in which Gabriel him¬ 
self claimed ; and if these deeds were good 
against Gabriel, they are good against you. 
If he could not impeach these transactions, 
neither can you.” 

Now, upon the first point, namely, the 
transmission of interest from Avietie to 
Gabriel, the case seems to stand thus : It 
is admitted that Gabriel, although the 
son, was the illegitimate sou of Avietie, 
and was not the heir of his father, and, 
in that character, therefore, could not 
take this property. But then it is said 
there was a Will, which was made by 
Avietie, in February, 1835, a few months 
before his death, under which Gabriel be¬ 
came the devisee and general legatee of 
the whole of the Testator’s property, sub¬ 
ject to the charges which were created 
by that Will. It is said on the part of 
the Appellant, that that Will was not pro¬ 
perly in evidence, for although a Will 
was produoed (or rather an official copy 
of a Will was produced), there was no 
examination of witnesses, and though 
that Will had been proved by Gabriel, as 
to the personal estate, that would be no 
evidence against the Appellant; at all 
events it would not affect the real estate. 

If it would be necessary to decide that 
question, their Lordships would be in¬ 
clined to hold that the Will was suffi¬ 
ciently in evidence for the purposes of 
this suit, The Regulation provides that 


where documents are produced, and they 
are not disputed, they shall be received 
without proof. 

As to the pleadings on that subject, the 
case was this : The Appellant, when 
called on to answer as to the factum of 
this Will, said, “ What does it signify if 
there is such a Will ? If such a Will be 
produced it cannot have any effect against 
my interest.” The official copy of the 
Will was produced at the hearing, and 
there does not appear to have been any 
objection taken to the reception of that 
instrument, or any demand made on the 
part of the Appellant that the instrument 
should be regularly proved by witnesses. 
If, therefore, it were necessary to deter¬ 
mine that point, their Lordships would be 
of opinion that the Will was, for the pur¬ 
poses of the suit, as against the Appellant, 
sufficiently established. 

Then it is necessary to look to what 
the nature of the Will really is, in order 
to see whether it is of such a character 
as that it would pass to Gabriel the legal 
estate in this property, in a form in 
which it could be the subject of seizure 
under a writ of execution from the Su¬ 
preme Court, as the law at that time 
stood. 

The Will in substance is this: The 
Testator declares that his son, Gabriel, 
shall be his heir and executor for the 
purpose of executing the intentions of 
his Will, and thereby, no doubt, he be¬ 
came trustee for the purpose of execut¬ 
ing the different dispositions contained 
in that instrument. Those dispositions 
were to this effect : there was first a 
charge by way of annuity of Rs. 1,200, in 
favour of the present Appellant, all the 
debts were to be paid, there were very 
large legacies to be discharged, and after 
all these charges, debts, legacies, and an¬ 
nuities had been satisfied or provided for, 
as to the remainder of the estate, Gabriel 
was to be tenant for life, with remainder 
to his sons. He, therefore, was entitled 
to nothing for his own benefit but a life- 
interest in the residue of the real and 
personal property of the Testator after all 
the charges upon it had been satisfied and 
provided for, and after a full adminis- 
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tration had taken place of the assets for 
the purpose of discharging these several 
dispositions. 

Now, was that an interest which could 
be sold under an execution issued in the 
Supreme Court against the property of 
the Testator? We have the concurrent 
opinion of the two very highest autho¬ 
rities in this country, on the subject, Sir 
'Edward Ryan and Sir Lawrence Peel, 
who are most clearly of opinion that no 
such interest could pass under such an 
execution, and that, therefore, the Bill of 
sale under it was absolutely null and void. 
Indeed, the grossest injustice would be 
done if the transaction, as it has taken 
place, could stand. For what is the 
effect of it? The effect of it is merely 
this ; that there being some uncertain 
rights in some uncertain property in the 
District or City of Dacca, at a distance 
from Calcutta, it being uncertain whether 
the property was worth Rs. 100,000, or 
whether the interest of the debtor is 
worth anything j that property is put up 
for sale (that is, the right and interest 
of the debtor in that property is put up 
for sale) in Calcutta, and I think it ap¬ 
pears here to have been bought for mere 
nominal sums, it being utterly impossible 
that there could be any satisfactory means 
of determining the value, or procuring 
a fair price by the competition of pur¬ 
chasers acquainted with the value, or ca¬ 
pable even of ascertaining the value of 
the property. But beyond that, the ef¬ 
fect of it is this : that for these nominal 
considerations the purchaser is to obtain 
the whole of this property; although 
supposing all these deeds to be void 
against creditors of Avietie, the very ut¬ 
most that ever could have been demand¬ 
ed against the Appellant out of this pro¬ 
perty by this suit, would have been the 
amount of the debt originally due from 
Avietie, and properly recoverable against 
his assets. 

Now, the fact that the Bill of sale was 
void and passed nothing to the purchaser 
would alone be sufficient to dispose of this 
case, but as it was not the ground on which 
the Court below proceeded, it will be 
more satisfactory to advert to the other 
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f grounds. The other grounds are these : 
Although these instruments are open to 
suspicion, they are open to suspicion at 
whose instance ? They are open to sus¬ 
picion as between the creditors of Avietie 
aud the Appellant. They are open to 
no suspicion at all as against the creditors 
of Gabriel. Gabriel is a mere volunteer. 
Gabriel’s creditors might well dispute any 
fraudulent assignment which Gabriel had 
made; but how can Gabriel’s creditors, or 
a purchaser from Gabriel, dispute the 
validity of transactions which Gabriel, 
before the institution of this suit, and 
long before the institution of the suit on 
which the present claim was established 
(that is, before the institution of any suit 
in the Supreme Court), had recognised 
and abundantly confirmed ? And, there¬ 
fore, even if these different objections to 
which we have adverted, in respect of the 
form of the suit, and the nature of the 
proceedings, were removed, the character 
of the Plaintiff—the character in which 
he sues, of a personal creditor, asserting 
a personal liability against Gabriel—would 
effectually exclude those considerations 
upon which, and upon which alone, the 
transactions which are now disputed could 
be subject to question. 

Their Lordships, therefore, are very 
clearly of opinion that the judgment 
which has been pronounced must be re¬ 
versed. 

It appears to their Lordships that this 
has been not only a most irregular pro¬ 
ceeding, but that it is impossible to at¬ 
tribute to it any fair motive ; we heard 
none at least assigned at the Bar for the 
course which had been taken. A most 
unfair advantage would have been gained 
if these decrees could have been main¬ 
tained. 

Their Lordships, therefore, are of opi¬ 
nion, that the Appellant is entitled not 
only to have the decree reversed, but to 
have the costs repaid to her, which, un¬ 
der the decrees of the Courts below, she 
has paid ; to have her costs of those pro¬ 
ceedings, and, also, to have her costs of 
the present appeal. If there be any 
means by which Beglar can now revert to 
his original position as a creditor of Avie- 
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tie, and in that character dispute these 
different gifts or sales, of course it will be 
competent to him to do so. If not, by 
attempting to obtain an unfair advantage 
in an irregular manner, he will have lost 
the opportunity of which at one time he, 
no doubt, might have availed himself. 


4th and 20th July , 1857 . 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. the Lord Justice Knight Bruce, 
die Right Hon. Sir Edward Ryan, the 
Right Hon. the Lord Justice Turner, and 
the Right Hon. Sir William H. Maule. 

On Appeal from the Supreme Court at 
Calcutta. 

Sreemutty Soorjeemoney ) . 

~ > Appellant, 


Dossee,* 


11 ^ | Respondents. 


versus 

Denobundoo Mullick: and 

others, 

The Hindoo law, no less than the English law, 
points to the intention as the element by which 
L-ourts are to be guided in determining the effect 
ot a testamentary disposition, nor is there any dif¬ 
ference between the one law and the other as to 
!^cte? atenal from which the intention is to be col- 

strued 15 ^ words of the Will are to be con- 

But the meaning to be attached to them may he 
affected by surrounding circumstances, and, where 
garded ^ CaSe ’ tbosG circumstan ces must be re- 

tvf T circumstances thus to be regarded is 

a°1 ^ co l intr y ™der which the Will is 
made and its dispositions are to be carried out. 

l law bas attacbed to particular words a 
particular meaning, or to a particular disposition 

Tp?t a «I tlCU - ar ^ ffec S 5 - lt “ U8t be assumed that the 
JLestator m the dispositions which he has made, 

tlffL? ard 0 tha t “eanmg, or to that effect, unless 
e language of the Will, or the surrounding cir- 
eumstances displace that assumption, 
bp + °f ^ es tator must , iprimb facie at least, 
to r , e , fer to tb at which is the subject of his 
disposition, the property which he has himself to 
givej and, if he has evinced his intention to give 
that property very strong and clear language must 
be required to countervail that intention, and sub- 
he has 

Court of construction must found its conclu- 

euTativ n e P douZ " d “ 0t Up0 “ ffiere ^ 

Where there was, in the first item of the Will, an 
absolute gift of one-fifth of all of a Hindu Testator’s 

* 6, Moore’s I. A., p. 526. ) 


property to each of his five sons; but in the ele* 
venth item of the Will, m the event of any of the 
five sons dying without a son, or a son’s son, there 
was a gift over to such of the other sons, or sons’ 
% S be alive ’ Held that the inten¬ 

tion of the Testator was, that his sons should, in 
any event, enjoy during their lives, the income of 
then- shares of his property. That the Testator had 
not, by his Will, imposed upon his sons the obliga¬ 
tion ot continuing joint in estate. That the right 
of any one of the co-sharers would not, under the 
Hindoo law, pass on to other co-sharers, but would 
be part of the estate of the deceased co-sharers, 

n P 0n h [ s le £ atees or his natural 
hens, and that, therefore, the widow of the deceased 

whL en i tlt ed t0 ° 1 ne ‘ fi / fcb of the surplus income 
winch had accumulated since the Testator’s death, 
and during her husband’s life-time ; and the incre¬ 
ment arising out of such accumulations. 

5th February , 1858. 

The Eight Hon. The Lord Justice 
Turner; 


Sreemutty Soorjeemoney Dossee, the 
Appellant in this case, is the widow and 
personal representative of Surroopchunder 
Mullick ; who was one of the five sons of 
Bustomdoss Mullick, the Testator in the 
cause out of which the appeal arises. 
Bustomdoss Muhick by his Will, dated 
the 8th of March, 1841, made the dispo- 
sitions contained in that instrument. He 
died ou the 10th of March, 1841 Sur¬ 
roopchunder Mullick survived him ; but 
afterwards died on the 25th of November 
: °“ tde 20th of August, 1855 the 

Appellant filed her Bill in the Supreme 
Couit of Judicature at Calcutta, in Ben¬ 
gal, against the Respondents, who are, or 
represent the four other sous of Bustom- 

one fifth 1 ’ f° k ;t ° laimiug t0 be ^titled to 
one-fifth ot the income which arose from 

his estate in the interval between his 
death and the death of Surroopchunder 
Mulhck, and to one-fifth of the accumu¬ 
lations made from that income. This 
ill was met by demurrers for waut of 
equity, and as to some of the parties, upon 
other grounds also ; which, however, were 
not insisted upon in the argument before 
us. Upon the argument of these demur¬ 
rers they were allowed by the Supreme 

/ lld tbe appeal before us is from 
the Orders by which they were allowed. 
Ihe decision having been made upon de¬ 
murrer, it must, of course, depend upon 
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the allegations of the Bill, whether it 
ought to be upheld or not. [His Lord- 
ship here stated the Bill, as already set 
forth (a).] 

The case, therefore, which is made by 
this Bill is, that the income of the estate 
of Bustomdoss Mullick, which accrued 
between the time of his death and the 
death of Surroopchuuder Mullick, was 
joint estate of the five brothers, and that 
the Appellant, upon the death of Surroop- 
chunder Mullick, became entitled to his 
share of that income. That the Appellant, 
or the Appellant and her daughters, would 
be so entitled if the income in question is 
not affected by the gift over, contained in 
the eleventh item of the Will, is not at¬ 
tempted to be denied j but it is insisted 
on the part of the Respondents, that by 
virtue of the gift over, the income passed 
with the principal to the four surviving 
brothers. 

This, therefore, is the question which we 
are called upon to deoide. It is a question 
between the estate of Surroopchunder and 
the parties claiming under the gift over; 
and, as it seems to us, it must depend 
wholly on the construction of the Will. 
In determining that construction, what 
we must look to, is the intention of the 
Testator. The Hindoo law, no less than the 
English law, points to the intention as 
the element by which we are to be guid¬ 
ed in determining the effeot of a testa¬ 
mentary disposition ; nor, so far as we are 
aware, is there any difference between 
the one law and the other as to the ma¬ 
terials from which the intention is to be 
collected. Primarily the words of the 
Will are to be considered. They convey 
the expression of the Testator’s wishes; 
but the meaning to be attached to them 
may be affected by surrounding circum¬ 
stances, and where this is the case those 
circumstances no doubt must be regarded. 
Amongst the circumstances thus to be 
regarded, is the law of the country under 
which the Will is made and its disposi¬ 
tions are to be carried out. If that law 
has attached to particular words a parti¬ 
cular meaning, or to a particular disposi- 


(a) Moore’s I. A., vol. vi. p. 527. 
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tion a particular effect, it must be as¬ 
sumed that the Testator, in the disposi¬ 
tions which he has made, had regard to 
that meaning or to that effect, unless the 
language of the Will or the surrounding 
circumstances displace that assumption. 

These are, as we think, the principles 
by which we ought to be guided in de¬ 
termining the case before us j and we 
must first, therefore, consider what was 
the intention of this Testator to be col¬ 
lected from the words of his Will. Now 
there is here, in the first item of the Will, 
an absolute gift of one-fifth of all the 
Testator’s property to each of his five sons f 
but in the eleventh item of the Will, in 
the event of any of the five sons dying 
without a son, or son’s son, there is a gift 
over to such of the other sons, or sons'’ 
sons, as may then be alive. Upon the 
literal construction of these dispositions, 
what is given by the first item is, in effect, 
taken away by the eleventh ; for if full 
effect be given to the eleventh item, it 
would rest in contingency during the life 
of each son, whether his share would be¬ 
long to him, or to his brothers, or nephews, 
depending upon whether he should die 
leaving a son or a son’s son ; but this con¬ 
struction cannot, of course, be admitted. 
To adopt it, would be to impute to the 
Testator this inconsistency, that he in¬ 
tended at the same time to give absolute¬ 
ly and contingently. This cannot have 
been his meauiug. He must have intend¬ 
ed that those to whom he gave absolutely 
should have some enjoyment of that which 
he gave to them. That enjoyment could 
not be less than the enjoyment of the in¬ 
come of their shares. It was suggested-, 
indeed, in the argument before us, that 
the words “ the share that he has obtain¬ 
ed of the immoveables and moveables of 
my estate,” would reach the income no 
less than the capital. But, independently 
of what has been already said, this sug¬ 
gestion cannot, as we thiuk, be maintain¬ 
ed. The Will of a Testator must, primd 
facie at least, be taken to refer to that 
which is the subject of his disposition y 
the property which he has himself to 
give ; and if he has evinced his intention 
to give that property, very strong and 
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clear language must be required to coun¬ 
tervail that intention, and subject the 
property which he has once given to his 
further disposition. No such intention 
can, as it appears to us, be collected from 
this Will; and so far, therefore, as the in¬ 
tention of this Testator is to be gathered 
from the words which he has used, we 
think that we are safe in concluding that 
his intention was, that his sons should, 
in any event, enjoy, during'their lives, 
the income of their shares of his property. 
It is satisfactory to find that, in this res¬ 
pect, we agree in opinion with the Court 
whose judgment we are called upon to re¬ 
view. 

Such, then, being the intention of the 
Testator, to be collected from the first 
and eleventh items of the Will, it is next 
to be considered whether the other dispo¬ 
sitions of the Will evince any different 
intention, and it does not appear to us that 
they do. They seem to relate only to 
the mode in which the estate is to be 
administered, and to the burthens to 
which it is to be subjected. 

If, therefore, we are to impute to this 
Testator any intention different from that 
which is to be collected from the words 
of his Will, it must be upon the ground 
that there are extrinsic circumstances 
which disprove the expressed intention, 
and prove the different intention. The ex¬ 
pressed intention ought, as we conceive, 
to prevail, unless the different intention be 
clearly demonstrated. We may doubt 
whether the Testator really intended 
what his words import, but a Court of 
construction must found its conclusions 
upon just reasoning, and not upon mere 
speculative doubts. What, then, are the 
extrinsic circumstances upon the faith of 
which we are called upon to conclude that 
it was the intention of this Testator that 
the income of his sons’ shares of his pro¬ 
perty should not form part of their es¬ 
tates, but should go over with the prin¬ 
cipal of their shares? They are two : 
first, that this was a joint family, and 
that the sous were joint in estate $ and 
secondly, that by the Hindoo law, where 
parties are joint in estate, the increment 
follows the principal. As to the first of 

74 


these grounds, it does not seem to us at 
all to affect the question we are called 
upon to decide; tor, admitting the family 
to have been joint, and the sous joint in 
estate, the right of any one of the co¬ 
sharers would not, under the Hindoo law, 
pass over, upon his death, to the other 
co-sharers ; it would be part of the estate 
of the deceased co-sharer, aud would de¬ 
volve upon his legatees, or his natural 
heirs. It does not, therefore, seem to us 
that it would follow from the sons having 
been joint in estate, that what was given 
to one was meant upon his death to go 
over to the others, even if the joiut estate 
had been constituted by the Will much 
less so if, as the Court in India has 
thought, and as we think, the Testator 
has not by his Will imposed upon his 
sons the obligation of continuing joint in 
estate. 

Then as to the rule of the Hindoo law, 
that the increment follows the principal 
where the parties are joint in estate. It 
is not necessary for us to give any opinion 
upon the extent and limits of this rule, 
and we desire not to be understood as in¬ 
timating any opiuion upon those points. 
The questiou in this case, as we view it, 
is, whether the rule is properly applicable 
to the case before us ; and we are of opi¬ 
nion that it is not; assuming that the 
Testator could, if he had thought fit, have 
attempted to impose upon his sous the 
obligation to continue joint in estate ; a 
point on which also we give no opinion. 
He has not, as we think, imposed that 
obligation, and we do not think that a 
rule which might well have been appli¬ 
cable had the obligation been validly im¬ 
posed, can properly be applied in a case 
where the obligation has not been im¬ 
posed. It was argued, indeed, at the Bar, 
that the Testator contemplated that his 
sous would continue joiut in estate, and 
the learned Judges of the Supreme Court 
seem to have so considered, aud thence to 
have deduced the inference that he meant 
the income of each son’s share to go over 
with the principal. We think, however, 
that the learned Judges were not justified 
iu applying this nssumptiou to the con¬ 
struction of the Will. The Testator must, 
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of course, have known that his sons were 
joint in estate, and he has not attempted 
to interfere with their electiou whether 
they would continue so or not. If they 
had severed in estate, there can be no 
doubt that the income of each share would 
have belonged to the owner of that share. 
Can we say that the Testator did not con¬ 
template that there might be such a 
severance ? and if not, on what ground are 
we to rest the inference which the Court 
has deduced? Can we say that the Tes¬ 
tator intended that if his sons continued 
joint in estate, the income of their shares 
should go over with the principal, but 
tliat if they severed in estate each should 
take his share of the income ? We think 
not. Such an intention might have been 
expressed, but the Testator has not ex¬ 
pressed it, nor, so far as we can see, does 
his Will furnish any sufficient ground for 
presuming that he so intended. In the 
absence of express declaration, or of what 
may be called necessary inference, we are 
of opinion that such an intention cannot 
be imported into the Will. The effect of 
it would be to render the disposition of 
the property dependent, not upon the 
Will of the Testator, but upon the subse¬ 
quent acts of his legatees. The character 
and position of a legatee may well form 
the inducement to the gift in his favour, 
but we think it is going too far to say 
that in the absence of express declaration 
or necessary inference, the extent of the 
gift can be measured by the legatee’s con¬ 
tinuing or not continuing to hold that 
character and position. Such considera¬ 
tions do not, as we conceive, form legiti¬ 
mate elements in the construction of a 
Will. We collect from the judgment, that 
the learned Judges considered that it was| 
more consonant to the principles of the 
Hindoo law to hold that the increment 
should go over with the principal than 
that it should pass to the natural heirs ; 
but the construction which the learned 
Judges have put upon the Will by en¬ 
largement of its terms, seems to us to be 
at variance, rather than in consonance, 
with the spirit of the Hindoo law. Equa¬ 
lity among the heirs is, as we understand, 
the spirit of that law. The law does not 
* £ 51—56 


treat the principal and the increment as 
undistinguishable in their nature, for there 
is no doubt they may be served, but it 
treats them as united for the purpose of 
dividing them equally amongst all the 
united family, that is, all the heirs; and 
if that entire equality cannot, as in the 
present case in consequence of the dispo¬ 
sitions of the Will it cannot, be attained, 
the partial attainment of it seems to us to 
be more in the spirit of the Hindoo law, 
than its total rejection. 

Upon these grounds, we find ourselves 
unable to agree in the opinion of the 
Supreme Court, and are of opinion that 
these demurrers ought to have been over¬ 
ruled ; we shall, therefore, humbly recom¬ 
mend to Her Majesty that these Orders be 
reversed, and the demurrers overruled. 
The Supreme Court has thought that the 
cost of the demurrers in A that Court ought 
to be paid out of the estate, and we think 
that the costs of the appeal ought to be 
so paid also, and we shall accordingly add 
this provision to our recommendation. 


15tli June, 1857. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Dr. Lushington, the Right 
Hon. The Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, the Right 
Hon. The Lord Justice Turner, and the 
Right Hon. Sir William H. Maule. 

On Appeal from the Supreme Court at 
Calcutta . 

Gqoroochurn Sein,* ... Appellant , 
versus 

Radanauth Sein and others, Respondents . 

Appeal dismissed, the Official Assignee in Insol¬ 
vency though directed to be served and was served 
with notice, not having appeared or revived the 
appeal, and justice to Respondents requiring that 
there should be no further delay. 

The Lord Justice Knight Bruce : 

It is impossible to make an Order bind¬ 
ing, in his absence, the Official Assignee 
in Insolvency at Calcutta; therefore, 
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their Lordships cannot now enter into the 
merits of the appeal. The course their 
Lordships will pursue is this : to let the 
appeal stand over for limited time ; the 
Respondents to serve the Official Assignee 
in Insolvency with notice, that unless the 
appleal be effectually revived, so as to be 
ripe for hearing at the sittings of this 
Court in February next, it will be dis¬ 
missed with costs ; liberty being given to 
the Official Assignee in Insolvency to 
take such steps as he may be advised. 

By the Order made thereon, it was 
directed that the hearing of the appeal 
should stand over till the sittings of the 
Judicial Committee after Hilary Term, 
1858, in order that notice should be 
served by the Respondents on the Official 
Assignee of the Court for relief of Insol¬ 
vent debtors at Calcutta, and, that the 
Official Assignee should be at liberty to 
take such proceedings as he might be ad¬ 
vised therein, in default of which their 
Lordships would dismiss the appeal. 

This order was served on the 8th of 
August, 1857, upon the Official Assignee 
at Calcutta, but no steps were taken by 
him to revive and prosecute the appeal. 

Mr. R. Paimer , Q. C., for the Appellant. 

Mr. Rolt, Q. C., in opposition. 

The Lord Justice Knight Bruce : 

It was clearly understood at the last 
sittings, that the Appellant was in no 
circumstances to be heard. Justice to 
the Respondents requires that there 
should be no further delay. The Official 
Assignee in Insolvency has been served 
with notice so long ago as August last, 
but has not revived or even appeared 
here. The appeal must be dismissed, but 
each party must pay their own costs. 


26th and 27th November, 1857. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. The Lord Justice Knight 
Bruce, the Right Hon. T. Pemberton 
Leigh, the Right Hon. Sir Edward Ryan, 
and the Right Hon. The Lord Justice 
Turner. 

On Appeal from the Supreme Court at 
Calcutta. 

Sreemutty Brindasoon- J 

dery Dossee, and Mud- > Appellants t 

DOOSOODUN GhOSE,* ... ) 
versus 

Roodebpersacd Mooker- ) s den(S ' 
jee and others, ... ) L 

Disputes in a numerous and wealthy Hindoo 
family produced a suit in 1810 which continued 
down to 1853, and after various proceedings, and a 
release in 1811, the validity or otherwise of which 
however was not adjudicated upon in that suit, re¬ 
sulted in a considerable sum being found due to 
Plaintiff from Defendants against whom execution 
was issued. On this a Bill was filed in 1854 mainly 
on the basis of the release above-mentioned. To 
this a demurrer was filed, and the question was 
whether a case was stated in the Bill requiring to 
bo met by plea or answer:— Held , 1st, that under the 
circumstances, especially as the release was brought 
under the attention of the Master by the Court, 
time has not operated as a bar to render it right to 
allow the demurrer on that ground, however de¬ 
sirous the Court may be to put a speedy term to a 
litigation which, at so exhausting an expense, has 
lasted so many years. 

2nd. That it would be unsafe to ascribe the in¬ 
validity of the release to the long silence, on account 
of the proceedings which have taken place. 

3rd. That although it would be proper to file a 
new Bill to give any useful effect to the release. 
Plaintiffs, if they insist, are entitled to have this 
Bill met by a plea or answer. 

Demurrer overruled without prejudice to the 
right to insist upon the same ground of defence by 
answer. 

No costs allowed, considering the long length of 
time that was allowed to elapse. 

The Lord Justice Knight Bruce : 

This is a question of allowing or over¬ 
ruling a demurrer to a Bill. The Bill 
was filed in 1854, by the executors of a 
Hindoo, named Isserchunder Paul Chow- 
dry, and the story which it tells is in ef¬ 
fect this, that in or before the year 1810, 
disputes arose in a numerous and weal- 


* 7, Moore’s I. A., p. 4. 
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thy family of Hindoos, concerning the di¬ 
vision and amount of a large property, 
and the accounts connected with it. The 
disputes produced a suit, in which the 
Plaintiff was Buddinauth Paul Chowdry, 
a member of the family : the Defendants 
were many. Two among them became 
desirous of settling the matter, either ge¬ 
nerally, or so far at least as they were 
•concerned, with the Plaintiff, and in the 
year 1811, a compromise was negotiated 
and arranged on the terms of paying the 
Plaintiff Rs. 49,000, and giving him cer¬ 
tain other benefits which it is not neces¬ 
sary to specify, in exehauge for a general 
release to be executed by him ; and in 
that year the sum of Rs. 49,000 was ac¬ 
cordingly paid by the compromising De¬ 
fendants to the Plaintiff, who thereupon 
executed a release to them. The suit 
appears to have continued \ deaths from 
time to time happened (as they were 
likely to happen among so great a num¬ 
ber of persous), and a Bill of revivor, or 
Revivor and supplement, having been 
filed in or shortly before the year 1819, 
Sumbooclninder Paul Chowdry and Isser¬ 
chunder Paul Chowdry, who were releas¬ 
ed by the instrument of release, if valid 
and effectual, and of whom the latter is 
represented by the Appellants now before 
us, in answering that Bill, stated and re¬ 
lied upon the release of 1811, a3 a bar, or 
as binding the Plaintiff. 

In the following year the cause was 
heard. By the Decree, certain directions 
were given and accounts ordered ; among 
which directions it was, with reference to 
the release already mentioned (it having- 
been proved in the cause), provided that 
the Defendants should be at liberty to rely 
on the release before the Master, and that 
Buddinauth Paul Chowdry should be at 
liberty to impeach before the Master the 
validity of it. 

Nothing more is heard of the cause un¬ 
til the year 1825, when another death, or 
more deaths, having happened in the or¬ 
dinary course of humanity, a plea was put 
in by Isserchunder Paul Chowdry, alleg¬ 
ing the release as a ground why the suit 
should not be prosecuted. That plea was 
(and probably with propriety) overruled ; 
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there were numerous Defendants before the 
Court, and it might have been essential to 
justice among them all, that Isserchunder 
Paul Chowdry, whether released or not 
released by the Plaintiff, should remain 
on the record. That plea contains the last 
that we know or hear of the release ; but 
after the lapse of nearly half a century, a 
report is obtained in the cause, dated in 
February, 1847, which report, so far as 
the Bill before us states, and so far as we 
know, is absolutely silent with respect to 
the release, notwithstanding the direction, 
or at least permission, concerning it, con¬ 
tained in the Decree made more than 
twenty-six years before, which had pro¬ 
duced the report; a report confirmed in the 
month of July, 1847. The cause is heard 
on further directions in the month of 
August, 1850. Still nothing is said of 
the release ; the Order on further direc¬ 
tions being just such an Order as would 
have been made if the release had never 
existed. This Order, as I understand, 
sends the matter, or part of the matter 
(of course uot the release), again to the 
Master, which produces a further report 
in February, 1853. Still he was silent 
as to the release. The case was again 
heard on further directions in the month 
of April, 1853 ; the result being, that a 
considerable sum is found due to the ori¬ 
ginal Plaintiff, or his representatives, and 
directed to be paid by various Defendants, 
including Isserchunder Paul Chowdry, 
or those representing his estate ; against 
whom execution appears to have been 
issued accordingly. Whereupon this Bill 
was filed, stating circumstances previous 
to the release, and (among other allega¬ 
tions) containing this charge : “ Your ora- 
trix and orator charge, that the instrument 
of release signed and sealed by Bnddi- 
nauth Paul Chowdry, and delivered to 
Premchunder Paul Chowdry and Isser- 
chunder Paul Chowdry, as aforesaid, is a 
valid and subsisting release, and has in 
no way become void or vacated, set aside 
or cancelled ; and that your oratrix and 
orator, as the surviving executrix . and 
executor as aforesaid, are entitled to the 
full benefit and advantage thereof, and to 
have the same carried into effect. And 
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your oratrix and orator further charge, 
that the release, though after the original 
-cause was at issue it was set up and re¬ 
lied upon by Isserch under Paul Chowdry 
and Joynarain Paul Chowdry, in their 
answer to the Bill of Revivor and Supple¬ 
ment filed by Buddinauth Paul Chowdry, 
on the death of Premchnnder Paul Chow¬ 
dry, was not a matter in issue in the ori¬ 
ginal, revived, and supplemental suits $ or 
if in issue at all in the suits, was in issue 
only as to the right to revive the suit 
agaiust Isserch under Paul Chowdry and 
Joynarain Paul Chowdry by the Bill of 
Revivor of Buddinauth Paul Chowdry, or 
the supplemental matter thereof. And 
your oratrix and orator charge, that the 
release was never pronounced upon, nor 
the validity or invalidity or effect thereof 
decided by this Honourable Court, nor is 
the release mentioned in any of the Orders 
or Decrees of this Honourable Court in 
the suits, except in the Decree hereinbe¬ 
fore mentioned, bearing date 12th day of 
December, 1820, whereby liberty was 
given to Isserchunder Paul Chowdry and 
Joynarain Paul Chowdry to rely thereon, 
as evidence before the Master. ,, 

To this Bill the demurrer before us has 
been filed, and the question is, whether a 
case has been stated by the Bill, requiring 
to be met by plea or answer ; a question 
in some degree embarrassing, if not dis¬ 
tressing. Litigation has been existing in 
this family for very nearly half a century. 
All the original parties, I believe, are 
dead, -and it is impossible, I think, to read 
these papers, without being impressed 
with an * opinion of the probability that 
muoh of what is important to the case is 
kept back, and that those who i we to 
deal with the record in its actual shape 
must be dealing with less than half of the 
merits. Still, as Mr. Palmer has said, 
this may, in a sense, be through the act 
of the demurring Defendants, who may 
be said to prevent the whole story from 
appearing, if now it does not appear. We 
caunot say that they are much, if at all, 
to blame for desiring that a term should 
be put as speedily as possible to a litiga- 
tior,..” 1 ^ oh, at so exhausting an expense, 
R&v lasted so many years. Still, however, 


if the case upon the Bill is one requiring 
a plea or an answer, a plea or an answer 
there must be ; and their Lordships, al¬ 
most with regret, find themselves obliged 
to come to that conclusion : a conclusion 
as to which they would possibly have felt 
even more unwillingness than they do, 
had they been informed of the reasons 
upon which the Judges of the Supreme 
Court proceeded in allowing the demurrer. 
They have been unable, however, to pro¬ 
cure from either side, or from any quarter, 
a statement of what those reasons were. 

The first point on which reliance has 
been placed by the Defendants in sup¬ 
port of the demurrer is, the length of 
time that has elapsed since the transac¬ 
tions of 1811, coupled with the other cir¬ 
cumstances appearing on the Bill; and 
it is unquestionably true, that there are 
cases in which length of time, the lapse 
of time appearing on the Bill since the 
-right to sue arose, may be effectual in 
favour of Defendants on a demurrer : but 
such cases, especially where the bar is not 
statutory, as here it is not statutory, must 
be perfectly clear. 

Their Lordships are of opinion, that it 
is no* so dear upon this Bill that time 
has operated as a bar, as to render it right 
to allow the demurrer on such a ground ; 
especially (and what I am now about to 
say belongs also to the rest of the case), 
as this release was brought under the at¬ 
tention of the Master by the Court, at 
least so far as the Court could do it with¬ 
out the intervention of the parties in the 
Master's office. So far as this record 
shows, it is not afterwards noticed ; a cir¬ 
cumstance to be possibly accounted for in 
this way—'that the presence of the releas¬ 
ed Defendants might have been reason¬ 
ably considered necessary to the obtain¬ 
ing of justice between the Plaintiff and 
the other Defendants, so as to delay the 
practical operation of the release until the 
conclusion of the cause. 

The next point was, that the invalidi¬ 
ty of the release must be regarded as hav¬ 
ing been adjudicated by reason of the 
long silence in these proceedings on the 
subject, and the absence of notice of it 
in the first report. Their Lordships are 
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of opfriiou that, as far as at present ap¬ 
pears, it would be unsafe to ascribe that 
effect to the proceedings which have 
taken place ; and that mainly for the rea¬ 
son already given, namely, that justice, 
as between the Plaintiff and the Defen¬ 
dants not released, and among all the De¬ 
fendants, might have required the releas¬ 
ed parties to continue to the end of the 
* cause, an end (wonderful as it may seem) 
which the representatives of the original 
parties have only just reached. 

The third point raised was, that a new 
Bill was unnecessary, and was superflu¬ 
ous ; especially by reason of the reference 
4 or permission upon the subject of the re¬ 
lease contained in the Decree. 

Their Lordships, however, are not of 
that opinionthey consider that it is at 
least very uncertain whether, without a 
Bill, effect could be given to the release 
for any purpose useful to either of the 
parties, and that if the Plaintiffs (the Ap¬ 
pellants here) are entitled to the benefit 
of the release, the proper course seems to 
have been to file a Bill for that purpose. 
Their Lordships, though impressed, as I 
have said, with a belief of the probability 
that ultimately the Appellants may be 
found to have no case, and impressed 
with a strong suspicion that important 
facts remain behind, of which no know¬ 
ledge, no information, has been communi¬ 
cated by the present record, still think, 
that if the Plaintiffs will insist upon hav¬ 
ing this Bill met by a plea or an answer, 
they are entitled to do so ; but consider¬ 
ing the great length of time which has 
been allowed to elapse, considering the 
long silence on the subject of the release 
in the proceedings, considering that in 
effect the Bill seems almost to have invit¬ 
ed a demurrer, their Lordships think that, 
overruling the demurrer, they should do 
so expressly without any costs, either in 
the Supreme Court or here, and without 
prejudice to the right of the demurring 
Defendants to insist upon the same ground 
of defence by answer. 


7th December, 1857, 

Present : 

Members of the Judicial Committee ,—The 

Right Hon. Dr. Lushington, the Right Hon. 

The Lord Justice Knight Bruce, the Right 

Hon. T. Pemberton Leigh, and the Right 

Hon. The Lord Justice Turner. 

On Appeal from the Sudder Dewanny 
Adawlut, Bengal, 

R D N ibi B ah * URR0S00NDREE } Appellant, 
versus 

Rajah Pran Kishen Sing, Despondent . 

Under the circumstances, three months more 
time allowed to the Appellant who is to pay the 
costs of the application and to expedite the pro¬ 
ceedings. The appeal will stand dismissed unless 
the amount of security for costs be deposited within 
the time fixed. 

In this case it appears that Appellant had not 
lodged a petition- of appeal and furnished security 
for costs. The petition for time was based on an 
affidavit that petition of appeal had been lately 
lodged, and that he was daily expecting funds for 
the deposit of the security for costs. 

The Lord Justice Knight Bruce : 

In the circumstances, we think that 
the Appellant should have three months 
more time, but she must pay the costs of 
this application, and expedite proceedings 
so that the case may be heard at the sit¬ 
tings in February next. A peremptory 
Order will be made that the appeal stand 
dismissed, unless within three months 
from this day the security be perfected as 
previously ordered. 

It was, therefore, ordered by tfaeir Lord- 
ships, that the costs of the Respondent 
on this application should be forthwith 
taxed by the Registrar of the Privy Coun¬ 
cil and paid by the Appellant, or her 
agents in this country, and, that their 
Lordships would report to Her Majesty, 
that the appeal be dismissed, unless the 
sum of £500, for security for costs, be 
deposited with the Registrar on or before 
the 7th of March next. 

The costs were taxed accordingly, but 
the Appellant having failed to comply 
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with the condition imposed by the Order, 
it was finally ordered, that the appeal be 
dismissed, and the Appellant further con¬ 
demned in the costs incurred by the Res¬ 
pondent on the application on the 7th of 
December, 1857. 


27th, 28th, 80th November, and 8th De¬ 
cember, 1857. 

Present : 

Members of the Judicial Committee ,—The 

Right Hon. The Lord Justice Knight Bruce, 

the Right Hon. T. Pemberton Leigh, the 

Right Hon. Sir Edward Ryan, and the 

Right Hon. The Lord Justice Turner. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

Chuoturya Run Murdun 1 A . 

Syn,* ... j Appellant, 

versus 

Sahub Purhulad Syn, ... Respondent. 

The recognition of a son by the father by his 
conducts is entitled to weight as confirmatory of 
testimony in support of the factum of the marriage, 
but it is not sufficient to outweigh positive testi¬ 
mony of a large number of respectable witnesses. 

Authorities as regards the existence or non-exis¬ 
tence of the Khatri caste considered. Held that the 
Khatri class must be considered as existing, and that 
independently of exceptions arising out of any well- 
established usage or custom to the contrary, Raj¬ 
poots in Central India, and in District Sarun are to 
be considered as of the Khatri class. 

Illegitimate sons of Soodras inherit, but the ille¬ 
gitimate son of one of the three regenerate or twice- 
born races cannot succeed to the inheritance of his 
father, but is entitled to maintenance only out of 
the estates of his father. 

The suit was for possession of the Raj and Zemin- 
dary of Ramnuggur in District Sarun. 

25th February, 1858. 

The Right Hon. Sir Edward Ryan : 

In June, 1832, Rnjah Tej Purtab Syn 
died, in undisputed possession of the Raj 
and Zemindary of Ramnuggur, in the 
Zillah of Sarun, the right to which Raj 
and Zemindary is the subject-matter of 
this appeal. He left surviving him three 
widows, and an only brother of the half- 
blood, Rajah Umur Purtab Syn. A dis¬ 
pute arose between Telotmau Dabee, his 


eldest surviving widow, and his brother, 
as to who should succeed to the Rajdom 
and estates ; but this was ultimately com¬ 
promised, and Telotman Dabee relinquish¬ 
ed her claim in consideration of a certain 
revenue secured to her for her life. Rajah 
Umur Purtab Syn continued in posses¬ 
sion of the Raj and estates until his death, 
which took place in November, 1834. 
Upon his death, Lutchmee Dabee, his 
widow, obtained possession of the proper¬ 
ty, and a Wirasutnamah was filed in her 
name on the 5th of December following, 
stating that she was in possession, and 
claiming for her the Raj and Zemindary , as 
sole heir to the deceased. After the usual 
proclamations, the Government Collector 
entered her name in the books of record 
as the heir and sole proprietor of the Raj 
and Zemindary. Subsequently, claims 
were set up to the property by Telotman 
Dabee ; by Oodey Purtab Syn and by the 
Appellant; and also by the Respondent. 

Two suits were commenced; one in 
August, 1835, by Oodey Purtab Syn, 
against the widows of Rajah Tej Purtab 
Syn, and Lutchmee Dabee, the widow of 
Rajah Umur Purtab Syn, in which he 
claimed as heir from a common ancestor 
of the deceased Rajah and himself—one 
Mukoond Syn. The plaint in this suit 
is not set out in the transcript, and it is 
not clear whether the Appellant was 
originally a party, or became so by a 
supplementary petition; but in the plaint 
he is stated to be the son of a slave girl. 

The other suit w T as commenced on the 
5th of May, 1836, by the Respondent on 
behalf of his son, Futeh Buhadoor Syn, 
an infant, against the widows of Rajah 
Tej Purtab Syn ; Lutchmee Dabee, and 
Oodey Purtab Syn; and by an Order of 
the Court, dated the 26th of March, 1838, 
the Appellant was also made a Defendant. 
This suit was founded on an ljazut Puttur , 
alleged to have been executed by Rajah 
Umur Purtab Syn, empowering Lutch¬ 
mee Dabee and his brother’s widows, to 
bestow the guddee of the Rajdom on the 
Respondent’s son. 

These suits came on for hearing toge¬ 
ther before the Principal Sudder Ameen 
at Sarun, on the 7th of May, 1839, and 
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were dismissed with costs. The grounds 
on which the first suit was dismissed are 
stated in these words, “ that although 
Chuoturya Run Murdun Syn was the son 
of Umur Purtab Syn, yet whether he, not 
being born of a woman of equal caste, 
was entitled to the Hajdom during the 
life of Ranee Umur Raj Lutchmee Dabee, 
, was a question, the investigation of which 
did not become necessary in this case, 
because there existed no dispute or dis¬ 
agreement between Ranee Umur Raj 
Lutchmee Dabee and Ruu Murdun Syn ; 
but, whether Run Murdun Syn was en¬ 
titled to the Hajdom, or not, while Umur 
Raj Lutchmee Dabee lived ; Plaintiff had 
no right to the Hajdom whatever on the 
score of relationship, the Zemindary being 
a separate one altogether.” In the suit 
of the Respondent it was held that, as 
the claim rested solely on the Ijazut Put- 
tur , which was found not to be a genuine 
instrument, it was not necessary to go 
into the matter of relationship. 

From these decisions, Oodey Purtab 
Syn aud the present Respondent, on be¬ 
half of his infant son, appealed to the 
Sudder Dewanny Adawlut, on the 24th of 
July, 1840. After the appeal, and before 
any further proceedings, Ranee Umur 
Lutchmee Dabee died ; upon which the 
present Appellant and the Respondent, as 
father and guardian of Futeh Buhadoor, 
presented to the Sudder Court separate 
petitions, in which they set forth their 
respective claims to be considered as heirs 
to the deceased Ranee. Mr. Reid, the 
Judge before whom these petitions came, 
directed the Principal Sudder Ameeu of 
the Zillali of Sarun to receive proof of 
their claims as heirs to the deceased. In 
the meantime, the estate was attached by 
the Collector under order of the Judge, 
aud placed under a manager, aud a pro¬ 
clamation issued for the attendance of 
heirs. Oodey Purtab Syn, the Respon¬ 
dent, in his character of father and guar¬ 
dian ; the surviving widow of Rajah Tej 
Purtab Syn ; and the Appellant, attended 
to prove their respective claims. On the 
7th of November, 1840, the papers re¬ 
lating to proof of succession were brought 
before Mr. Reid, and in an order made by I 
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him of that date, he states that as from 
the decision of the 7th of May, 1839, it 
appears that Run Murdun Syn is the sou 
of Rajah Umur Purtab Syn, but by a 
woman of unequal rank, it has, therefore, 
become imperative on him, before going 
into the merits of the case, to require c* 
j Byivasta (law opinion) from the Pundit 
of the Court, on the point, whether among 
Hindoos a son by a woman of unequal 
rank, while lineal relations are forth¬ 
coming, will be eutitled to inherit the es¬ 
tate of his deceased father, and the Punr 
dit is accordingly ordered to give his opi¬ 
nion on the point. In January, 1841,. 
the Bywasta of the Pundit is filed : it 
states, “ that among Hindoos of the Raj¬ 
poot caste, a son who is not born from a 
woman of equal rank and caste can be 
reckoned as son, and will be entitled to the 
estate of his deceased father, a near rela¬ 
tive of lineal descent living notwithstand¬ 
ing, because a Rajpoot is of the Soodra 
caste, and a son born to an individual of 
a Soodra caste, even from the womb of a 
slave, &c., is reckoned his son by the 
Shatter laws, aud is entitled to succeed to> 
his father’s estate, a near relation of li¬ 
neal descent living notwithstanding and 
he also states that if there be no legitimate- 
offspring, that is to say, no issue from a 
married woman, in such a case the illegi¬ 
timate son of an unmarried Soodra wo¬ 
man will be entitled to the whole of his- 
father’s estate. 

This Bywasta was brought before Mr 
Reid on the 5th of February following, 
and he then proceeded with the further 
hearing of the cause, and he was of opi¬ 
nion that, although this Bywasta of the 
Pundit was in favour of Run Murdun Syn, 
yet that considering the claims of the 
parties, it was inexpedient to dispose of 
the case summarily without going into its 
full merits, and he ordered that both 
cases should be tried together, and that 
all the objecting parties and claimants 
should be at liberty to come forward, and 
that the name of the party whose claim 
should be found good, should be entered 
in lieu of the name of the deceased 
widow. 

On the 23rd of May, 1842, the proceed- 
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ings taken before Mr. Reid, and all the 
other papers in these suits, were, by an 
Order of the Court, brought before a full 
Bench, and the Judges, consisting of Mr. 
Lee Warner and Mr. James Shaw, record¬ 
ed their opiuion in these terms: “ We 
perfectly agree in the opinion pronounced 
by the Principal Sudder Ameen in regard 
to the validity of the Ijazut Puttur. But 
as inquiry into the agnatic descent of the 
Appellants in both cases, and the objec¬ 
tions made by Chuoturya Ruu Murdun 
Syn, and his marriage in a Rajpoot family, 
has been neglected by the Principal Sud¬ 
der Ameen, we return the decisions of the 
Principal Sudder Ameen, dated 7th of 
May, 1839, as incomplete j and, under cl. 
2, sec. 2, of Keg. IX. of 1831, lTcreby or¬ 
der that the papers of this case aud of 
case No. 50, of 1840, with a copy of this 
proceeding, be sent back to the Principal 
Sudder Ameen of Sarun, accompanied with 
a precept with this order : that he restore 
both the cases to their former number ; 
aud, as regards this case, he should in¬ 
quire whether the marriage of Chuoturya 
liun Murdun Syn, who declares himself 
to be the son of Umur Pur tab Syn, and 
whose marriage, by the papers, appears to 
have taken place in the village of Bel 
Ghat, in Zillah Ghomkhpoor, and in the 
family of Hindoo Sahee, of the Rajpoot 
caste, had actually taken place in a Raj¬ 
poot family, aud whether he eats and 
drinks with them or not $ and whether the 
marriage of Kajah Umur Purtab Syn with 
Lutchmee Dabee, the mother of Chuo- 
turya liun Murdun Syn, was solemnized 
according to the custom aud practice of 
the family or not; and after requiring and 
• obtaining from Sahub Purhulad Syn, fa¬ 
ther aud guardian of Futeh Buhadoor 
Syn, the Plaintiff in case No. 50 of 1840, 
a petition in regard to his agnatic descent, 
and a genealogical table and documentary 
proofs and witnesses from both parties, to 
try and decide the two cases as may be 
most consistent with justice and equity, 
as regards the heirship of Kun Murdun 
Syn to the estate of his father, Kajah 
Umur Purtab Syn, aud the relationship 
of the parties according to the genealogi¬ 
cal tables given in by both.” 
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In November, 1842, the Kespondeut 
filed a supplementary petition, setting 
forth his genealogy, and claiming in his 
own right as the next male heir of Kajah 
Umur Purtab Syn. 

In February, 1845, the Principal Sud¬ 
der Ameen gave judgment on the re-trial 
of these causes, and held the Kespondeut 
to be the nearest next of kin to the de¬ 
ceased Kajah LJmur Purtab Syn; that 
Oodey Purtab Syu being only remotely 
related, had not established his claim; 
that the marriage of Rajah Umur Purtab 
Syn with Lutchmee Dya Dabee was not 
proved ; that the Appellant, as the ille^ 
gitimate son of Kajah Umur Purtab Syn, 
was entitled to maintenance. 

Against this decision, Chuoturya Run 
Murdun Syn, in April, 1845, appealed ; 
and on the 9th of April, 1846, the Sud¬ 
der Dewanny Court dismissed the appeal, 
affirming the decree of the Zillali Court 
in all respects, except as to the allowance 
of maintenance to Chuoturya Kun Mur¬ 
dun Syu i which part of the decree was. 
reversed. 

From the decree of the Sudder De¬ 
wanny Court the present appeal comes be¬ 
fore their Lordships, aud the Appellant 
objects to that decree. 

First. Because he claims to be enti¬ 
tled to the Raj and Zemindary, as the 
legitimate son of the late Kajah Umur 
Purtab Syn. 

Secondly. Because, if the alleged mar¬ 
riage and legitimacy be not established, 
he claims to be entitled to the inheritance 
as the illegitimate son of the Rajah. 

Thirdly. That if not entitled to the 
inheritance he is, as the illegitimate son, 
entitled to maintenance out of the estate, 
which the Court has disallowed. 

In 1838, the Appellant endeavoured to 
establish by evidence, on the first ques¬ 
tion, that the late Rajah Umur Purtab 
Syn was married, according to the custom 
of the family, to Lutchmee Dya Dabee, 
and the Respondent endeavoured, by evi¬ 
dence, to show that the Appellant was the 
illegitimate son of a slave-girl j but it is 
alleged on behalf of the Appellant that 
to this evidence of the Respondent little 
credit should be given, because the wit- 
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nesses also attempted to prove the ge-\ 
nuineness of the Ijazut Pattur , which 
proved to be forged and fabricated. Upon 
the re-trial of these cases before the Prin¬ 
cipal Sudder Ameen in 1845 no fresh wit¬ 
nesses were called by the Appellant to 
establish the marriage, although special 
directions were given as to the issues on 
this point; but many witnesses were call¬ 
ed by the Respondent to show that no 
such marriage took place. The Counsel 
for the Appellant have abstained from en¬ 
tering into a review of the evidence given 
by the witnesses, on the factum of mar¬ 
riage ; but have contended that the legiti¬ 
macy of the son is recognized by the con¬ 
duct of the father ; by the title given him 
of “ Chuoturya”—a title assumed, accord¬ 
ing to the custom of the family, by the 
heir apparent—and which it is admitted 
by the Bespondent he was called ; by his 
living and eating with the father - y by the 
investiture of the sacerdotal cord; by 
what is urged to be a still more important 
mark of his condition, the admitted fact 
of his marriage into a Rajpoot family ; and 
by the great kindness and affection with 
which he was treated by the late Bajah. 
No doubt evidence of this description is 
entitled to weight as confirmatory of tes¬ 
timony in support of the factum of the 
marriage : but it is not sufficient to out¬ 
weigh the positive testimony of a great 
number of witnesses called on the re-trial, 
many of whom are native gentlemen of 
rank, some of them Bajahs in the imme¬ 
diate neighbourhood, and all of whom 
speak to the illegitimacy of the Appellant 
from their knowledge of the family, and 
from the marriage never having taken 
place at the time and in the manner al¬ 
leged by the Appellant. Their evidence, 
it must be recollected, was given before a 
native Judge understanding the language, 
usages, and customs of the people; nor is 
it easy, consistently, to explain why, upon 
this issue, the affirmative of which the 
Appellant was bound to prove, no further 
oral evidence was produced on his behalf. 
Their Lordships, therefore, are of opinion, 
that no satisfactory grounds have been 
alleged for disturbing the finding of the 
Court below on this matter of fact, con- 
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firmed by the judgment of the Sudder 
Dewanny Court, and are of opinion, that 
the Appellant has failed to establish the 
alleged marriage of his father with Lutch- 
mee Dya Dabee, and that consequently 
his claim as the legitimate son of the late 
Bajah cannot be sustained. 

Then arises the second question, whe¬ 
ther the Appellant is entitled to the in¬ 
heritance as the illegitimate son of the 
late Rajah 1 ? 

There is no dispute as to the paternity 
of the Appellant, and the principal mat¬ 
ter for inquiry is the Hindow law of in¬ 
heritance, with regard to the right of 
succession of illegitimate children. 

This law, it appears, varies according 
to the different classes of the Hindoos, 
and it is necessary, therefore, in the first 
instance, to consider what those classes 
are, and where they are to be found. It 
is undoubted that there were originally 
four classes : First, the Brahmins ; second, 
the Khatris ; third, the Vaisyas ; fourth, 
the Soodras ; the first three were the re¬ 
generate or twice-born classes, the latter 
the servile class. It was contended on 
the part of the Appellant, that the Khatri 
and Vaisyas classes have ceased to exist, and 
were sunk into the Soodra class, and that 
there are now two classes only, namely, 
the Brahmin and the Soodra. The Ap¬ 
pellant, in order to show that the proper 
genuine Khatri are extinct, cites as au¬ 
thorities in support of this position, The 
Ayeen Akbery t or, the Institutes of the 
Emperor Akber,” vol. ii. p. 377, in which 
there is this passage : “ At present there 
are scarcely any true Kehterees to be found, 
excepting a few who do not follow the pro¬ 
fession of arms.”—“ Those among them, 
who are soldiers, are called Rajpoots .” 
Tod’s “ Annals and Antiquities of Ra- 
jast’han,” vol. i. p. 53, where it is said, 
“ Of the fifth dynasty of eight princes” 
u four were of pure blood, when Kistra , 
by a Soodra woman succeeded.” Ward’s 
“ Account of the Hindoos/’ vol. i. p. 66 
(edit. 1815). Sec. 2, which treats of the 
Kshutryas caste, has this passage :— 
“ Some affirm, that there are now no 
Kshutryas in the Kulee yogu , that only 
two castes exist, Brahmins and Sudras } and 
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that the second and third orders having 
sunk in the fourth.” Steele, “ Summary 
of the Law and Customs of Hindoo Castes,” 
p. 95, says, “ The Brahmuns assert that 
Purseram destroyed the whole of the 
Ksliutriyus and at p. 96 : “ The Rajpoots, 
Maratha chiefs of the Sattara or Bhonsle, 
and Kolapoor families, &c., and other 
houses, lay claim to the title of Kshutriy , 
and wear the Jenwa. But they are con¬ 
sidered Soodras by the Brahmuns and 
there is an opinion to the like effect ex¬ 
pressed by Mr. Sterling, in a paper on 
Orissa Proper, in vol. v. of the “ Asiatic 
Researches,” p. 195 : “ The proper genuine 
Khatris are, I believe, considered to be 
extinct, and those who represent them are, 
by the learned, held only to be Sudras .” 

Whatever weight may be due to these 
authorities in support of a speculative 
opinion, entertained, perhaps, by learned 
Brahmins and others, their Lordships 
have, nevertheless, no doubt that the ex¬ 
istence of the Khatri class, as one of the 
regenerate tribes, is fully recognized 
throughout India, and also that Rajpoots 
in Central India, and in this District, 
are considered to be of that class. No 
doubt, as far as we are aware, has ever 
been raised in the Courts in India as to 
the existence of the Khatri class as one 
of the regenerate tribes. The Courts in 
all cases assume that the four great classes 
remain. Thus Sir W. Macnaghten, in 
his marginal note to Pershad Singh vs. 
Ranee Muhesree (3 Sud. Dew. Rep. 132), 
says, “According to the Hindoo law, an 
illegitimate son of a Rajpoot or any of the 
three superior tribes, by a woman of the 
Sudra or other inferior class, is entitled 
to maintenance only.” In the statement 
of the case, he takes it as an admitted 
.fact that a Rajpoot is one of the three 
superior tribes; although it is true, as 
has been observed, that the point ulti¬ 
mately decided in this case, was only that 
the paternity was not established. In 
the second volume of Macnaghten’s “ Prin¬ 
ciples of Hindu Law,” p. 119, the margi¬ 
nal note is, “ The illegitimate son of a 
person belonging to one of the regenerate 
tribes (in this case a Rajpoot) is entitled 
to maintenance only.” Accurate informa -1 

75 


tion as to the distinction of classes* es¬ 
pecially in this part of India, is to be 
found in the statistical survey of Dr. 
Francis Buchanan, conducted under the 
direction of the Government of India. 
The second volume of M. Martin’s “ In¬ 
dia” contains Dr. Buchanan’s report ou 
the District of Goruckpoor, and at p. 456 
he says, “ The Rajpoots are here, every¬ 
where and by all ranks, admitted to be 
Khatris , although they claim all manner 
of descents, except from the persons who, 
according to the Vedas , sprang from the 
arms of Brahma .” Other passages in the 
same report have been referred to by Mr. 
Leith to the same effect. The Rajpoots 
are mentioned in Elphinstone’s “ History 
of India,” vol. i. p. 607, as the military 
class in the original Hindoo system; so 
also in Cunningham’s “ History of the 
Sikhs,” p. 202. Thornton, in his “Ga¬ 
zetteer,” tit. “ Rajpootana,” says, “The 
widely-spread sect of Rajpoots are consider¬ 
ed offsets of the Ksheiriyas, one of the 
four great castes into which the Hindoos 
were originally divided.” Sir John Mal¬ 
colm, in his “ Memoir of Central India,” 
vol. ii. p. 125, enters fully into the state 
and condition of the Rajpoot tribes. They 
are treated of throughout his history as 
belonging to the superior class; he men¬ 
tions that although their intercourse with 
females of a lower tribe may have, iu 
some instances, produced a mixed race, 
yet even in this class, which he terms 
the bastard Rajpoot tribes, the lowest of 
them who aspire to Rajpoot descent, con¬ 
sider themselves far above the Soodras. 

In the report of Dr. Buchanan, men¬ 
tion is made of the existence of this mix¬ 
ed race in the District of Goruckpoor, and 
that there are several persons of the 
mountain tribe, called Khatris , who are a 
spurious race, but who claim all the dig¬ 
nities of the military order. One of the 
witnesses in this case, the Rajah of Go- 
palpore, a Khatri Kossuck , states that 
his family do not intermarry with the 
mountain Rajahs. It seems to us, there¬ 
fore, not only that the Khatri class must 
be considered as subsisting, but that ac¬ 
cording to the Hindoo law generally pre¬ 
vailing in this part of India, and inde- 
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.pendently of exceptions arising out of any 
well-established usage or custom to tlie 
contrary, as to particular places or fami¬ 
lies, Rajpoots are to be considered as of 
the Khatri class. 

Prom these premises it seems to us to 
follow, that (it being indisputable that 
Itajah Umur. Purtab Syn was a Rajpoot) 
the true question to be decided in this 
case as to the Hindoo law of inheritance 
is—not whether the illegitimate son of a 
Soodra man by a Soodra woman can in¬ 
herit but—whether the illegitimate son 
of a Khatri can in any event inherit, whe¬ 
ther his mother be a Soodra or of any 
other caste. 

The law relating to the right of suc¬ 
cession of illegitimate children, is thus 
stated in the first volume of Sir W. Mac- 
naghten’s “Hindu Law,”p. 18 :—“ Among 
the sons of the Sudra tribe, an illegitimate 
son by a slave-girl takes with his legiti 
mate brothers a half-share j and where 
there are no sons (including son’s sons 
and grandsons), but only the son of a 
daughter, he is considered as a co-heir, 
and takes an equal share.” In the second 
volume of the same work, in a note, p. 
15, he states: “According to the Hindoo 
law, the illegitimate son of a Sudra man 
by a female slave, or a female slave of his 
Blave, may inherit, but not the illegitimate 
child of any of the three superior classes 
and he adds, “If the woman were not his 
female slave, the son begotten on her by 
him would have no right to the inheri¬ 
tance, but only a claim to maintenance.” 
As an authority in support of the passage 
in his text, Sir W. Macnaghten refers to 
Colebrooke’s translation of The Mitac- 
shara, on Inheritance ; which, as is well 
known, is the standard authority on this 
subject in all the schools of Hindoo law, 
from Benares to the southern extremity 
of the Peninsula of India. In chapter 1, 
section 12, of that work, on “ The right 
of a son by a female slave, in the case of 
a Sudra's estate,” it is thus stated : “ The 
author next delivers a special rule con¬ 
cerning the partition of a Sudra's goods. 

‘ Even a son begotton by a Stidra on a 
female slave, may take a share by the 
father’s choice. But if the father be dead, 
48—51 


the brethren should make him partaker 
of the moiety of a share ; and one, who 
has no brothers, may inherit the whole 
property, in default of a daughter’s sons.’ 
In clause 3, it is stated, that the rule 
does not apply to the three superior re¬ 
generate classes. ‘ From the mention of 
[a Sudra in this place it follows that] the 
son begotten by a man of a regenerate 
tribe, on a female slave, does not obtaiu 
a share even by the father’s choice, nor 
the whole estate after his demise. But 
if he be docile, he receives a simple main¬ 
tenance.’ ” 

In another treatise on the Hindoo law 
of inheritance, also translated by Cole- 
brooke, and which is the great authority 
in Bengal, The “ Day a Bhaga of Jimu - 
tavakana” p. 151, the same doctrine is to 
be found. Also in the “ Treatises on 
Adoption,” translated by Mr. Sutherland, 
The Dattalca Mimansa, sec. ii. cl. 26, p. 
32, and The Dattaka Chnndrika , sec. v. 
cl. 36, p. 205 : the third volume of Cole¬ 
brooke’s Dig, clxxiv. p. 143. Strange’s 
“ Hindu Law,” pp. 69—132 of vol. i.; and 
p. 68 of vol. ii. 

A decision on the right, among Soodras, 
of illegitimate children to inherit, is re¬ 
ported in Sir Thomas Strange’s Notes of 
Cases at Madras, Vencataram vs. Yencata 
Lutchemee Ummall (vol. ii. p. 305). In 
his judgment he says, illegitimate children 
of Soodras inherit ; but in the case of ille¬ 
gitimate children begotten by a regene¬ 
rate man, the law is different; they are 
entitled to maintenance only. 

It seems, therefore, to be established 
by an unusual concurrence of authority, 
that according to the law prevalent where 
this property is situated, the illegitimate 
son of one of the three regenerate or 
twice-born raoes cannot succeed to the 
inheritance of his father. We think,* 
therefore, that the Appellant’s case fails 
on the second point no less than on the 
first. 

In the course of the argument on this 
point, great reliauce was placed, on the 
part of the Appellant, on the Bywasta 
of the Pundit of the Sudder Dewanny 
Court, but their Lordships are not dis¬ 
posed to attach much weight to this opi- 
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«S it proceeds on the grounds that 
Rajpoots are Soodras , and their Lordships 
are fully satisfied that this ground is 
wholly without foundation. 

It was contended, however, on the part 
of the Appellant, that as this case has 
been presented to us, we ought not now 
to come to any conclusion affecting the 
Appellant’s rights, but ought to remit the 
ease to India, for the determination of 
those rights. It was urged that there 
has been a miscarriage in the Courts be¬ 
low ; that both the Zillah and the Sudder 
Courts have proceeded on an erroneous 
assumption that the only question at 
issue, as regards the Appellant, was legi¬ 
timacy of birth, and not the title of the 
Appellant generally as heir, and that the 
Courts have not considered or adjudicat¬ 
ed upon either the law or the facts as 
respects the Appellant’s right to succeed 
independently of the alleged marriage or 
of his own legitimacy. 

It is true that the pleadings in this 
case are unusually—even for cases from 
the Mofussil Courts—loose and imperfect, 
and no distinct'issues have been framed 
between the parties under the Regulations 
for that purpose : indeed, to the original 
suits of 1835 and 1836, the Appellant 
appears to have become a party only by 
an Order made after their commence¬ 
ment; and though we are disposed to 
think that the Appellant’s claims were 
distinctly before the Zillah Court in 1839, 
yet it must be admitted that neither the 
Principal Sudder Ameen nor the Judges 
of the Sudder Dewanny Court appear to 
have thought it necessary to adjudicate 
upon them. Still, however, the question 
for decision is one of Hindoo law, involv- 
ing, in no inconsiderable degree, what is 
matter of history, and we do not think 
that it would be right for us to send back 
the case for the purpose of the Courts in 
India considering such a question ; we are 
the less inclined, too, to adopt such a 
course because the particular inquiries 
directed by the Sudder Court’s Order of 
1839, as to the marriage of the Ap¬ 
pellant’s father and mother, and as to his 
own marriage, appear to us to have in¬ 
volved every element on which the Ap¬ 


pellant’s right to inherit could depend, 
and the Appellant, therefore, had every 
opportunity of adducing evidence to es¬ 
tablish his claim. 

The only remaining question is the 
reversal by the Sudder Dewanny Court of 
that part of the judgment of the Zillah 
Court which directed that an annual sum 
of Rs. 6,000, should be set aside out of 
the estate, given by the decree to the 
Respondent, for the maintenance of the 
Appellant. The grounds upon which the 
Sudder Dewanny Court reversed this part 
of the judgment do not appear on these 
proceedings. The right of an illegitimate 
child of one of the three regenerate 
classes to maintenance out of the estate 
of his father, is recognized by all the au¬ 
thorities on Hindoo law relating to this 
subject ; and as to this, there was no 
difference of opinion between the Pundit 
of the Sudder and the Pundit of the Zillah 
Court, although they differed on the right 
to the inheritance. It is not shown that 
the allowance is in excess of what the Ap¬ 
pellant is justly entitled to receive with 
reference to the value of the estate $ and 
on this question, the Native Judge of the 
Court of the District in which the Zemin- 
dary is situated had the best means of 
forming a correct opinion. If the Court 
had thought the amount in excess, means 
might have been taken to ascertain what 
would be a proper allowance. In this 
part, therefore, of the decree of the Sud¬ 
der Dewanny Court, their Lordships are 
unable to concur : they are of opinion that 
although the Appellant is shown to have 
no right to the inheritance, either as the 
legitimate or the illegitimate son, he is 
still entitled to maintenance out of the 
estate of his deceased father. 

Their Lordships, therefore, will humbly 
recommend to Her Majesty to reverse the 
decision of the Sudder Dewanny Court, 
in so far as it reversed the decision of 
the Sudder Ameen, with respect to the 
maintenance, to declare that the Appel¬ 
lant, as the illegitimate son of the late 
Rajah Umur Purtab Syn, was, and is, 
entitled to maintenance out of his estate, 
at the rate fixed by the Sudder Ameen, 
and to remit the case to India for the pur- 
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pose of effect being given to that declara¬ 
tion, but in other respects to dismiss this 
appeal, although without costs, the ap¬ 
peal having, in part, succeeded. 
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5th December , 1857. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Wensleydale, the Right 
Hon. T. Pemberton Leigh, the Right Hon. 
Sir Edward Ryan, and the Right Hon. Sir 
William H. Maule. 

Oil Appeal from the Supreme Court at 
Calcutta. 

Nga Hoong and others,* ... Appellants , 


The Queen, 


Hespondent. 


With respect to the Criminal Law, the construc¬ 
tion is always to be strict. 

The preamble must be considered as a key to the 
construction of the Statute. 

Looking at the whole of the Statute, 9th Geo. IV., 
c, 7 4 together, the object of the 56th Section was 
merely to extend to India the same provisions 
which was made for England by 9th Geo. IV., o. 31, 
with respect to offences committed in two different 
places, or partially committed in one place, and ac¬ 
complished in another, that it does not at all apply 
to a case of this kind where the persons committing 
the offence were not amenable to the Court of 
Calcutta, and where the whole offence which has 
been committed was within one jurisdiction. 

The object of the said Statute was not to make a 
new enactment rendering persons liable to punish¬ 
ment for a complete offence, who would not have 
been liable before. 

The term “ within the limits of the Charter of the 
said United Company,” in the 56th Section of 9th 
Geo- IV., c. 74, means “ within the limits of the 
trading Charter of the Company.” 

The conviotion by the Calcutta Court was wrong 
and its judgment cannot be supported. 

The Right Hon. Lord Wensleydale : 

Their Lordships in this case have had 
an opportunity of consulting the judg¬ 
ments in the Court of Calcutta, which are 
ably and perspicuously stated by the 
Chief Justice and Mr. Justice Buller on 
one side, and by Mr. Justice Jackson on 
the other. They have heard as well 
every argument which could be advanced, 
either in favour of the convictiou, or 
against it, at the Bar j and having forrn- 


* 7, Moore’s I. A., p. 72. 
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ed their conclusion, and entertaining no 
doubt upon the question, they think it 
would be improper to create any further 
delay for the purpose of considering this 
case. They are all quite satisfied that 
the judgment cannot be supported, and 
that the conviotion was wrong. 

The question in this case depends en¬ 
tirely upon the construction of the Act, 
9th Geo. IV., c. 74, and of the 56th sec¬ 
tion of that Act, taken in conjunction 
with the preamble. Now, there is nothing 
more clear than that, with respect to the 
criminal law, the construction is always 
to be strict; and putting a strict con¬ 
struction upon the 56th section of this 
Act, we have no doubt that it was not 
meant to apply to a case of this kind, but 
that in the first place it extends only to 
persons who were otherwise amenable to 
the criminal jurisdiction of the Court at 
Calcutta, who are the persons described 
in the first section, and that by the lan¬ 
guage of the section in question, it ap¬ 
plies only to cases in which the felony or 
crime has been committed, by persons 
who committed that crime, partly within 
the jurisdiction, and partly without. 

The object of the Statute, as appears 
by the recital was for the purpose of ap¬ 
plying and extending to the British terri¬ 
tories in India the same provisions as had 
been recently made for England with res¬ 
pect to offences committed in two differ¬ 
ent places, or partially committed in one 
place, and accomplished in another, which 
provisions had been the subject of a re¬ 
cent enactment in the Statute, 9th of 
Geo. IV., c. 31. The preamble describes 
that to have been the object of the Sta¬ 
tute ; and there can be no doubt that we 
must consider the preamble as a key to 
the construction of the Statute, though 
it would not, of course, control every pro¬ 
vision, for we very often find that the sub¬ 
sequent provisions of a Statute extend 
beyond the limits of the preamble. 

The Statute goes on to say, that the 
object being that the “ alterations should 
be extended to the British territories un¬ 
der the Government of the United Com¬ 
pany of Merchants of England trading to 
the East ludies,” it is, therefore, enacted 
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that the Act “ shall extend to all persons 
and all places, as well on land as on the 
high seas, over whom, or which, the cri¬ 
minal jurisdiction of any of His Majesty’s 
Courts of Justice erected, or to be erect¬ 
ed, within the British territories under 
the Government of the United Company 
does or shall hereafter extend.” Now, 
that clause clearly shows that the object 
of the Statute was that it should apply to 
such persons. The Solicitor-General says 
that the word “ extend” is not to be con¬ 
strued to confine it to such persons, and 
that it is not to limit the jurisdiction. 
But the word il extend” is to be explained 
by the preamble, which states the object 
of the Statute to be to extend the recent 
enactments of the Act which is in force, 
to the East Indies, and the word “ extend” 
is to be read the same as if it were “ ap¬ 
ply-” 

Then we must consider whether the 
56th section applies merely to those per¬ 
sons, or whether, as the Chief Justice and 
Mr. Justice Buller have stated, it extends 
beyond the preamble, and applies to an 
offence completely committed within the 
limits of the Company’s trading charter, 
but not within the limits of the town of 
Calcutta. Now, reading that clause, we 
think that there is really no difficulty in 
saying that the sole object of it was, that 
it should apply to offences partially com¬ 
mitted in one district and completed in 
another. The words of the clause are, 
“ That where any person being felonious¬ 
ly stricken, poisoned, or otherwise hurt,” 
—the word “ feloniously” seems to show 
that it was meant that at the time when 
the person gave the original stroke, he 
was a person capable of committing fe¬ 
lony—" at any place whatsoever, either 
upon the laud or at sea, within the limits 
of the charter of the said United Com¬ 
pany, shall die of such stroke, poisoning, 
or hurt, at any place without those limits $ 
or being feloniously stricken, poisoned, or 
otherwise hurt, at any place whatsoever, 
either upon land or at sea, shall die of 
such stroke, poisoning, or hurt, at any 
place within the limits aforesaid, every 
offence committed in respect of any such 
case, whether the same shall amount to 


the offence of murder or of manslaughter, 
or of being accessory before or after the 
fact to murder or manslaughter, may be 
dealt with, inquired of, tried, determined, 
and punished by any of His Majesty’s 
Courts of Justice within the British terri¬ 
tories under the Government of the said 
United Company, in the same manner in 
all respects as if such offence had been 
wholly committed within the jurisdiction 
of the Court within the jurisdiction of 
which such offender shall be apprehended 
or be in custody.” 

One question raised before us by the 
learned Counsel for the Appellants, is as 
to the meaning of the term “ within the 
limits of the charter of the said United 
Company.” On that point I believe their 
Lordships have not the slightest difficulty. 
Those words are to be construed in the 
same way as they are used in the Statute, 
26th Geo. HI., c. 57, to which this Statute 
forms an addition. They are to be con¬ 
strued to mean “ within the limits of the 
trading charter of the Company.” So far, 
therefore, as regards the place of com¬ 
mitting the offence, this was an offence 
committed within those limits, and the 
Court had in that respect jurisdiction. 
But the words of the section do not ap¬ 
ply to entire offences, begun and complet¬ 
ed within the jurisdiction, but to those 
partly committed within, and partly with¬ 
out, which are put on the same footing as 
if they had been “ wholly committed with¬ 
in the jurisdiction.” It is perfectly clear 
that the term “ wholly” shows the inten¬ 
tion of the Legislature to be, that the 
section shall apply only to that descrip¬ 
tion of case ; and it cannot have the sense 
of “ actually committed” put upon it, as 
is contended on the part of the Crown, 
without doing violence to the words. 
Therefore, it appears to us, proceeding 
upon the ordinary rules of the construc¬ 
tion of penal enactments, that the object 
of this section was merely to apply the 
improvement of the law, which had lately 
taken place in England, to the case of 
persons amenable to the Court of Justice 
at Calcutta, who had partly committed an 
offence in one place, which was afterwards 
completed in uuothcr j that it does not 
99—101 








apply at all to a case of this kind, where 
. the persons committing the offence were 
not amenable to the Court of Calcutta, 
and where the whole offence which has 
been committed was within one jurisdic¬ 
tion. 

The Court are confirmed in their opi¬ 
nion as to the meaning of the Statute 
* with respect to the persons to whom it is 
applicable, by the last section. It is in¬ 
troduced at the end of this Statute ob¬ 
viously with the purpose of showing what 
class of persons were liable to the provi¬ 
sions of the Statute ; and it extends the 
liability of persons to the jurisdiction of 
the Courts beyond what it had been be¬ 
fore. That section enacts, “ That all per¬ 
sons, whether British subjects or others, 
employed by or in the service of His Ma¬ 
jesty, shall be held subject and amenable 
to the criminal jurisdiction of His Ma¬ 
jesty’s Courts of Justice, erected or to be 
erected within the British territories un¬ 
der the Government of the said India 
Company, in the same manner as persons 
employed by or in the service of the said 
United Company are now by law subject 
and amenable to the said jurisdiction.” 
Before that Statute, British subjects, pro¬ 
perly desiguated as British subjects, that 
is, British-bom subjects, and persons in 
the service of the East India Company, 
were liable to the jurisdiction of the Court 
of Calcutta ; persons not in the employ¬ 
ment of the East India Company, but in 
the employment of His Majesty, were not 
so liable. This Statute extends the liabili¬ 
ty to those who are servants of the Crown ; 
and that provision, finding its place in this 
Act of Parliament, raises, in their Lord- 
ships’ opinion, a strong inference that the 
Statute was meant to apply to no other 
persons than those who were liable to the 
jurisdiction of the Court of Calcutta, to 
which the last clause makes a considera¬ 
ble addition. 

Therefore, looking at this Act of Par¬ 
liament altogether, their Lordships have 
not any doubt what the object of that 
Statute was : it was only to apply the law 
which had been lately enacted in Eng¬ 
land, as to an offence partly committed in 
one part and completed in another, to the 


East Indies, and not to make a new en¬ 
actment rendering persons liable to pu¬ 
nishment for a complete offence, who 
would not have been liable before. If 
the result of our decision should be, that 
these Appellants are to escape from jus¬ 
tice, we shall regret it; but that is a mat¬ 
ter which canuot influence our judgment. 
If the Mofussil Court has no jurisdiction 
now, by virtue of the East India Com¬ 
pany’s Regulations, to dispose of this 
case, they must escape justice ; but we 
are not, iu any way, to alter or construe 
differently the rules of the criminal law 
in consequence of the supposed justice of 
a particular case. The rule is, that such 
law is to be strictly construed; and so 
construing it, or even without that strict¬ 
ness, the construction of this 56th section 
appears to us to be such as to require u& 
to pronounce iu favour of the Appellants. 

9th and 10th December , 1857. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. Dr. Lushington, the Right Hon. 
The Lord Justice Knight Bruce, the Right 
Hon. T. Pemberton Leigh, and the Right 
Hon. Sir Edward Ryan. 

On Appeal from the Sudder Dewanny 
Adawlut , N. W. Provinces , Agra . 

John Rose Troup and Mary 
Ann his wife, Peter Paul 
Marie Solaroli and 
Georgiana his wife, and 
the Hon. Mary Anne 
Dyce Sombre/ 

versus 

The East India Company,... Respondents . 
and 

The Hon. Mary Anne 
Dyce Sombre, adminis¬ 
tratrix of David Ochter- 
lony Dyce Sombre, 
versus 

The East India Company,... Respondents . 

The cause of action to Plaintiff Dyce Sombre, a 
person of mixed European and Asiatic descent, arose 
in 1836 when he alleges to have been dispossessed 


Appellant , 


► Appellants r 
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after tlie death of Begum Sumroo. He came to 
Europe about the end of the year 1838; and the 
commission of lunacy issued in 1843, he being found 
under it to have been a lunatic from some time in 
the year 1812. The suit was brought by the Commit¬ 
tee of his Estate in 1848, more than twelve years after 
the alleged date of the cause of action, ile died in 
1851, and his representatives reviewed the proceed¬ 
ings- The Zillah Judge of Delhi in 1819, and the 
Sudder Dewanny Court at Agra, held, the suit to be 
barred by Limitation. 

Held , reversing the decisions of the Indian Courts, 
that in construing the words “shall prove that 
either from minority or other good and sufficient 
cause, he was precluded from obtaining redress,” in 
clause 3, sec. 18, Regulation II. of 1803, “ other good 
and sufficient cause” must be meant to include in¬ 
sanity (whether there has been a commission of 
lunacy, or not) and the word “ precluded” must 
be understood not to mean during the whole of the 
term of twelve years, or at its commencement, but 
ffieans, in effect, “ precluded” during any part of 
it, and that therefore the suit was brought within 
time. 

2nd February , 1858. 

The Lord Justice Knight Bruce : 

The main question raised by these ap¬ 
peals is the true construction of a passage 
contained in the third clause of the 
eighteenth section of the Bengal Regula¬ 
tion II. of 1S03, with reference to the 
undisputed facts, affecting or not affect¬ 
ing the suits brought by the appeals be¬ 
fore us. I say the “ undisputed facts,” 
for the facts disputed are, in the view 
taken by their Lordships, not, for the 
present purpose, material. The clause is 
thus worded—[His Lordship here read 
the clause, 7, Moore’s I. A., p. 105]. 

The appeals are against judgments of 
the Sudder Dewanny Court of Agra, 
affirming 'judgments of the Zillah Court 
of Delhi, which, in two civil suits insti¬ 
tuted against the Respondents in the 
Court of the Principal Sudder Ameen at 
Delhi, and transferred afterwards to the 
Zillah Court of Delhi, gave effect to so 
much of their defence in each case as, 
founded on the clause before referred to 
of the Regulation, was analogous to what 
in England is called a plea of the Statute 
of Limitations. The residue of their de¬ 
fence, therefore, did not—the merits did 
not—in either Court receive any deter¬ 
mination. 

The suits were instituted in the year 
1848; the original Plaintiffs having been 
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Dyce Sombre, a person of mixed European 
and Asiatic descent, who had become in¬ 
sane some years before, and the Committee 
of his estate, under a Commission of lu¬ 
nacy issued against him in Euglaud, where 
Dyce Sombre passed some portion of his 
life after the year 1836, the year in which 
the alleged causes of action in the suits 
took place. He was living when each of 
the judgments was pronounced, but died 
in the year 1851, aud some time after 
that event, the suits having been com¬ 
menced in respect of property, moveable 
and immoveable, in the North-AVestem 
Provinces of Iudia, which he, before his 
lunacy, and the Committee for him after 
the Commission, claimed against the Res¬ 
pondents, the proceedings were revived 
by the present Appellants, the represen¬ 
tatives respectively of the lunatic after 
his death, as to the lands and goods in li¬ 
tigation—an amount of property, together, 
of considerable extent and value ; all which 
had been iu the possession of a wealthy 
Begum called “ Sumroo,’’.who resided, and 
was, nominally at least, a kind of small 
Sovereign, at Sirdhaua in those Provinces, 
and died there at an advanced age in the 
year 1836. 

Dyce Sombre seems to have stood to¬ 
wards her in the relation of an adopted 
son, or in an analogous position, and suc¬ 
ceeded to the bulk, at least, of her riches : 
which included, as he said and insisted, 
the lands and moveables in dispute, of 
which, indeed, or some at least of which, 
she appears to have, so far as was within 
her power, made to him a donation, in 
her life-time; and he seems to have had 
them, or some part of them at least, in 
his possession, accordingly, before and at 
the time of her decease. Soon after that 
event, and in the same year, 1836, the 
Respondents claiming the property in 
controversy seized it—we do not say with 
violence, but seized it: asserting and act¬ 
ing upon their alleged right in the most 
practical manner. They have never re¬ 
linquished the property thus rightfully 
resumed (as the Respondents say), or, as 
the Appellants contend, wrongfully taken. 

Dyce Sombre never submitted to this, 
except that he instituted no suit. Ho 
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objected, remonstrated, memorialized, re- 
presented himself as unjustly treated 3 
but, whether wisely or otherwise, did not 
resort to a Court of Justice. It was the 
Committee of his estate, that, in the year 
1848, did so, using both their names. 

Dyce Sombre was at Sirdhaua, we be¬ 
lieve, when the Begum died ; he was then, 
we also believe, upwards of twenty-one 
years of age ; and (as for every present 
purpose it must be taken) was, at that 
time, neither insane nor under any other 
disability, a state of things which must 
be deemed to have continued uninterrupt¬ 
edly for several years next after her death, 
except as to his residence. He probably 
remained at Sirdhaua for some weeks at 
least next following her decease, and in 
Asia during the whole of the year 1836, 
and part, at least, of the year 1887. He 
came to Europe about the end of the year 
1838, and never was again in the East 
Indies. The Commission of lunacy issued 
in the year 1843. He was found under 
it to have been a lunatic from some time 
in the year 1842. The Commission of lu¬ 
nacy was never superseded, and we must, 
for the purpose of these appeals, consider 
it as clear and admitted, that from a time 
previous to the end of the year 1842, and 
thenceforth continually to his death, he 
was an insane persou (a). The acts of 
which the suits complained, were done in 
the year 1836. It was in that year that 
the Respondents took possession of the 
disputed property of each kind, which, al¬ 
leged by those proceedings to be wrongful, 
was the groundwork of the suits. 

And, we assume that possession to have 
been taken and those acts to have been 
done before August, 1836, while it was in 
August, 1848, and not before, that the 
plaints were tiled. The Respondents, on 
this ground, by their answers to the 
plaints, set up the 3rd clause of the 18th 
section of the Bengal Regulation II. of 
1803 (already mentioned), as barring the 
suits. They set up also other defences, 
valid or invalid, just or unjust, with which 


(a) See the case of “ Prinsep and the East India 
Company vs. Dyce Sombre and others, 7 i0 Moore’s 
I J . C. Cases, 232, upon the question of the sanity of 
Dyce Sombre’s mind at this period. 
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we are not at preseut concerned. The 
Zillah Judge, considering the limiting 
Regulation to apply to the cases, dismiss¬ 
ed the plaints for that reason in the year 
1849, and his opinion was affirmed on ap¬ 
peal in the year 1850, by the Sudder 
Dewanny Court at Agra. From which 
judgment, in each instance, the appeals 
now before us have been brought. 

The representatives of Dyce Sombre, 
being by revivor the present Appellants, 
allege with truth, that the acts of which 
the plaiuts complained, and for which 
they sought redress, having been done in 
the year 1836, were, therefore, done less 
than eight years before the time of issuing 
the Commission of lunacy, and less than 
seven years before the commencement of 
that state of insanity in which Dyce 
Sombre, as I have also said, was conti¬ 
nually from some time in the year 1842 
until his death. Aud the only question 
that we can, or at least need, now decide 
is, whether, in that condition of circum¬ 
stances, the alleged bar is effectual; whe¬ 
ther indeed such a bar has taken place. 
Their Lordships think not. 

The words of the clause of the Regula¬ 
tion upon which the controversy mainly 
or altogether turns, are, “shall prove 
that, either from minority or other good 
aud sufficient cause, he was precluded 
from obtaining redress words the last 
four of which are especially remarkable, 
and which, of course, to be construed 
without reference to the context, seem to 
their Lordships of difficult interpretation, 
nor are they surprised that the meaning 
should have been viewed differently by 
different minds. 

But we conceive, that “ other good and 
sufficient cause” must include insanity 
(whether there has been a Commission of 
lunacy or Committee of the estate ap¬ 
pointed, or any analogous measure, or 
not) ; and that the word “ precluded,” 
which must necessarily be understood as 
referring to some time or period, does not 
mean “ precluded” during the whole of 
the term of twelve years, or at its com¬ 
mencement, but means, iu effect, “preclud¬ 
ed” during any part of it. The conclu¬ 
sion at which we have arrived on the sub- 
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ject is rather, therefore, that reached by 
the Sadder Courts of Bengal in analogous 
cases, than that of the Zillah Court of 
Delhi and the Sudder Court of Agra, in 
the present. Those two Courts, it is 
right to add, having acted, or intended to 
act, conformably to the spirit of former 
decisions of Courts within the North- 
Western Provinces, in holding, as they 
did, on the hypothesis of twelve years 
and more, from the time of the accruing 
of the cause of action, in each case, 
having elapsed before either plaint was 
filed, and Dyce Sombre having been in the 
North-Western Provinces, and under no 
disability when such cause of action ac¬ 
crued, and for a considerable period after¬ 
wards, and having been a free man, of 
sound mind, until some time iu the year 
1842, and the Committee of his estate in 
the lunacy having been appointed to that 
office in the year 1844, that the question, 
under the Regulation, was substantially 
whether the lunatic and his estate (so to 
speak) had been guilty of negligence ; and 
had not exhibited reasonable and due di¬ 
ligence in prosecuting the claims ; and the 
Delhi and Agra Judges, being of opinion 
that that question ought to be answered 
against Dyce Sombre and the Committee 
of his estate, decided accordingly. Their 
Lordships are of opinion, with the Bengal 
Sudder Courts, that the meaning and in¬ 
tention of the framers of the Regulation 
are shown by it to have been that, in 
computing the twelve years mentioned 
in it, there should not be reckoued auy 
time elapsing while the person, for the 
time being entitled to seek redress, was 
not free from disability. Here, if we are 
right, the Appellants are certainly clear 
of the Regulation, the time between the 
commencement of Dyce Sombre’s lunacy, 
in the year 1842, and his death, being not 
to be counted agaiust him. The suits 
having been instituted in the year 1848, 
were, therefore, in their Lordships’ judg¬ 
ment, as effectually instituted as if they 
had been so in the year 1844; their Lord- 
ships considering themselves bound to 
give effect to the language of the Regula¬ 
tion as they interpret it: language very 
different from that of the English Statute 
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They deem it right 
to say, in addition, that had they, with 
the Courts at Delhi and Agra, considered 
it to be properly, under the Regulation, a 
question of judicial discretion, whether in 
the circumstances of the particular cases, 
or either of them, to hold the actions, or 
either of them, barred, their Lordships 
would have been disposed to think the 
Respondents wrong on that point also. 

Their Lordships do not consider it 
necessary to intimate an opinion as to any 
other point raised in the argument of 
either appeal, nor do they wish to be un¬ 
derstood as suggesting, that if Dyce Sum- 
bre had in the year 1844 recovered from 
his insanity, and without any relapse or 
interruption continued a sane man from 
that time until his death, and lived, in 
fact, until some time in the year 1852, 
and had in that year instituted agaiust 
the Respondents suits such as those in¬ 
stituted iu 1848, mutatis mutandis, and 
the suits of 1848 had not existed, the 
suits of 1852 would not have been effec¬ 
tually barred by the Regulation. As 
matters, however, are, their Lordships, 
on the grounds that have been stated, 
hold, that the judgments under appeal 
should be reversed, and, with that re¬ 
versal, the whole matter remitted; the 
Respondents paying the Indian costs so 
far as occasioned by the defence on the 
ground of lapse of time founded on the 
Regulation, and the cost of the appeals to 
Her Majesty, to whom their Lordships 
will report accordingly. 
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8th, 9th and 11th February , 1858. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. The Lord Justice Knight 
Bruce, the Right Hon. T. Pemberton 
Leigh, the Right Hon. Sir Edward Ryan, 
and the Right Hon. The Lord Justice 
Turner. 

On Appeal f rom the Sudder Dewanny 
Adawlut at Calcutta. 

Soondur Koomaree Debbeea,* Appellant , 
versus 

Gudadhur Pershad Te- 1 R dmt 

WARREE, ... ... j 1 

and 

Gudadhur Pershad Te- I A llanl 

WARREE, ... ... J 1 ^ 

versus 

Soondur Koomaree Debbeea, Respondent. 

Great importance attached by the Hindoos to the 
existence of a son, their salvation depending upon 
it. 

Under the Hindoo Law, a power to adopt may be 
given even verbally. 

From the petitions to Collector and Judge in¬ 
forming them of the authority to adopt, and of the 
right of property, given to the widow, and the evi¬ 
dence and circumstances of the case, held, reversing 
the findings of lower Courts, that the Unomuttee 
Pottah is proved genuine and valid, and that it is 
not necessary now to decide the rights of parties, 
who may becomo entitled after the decease of the 
widow, 

15th February, 1858. 

The Eight Hon. The Lord Justice 
Turner: 

These cases came before us upon two 
appeals, in the nature of appeal and 
cross-appeal. The appeals arise out of 
two suits in the Zillah Court of Hard wan, 
iu the nature also of suit and cross-suit. 
The first of these suits was instituted on 
the 9th of May, 1834, by Soondur Koo- 
maree Debbeea against Gudadhur Pershad 
Tewarree, for tho purpose of recoveriug 
from him some property of Hurree Per¬ 
shad Tewarree, the late husband of Soon¬ 
dur Koomaree Debbeea. 

In this suit Soondur Koomaree Debbeea 
claimed as the widow of Hurree Pershad 


# 7, Moore’s I. A., p. 54. 
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Tewarree, and as the mother of Eada 
Pershad, a minor whom she had adopted, 
as she alleged, by the permission of her 
late husband. 

It appears that she was non-suited by 
the Sudder Ameen, in the first instance, 
on the ground that Eada Pershad, the 
adopted son, had died, and that a second 
adoption which she had made was not 
valid j but that, on appeal, the Sudder 
Dewanny Court set aside the non-suit, 
aud directed that on her proving her title, 
as heir of Rada Pershad, the first adopted 
son, the case should proceed. It further 
appears that Soondur Koomaree Debbeea 
accordingly proved her heirship ; aud that 
she then also put in a claim to be entitled 
in her own right, under a deed of Uno¬ 
muttee Pottah, alleged to have been exe¬ 
cuted by Hurree Pershad Tewarree, and 
which had been produced on the first 
hearing before the Sudder Ameen in sup¬ 
port of the authority to adopt, and that 
the case was then again heard before the 
Sudder Ameen, and she was again non¬ 
suited upon the ground that the Uno¬ 
muttee Pottah was invalid, aud that her 
suit having been instituted on behalf of 
Rada Pershad, as heir, she was not en¬ 
titled to recover iu her own right as 
widow and heir, but that she again ap¬ 
pealed to the Sudder Dewanny Court, aud 
that that Court then pronounced the fol¬ 
lowing decision :—“ As the Appellant 
sued in the first instance as widow of 
Hurree Pershad Tewarree, and as mother 
of her adopted son, a minor, and when 
she appealed from the non-suit, claimed 
to be heard as widow, according to the 
Shasters , as devisee under the two*fold 
deed called Unomuttee Pottah, and as heir 
of her adopted son, it is clear she never 
gave up her claim as widow, though she 
was preferring a claim to be heard as 
mother also of Rada Pershad. Her right 
as widow has been decided by the Prin¬ 
cipal Sudder Ameen himself in his deci¬ 
sion, confirmed on appeal by the Sudder 
Court; therefore, it is indisputable. As 
she never gave up this right, though she 
brought more prominently forward her 
right by adoption, • equity requires that 
she should be allowed to prosecute her 





ON APPEALS FROM INDIA. 



|| s' 




<SL 


claim on the former, notwithstanding the 
latter had been adjudged invalid. Order¬ 
ed,—That the case be returned to the 
Zillali, to be restored to the file, and re¬ 
tried on its merits. ,, 

It appears that the case was accordingly 
retried upon its merits, and the following 
decree pronounced by the Sudder Ameen, 
and subsequently upon appeal, affirmed 
by the Sudder Dewanny Court:—“ On a 
consideration of the foregoing circumstan¬ 
ces, Ordered, that this case be decreed. 
The Plaintiff is to get from the Defendant 
the sum of Rs. 54,914. 12a. 7g. 2c. 2k., 
being a moiety of the ready cash in the 
Malikanah and profits of the Zemindary , 
&c., and the amount of fine remitted, and 
Rs. 3,660. 15a. 15g. 2k., the amount of 
exchange for Sicca rupees into that of the 
Company’s, making a total of Company’s 
Rs. 58,575. 12a. 2g. 3c., and interest 
thereon from date of suit to this day ; and 
the Plaintiff to get possession by demar¬ 
cation and partition, a moiety of the re¬ 
maining lands, tanks, and gardens, with 
trees and places as specified in the plaint, 
the partition to be made by deputation of 
an Ameen , save and except the lands, 
tanks, gardens, and plaoes, &c., and the 
house of Shoodhakrishn Ghose and the 
Asareeah mangoe-trees specified in the 
first paragraph, and denied by the pleader 
of the Defendant. Let the worship of 
the idol, with Lot Raylah appertaining 
thereto, the Asareeah mangoe-trees and 
other goods of the Debshowali , be perform¬ 
ed and continued in the custody of both 
the parties. The Plaintiff is to get a 
moiety of the rent of the house of Shoo¬ 
dhakrishn. The costs of Court propor¬ 
tionate to the claim established is to be 
borne by the Defendant, and the Plaintiff 
is to get interest on the amount decreed 
from to-morrow’s date.” 

The second of the appeals before us, 
that of Gudadhur Pershad Tewarree, is 
from these decrees of the Sudder Ameen 
and of the Sudder Dewanny Court. 

It may be as well, at this point of the 
case, to state that there is no appeal be¬ 
fore us from the Order of the Sudder 
Court of the 29th of July, 1845 ; and that 
we feel bound, therefore, to regard Soondur 


Koomaree Debbeea as suing, and of course 
as defending, also, in all the characters 
referred to by that Order. We agree with 
the Sudder Dewanny Court, that she 
ought to be so regarded. 

The other suit in the Zillah Court of 
Burdwan, to which we have referred, was 
instituted on the 9th of August, 1834, 
by Gudadhur Pershad Tewarree against 
Soondur Koomaree Debbeea, for the pur¬ 
pose of recovering the whole estate of 
Hurree Pershad Tewarree, upon the 
ground that Soondur Koomaree Debbeea 
had forfeited her rights as widow and 
heir by unchaste and un-widow-like con¬ 
duct, aud that the TJnomuttee Pottah was 
fabricated, and the adoption under it in¬ 
valid. 

In this suit Gudadhur Pershad Tewar¬ 
ree was non-suited by the Sudder Ameen, 
upon the ground, that Soondur Kooma¬ 
ree Debbeea had not forfeited her rights 
as widow and heir; but the Sudder 
Ameen, in the judgment pronounced by 
him, declared his opinion that the TJno¬ 
muttee Pottah was a fabricated instrument, 
and that Soondur Koomaree Debbeea was 
only entitled to Hurree Pershad Te- 
warree’s property for her life, and that 
upon her death, Gudadhur Pershad Te- 
warree would be entitled to it. 

From this decree of the Sudder Ameen, 
Soondur Koomaree Debbeea appealed to 
the Sudder Dewanny Court, but the Sud¬ 
der Dewanny Court was also of opinion 
that the TJnomuttee Pottah was fabricated, 
and dismissed the appeal. 

The first of the appeals before us, that 
of Soondur Koomaree Debbeea, is from 
these two latter decrees. 

It was objected to this first appeal, that 
it is merely an appeal from the reasons 
from which the decree is founded, and is, 
therefore, incompetent; but their Lord- 
ships are of opinion that the decree can¬ 
not be regarded otherwise than as estab¬ 
lishing the invalidity of the TJnomuttee 
Pottah as between Soondur Koomaree 
Debbeea and Gudadhur Pershad Tewar¬ 
ree, and all parties claiming under them, 
and they are of opinion, therefore, that 
this objection cannot be maintained. 

They have felt it their duty, therefore, 
58—60 
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to examine these cases upon their merits. 
Upon proceeding to examine them, the 
first question plainly is, the validity of 
the instruments on which the right to 
adopt is claimed, and more especially of 
the Unomutlee Pottah , on which the claim 
to the property is founded, failing the 
adoption. 

In examining this question, the facts 
of the case require particular attention. 
Some of them are common to both par¬ 
ties. Byjuath Tewarree died, leaving 
two sons, Ram Pershad Tewarree, aud 
Gudadhur Pershad Tewarree, the party to 
these proceedings. Ram Pershad Te¬ 
warree afterwards died, leaving one sou, 
Hurree Pershad Tewarree. He married 
Soondur Koomaree Debbeea, the other 
party to these proceedings. H urree Per¬ 
shad Tewarree was a minor at the time 
of the death of Ram Pershad Tewarree, 
his father, and Gudadhur Pershad Te¬ 
warree was appointed to be his guardian. 
After Hurree Pershad Tewarree had at¬ 
tained his majority, and in the year 1842, 
a separation took place be ween him, and 
his uncle, Gudadhur Pershad Tewarree, 
and the joint property was divided be* 
tween them. Thus far both parties are 
agreed. The question we are now consi¬ 
dering depends upon what took place af¬ 
ter this partition. It is alleged by Soon¬ 
dur Koomaree Debbeea, that in the month 
of August, 1831, Hurree Pershad Tewar¬ 
ree, being in a state of approaching disso¬ 
lution, determined to empower her to 
adopt a son, and to constitute her sole 
heiress aud proprietor and owner of his 
property; and that he accordingly, on 
the 15th of August, 1831, lodged with 
the Judge and the Collector two petitions, 
each of which was in these terms :—“ As 
I have no son or daughter, I wish to adopt 
a son agreeably to Shatter , and I wish to 
arrange about it; but lest death should 
prevent my taking this course I have em¬ 
powered my wife, Soondur Koomaree 
Debbeea, to adopt a son, and my wife 
will, in furtherance of my command, 
adopt a son according to Shaster; and 
whatever gifts, <fcc., she makes, I acknow¬ 
ledge- and confirm the same as my own 
doing. As you, my Lord, are master, I 
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1 have, agreeably to Shaster , made my 
wishes known to you through this peti¬ 
tion. I am ill. Not being able imme¬ 
diately to meet with a child that would 
suit me, I have empowered my wife to 
adopt a son. As soon, therefore,, as she 
fixes upon a suitable child she will adopt 
him, aud now my wife is the heir of all 
my property and Zemindary , and will 
hereafter continue to be the sole heir and 
proprietress and owner. For your Lord¬ 
ship’s information I have stated this fact.” 
And, that he also, on the same 15th of 
August, 1831, executed an Unomuttee 
Pottah, in the name of the Appellaut, in 
these terms : “ As I have neither a son nor 
a daughter, and I am ill, and as you are 
my wife, and in consequence the heir and 
proprietress of my property, and as from 
our having no son our funeral obsequies 
cannot be performed, it is, therefore, very 
desirable to adopt a son according to 
Shaster , and I have been on the look-out 
for a suitable child for that purpose, and 
not being able to get one to please me, 
I have not been able to adopt one to this- 
day. Now, I am ill, and if by God’s will 
I should not live to adopt a son, in such 
an event after my death you are to adopt 
a son according to Shaster on getting a 
fit child, and 1 hereby give you power to 
adopt a son with my free will and con¬ 
sent, and if you should expend any thing 
in charity, and also if you give away the- 
immoveable property, &c., to any one, all 
this you have full power to do. I give 
you power to do so. In witness whereof 
1 give this writing as a deed of power.” 
This instrument was signed and sealed 
by Hurree Pershad Tewarree, aud it was 
urged that under the authority given to 
her by these instruments, she, on the 15th 
of January, 1832, adopted Rada Per¬ 
shad, the son of her sister. On the other 
hand, Gudadhur Pershad Tewarree whol¬ 
ly denies the validity of these instruments, 
and alleges that they were fabricated; 
that Hurree Pershad Tewarree’s signature 
to them was forged, and his seal affixed 
to them at a time when he was wholly in¬ 
sensible ; and he relies upon the contents 
of the instruments, and upon some era¬ 
sures which appear upon the Unomuttee 
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Pottah , as conclusive in his favour upon 
the question. 

It was much pressed upon us in the 
argument on his part, that the Judge of 
the Zillah Court, by whom these ques¬ 
tions were first decided, had the oppor¬ 
tunity of seeing the original Unomuttee 
Poltah and petitions, and the witnesses 
on whose testimony the, case was said to 
depend; and that both the Courts in 
India had better means than we have, of 
knowing the customs and habits of the 
people, and of judging whether such in¬ 
struments as those which are in question 
were likely to have had existence. Their 
Lordships are fully sensible of the weight 
which is due to these considerations, and 
they would not lightly differ from the 
Courts in India upon questions of evidence 
or of custom; but it is their duty care¬ 
fully to examine the cases which are 
brought before them, giving, of course, 
full weight to the decisions which have 
been pronounced upon them ; and, if upon 
the result of that examination they are 
satisfied that those decisions are not well- 
founded, it is not less their duty to de¬ 
clare that opinion. 

In this case their Lordships have the 
misfortune to differ from the Courts in 
India; and they have less difficulty in do¬ 
ing so, as the question to be decided de¬ 
pends much more upon the documentary 
than upon the parol evidence. Both, 
however, must, of course, be regarded ; 
and it is scarcely necessary to say, that 
from the very nature and constitution of 
these suits, the evidence taken in each of 
them must be looked at in determining 
the other. 

In considering the validity of instru¬ 
ments of this description, it is of great 
importance, in the first place, to ascertain 
the position of the parties at the time 
when the instruments are alleged to have 
come into existence, and the motives 
which may have led to the execution of 
them. This case presents no difficulty in 
that point of view ; for the evidence on 
the part of Gudadhur Pershad Tewarree 
abundantly proves that at the time when 
these documents are alleged to have come 
into existence, there could be no other 


state of feeling between Hurree Pershad 
Tewarree and Gudadhur Pershad Tewar¬ 
ree, than the most determined enmity. 
Nearly every witness examined on the 
part of Gudadhur Pershad Tewarree proves 
that they were continually quarrelling. 
Neither can any one doubt of the great 
importance attached by the Hindoos to 
the existence of a son—their salvation 
depending upon it. We start, therefore, 
with every probability in favour of these 
documents. 

It is not, however, upon probabilities 
that this case can be decided. We must 
look to the facts. The first and most im¬ 
portant fact to be attended to, is that of 
the petitions to which we have referred, 
having been lodged iu Court, and before 
the Collector, on the 15th of August, 1831. 
Nothing can be more strong than the 
language of these petitions, if they are 
authentic. They purport not merely that 
there was to be power to adopt, but that 
the property was to be the wife’s. A 
power to adopt may, as we understand the 
Hindoo law, be given even verbally. Sure¬ 
ly, then, these documents, if authentic, 
must be taken to have given it, or, at all 
events, to prove that it had been given. 
Is there, then, any sufficient reason to 
doubt their authenticity? They bear not 
merely the seal, but the signature, of 
Hurree Pershad Tewarree. The Respon¬ 
dent has given no proof that the signa¬ 
ture is not genuine. His witnesses are 
silent upon the subject- He has not even 
attempted to prove the forgery he alleges. 
The absence of any such evidence, under 
such circumstances, furnishes, as their 
Lordships think, strong ground for assum¬ 
ing the authenticity of these petitions ; 
and if authentic, they would alone, as it 
appears to their Lordships, be sufficient 
to dispose of Gudadhur Pershad Tewar- 
ree’s case ; for it has not been disputed 
at the bar, though it was disputed in the 
pleadings, that if there was power to adopt, 
there was a valid adoption of Rada Per¬ 
shad, and Soondur Koomaree Debbeea is 
the heir of Rada Pershad. It was said, 
however, that the TJnomuttee Pottah was, 
at all events, fraudulent, and it was 
sought to affect the authority of these pe- 
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titions by the fraud in fabrication the 
Unomuttee Pottah . The case was present¬ 
ed to us, iu this respect, as if the peti¬ 
tions and the Unomuttee Pottah depended 
wholly upon the same evidence ; but this 
is not so. The petitions, having been 
lodged in Court, have the stamp of autho¬ 
rity, which is wanting in the case of the 
Unomuttee Pottah . As to the Unomuttee 
Pottah itself, however, how does the case 
stand ? This instrument purports also 
to be signed and sealed by Hurree Per- 
shad Tewarree ,• and there is the same 
absence of evidence to prove that the sig¬ 
nature to it was forged, as there is with 
respect to the signature of the petitions. 

The Sudder Ameen, in his judgment, 
places reliance upon the date of the in¬ 
strument having been erased, and some 
other date having been substituted ; but 
whatever alteration may have been made 
in the date, it is plain that the deed was 
executed in the life-time of Hurree Pershad 
Tewarree. Not only does this appear by 
the answer of Gudadhur Pershad Tewar- 
ree, but the very date of the alleged fa¬ 
brication of the deed is mentioned in the 
petition presented by him on the 9th of 
August, 1838, and is fixed as being the 
day before the death of Hurree Pershad 
Tewarree ; unless, therefore, there was an 
alteration in the state of mind of Hurree 
Pershad Tewarree, between the 15th of 
August, 1831, and the time of his death, 
the alteration in the date cannot, as it 
seems to their Lordships, have been mate¬ 
rial ; and as to the other alleged erasures 
ill the names of the witnesses to the deed, 
it is to be observed, that the Sudder 
Ameen does not at all refer to them. He 
appears, in his judgment, to have relied 
upon the circumstance of Hurree Pershad 
Tewarree not having himself adopted 
Rada Pershad ; but their Lordships do 
not consider that the mere fact of non¬ 
adoption by Hurree Pershad Tewarree 
himself, weighs much against the validity 
of the deed. Many circumstances may 
have induced Hurree Pershad Tewarree 
rather to trust the adoption to his widow, 
than to make it himself; and no instru¬ 
ment, giving a power to adopt, could be 
held valid, if the non-adoption by the 
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party making the instrument, be held to 
prevail against it. Reliance was also 
placed on Soondur Koomaree Debbeea 
having, soon after the death of Hurree 
Pershad Tewarree, claimed as heir in the 
suit No. 6996 ; but it is to be observed 
that at this time, the adoption had not 
been made : and besides, from what has 
been already stated, it appears clear that 
the Unomuttee Pottah was in existence in 
the life-time of Hurree Pershad Tewarree. 
Some reliance appears also to have been 
placed upon some slight discrepancies ap¬ 
pearing in the evidence of the witnesses 
examined on the part of Soondur Koo¬ 
maree Debbeea ; but, in their Lordships’ 
judgment, such discrepancies tend rather 
to support, than to discredit, the testi¬ 
mony of those witnesses. There are also 
other slight circumstances on which the 
Sudder Ameen has relied, which do not 
appear to their Lordships to require any 
comment; but the Sudder Ameen, in 
some degree, relied upon, and the Sudder 
Dewanny Court almost wholly relied upon, 
the inconsistency of this deed—that the 
gift of the property to Soondur Koomaree 
Debbeea was at variance with the power 
of adoption given to her. This, no doubt, 
is a circumstance to which, if unexplain¬ 
ed, great weight would be due, but the 
circumstances of this case appear to their 
Lordships to explain it. It is obvious 
that in the state of the relations existing 
between Hurree Pershad Tewarree and 
Gudadhur Pershad Tewarree, the natural 
desire of Hurree Pershad Tewarree would 
be to prevent his property from falling 
into the hands of Gudadhur Pershad Te¬ 
warree, into whose hands it would have 
gone if he had not otherwise disposed of 
it. That this was the feeling of Hurree 
Pershad Tewarree appears from the evi¬ 
dence of Gudadhur Pershad Tewarree’s 
own witness, Bheekum Sing, who, upon 
his examination, states :—“ Formerly, 
when the Defendant and Hurree Pershad 
Tewarree were joint in mess, I was in 
their employ. On the death of the De¬ 
fendant in the year 1230, there was a 
partition made of the Zemindary , &c., in 
the year 1231. After that both the par¬ 
ties were in possession of their shares. In 
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the year 1238, Hurree Pershad Tewarree 
became very weak from illness. I had 
left the service then, and was not in em¬ 
ploy, but frequented him still ; when I 
used, Hurree Pershad Tewarree was in¬ 
deed very weak. One or two days before 
his death I, and many others, had gone 
to see him, aud at the same time Guda- 
dhur Pershad Tewarree had also come to 
see him, when he said to Hurree Pershad 
Tewarree, ‘ You are very weak; what are 
you doing with the Zemindary ¥ On this 
Hurree Pershad Tewarree said, 1 1 have a 
wife; she will sustain my honour. I have 
transferred the whole to her by writing.’ 
On hearing this the Defendant went away 
in a rage. I also went away, The other 
people also left the place.” 

The evidence of this witness is the more 
material as it shows that Gudadhur Per¬ 
shad Tewarree was aware of the execution 
of this deed even in the life-time of Hurree 
Pershad Tewarree; and this leads us to 
the consideration, of his conduct. Know¬ 
ing of the existence of this deed, as ap¬ 
pears by the evidence of this witness ; by 
his answer ; and by the petitions already 
referred to, he instituted no proceedings 
until the 9th of August, 1834, and then 
only when he had been sued by Sooudur 
Koomaree Tewarree, and was called upon 
to put in his answer in the suit instituted 
by her. The question, therefore, as to 
the validity of the deed of Unomuttee Pot- 
tali, appears to their Lordships to be re¬ 
duced to the question of the alleged in¬ 
sensibility of Hurree Pershad Tewarree ; 
and on this point their Lordships fully 
concur in the opinion of the Sudder 
Ameen, that no credit whatever can be 
given to the testimony of the witnesses 
examined on the part of Gudadhur Per¬ 
shad Tewarree upon this point. Their 
Lordships have thought it right to ex¬ 
amine this case with reference to the evi¬ 
dence on the part of Gudadhur Pershad 
Tewarree; but, having done so, they 
think it right to add, that they are dis¬ 
posed to attach more weight to the evi¬ 
dence on the part of Soondur Koomaree 
Tewarree, than the Sudder Ameen ap¬ 
pears to have done j and they see nothing 
to impeach the evidence of Ram Mohun 
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Surkar, upon whom the Sudder Amdeu, 
in his judgment on the first appeal, casta 
no imputation whatever. It is true, in¬ 
deed, that in the copy of the same judg¬ 
ment, to the other appeal, he is made to 
speak of him in these terms :—“ Witness, 
Ram Mohun Surkar, is one of those at¬ 
tached to the Court for the purpose of 
giving evidence, and is not worthy of re¬ 
liance. Without even looking to the 
conflicting nature of the testimony of 
each of these witnesses, their evidence in 
my opinion’has no weight in this case.” 

Their Lordships, however, are not dis¬ 
posed to place reliance upon this latter 
copy of the judgment, for they find that 
in the reasons of appeal presented by 
Soondur Koomaree Debbeea against the 
judgment of the Sudder Ameen there is 
the following passage :—“ The Principal 
Sudder Ameen, after his deep research, 
could state nothing against Ram Mohun 
Surkar, my witness, and a Vakeel of tho 
Court, in his decision, except that nothing 
could be carried by the evidence of a sin¬ 
gle witness.” And, in the answer to these 
reasons, there is no mention made of any 
such observation having been made by 
the Sudder Ameen, as appears in the se¬ 
cond copy of the judgment. 

Upon the whole, therefore, their Lord- 
ships are of opinion that upon the first 
appeal the decisions of the Sudder De- 
wanny Court aud of the Sudder Ameen 
ought to be reversed. 

The case, however, between these par¬ 
ties does not require that any decision 
should now be given as to the rights of 
parties who may become entitled after 
the decease of Soondur Koomaree Deb¬ 
beea ; and feeling, for the reasons which 
have been already assigned, that these 
rights (if any) will be better investigated 
in India, their Lordships are not disposed 
to go further than the necessity of the 
case requires. They intend, therefore, 
upon the first appeal, humbly to recom¬ 
mend to Her Majesty that the decrees of 
the Sudder Dewanny Adawlut and of the 
Principal Sudder Ameen be reversed, and 
that in lieu thereof the decree stand and 
be as follows :— 

“ It appearing to their Lordships that 
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hatajah Mitterjeet Sing was very deeply 
interested in this suit, both as concerned 
the property at stake and the exoneration 
of his character from the charges prefer¬ 
red against him. He had, therefore, the 
strongest motives for the most effectual 
prosecution of an appeal to the ultimate 
Tribunal. The present Appellant was in 
a very different position. His share of 
the property was but small, and, if evict¬ 
ed from it, he had his remedy over against 
the vendor. He had already experienced 
the evils of a suit in two Courts, and it 
appears to be quite consistent with 
prudence and the ordinary motives by 
which men are actuated, that he should 
not have embarked afresh in a long and 
renewed litigation. 

The Appellant alleges that, under these 
circumstances, Maharajah Mitterjeet Sing 
urged him to become a co-Appellant, so 
that the appeal might be prosecuted in 
the names of all aggrieved by the decrees 
in the Courts below ; and that to induce 
him so to do, Maharajah Mitterjeet Sing 
offered to indemnify him from all costs. 
The Respondents contend that such al¬ 
leged transaction was improbable, because 
Maharajah Mitterjeet Sing might have 
effectually prosecuted his appeal without 
the Appellant being joined in it ; and 
that, therefore, Maharajah Mitterjeet Sing 
had no adequate motive for indemnifying 
the Appellant. Now, it is true, Maha¬ 
rajah Mitterjeet Sing might have prose¬ 
cuted the appeal solely and without the 
name of the Appellant; but, we are of 
opinion that, though this position is 
legally true, yet that there was an ade¬ 
quate motive, under the circumstances, 
for the anxiety of Maharajah Mitterjeet 
Sing to retain the Appellant as party to 
that appeal. We think that it was by 
no means contrary to probability that 
Maharajah Mitterjeet Sing would con¬ 
ceive that his case would be damnified, if 
the Appellant withdrew from the suit j 
he might well suppose that his own case 
would be injuriously affected by the se¬ 
cession of a party standing, in some res¬ 
pects, in a similar predicament. It may 
be itrue, legally speaking, that he would 
not be so, but, we think, thtit he had 
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rational grounds for believing that such 
would be the case; indeed, we doubt 
whether, even in this country, such an 
opinion may not have been entertained. 
We, therefore, think that the wish of 
Maharajah Mitterjeet Siug to retain the 
Appellant in the suit was rational, and 
his proposal to indemnify him probable ; 
and we might further observe that Maha¬ 
rajah Mitterjeet Sing must, in any case, 
have incurred the main expense of the 
proceedings in the appeal ; and he might 
well consider the additional costs of the 
present Appellant worth the countenance 
and support which he might derive from 
the continuance of his name in the appeal. 
We have, therefore, upon a review of all 
these circumstances, come to the con¬ 
clusion—and a most important one it is 
in the view of the Respondents them¬ 
selves—that the alleged conduct of Ma¬ 
harajah Mitterjeet Sing was entirely con¬ 
sistent with probability. 

The document purports to be a letter 
in the hand-writing of Maharajah Mitter¬ 
jeet Sing, to be sealed with his seal, 
though not signed. It is dated the 15th 
of May, 1832, and the summary of its 
contents is to desire the Appellant to 
join in the appeal, undertaking to indem¬ 
nify him from the costs, and stating 
that he had got a person to execute the 
security bond. That person is said to 
have been a son, or a natural son, of 
Maharajah Mitterjeet Sing. 

The next important question is the 
time and circumstances of its production. 

In the year 1842, the decree was pro¬ 
nounced by Her Majesty in Council with 
respect to the appeal which had been so 
brought. The decree of the Sudder 
Adawlut, setting aside the auction-sale, 
was affirmed; but, from the peculiar cir¬ 
cumstances of the case, each party was 
left to bear his own costs. This appeal 
had been conducted under the provisions 
of an Act of Parliament, the 3rd and 4th 
Will. IV., c. 41, secs. 22 and 23, now re¬ 
pealed. In virtue of that Statute, the 
East India Company conducted the case, 
both on behalf of the Appellants and Res¬ 
pondents, and were authorized to recover 
the costs from the parties in India. 









ON APPEALS FROM INDIA. 


Sl 


Maharajah Mitterjeet Sing died pend¬ 
ing the appeal; and in March, 1843, the 
East India Company proceeded against 
all the Appellants and their representa¬ 
tives for the amount of costs they were 
liable to pay to the East India Company : 
further proceedings were had, and in the 
course of them, in June, 1843, the docu¬ 
ment in question was produced. 

It has been contended on behalf of the 
Respondents that the production of the 
letter at that time cannot be considered 
as a circumstance favourable to the Appel¬ 
lant, nor assisting the probability of his 
case; because, as against the claim of the 
East India Company, it would not have 
any operation or effect. Now, this again 
is legally true—that the guarantee of 
Maharajah Mitterjeet Sing could not be a 
defence to the demand of the East India 
Company ; but that the present Respon¬ 
dent, Maharajah Hetnarain Sing, being 
one of the parties on whom the demand 
for costs was made, and which Respon¬ 
dent the Appellant contended must, by 
virtue of this instrument, ultimately de¬ 
fray his, the Appellant’s, share of the 
costs ; that the Appellant should on that 
occasion produce this document, and ex¬ 
pect some benefit from so doing, appears 
to us the most natural ai*d probable line 
of conduct, considering the loose notions 
prevailing in India as to the form in 
which justice is administered. It is by 
no means incredible that the Appellant 
should believe that the East India Com¬ 
pany would recover directly from the 
Respondents those costs which he might 
be compelled ultimately to pay. 

We think, then, that the production of 
this instrument came at a very natural 
time, and so strongly are we of that opi¬ 
nion, that had it been altogether kept 
back at that period, we should have 
thought that the non-production militated 
against the Appellant’s case. It was pro¬ 
duced at the natural time, because it was 
the first occasion when there was any 
reason for its production, namely, when 
the demand for costs was first made. 

Then as to the circumstances attend¬ 
ing the production, it is not worth while 
to consider whether the evidence taken 


to hand-writing is, or is not, admissible. 
To the benefit of the fact that the Ap¬ 
pellant then offered to prove the docu¬ 
ment to be genuine, and of the hand¬ 
writing of Maharajah Mitterjeet Siug, the 
Appellant is clearly entitled. We do not 
take into consideration the opinion formed, 
or said to be formed, by the Zillah Court, 
that the document was proved. 

In August, 1847, the present suit was 
commenced, being a proceeding by the 
Respondent, Maharajah Hetnarain S:ng, 
the son and heir of Maharajah Mitterjeet 
Sing, to recover from the Appellant a 
certain amount of costs already paid by 
the Respondent, and which he would have 
been entitled to recover, if Maharajah 
Mitterjeet Sing had not indemnified the 
Appellant. 

The Appellant pleaded in defence the 
document in question, and we will now 
look to the evidence produced ; we leave 
out of our consideration all that has pre¬ 
viously passed, excepting so far as relates 
to the production of the instrument upon 
a previous occasion, and we proceed to 
look at the testimony of Nath Buksh, and 
others, the witnesses produced in the suit 
instituted in 1847. We need not minute¬ 
ly detail the testimony given by them ; 
but, the short history of it is this : Maha¬ 
rajah Mitterjeet Sing having been inform¬ 
ed that the Appellant would not join in the 
appeal, sent Mahadeo Dutt (a sou of the 
Dewau of Maharajah Mitterjeet Sing) to 
the Appellant to induce him to consent 
to be an Appellant in the appeal to Eng¬ 
land ; the Appellant declined to give his 
consent without a document written by 
Maharajah Mitterjeet Sing ; accordingly 
the docutneut in question was written by 
Maharajah Mitterjeet Sing and sent to the 
Appellant. Speaking now of the evidence 
of the four witnesses produced to estab¬ 
lish this statement, it has been strongly 
contended that, besides the general ob¬ 
jection to oral evidence, the witnesses, 
considering the length of time which has 
elapsed since the transaction in question, 
and the period when they gave their testi¬ 
mony, have deposed, with a minuteness 
of facts and circumstances which could 
not, probably, have been so deeply im- 
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pressed upon their memories. It is true 
that they have given a very detailed des¬ 
cription of the transaction in question ; 
but were not the circumstances which 
then existed calculated to make a deep 
impression on their memories ? Maha¬ 
rajah Mitterjeet Sing, in whose service 
they were, and with whom they were con¬ 
nected, had been engaged in an impor¬ 
tant lawsuit ,• he had been ultimately 
defeated in that suit, and that under cir¬ 
cumstances which were very likely to 
excite strong feeling on behalf of Maha¬ 
rajah Mitterjeet Sing and all his depen¬ 
dents. We think, therefore, that though 
sixteen or seventeen years may have 
elapsed, the impression made of what oc¬ 
curred immediately afterwards, may have 
been so lasting as to leave a lively recol¬ 
lection of the transaction ; and we must 
further remark that in evidence so taken, 
we must allow some degree of latitude 
for the question put to the witnesses, and 
their answers. We do not deem it ne¬ 
cessary minutely to go through that evi¬ 
dence ,• if it be deserving of credit at all, 
it satisfactorily establishes that the docu¬ 
ment in question was written by Maharajah 
Mitterjeet Sing. There are various reasons 
which induce us to think that it was 
credible ; we see no reason to suppose, 
looking at the whole history of the trans¬ 
action, that it was improbable that Ma- 
hadeo Dutt should have been sent to the 
Appellant, for the purpose of obtaining 
his consent to join in the appeal, nor that 
the Appellant should decline unless he 
was indemnified from the costs. The wit¬ 
nesses further depose to the persons who 
were present at the writing of this docu¬ 
ment; not one of them has been produced 
to contradict any part of their statement, 
either as to the interview with the Appel¬ 
lant, or with respect to the making of the 
document itself: their testimony is wholly 
and altogether uncontradicted; and yet, 
if untrue, there seems to be a fair oppor¬ 
tunity of proving the falsehood of their 
evidence. 

Some discussion has arisen with res¬ 
pect to the non-production of Mahadeo 
Dutt, and it has been said, perhaps not 
untruly, that Mahadeo Dutt was more 
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properly the witness of the Appellant. 
Now, conceding all possible weight to 
that argument, aud presuming, which we 
must say is contrary to all experience in 
Indian cases, that suitors in those Courts 
had any knowledge who was the proper 
witness of Plaintiff or Defendant, yet 
what does it come to % If there was in¬ 
sufficient evidence on the part of the Ap¬ 
pellant to establish a primd facie case, 
that argument might be used with advan¬ 
tage ; but if their evidence was sufficient 
for such a purpose, then it cannot be said 
that it was indispensably necessary for 
them to produce further testimony; and 
this is perfectly clear, that if Mahadeo 
Dutt were alive and capable of being pro¬ 
duced, and would have contradicted the- 
evidence of the Appellant’s witnesses, he 
might, as far as appears, have been pro¬ 
duced on behalf of the Respondents. 

Other attempts have been made, and 
very properly made, to discredit the tes¬ 
timony of the Appellant’s witnesses. It 
has been said, and it appears to have been 
the opinion of persons conversant with 
the usages and habits of individuals in 
the high rank of Maharajah Mitterjeet 
Sing, that they would not write with their 
own hand any document of this descrip¬ 
tion. We give due weight to the strength 
of this objection, confirmed as it is by the 
opinion of two of the Judges of theSudder 
Adawlut; but we feel ourselves also bound 
to look to the evidence in the cause, aud 
the probability of deviation from this rule- 
under the particular circumstances of the 
case. We have distinct and uncontro¬ 
verted evidence that Maharajah Mitter¬ 
jeet Sing was in the habit of writing with 
his own hand : it may be true that there 
is no accurate description of the species 
of documents he so wrote, but one of the 
witnesses brought with him a bundle of 
papers said to be in his hand-writing, and 
no demand was made for their produc¬ 
tion ; and further, we think, that the na¬ 
ture of the transaction itself, especially if 
the evidence as-to what passed with the 
Appellant be true, renders it extremely 
probable that, in order to comply with 
the requisition of the Appellant, Maha¬ 
rajah Mitterjeet Sing would, according to 
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that requisition, have given him a letter 
in his own hand-writing, and that, even 
though it might not be his usual habit so 
to do. 

With respect to the letter having been 
written upon stamped paper, it seems to 
ns extremely difficult to attribute any 
great importance to this fact either the 
one way or the other; it depends so much 
upon what we cannot by possibility as¬ 
certain, namely, what passed in the mind 
of Maharajah Mitterjeet Sing upon that 
occasion. It is very reasonable to sup¬ 
pose that he wished the document to be 
effectual, and that he conceived, in order 
to render it so, that it must be written 
upon stamped paper. We cannot attri¬ 
bute to him, or to any persons in his 
situation, any very precise knowledge of 
the stamp laws of India : assuming him 
to be an honest man—and such was his 
character—he would seek to render the 
document effectual. 

With respect to the stamp itself, it ap¬ 
pears to have been the proper stamp 
which would have been affixed in the 
year 1832, the date of the letter. It is 
said that such a stamp even in 1843 
might have been fraudulently affixed : it 
is unnecessary to deny the truth of that 
proposition : but we cannot presume fraud. 
All that is necessary to be said upon this 
point is, that however little weight may 
be attributed to the stamp in favour of 
the Appellant, it is perfectly clear that 
the impression of the proper stamp does 
not tend in the slightest degree to impair 
the validity of the instrument. 

^Ve do not think it necessary to enter 
into any disquisition as to the seal, for 
nothing important arises thereon ,• and as 
to the absence of a signature, it is abun¬ 
dantly clear, that a signature might have 
been forged with as much ease, or even 
more easily, than the document itself. 

The case came on for hearing before 
the civil Court of Behar, in May, 1849 * 
and the Judge of that Court, being a 
native, and the Principal Sudder Ameen, 
pronounced a decree in favour of the Ap¬ 
pellant, thereby declaring that the docu¬ 
ment was a genuine instrument. Upon 
appeal to the Sudder Dewanny Adawlut, 


the Judges of that Court differed in opi¬ 
nion } the cause was heard on the 19th of 
August, 1851, and two of those Judges, 
Sir Robert Barlow and Mr. John Russell 
Colvin, were of opinion that the decree of 
the Inferior Court ought to be reversed ; 
the other Judge, Mr. Abercrombie Dick, 
expressed a different opinion, and in affirm¬ 
ance of the decree of the Court below. 

In the preceding observations we have 
discussed, as we believe, all the important 
reasons assigned by the majority of Judges 
in support of their decree. We are very 
seusible how great a weight ought justly 
to be attributed to the opinion of persons 
so much more conversant with the habits 
and usages of natives than ourselves; 
but we are not, upon the present occasion, 
placed in the painful predicament of op¬ 
posing our own opinion solely, against 
the judgment of those who are conversant 
with India, for we have to pay due de¬ 
ference also to the judgment of the Zillah 
Court, and the opinion of the dissentient 
Judge: however this may be, we are bound 
to look, with due allowance to the prac¬ 
tical knowledge of the Courts in India, to 
the merits of the case, and to the evidence 
produced. Then how does this case stand 1 
We have already expressed our opinion 
that the whole of the transaction is per¬ 
fectly consistent with probability, and in 
support of the genuineness of the docu¬ 
ment relied on, is the evidence of wit¬ 
nesses against whose vera&ity no solid ob¬ 
jection has been raised, beyond the gene¬ 
ral observation that oral evidence in India 
is untrustworthy. This evidence is wholly 
uncontradicted, and yet, surely, if capable 
of contradiction, some evidence might 
have been adduced to impeach its credi¬ 
bility—some evidence either to show that 
the facts did not take place as stated, or 
to throw a doubt upon the testimony as 
to the hand-writing. We have no such 
evidence ; we must, therefore, necessarily 
come to the conclusion that the genuine¬ 
ness of the document is established. It 
would, indeed, be most dangerous to say 
that where the probabilities are in favour 
of the transaction, we should conclude 
against it solely because of the general 
fallibility of native evidence : such an 
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can never be maintained in this or any 
other Court, for it would tend to establish 
a rule that all oral evidence must be dis¬ 
carded ; and it is most manifest that, 
however fallible such evidence may be, 
however carefully to be watched, justice 
never can be administered in the most 
important causes, without recourse to it. 
We shall, therefore, feel it our duty 
humbly to advise Her Majesty to reverse 
the decree of the Sudder Court, and 
affirm that of the Zillah Court. 

Mr. Wigram, iu anticipation of the pro¬ 
bability of such advice proceeding from 
us, has urged that the Respondents ought 
not to be rendered liable to the costs of 
many documents, which he alleges have 
been improperly introduced on the part 
of the Appellant. Those documents, 
however, formed part of the proceedings 
in the Court below, and however unneces¬ 
sary they may now appear to the just de¬ 
cision of this cause, we cannot undertake 
to say that they were wantonly or unjusti¬ 
fiably introduced into the Courts below. 
It is unfortunately too much the habit of 
those Courts to receive documents, with¬ 
out that just discrimination which would 
prevail were the rules of evidence known 
and established j but their Lordships are 
of opinion that they cannot, in these 
cases, take upon themselves to determine 
what ought, or ought not, to have been 
received in the Courts in India; they may 
lament the great latitude with which do¬ 
cumentary evidence is received, but it 
would be contrary to justice, in any par¬ 
ticular case, to visit upon an individual 
penal consequences because the adminis¬ 
tration of justice was not more strictly 
conducted with reference to the admission 
of evidence ; and grievous, indeed, will be 
the task, and vain will be the attempt, of 
endeavouring to discriminate in these cases 
what was the precise course the Courts of 
primary jurisdiction ought to have pur¬ 
sued. For these reasons we are of opinion 
that the ordinary rule must be adhered 
to, and that we must humbly advise Her 
Majesty to reverse the decree of the Sad¬ 
der Dewanny Adawlut, with costs. 


Members of the Judicial Committee ,—The 
Right Hon. Dr. Lushington, the Right 
Hon. T. Pemberton Leigh, the Right Hon* 
Sir Edward Ryan, and the Right Hon. Sir 
Cresswell Cresswell. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

Bamundoss Mookerjea and ) * 77 

Mussamut Raj Lukhee,* / 

versus 

Mussamut Tarinee, ... Respondent . 

The elaborate finding of the Sudder Dewanny 
Adawlut at Calcutta, that the fact of an authority 
to adopt a son being possessed by a widow as stated 
by her, does not supersede and destroy her personal 
right as widow; and those rights continuing of 
force till an adoption is actually made, there is no 
bar to the admission of the present claim by the 
Plaintiff in her individual character as widow, up¬ 
held. # 

It is of great advantage to the decision of a case, 
that it is heard by a Judge acquainted with the 
character of the parties produced as witnesses, who 
is capable, therefore, of forming an opinion upon 
the credit due to them. 

This was an appeal from the decision 
of the Sudder Court of Calcutta. The 
judgment of the Sudder Court, delivered 
on the 30th of September, 1850, set out 
the facts, and was in these terms : “ On 
the point of the right of a widow to sue 
on her personal claims as widow, in a 
plaint in which she also mentions that 
her husband had given her authority to 
adopt a son, which is the second objection 
which has been raised against the admis¬ 
sibility of the plaint, there have been long 
and able arguments in this case $ it being 
contended against the Plaintiff, that since 
there is such a mention distinctly made 
of authority to adopt in her plaint before 
the Court, her personal right as a widow 
must be taken upon her own statement 
to have lapsed, the right vesting from the 
date of her husband’s death in the boy 
thereafter to be adopted by her, accord¬ 
ing to the principles of Hindoo law, and 
specially according to the precedent iu 
the case Beejayah Dibbeah vs. Shama 
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Sooiidree Dibbeah (Sud. Dew. Adaw. Rep. 
of 1848, pp. 762 to 766). The decision 
in the case of Beejayah Dibbeah had not 
been passed when the present suit was 
brought before the Principal Sudder 
Ameen. He, by a proceeding of Decern* 
ber the 19th, 1845, admitted the suit for 
the personal right of the Plaintiff as wi¬ 
dow, notwithstanding the mention of an 
authority to adopt, on the ground of an 
unpublished precedent of this Court 
(Bhobunessuree Dibbeah vs. Kubmunnee, 
10th of April, 1821). It does not appear 
that in that case, though the suit of the 
widow was admitted, any objection had 
been raised on that point. The admis¬ 
sion of the suit is not, therefore, to be 
considered as having been directed on a 
judicial decision after argument. We 
have, after a full and careful examination 
of the question, and with the advantage 
of a very protracted discussion and of a 
minute examination of all the authorities 
by the pleaders of the parties in this ap¬ 
peal, come to a conclusion differing from 
that of the majority, Messrs. Tucker and 
Hawkins, who ruled the point in the re¬ 
cent decision in .the case above cited of 
Beejayah Dibbeah vs. Shama Soondree 
Dibbeah, and are of opinion, that the 
fact of an authority to adopt a son being 
possessed by a widow (the actual existence 
of authority has not come to proof in this 
case, but has been assumed upon her own 
statement for argument as part of her 
own case) does not supersede and destroy 
her personal right as widow : and that 
those rights continuing of force till an 
adoption is actually made, there is no 
bar to the admission of the present claim 
by the Plaintiff as widow. We shall, in 
explaining the grounds for this opinion, 
allude first to the reasons on which the 
decision from which we dissent was pass¬ 
ed, and then notice more generally the 
texts and principles of Hindoo law appli¬ 
cable to the subject. The subjoined ex¬ 
tract from the decision in question shows 
all the grounds on which it rested. These 
grounds, it will be seen, are the opinion 
given by the Pundit on the question put 
to him in that appeal, and the opinions 
of the Pundits in Ranee Kishenmuuee vs. 
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Rajah Oodwunt Singh (3 Sud. Dew. Adaw. 
Rep. p. 228):—Messrs. Tucker and Haw¬ 
kins there say : * The Plaintiff sues for 
her share of the estate as heir to her de¬ 
ceased son, and in her plaint sets forth 
that she has power from her husband, in 
the event of her born-son's death, to 
adopt a son. The authenticity and vali¬ 
dity of the testament conferring this 
power she asserts in the last paper filed 
by her upon the record of appeal. The 
question was put to the Pundit of this 
Court, whether a widow, with power from 
her husband to adopt a son, can sue as 
heir in her own right for a share of the 
ancestral estate. The Pundit replies dis¬ 
tinctly that she cannot; in fact, it was 
laid down by the Pundits in the case of 
Ranee Kishenmunee vs. Rajah Oodwunt 
Singh, cited above, that the moment per¬ 
mission to a widow to adopt a son was 
pronounced, it had the same effect as if a 
child had been conceived in the womb of 
the widow, and her intention to adopt 
under the permission, operated to all in¬ 
tents and purposes as if she were enceinte , 
and that the boy subsequently adopted 
by her had all the rights of a posthumous 
child. It thus appears that the plaint in 
the present case cannot be sustained. The 
Plaintiff declares she has a power to adopt, 
and she asserts the present validity of 
that power. Her plaint therefore is much 
the same as if she had sued as heir, al¬ 
leging that another existed having a right 
by inheritance prior to her owu.’ From 
the substance of the question to and 
answer of the Pundit , it is manifest that 
though the Pundit stated that, in his opi¬ 
nion, the suit for a personal right as wi¬ 
dow could not lie under such circum¬ 
stances, he has, in effect, when citing au¬ 
thorities, assumed the entire question as 
to that, its main point at issue, and has 
quoted only texts which are quite value¬ 
less as to the doubts proposed to him_. 

their purport being merely that suits 
would not lie if they were opposed to the 
Shasters, ancient custom, or right. The 
case of Ranee Kishenmunee vs. Rajah 
Oodwunt Singh, which is the other ground 
on which the judgment of Messrs. Hawkins 
and Tucker proceeded, is one which turu- 
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■ed "on a point perfectly distinct from that 
now before ns The point in that suit was, 
whether a retrospective right could be 
claimed by a son after he had been adopt¬ 
ed, so as to bar a sale made by his adop¬ 
tive mother previous to his adoption, to 
the injury of the rights, at that time con¬ 
tingent and eventual, but which actually 
accrued to him upon his adoption. In 
that case, the son, when adopted, became 
the undoubted heir ; and it was of course 
the correct doctrine that no sale made by 
a widow, who possesses only a very res¬ 
tricted life-interest in the estate, could 
have been good against any ultimate heir, 
whether an adopted son or otherwise, un¬ 
less made under circumstances of strict 
necessity. There was, too, the peculiari¬ 
ty in the case, that it was held by the 
■Pundits that, by the terms of the Will of 
her deceased husband, the widow was 
only an appointed manager of the estate, 
and that * the right of property vested in 
•the son subsequently adopted, from the 
time of the Rajah’s death, and the adopt¬ 
ing widow had no authority but that of 
intermediate management under her late 
husbaud’s Will.’ The case then stands 
by itself, and affords no general precedent, 
although even if it did it would relate 
only to the rights claimable by an adopt¬ 
ed son after adoption made. Upon the 
general argument, we do not propose to 
follow the discussions which have been 
raised before us into the different points 
of speculative doubt and nicety that have 
been referred to, as to the possibility of 
the existence of rights, present or contin¬ 
gent, in a child from the moment of its 
conception in the womb,—as to what is 
the precise time of vital conception or 
existence, according to Hindoo law and 
usage,—as to analogies between the con¬ 
dition of a widow who has received per¬ 
mission from her husband to adopt, and 
of a widow naturally pregnant,—as to the 
abstract causes or grounds of inheritance, 
—or as to modes and questions of Hindoo 
obsequial or other ceremonies We be¬ 
lieve that, were we to enter on these sub¬ 
tleties and uiceties we should complicate 
and obscure the law by novel distinctions, 
such as have no sanction from past deci- 
179—82 


sions of the Courts, or from the established 
usages of the Hindoo community, and such 
also as are not capable of being adopted 
as practical guides for judgment with any 
consistency and certainty. We shall rest 
our opinion on the admitted principles 
aud positive texts of the Hindoo law, as 
current in Bengal, taking words in their 
plain and ordinary meaning, aud endea¬ 
vouring to collect all that is important on 
the subject in former decisions or pub¬ 
lished authorities, and to ascertain the 
correct sense, as to the point in question, 
of the varying notices of it which are to 
be gathered from those sources. Now, 
there is no doubt as to the declared right 
of a widow in Bengal to succeed to her 
husband’s estate upon his death, in de¬ 
fault of lineal male heirs down to the 
great-grandson in the male line. This is 
a right certain and incontestable. It is 
urged, on the other hand, that there is 
not any direct text enjoining that in the 
event of the pregnancy of a widow on the 
death of her husband, her right to succeed 
shall be held in abeyauce until it be seen 
whether she is delivered of a male or of a 
female child. The argument as to a 
widow who has a permission to adopt, is 
only that, according to the dicta of the 
Pundits , she is to be regarded as enceinte. 

If no text can be shown for the suspen¬ 
sion of the rights of a widow actually 
pregnant, it is still more certain that 
there is no similar provision for divesture 
of right in the case of a widow held only 
to be constructively pregnant of a son 
through the effect of a permission to 
adopt. The single passage of the Hindoo 
law on which the objection to the widow’s 
right, in the case either of a real or of a 
constructive preguancy is directly rested, 
is the following, which is noted in the two 
cases (Ranee Kishenmunee vs. Rajah 
Oodwunt Singh, above referred to, and 
Ramkishen Surkhyl vs. Mussammaut Sri 
Mutee Dibia, 3 Sud- Dew. Adaw. Rep- 
367), which have been much cited in the 
course of the discussion, and of which the 
translation is subjoined from Colebrooke’3 
translation of the Daya-Bhaga , ch. i. sec. 

45. ‘ They who are born, and they who \ 

are yet uubegoiten, and they who are ac- 
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tually iu the womb, all require the means 
of support ; and the dissipation of their 
hereditary maintenance is censured.’ Upon 
this passage it has been contended, on 
behalf of the widow, that it prescribes a 
moral duty rather than a legal obligation ; 
as, were it held to be of strict legal force, 
it would militate against the admitted 
right of a Hiudoo father in Bengal to dis¬ 
pose of bis property according to his owu 
choice by Will- But apart from this, it 
is to be observed that the very terms of 
the text providing for sons yet unbegot- 
ten, refer to a contingent aud future, and 
not to a present right. Iu perfect con¬ 
sistency with this, we find that the right 
accruing to an after-born son, in regard 
to real ancestral property, is thus describ¬ 
ed in the same treatise (ch. vii sec. 11.) 
That is declared by Vishnu, —‘Sons with 
whom the father has made a partition, 
should give a share to the son born after 
the distribution/ (Sec. 12.) So Yajnya- 
walcya ,—‘ When the sons have been se¬ 
parate, one, afterwards horn of a woman 
equal in class, shares the distribution. 
His allotment must positively be made 
out of the visible estate corrected for in¬ 
come aud expenditure f to which is ap¬ 
pended the following note by the com¬ 
mentators Sricrishna, &c., as to the 

words ‘ must positively — ; The particle 
vd is affirmative, and what has been con¬ 
sumed is consequently excepted.’ See 
also the JDayacrama Bangraha, as to the 
right accruing to sons afterwards born, 
ch. v. secs. 21 to 24. So that the after- 
born sou’s right is to his share of the es¬ 
tate as it stands at the time of his birth, 
and not retrospectively with reference to 
its state at any supposed period of his 
conception. A strong illustration to the 
same effect is to be drawn from the law 
of partition according to The Mitacshara , 
in which it is laid down (ch. i. sec. vi. } 11, 
12), that if the pregnancy of a brother’s 
widow be manifest at the time of an in¬ 
tended partition, the partition should be 
postponed till after the delivery. Some 
commentators, as will be seen by the 
note, hold the sense of the passsage to be, 
that partition may at once . take place, 
but that a share should he set apart for J 


the widow who is supposed pregnant, and 
when she is delivered, the share is to be 
assigned to her son ; and this interpreta¬ 
tion is rejected by others chiefly because, 
according to the law of the western 
schools in regard to an estate still un¬ 
divided, * widows are not entitled to par¬ 
ticipate as heirs.’ The clear inference is, 
that could a widow have been heir, as she 
can incontestably be in Bengal, she might 
have been admitted on her own right 
during pregnancy, the share devolving to 
her son only on his birth. As to the 
law of Bengal, it need only be added, 
that the commentator /Sricrishna , when 
expounding Daya-Bhaga , ch. i. sec. 43, 
the peculiar doctrine of the Bengal school, 
as to a right of inheritance not vest¬ 
ing in the son till after the death 
of the father, says of a passage of 
Gautama , cited in The Mitacshara , on 
birth being the means or cause of the ac¬ 
quisition of property, that the text is un¬ 
authorized, or, if it be authorized, it re¬ 
lates to the case of one whose father dies 
while the child is in the mother’s womb. 
Here is an express and iudeed, to our 
minds, a conclusive reference to actual 
birth after the death of a father, as the 
period of commencement of right. Of 
authorities other than the direct text of 
the law aud commentaries, the following 
may be quoted :—Sir W. Macnaghten’s 
‘ Principles of Hindu Law,’ vol. i. p. 2 : 

‘ The most approved conclusion appears 
to be, that the inchoate right arising 
from birth, and the relinquishment by 
the occupant (whether effected by death 
or otherwise) conjointly create this right, 
— the inchoate right which previously ex¬ 
isted becoming perfected by the removal 
of the obstacle.’ H. Colebrooke, in 
Strange’s ‘Hindu Law,’ vol. ii. p. 127 
(2ud Edit.) : ‘ Presuming the property 
here spoken of as the woman’s to have 
been what devolved upon her by the 
death of her husband, aud not to have 
been her proper Stridhana , it ceased to be 
hers at the moment of a valid adoption 
made by her of a son to her husband and 
herself ; in the same manner as property, 
coming into the bauds of a pregnant 
widow, by the same means, cannot be, 
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msed by her as her own, after the birth of 
a son. An adopted child is in most res¬ 
pects precisely similar to a posthumous 
son. From the moment of the adoption 
taking effect, the child became heir of the 
widow’s husband, and the widow could 
have no other authority but that of 
mother and guardian/ The only means 
of evading the application of this opinion, 
so weighty and so directly to the point, 
has been by arguing that it was given in 
regard to a Madras case, and had refer¬ 
ence to the law of The Mitacshara. Jtlut 
first, no distinction between the two 
schools, as to the point in question, are 
in any way alluded to in the opinion $aud 
next, the case itself was one of the suc¬ 
cession of a widow to the separate pro¬ 
perty of her husband, in which case a 
widow has the same right under The 
Mitacshara as she has in all cases accord¬ 
ing to the Bengal law. There is a 
difference between the two schools as to 
the period at which, after birth, the 
rights of sons over the property of a 
father commence,—The Mitacshara school 
holding the commencement to be imme¬ 
diate and the rights of the sous to be con¬ 
current with those of a father (as with us 
in the familiar case of an entail); and the 
Bengal school holding the rights of the 
sons to commence only on the death of 
the father. But there is nothing in that 
difference which affects the applicability 
of Mr. Colebrooke’s opinion to the case of 
sons in Bengal, as well as elsewhere, 
antecedent to birth. See the dictum of 
the Privy Council in Dhurm Das Pandey 
vs. Shama Soondri Dibiah (3 Moore’s Ind. 
App. Cases, 243). Now, upon the autho¬ 
rities, there can be no doubt that that is 
the result of an act of adoption, because 
the property is in the widow from the 
death of the husband till the power of 
adoption is exercised. Then that adop¬ 
tion divests it from the widow and vests 
it in the adopted son. Authorities are 
not quoted for this opinion, nor does the 
point appear to have been specially dis¬ 
cussed in the case. But the passage 
shows the sense of the highest judicial 
authority as to the admitted doctrine on 
the subject. Au anonymous oase may 
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also be cited from the manuscript papers 
of Sir Edward H. East, in Morley’s Dig. 
(vol. ii. p. 18), in which incidentally, the 
same opinion is very strongly expressed : 
—‘ Since the Defendant had come to the 
age of sixteen, the widow had given up 
the property entirely to his management 
and benefit, which was a strong corrobora¬ 
tion of the truth of the Defendant’s case, 
because the widow herself had actually, 
by the adoption, deprived herself of a life- 
estate.’ Of the cases decided by this 
Court at all bearing upon the question, 
those of Ranee Kisheumunee vs. Rajah 
Oodwunt Singh, and of Ramkishen Sur- 
khyl vs. Mussummaut Sri Mutee Dibia, 
before referred to, and another case of 
Pran Nath Rai vs. Raja Govind Chandra 
Rai (5 Sud. Dew. Adaw. Rep., p. 37), 
which has been cited in the argument, 
relate, as has been noticed, to the distinct 
point of retrospective rights claimable by 
a son after adoption ; and the text of 
Hindoo law, in respect to the rights of 
sons unbegotten or in the womb, in which 
the entire stress has been laid in connec¬ 
tion with the two first cases, has been 
above fully adverted to and explained. 
There is a case (Mussummaut Bhuwani 
Munee vs. Mussummaut Solukhna, 1 Sud. 
Dew. Adaw. Rep., 322), which is in sup¬ 
port of the general view which we have 
formed. A decree was there made by 
Mr. Harrington in favour of six daughters’ 
sons, with reservation of the eventual 
birth of other sons to one of the daughters, 
who would be entitled to share with the 
other daughters’ son. A case has been 
much relied on in opposition to the right 
of the widow, that of Kai una Mai vs. Jai 
Chandra Ghos (5 Sud. Dew. Adaw. Rep. 
42). See also Kishen Lochan Bose vs. 
Tarini Dasi (5 Sud. Dew. Adaw. Rep. p. 
55) decided by Mr. Turnbull, the effect of 
which is thus stated in the marginal 
note ‘ By the Hindu Law in Bengal, a 
sister’s son (even though unborn or un¬ 
begotten, at the time of his maternal 
uncle’s death) is an heir preferable to the 
son of the paternal uncle of deceased; and a 
sister likely to produce male issue (though 
having noue), as trustee for such issue, 
enters on the succession of her deceased 
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brother’s estate, to exclusion of his pater¬ 
nal uncle’s son.’ The authority of this 
case has been much shaken by the subse¬ 
quent decision of Mr. Walpole, in the 
case of Lakhi Priya vs. Bhairab Chandra 
Chaudhuri (5 Sud. Dew. Adaw. Rep., p. 
315), but on a ground distinct from that 
now under consideration. For the latter 
decision went on the point (see p. 321) 
that ‘ the text of Menu, which deprecates 
deprivation of subsistence of the unborn, 
had regard to the estate of the paternal 
graudfather,’ and did not apply to the 
case then before the Court, of the estate 
of a maternal uncle. But the fact, which, 
under any circumstances, entirely dis¬ 
tinguishes the case of Karuna Mai vs. Jai 
Chandra Ghos from the present one, is 
that the question there was of the nature 
of the possession to be given to a sister 
who is incompetent to be an heir to her 
brother j and the question here is of a 
widow who is an indisputable heir to her 
husband’s estate. Possession given in the 
first case to a sister could only be as 
trustee for others. On the merits, how¬ 
ever, of the decision itself, it will be seen 
to have rested on opinions delivered by 
the same Pundit , so shifting and incon¬ 
sistent as not to command much respect. 
There are passages at the same time iu 
his first elaborate Bywasta which point 
distinctly to the rights of unborn sous as 
being eventual only ; for instance, that 
Bywasta states, at p. 44, ib., that the first 
authority adduced ‘ established, that the 
father’s daughter’s son took deceased’s es¬ 
tate, if existing at the time of his death ; 
but not that the ownership in the estate 
should remain in abeyance, and at the 
end of an indefinite time the succession 
vest iu the posthumous sister’s son. And 
again, ‘ Inspired legislators had made pro¬ 
vision for the custody of the estate of 
minors, but neither they, nor auy writer, 
had provided for the charge of the estate 
of the unborn during an indefinite time ; 
therefore the unborn could have no pro¬ 
perty.’ It remains only to notice two 
cases; in one, Mussummaut Himulta 
Chowdrayn vs. Mussummaut PudooMuuee 
Chowdrayn (4 Sud. Dew. Adaw. Rep., p. 
19), of which the fact of a widow having 


received a permission to adopt, was ad¬ 
judicated on, although no adoption had 
been made ; and in another, Mussummaut 
Subadra Chowdrayn vs. Goluknath Chow- 
dry (7 Sud. Dew. Adaw. Rep, p. 143), of 
which the majority, Messrs. Tucker and 
Reid, of the Court, held, that until an 
adoption was actually made, no action 
would lie iu regard to the validity of an 
alleged deed of permission. Little of 
weight can be deduced upon either of 
these decisions as respects the point now 
under inquiry: they are in themselves 
brief and general as regards the poiut of 
receiving or rejecting a suit under the 
circumstances stated, and do not furnish 
strong authority in support of a judgment 
on either side in the present controversy. 
Against the direct authorities and reason¬ 
ings above detailed, there is nothing to 
be stated, but some doubtful allusions as 
to what the term * birth’ positively in¬ 
tends, when employed in Hindoo Law. 
A passage in Colebrooke’s ‘ Dig.,’ vol. ii. 
p. 505, has been referred to, in which 
birth is spoken of 1 as a particular relation 
of body, not a relation taking place at the 
first instant of procreation.’ The Pundit 
of this Court, in the first Bywasta in 
Karuna Mai vs. Jai Chandra Ghos (5 Sud. 
Dew. Adaw. Rep., p. 44), says ‘ birth was 
twofold :’ it might be referred to the pe¬ 
riod of ‘ conception or to actual produc¬ 
tion.’ Iu the marginal note by Mr. J. 
C. C. Sutherland (a gentleman whose opi¬ 
nion on points of Hindoo Law is deserv¬ 
ing of much respect), to the case of Lukhi 
Priya vs. Bhairab Chandra Chaudhuri (5 
Sud. Dew. Adaw. Rep., p. 315), he has 
introduced the words (not to be found in 
the decision as set forth in the body of 
the report) 1 Right of succession cannot 
remain in abeyance iu the expectation of 
the future production of such heir not 
conceived at the time of succession open¬ 
ed.’ It has been argued that Hindoo 
rules and family customs have established 
a period, iu the sixth month of pregnan¬ 
cy, from which conception, in a legal 
sense, can be calculated. These, how¬ 
ever, are very feeble grounds for introduc¬ 
ing a novel and most perplexing standard 
and origin of right into our practical ju- 
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rispi’u ienee; and it is obvious that the 
rather fanciful analogy which has been 
.contended for between a real pregnancy 
and a constructive preguancy through a 
permission to adopt, will here fail; for 
tho argument has been, that the right 
vests in the child to be adopted from the 
moment that permission to adopt is pro¬ 
nounced by the husband, and not from 
the sixth month or any other period after 
that date. The truth is, that the sup 
position of a positive and actual right 
vested in an embryo which may never 
come into full existence, is one which 
must almost be rejected on the mere state¬ 
ment of it It is particularly repugnant to 
common reason in the case of a possible 
adoptiou, which may be made after the 
lapse of many years, or may never be 
made at all. If the supposition were to 
be admitted and acted upon, the effect 
would be to alter the whole course of na¬ 
tural inheritance, for there would be one 
course of inheritance as from the son to 
be adopted, and another (as is usual at 
present) from the widow’s husband upon 
her own death. The rights, for iustance, 
of any daughters of the husband would 
in the former case be wholly set aside. 
It is true that a widow may, from the 
continuance of her life-interest, have an 
interest opposed to her duty, which should 
lead her, if she has a permission from her 
husband, to adopt a sou without any de¬ 
lay which she can avoid. But there ap¬ 
pears to be no power under the Hindoo 
Law to compel a widow to adopt, though 
a case (in Macuaghten’s ‘ Principles on 
Hindu Law,’ vol. ii. p. 217) has been re¬ 
ferred to, where there is a mention of an 
incompetency iu a widow to succeed, if 
she neglect to make an adoption. The 
subject, however, is only cursorily noticed 
in that case, aud in connection with a 
point which appears to have been ruled 
upon different grounds. The question of 
any possible check on a widow, who wil¬ 
fully protracts or evades an adoption spe¬ 
cially enjoined upon her by her husband, 
is not before us; and what we have to de¬ 
cide, viz., the power of a widow, duly au¬ 
thorized to adopt, to claim uuder any cir¬ 
cumstances her personal rights until she 
ISO—01 


does adopt, is not affected by a considera¬ 
tion of what might be the proper course, 
if she could be proved to have violated 
any clear aud positive legal obligation.” 

The Court theu proceeded to give judg¬ 
ment on the validity of the Will and al¬ 
leged adoption set up by Defendants in 
these terms: “ The objections, raised 
upou the nature of the plaint, being dis¬ 
posed of, it remains to decide upon the 
third and last plea preferred by the Ap¬ 
pellants in the case No. 541 of 1847, 
namely, their claim under the Will of the 
deceased, Chuuder Bosun, alleged to have 
been executed by him, the day before his- 
death. On the subject of the Will, we 
find it important to note the following ob¬ 
servations. The document has not been 
registered. Radhanauth, the brother of 
Mohadeb, the common aucestor of the 
parties in this cause, is alleged to have 
been present when the Will was drawn 
out. It is alleged that the Will was ex¬ 
ecuted and Muthoornauth adopted by his 
advice ; yet the Defendant, Bamundoss 
Mookerjea, admits that he and Radha¬ 
nauth had many disputes Indeed, iu his 
petition of the 9th of August, 1832 (or 
only six weeks before the alleged execu¬ 
tion of the Will) which will presently be 
referred to, Bamundoss called Radha¬ 
nauth his mortal enemy. Radhanauth’s 
name is not attached to the deed, nor are 
the names of any of the relatives of the 
family ; neither is there a particle of evi¬ 
dence to show when and under what cir¬ 
cumstances this acknowledged bitter en¬ 
mity ceased. It is said for the Appellants 
that respectable natives object to be wit¬ 
nesses to deeds, as it subjects them to bo 
cited to give evidence in Court. This 
was a most urgent reason for having the 
Will registered as soon as it was drawn. 
No such precaution was however taken. 

It appears from a petition presented by 
Chuuder Bosun, in proprid pei'sond , to the 
Magistrate, on the 4th of August, 1832, 
that he and Bamundoss Mookerjea were 
then great enemies. He therein com¬ 
plained that Bamundoss Mookerjea was 
about to drive him aud his mother out, 
aud had subjected him to extreme ill- 
treatment and dignity ; that Bamundoss 
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Mookerjea was making away with the ac¬ 
counts j that the Petitioner had only a 
few months to attain his majorjty, when 
the accounts must be rendered to him • 
notwithstanding which, the Will, dated 
but a few weeks afterwards, or on the 
"22nd of September idem, is altogether in 
favour of Muthoornauth, Bamundoss 
Mookerjea’s son. The existence of ex¬ 
treme enmity is thus showu, and no at¬ 
tempt has been made to provo that sub¬ 
sequent reconciliation took place. In 
answer to the above petition, Bamundoss 
Mookerjea, on the 9th of August, 1832, 
distinctly styled Ghunder Bosun as a mi¬ 
nor who had absconded, and for whom he 
was anxiously in search lest he should get 
into harm. There is no mention of pre¬ 
paration of draft or discussion of terms 
(such as is always usual with the natives 
of this country) of any Will before the 
21st of September, the day of Chunder 
Bosun’s death. Nevertheless the inst.ru 
meut is one most elaborately prepared, 
with every possible provision to secure 
the interest of Bamundoss Mookerjea’s 
son, and to shield Bamundoss Mookerjea 
from every description of responsibility. 
If the state of the deceased was such as 
is shown by Bamundoss Mookerjea him¬ 
self in the second paragraph of his answer 
on the record, namely, that having caused 
the Will to be written, the deceased the 
same day became perfectly senseless (hotto 
chytunno), it is hardly possible that he 
should have been capable of dictating and 
understanding its contents, drawn as they 
are with such studied particularity and 
precaution, and of singing it, as it appears 
to have been signed, with a perfectly firm 
and steady hand. The firmness of the 
signature is particularly remarkable, so 
as to be quite inconsistent with its being 
the act of a man reduced to the last stage 
of illness. Again, the recitals in the wTll 
are opposed to statements made by the 
Defendants on other occasions. Inconsis¬ 
tencies of the kiud must add to the im¬ 
pression arising from the other circum¬ 
stances which shake the credibility of the 
Will. The Will enjoins that the condi¬ 
tions and ceremonies of adoption shall be 
performed by the Plaintiff, the widow, 


The Defendant’s pleader, being asked by 
the Principal Sudder Ameen, on the occa¬ 
sion of the preparation of the proceeding 
under section 10, Ben. Reg. XXVI., 1814, 
on what date the Plaintiff performed the 
ceremonies, answered, that he must refer 
to his principal for information upon that 
point; and then on the 19th of December, 
1845, said, that she had performed them 
on the 19th of June, 1834; that she was 
present in the room, and that she received 
the child in her arms. Several witnesses 
were produced to prove this fact, but they 
said she was in a separate room. More¬ 
over, in the petition presented by two of 
the Vakeels of this Courf (Bungshee Bud- 
dun Mittur and Rajnarain Dutt), on the 
26th of December, 1844, it was stated by 
them, on behalf of Bamundoss Mookerjea, 
that Chunder Bosun, when in full posses¬ 
sion of his senses, had himself performed 
all the ceremonies of adoption of Mu¬ 
thoornauth, according to the Bengal 
Shasters ; or, to make use of the words of 
the petition* ‘ had completed all the con¬ 
ditions and forms of adoption and that, 
therefore, the Plaintiff could not object to 
his adoption in opposition to her deceased 
husband’s acts. These discrepancies, 
though not conclusive evidence against 
Muthoornauth, who was a minor when 
the petition was filed, afford strong pre¬ 
sumption that his claim under the Will 
has no good and just foundation. There 
is another circumstance connected with 
the Will, which, though we do not lay 
conclusive stress on it, must yet uot be 
passed over without comment. It is a 
very remarkable fact that the alleged 
Testator throughout the Will, speaks of 
matters connected with his minority, and 
in no part of it declares himself a major. 
It may be said, that the making a Will is 
in itself a presumptive proof and asser¬ 
tion on his part that he had attained his 
majority. It appears however to us 
worthy of notice, that in an instrument 
containing so much detail, and drawn 
with so much care, labour, and consi¬ 
deration, including a circumstantial nar¬ 
rative of all the antecedent circumstances 
of the family and property, the impor¬ 
tant fact that the Testator was of age 
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was not set forth distinctly. It would be 
no strained inference from the terms and 
general purport of the instrument, to 
conclude that Chunder Bosun had not 
attained his majority. Indeed Bamun- 
doss Mookerjea’s petition of the 9th of 
August, 1832, already adverted to, which 
refers to his minority as to last for eight 
or nine months longer, is strong con¬ 
firmation that Chunder Bosun at the 
time of his death was a minor. As to 
the verification of the Will, it is to be 
observed that the names of four persons 
are attached to it, namely, Bishnath Bose, 
Nusseeram Singh, Chuudurnath Chatter- 
jee, and Hurreemohun Chatterjee. Of 
these Hurreemohun is dead. Bishnath, 
alleged by the Defendant to be the writer 
of the instrument, though summoned, is 
not forthcoming; and the Appellants did 
not, as required by law, take at a proper 
time the necessary steps to cause his ap¬ 
pearance. They made, indeed, at a sub¬ 
sequent period, a general application for 
a fresh subpoena to be issued to some six¬ 
ty witnesses, Bishnath being one of them ; 
but this the Principal Sudder Aineen re¬ 
jected as being a mere device to protract 
the proceedings. Nusseeram and Chun- 
durnath were examined by the Principal 
Sudder Ameen, as were sundry other wit¬ 
nesses, as to their knowledge of the Will. 
He has rejected their evidence, but in so 
doing has, without any proof adduced, 
thrown an imputation upon the two wit¬ 
nesses above-named, of being professional 
witnesses, undeserving of any credit. As 
we find nothing on the record which 
justifies the expression of such an opinion, 
we deem it necessary to notice that the 
Principal Sudder Ameen’s conduct in of¬ 
fering such remarks, unsupported by any 
proof, is most censurable. As to the 
other witnesses who have also been ex¬ 
amined with a view to substantiate the 
Will, we find that they too have deposed 
to its execution, as well as to its attesta¬ 
tion by Nusseeram aud others. These 
witnesses say that they were present on 
the occasion, but we cannot attach such 
weight to their testimony as would in¬ 
duce us to declare the Will genuine in 
opposition to the very strong proofs al- 
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ready referred to, not adduced by the 
Plaintiff, but arising mainly out of cir¬ 
cumstances and events over which she 
had no control. This circumstantial evi¬ 
dence, we would pointedly remark, is 
supplied by the principal Defendant him¬ 
self. The non-registry of the Will, his 
discrepant petitions and statements, his 
petition of the 9th of August, 1832, to 
the Magistrate, added to the terms and 
conditions of the Will itself (the prepara¬ 
tion of which is admitted to have been 
deferred to the very last moment), are 
circumstances over which the Defendants 
had every control; and which in our 
judgment create a high degree of suspi¬ 
cion as to the genuineness of the instru¬ 
ment which greatly outweigh any testi¬ 
mony or proof that has been brought by 
the Defendants. It has beeu argued that 
the non-registry of the Will cannot be 
held to be a valid objection, inasmuch as 
the Court has prohibited the registry of 
Wills or documents of persons deceased. 
The answer is, that this rule was laid 
down in case No. 1218, of the 21st of 
Juue, 1839, long after the alleged date of 
the Will in question. It has also been 
urged that the instrument has been in 
the public offices from a period within 
ten months of its alleged execution ; but 
this can afford no satisfactory proof of its 
actual execution by the deceased : but 
further, even if it be admitted to be ge¬ 
nuine, the validity of it is questioned on 
the ground of its being the act of a minor. 
The presentation of the petition of the 
4th of August, 1832, in proprid persond, 
by the deceased Chunder Bosun, to the 
Magistrate, which is acknowledged to be 
a genuine document, is evidence of the 
nature to which we have above adverted. 
It is evidence beyond the control of the 
parties before us. The Petitioner therein 
stated that eight or nine months of his 
minority still remained, and he died with¬ 
in forty-eight days of the presentation of 
that petition. The Defendant, Bamun- 
doss Mookerjea, in his answer to that pe¬ 
tition, given to the Magistrate a few days 
subsequent to it (a document also ac¬ 
knowledged by his pleaders to have been 
presented by him) repeatedly speaks of 
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Chunder Bosup as a minor, whose well- 
being and conduct it was his (Bamundoss 
iflookerjea’s) duty to look after. This is 
evidence drawn from unimpeachable 
sources, furnished, too, by the principal 
Defendant himself, many years before the 
institution ot the suit, and forms the 
strongest possible, presumption (we had 
almost said conclusive proof) of the fact 
of the deceased Chunder Bosun's, minority 
at the time of the alleged Will. We 
cannot, then, after duly considering and 
vveighitig all that is before us, but declare 
fhat in our opinion the Defendants have 
altogether failed in proving the Will in 
their favour. Thei'e is, besides, the 
strongest ground on the record to believe 
it to have been the act of a minor, and, 
therefore, legally inoperative and inad¬ 
missible. W ( e cannot, therefore, upon 
the oral evidence which the Defendants 
have brought to support the Will, and 
which is digpiWed by all the circum¬ 
stances and’ probabilities of the case, be¬ 
lieve that any 1 permission, oi*af or other¬ 
wise, was given by Chunder Bosun for 
the adoption of Muthoornauth. Under 
such circumstances, the right of the 
Plaintiff, the widow of Chunder Bosun, to 
succeed to his estate under the provi¬ 
sions of the Hindoo latv, is indisputable, 
and we have only to determine how much 
of the property cliiimed jShe is entitled to 
recover, as being; pa'rt of tliat estate. 

“ The Defendant, Bamundoss Muoker- 
jea, ldiS laid claihi 1 to the Talook Rung- 
haut, in Zillah N'uddea, and to certain 
iildigo-factories in Zillahs Mymensingh, 
Rung pore, aud Dacca. The Talook he 
calls his own self-acquired property, and 
the factories ate said by* him to have 
been erected since the death’of Chunder 
Bosun, and a factor^ in ZillaK Nuddca 
is alleged' to have bbeii built by him (the 
Defendant) at his own cost. These pleas 
are by no means satisfactorily proved. It 
is admitted thM the Tatook was pledged 
to the common ahfeestor, Mohadeb. It is 
nowhere stated, nor is it in any way 
shown, that the pledge wag redeemed. 
The Defendant states that after Moha¬ 
deb's death he paid the sum of Rs . 16 in 
addition, and got a bill of final sale in his 


own favour for Rs. 316 on the 17th Assa?', 
1231. This Kuhalah , or bill of sale, is 
filed, but no witnesses have sworn to it. 
The Defendant caused his name to bo 
registered in the Collectorate in lieu of 
Mohadeb, on the 18th Srabun of that 
year. Being manager for the family, this 
would be a matter of no difficulty; but 
neither the Kuhalah nor the registry is 
proof of self-acquisition. The estate origi¬ 
nally was held in mortgage by Mohadeb, 
aud the Court have repeatedly ruled that 
proof of the specialty of self-acquisition is 
an onus which lies on the claimant when 
a question of succession to property, al¬ 
leged on the other part to have belonged 
to a family which is admitted to have 
been generally joint and undivided in es¬ 
tate, arises between the heirs of a deceased 
ancestor. The Kuhalah ip not proved, 
aud mere registration in the Collectorate 
is not sufficient to establish self-acquisi¬ 
tion by the Defendant. Neither is the 
evidence adduced , by the Defendant, as 
regards the indigo-factory at Nuddea, such 
as to prove that property his own. Two 
or three witnesses have in general terms 
deposedj that it belonged to the Defen¬ 
dant ^ but their evidence is weak and in¬ 
conclusive. In regard to the remaining 
factories, the Defendant has adduced no 
proof whatever, nor has he brought for¬ 
ward anything to disprove the claim 
which Plaintiff has laid to certain tanks 
and gardens at Beeruuggur, the family 
residence. We are, therefore, of opinion 
that a decree must pass in favour of 
Plaintiff for her husband's share of the 
above-mentioned property, as well as for 
that which, it is admitted, descended from 
Mohadeb to his heirs, and was held by 
the Defendant^ Bamundqss Mookerjea, as 
he acknowledges, for the benefit of bis 
third son, Muthoornauth, alleged to have 
been adopted by the. Plaintiffs husband, 
the late Chunder Bosun. In the plaint 
an allegation is made that the mesne pro¬ 
fits of the estate on the Plaintiff’s share 
amount to Rs. 13,000 per annum. The 
Principal Sudder Ameen records that the 
Plaintiff refused to take out an Ameen to 
calculate the actual proceeds, and that the 
Defendant declined, under various pre- 
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tences, to furnish, for the period of his 
management, the papers requisite to as¬ 
certain them, and he, therefore, rejected 
so much of Plaintiff’s claim. We are of 
opinion that mesne profits must he award¬ 
ed to Plaintiff from the date of her dis¬ 
possession, that is, from the date of Mo- 
hadeb’s death, and that for the ascertain¬ 
ment of their amount an Ameen must be 
deputed in ordinary course. The Defen¬ 
dant will be called on to give up his ac¬ 
counts of the collections, and the Ameen 
will further take the usual steps to fix 
the amouut realized by him. The Plain¬ 
tiff having been debarred from an earlier 
suit by minority, interest is awarded at 
6 per cent, on each year’s mesne profits 
on the Plaintiff’s share of all the landed 
property claimed, from the date of Moha- 
deb’s death up to the date of suit, and 
at the rate of 12 per cent, from that date 
to date of decree, and the same interest 
on the aggregate so calculated up to the 
date of realization. Mesne profits and 
interest to be charged to Bamundoss Moo- 
kerjea exclusively up to the date of Mu- 
thoornauth’s majority, and to both Bamun¬ 
doss Mookerjea and Muthoornauth from 
that date to realization. It is to be here 
noticed that Muthoornauth has been re¬ 
cently allowed, on declaration of his ma¬ 
jority, through his pleader in this Court, 
to appear as a joint party in the course 
of the appeal proceedings. Plaintiffs 
claim to certain gold and silver plate is 
disallowed by the Principal Sudder Ameen, 
who does not deem the evidence of the 
four witnesses adduced worthy of credit, 
for the reasons stated in his judgment. 
We see no reason to interfere with this 
part of his decision. He has also rejected 
so much of the plaint as lays claim to a 
share of Rs. 3,00,000 cash and Rs. 
3,00,000 outstanding balances ; on this 
point, likewise, discrediting the same 
four witnesses. The Plaintiff has sued 
specifically for these amounts, and has 
failed to establish any proof of their being 
due. The suit was not for production of 
accounts. We concur with the Principal 
Sudder Ameen, that no sufficient proof 
has been given of these claims, and, 
therefore, as regards them, dismiss the 
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suit before us. Under the specialty of 
the case, in which we consider great 
wrong to have been done to the Plaintiff 
by a party who comes forward as the 
guardian of the Plaintiffs husband, a 
minor, and in consideration of the large 
amount of mesne profits that must un¬ 
doubtedly have been collected, we charge 
all the costs of this suit to Bamundoss 
Mookerjea, and to Muthoornauth, for 
whose benefit he acted, save those of the 
Defendants, Doorga Pershad and Kishen 
Pershad, who will, as having supported 
the defence of Bamundoss Mookerjea, 
pay their own costs.” 

The Right Hon. T. Pemberton Leigh : 

On the first point their Lordships are 
perfectly satisfied that the decision pro¬ 
nounced by the Court below is right $ and 
so far from being disposed to overturn 
the judgment of the Court upon that 
point, even if the judgment had been the 
other way, they would have felt them¬ 
selves bound to have established it. An 
observation, however, is made by the Sud¬ 
der Dewanny Court, that the Zillah 
Judge, with respect to two of the attesting 
witnesses, has spoken of them from his 
own knowledge, as being what he calls 
“ professional witnesses,” persons of no 
character, and, therefore, entitled to no 
credit whatever. He does not say that, 
as we understand him, from his own per¬ 
sonal knowledge of the parties, as being 
in the habit of coming before his Court. 
Now, the Judges in the Sudder Dewanny 
Court have passed a severe censure upon 
the Zillah Judge, for making that obser¬ 
vation. Their Lordships think it right 
to say that in that censure they do not 
at all concur. It is of great importance 
that the Judge should know the character 
of the parties, and it is of great advantage 
to the decision of the case, that it is 
heard by a Judge acquainted with the 
character of the parties produced as wit¬ 
nesses, who is capable, therefore, of form¬ 
ing an opinion upon the credit due to 
them. With these observations we do 
not think it necessary to trouble the 
Counsel for the Respondent at all upon 
this part of the case. 
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The other point discussed is a point of 
law, whether the widow, having a power 
of adoption, destroys her right to sue in 
her individual character as widow, and 
in truth, therefore, has barred herself from 
maintaining the suit in which she has 
obtained a decree. 

Mr. R. Palmer, Q. C., Mr. Leith, and 
Mr. Maude, for the Appellant. 

Mr. Wigram, Q. C., and Mr. W . Field, 
for the Respondent. 

The Right Hon. T. Pemberton Leigh : 

Their Lordships do not entertain any 
doubt upon this case ; but as the ques¬ 
tion is one of extreme general importance, 
they were anxious to hear whether any 
serious objections could be made to the 
judgment appealed from by Counsel so 
familiar with the Hindoo law as is Mr. 
Leith. But, on considering this judg¬ 
ment, which is most able and elaborate, 
they entirely agree in the principles laid 
down in it, and can add nothing to the 
clearness and force of its reasoning. They 
have, therefore, simply to express their 
entire concurrence in the judgment of the 
Sudder Court, both upou the question of 
law and the question of fact, with the single 
qualification of that incidental observation 
made upon the language of the Zillah 
Judge in expressing his opiuion with res¬ 
pect to the two attesting witnesses. They 
will, therefore, recommend Her Majesty 
to confirm the judgment pronounced by 
the Court below, with costs. 


30th November and 1st December, 1858. 

Present : 

Members of the Judicial Committee ,—The 

Right Hon. Lord Kingsdown, the Right 

Hon. Dr. Lushington, the Right Hon. The 

Lord Justice Knight Bruce, the Right Hon. 

Sir Edward Ryan. 

Assessor ,—The Right Hon. Sir Lawrence 

Peel. 

On Appeal from the Sudder Dewanny 
Adawlut, North-Western Provinces , 
Agra. 

Cheyt Ram,* ... ... Appellant, 

versus 

Chowdhree Nowbut Ram,... Respondent. 

Upon a mere question of fact, that fact being 
the genuineness or forgery of an instrument, the 
case for the Appellant must be very strong to jus¬ 
tify the Appellate Court to reverse the concurrent 
decisions of the two Courts in India. 

The circumstances and evidence in the case, how¬ 
ever, led the Court to hold the Bond in this case 
to be genuine, which Bond was found by the two 
Indian Courts, to be forgery by a comparison of 
the seals, &c. 

18th December, 1858. 

The Right Hon. Lord Kingsdown : 

The Appellant, in this case, has under¬ 
taken a task of no ordinary difficulty, 
since he asks for a reversal of the decision 
of two Courts in India, upon a mere ques¬ 
tion of fact, that fact being the genuine¬ 
ness or forgery of an instrument which is 
the foundation of the action in which the 
appeal is brought. 

The Judges in the Court below have 
formed their opinions mainly on an in¬ 
spection of the document, which we have 
had no opportunity of seeing. The case 
must be very strong, to justify such an 
unusual exercise of authority, and the 
question is, whether the Appellant has 
established such a case. 

Radhakislien, the original Appellant, 
and whom we shall call the Appellant in 
the observations we are about to make, 
brought an action against the Respondent 
on a Bond for Rs. 15,000. The name of 
the Respondent appeared to the Bond, 

* 7, Moore’s I. A., p. 207-~ 
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impressed by the stamp of a seal. The 
Zillah Oourt, on examining the signature, 
and comparing it with other impressions 
of the seal of the Respondent acknow¬ 
ledged to be genuine, decided that fhe 
impression on the Bond was a forgery, 
and dismissed the suit. The Sudder 
Court, on appeal, confirmed this decision, 
and, in effect, ordered the Appellant to 
be prosecuted for forgery. He was so 
prosecuted, and was acquitted. He then 
applied for a review of the judgment 
against him in the civil suit, which was 
refused, and he has now appealed to Her 
Mnjesty in Council. 

The Appellant and Respondent were 
both residents at Bareilly, the former be¬ 
ing apparently a Banker and money-lend¬ 
er, and the latter a landowner. It is ad¬ 
mitted on all hands, that pecuniary trans¬ 
actions had taken place between these 
parties * that moneys were advanced by 
the Appellant to the Respondent, and 
securities given by the Respondent to the 
Appellant. In particular, a mortgage by 
the Respondent to the Appellant, under 
which the latter was in possession of a 
village of the Respondent, and a Bond 
for Rs. 4,000, by the Respondent to the 
Appellant, are specifically mentioned. 

But in addition to these transactions, 
the Appellant alleges that there were 
many other advances made by him to the 
Respondent upon Bonds and uotes of 
hand, in respect of which, in the month 
of August, 1851, a large sum was due 
for principal and interest} that in the 
course of that month the parties came to 
a settlement of accounts ; that the Appel¬ 
lant having consented to make an abate¬ 
ment from the amount due, the balance 
was settled at Rs. 15,000; and on the 
30th of August, 1851, a Bond was exe¬ 
cuted by the Respondent to the Appellant, 
to secure the payment of that sum, with 
interest at one per cent, per month, in the 
month of May then following. 

The amount due upion the instrument 
being unpaid, the Appellant, on the 30th 
of September, 1852, filed his plaint in the 
Zillah Court of Bareilly, claiming the sum 
of Rs. 16,955 for principal and interest 
on the alleged Bond. 
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On the 2nd of October, 1852, the Res¬ 
pondent undertook to file a defence to the 
suit within two weeks. This, however, 
he neglected to do; and on the 2nd of 
December, 1852, an Order was made by 
the Court that the Appellant sbonlcf 
proceed to prove his case ex-parte. 

He accordingly, on the 3rd of Decem¬ 
ber, 1852, obtained on order to summon 
his witnesses, and brought into Court the 
Bond in question, which was ordered by 
the Court, on that day, to be kept with the 
misl or record of the proceedings. 

The production of this Bond, and its 
deposit in Court at this early stage of the 
proceedings, when it was opep to thp in¬ 
spection of the Respondent and his agents, 
appear to be of great importance in this 
case. 

The Bond purported to have been given 
after a settlement of accounts, to be stamp¬ 
ed with the seal of the Respondent, and 
to be witnessed by Doorgapershad, the 
Mootsuddee, or man of business, of the 
Respondent, who is also cjespribed as the 
writer of.it, and it was‘dateci only thirteen 
months before the suit was instituted. 
The Respondent was resident on the spot 
where the Bopd was executed, and where 
the suit was brought, and both he and 
his agent must have kuowp with absplute 
certainty whether the one had writteu 
and the other had sealed such an instru¬ 
ment, or whether the document was a 
mere forgery. 

The Respondent had nptjpe qf this 
claim on the 2nd of pctober, 1852. It 
is difficult to suppose that if he had ne¬ 
ver executed any such instrument he 
should not instantly have protested 
against the forgery ; but he took no step 
vyhatever to defend the, suit on this ground, 
or on any other, till the case was ordered 
to proceed ex-parte. He then, on the 9th 
of December, 1852, applied to be ad¬ 
mitted to defend the suit, not on the 
ground that the Bond was a forgery, but 
on the allegation “ that he has several 
objections to the Plaintiff’s claim, which 
involves a considerable sum of money.” 

He was let in to defend ; and on the 6th 
of January, 1853, lie put in his answer. 
In this answer he states that the Plain- 
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tiffs claim is based on a fictitious Bond, 
and he assigns various reasons to show 
that the fact of his having given such a 
Bond is improbable ; but he nowhere dis¬ 
tinctly says, “ I never executed any such 
Bond. The §eal is not my seal; it differs 
frorp the genuine impression of my seal : 
the writing is not the writing of my 
agent.” Amongst other circumstances of 
improbability on which be insists against 
the 4PP e hant, he urges that it is very 
unlikely that the exact balance of ac¬ 
counts should result in a sum of Rs. 
1 5,000, without any fractional sum, and 
that a Bond for so large a sum should 
not have been registered, more especially 
as the Bond for Rs. 4,000 was registered. 

On the 12th of February, 1853, the 
Appellant filed his replication. With re¬ 
ference to the two objections referred to, 
he states that, a.s to the amount of the 
Bond, the sum really found due on the 
settlement of accounts, for principaj and 
interest, was Rs. 17,389. 1. 3. j but jthat 
the Appellant, on the importunate en¬ 
treaties of the Respondent, consented to 
give up the surplus beyopd Rs- 15,000, 
apd ^o take a Bond for that amount j and 
bg says, that the accounts and documents, 
shp\ying thje exact balance which were 
cancelled op tlje execution of the Bond, 
still exist to remove the Respondent’s ob¬ 
jection. With respect to the want of 
registration be states, that he was in the 
hjlfjit. of advancing thousands of rupees 
to the Respondent upop unregistered do¬ 
cuments. 

The rejoinder of the Respondent was 
f^led on the 23rd of March, 1853, in 
which, amongst other things, he alleges, 
that if the former documents had ever 
any existence and were cancelled, they 
ought to have been given up to him, the 
Respondent, on the execution of the Bond, 
and that “ when the former documents 
are produced, the imposture of the claim 
will he fully exposed.” 

In this state of the record the parties 
went ip to evidence. 

The' evidence of the Appellant in the 
suit may he conveniently considered un¬ 
der three heads •—First, the transactions 
leading up to the Bond. Second, the exe¬ 


cution of the Bond. Third, the subsequent 
recognition of it by the Respondent. 

The clerk of the Appellant, named 
Laljeemul, gives the following accouut 
under the first head “ The facts are 
these : there are mutual dealings betwixt 
Chowdhree l^owhut Ram and Lalla Ra- 
dhakishen. Radhakishen demanded pay¬ 
ment from Chovvdhree Nowbut Ram. 
Chowdhree Nowbut Ram s.ent to Radha- 
kishen his Mootsuddee (Persian scribe) 
Doorgapershad, to compile accounts, and 
find the balance due by him. Doorga- 
p.ershad, Mootsuddee , then came to Ra- 
dhakishen and computed accounts, on 
which a balance of Rs. 17,389. 1. 3. ap¬ 
peared against Nowbut Ram. Do.orga,* 
pershad returned to Chowdhree Nowbut 
Ram with the list of accouuts, leaving 
one copy of it with Radhakishen, aud 
telling him to have the accounts examin¬ 
ed, and that he would himself do the 
same. Radhakishen then gave me the 
list of accouuts, and told me to go to the 
firm of Lalla Muthra Doss, and to have 
the accounts examined by Lalla Doorga¬ 
pershad, liis agent. I accordingly went 
to Roorgapershad, agent, with the ac¬ 
count, and showed it to him, and told 
him to sc® if there was any discrepancy 
ip it. Doorgapershad and Kishen Chund, 
the principal agent of the firm, looked at 
the account, and said there was no dis¬ 
crepancy in it. I brought th,e account 
back to Lqlla Radhakishen, and told him 
it was correct. On the same day, Door¬ 
gapershad, Mootsuddee , accompanied by 
Sheonarain, the brother-in-law (sister’s 
husband) of Chowdhree Nowbut Ram, 
came again to Lalla Radhakishen, aud 
said that Cbovydhree Nowbut Ram had 
seen the account and understood it, hut 
he hpd desired that some reduction should 
be made in the interest. On this Lalla 
Radhakishen said, € Pay me my money, 
and I shpll make any reduction you will 
propose in the interest.’ On this Sheo- 
uarain and Doorgapershad, Mootsuddee , 
said, * The money is ready, and wo pro¬ 
mise to pay in the month of Jeyt .* Ra- 
dliakishen then asked what reduction ho 
should make; and Doorgapershad, Moot¬ 
suddee, and Sheonarain, the brother-in. 

213—15 




mtSTffy 



PRIVY COUNCIL JUDGMENTS 



law of Nowbut Ram, said, ‘You may 
have a Bond for Rs. 15,000, and relin¬ 
quish the balance in our favour/ Ra- 
dhakishen agreed, and said, * Very well, 
pay Rs. 15,000, in Jeyt* Then they re¬ 
turned to the Chowdhree, and must have 
told him everything/’ He then says, on 
cross-examiuation, that of the balance, 
actually due, 10,200 and odd rupees were 
for principal, and the remainder for in¬ 
terest i that interest was charged at 1 per 
cent, per month, and that there were six 
Bonds and notes of hand. 

This witness refers to an examination 
of these accounts by the Gomashta, or 
head clerk, at Bareilly, of the firm of 
Muthra Doss, one of the largest banking 
firms in India. This gentleman appears 
to be above all suspicion ; he is examined 
on behalf of the Appellant, and he entire¬ 
ly confirms the account of Laljeemul. He 
says :—“ It is something less than two 
years when Laljeemul, Mootsuddee of 
Lalla Radhakishen, brought me Chow¬ 
dhree Nowbut Ram’s account in order to 
have the computation of interest examin¬ 
ed by me, and I and Kishen Chund ac¬ 
cordingly examined it; subsequently, eight 
or ten days after, I heard that Lalla Ra¬ 
dhakishen had relinquished 2,000 and 
odd rupees, and that he caused Chowdhree 
Nowbut Ram to execute a Bond for Rs. 
15,000/’ 

He then says there were many previous 
dealings between the Appellant and Res¬ 
pondent ; that whenever Chowdhree Now¬ 
but Ram wanted money, no one but the 
Appellant supplied him with it. That 
dealings had been carried on from the 
time of Chowdhree Bussunt Ram, who 
was the father of the Respondent. 

The statement of these witnesses, as to 
the settlement which took place, and the 
abatement which was made by the Ap¬ 
pellant, is confirmed by the evidence of 
Ramsookh and of Gholam Hussun, who 
concur with Laljeemul in representing 
that Sheonarain, the brother-in-law of the 
Respondent, was one of the persons at 
whose instance the abatement was made. 

That extensive dealings took place be¬ 
tween the Appellant and Respondent, is 
further proved by the evidence of Seeta- 
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ram, a Tehseldar , or who had filled that 
office, which we understood is one of res¬ 
pectability, who says that “ dealings ex¬ 
isted from the time of Respondent’s fa¬ 
ther, and that whenever they wanted 
money they borrowed it from the Appel¬ 
lant, and that \ery often money was 
drawn on notes of hand, without the exe¬ 
cution of a Bond.” 

In addition to this evidence the Ap¬ 
pellant produced the Bonds and notes 
upon which the balance was alleged to 
have been found due, and the account 
said to have been made out, showing the 
balance. 

The Respondent had alleged that when 
these documents were produced, the im¬ 
posture, as he calls it, would appear. 
They are produced, and no attempt what¬ 
ever is made to discredit them. 

It is difficult to imagine proof more dis¬ 
tinct and positive upon the first point r 
the transactions which led up to the 
Bond. But the Appellant’s evidence dis¬ 
tinctly names two persons, connections of 
the Respondent; one his agent, the other 
his brother-in-law, by whose intervention 
this arrangement is alleged to have been 
made. The Respondent does not examine' 
either of these witnesses, or offer in any 
other manner whatever to contradict the 
testimony of the Appellant’s witnesses. 

That the balance was ascertained ; that 
the abatement was made ; that there was 
an agreement to give a Bond for Rs. 
15,000, are facts which must be consider¬ 
ed as conclusively established. 

Secondly, as to the execution of the 
Bond. Laljeemul, after the passage which 
we have read from his evidence, proceeds 
thus :—“ Again the next day, four ghur - 
ries after sunrise (two gkurries and a half 
make one hour), Doorgapershad, Moot¬ 
suddee, came to Radhakishen, and said, 

‘ Send your witnesses that the Bond may 
be recorded/ Lalla Radhakishen then 
sent myself (Laljeemul), Choteyloll, Ram¬ 
sookh, Sheikh Ameeroollah, and Gholam 
Hussun, with Doorgapershad, and told 
us, ‘ If the Chowdhree should record a 
Bond, and acknowledge it before you, you 
should witness it.’ All five of us accord¬ 
ingly went in the detvanJchanah (a hall for 
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receiving visitors) of Chowdhreo Nowbut 
ftam, accompanied by Doorgapershad. 
The Chowdhree was seated there. Doorga- 
pershad told him that Lalla Radhakisheu 
had sent us to witness the Bond. The 
€howdhree told Doorgapershad to bring 
out paper and to record the Bond. On 
this, Doorgapershad brought out paper, 
and engrossed a Bond thereon. He gave 
the Bond to the Chowdhree, who saw it; 
and having sent for his box, impressed it 
with his sea^ and told us to witness it. 
Doorgapershad, MooUuddee (the writer), 
and Ramsookh, Choteyloll, myself, Sheikh 
Ameeroollah and Golam Hussun, accord¬ 
ingly witnessed the Bond. The Bond 
was recorded in our presence.” 

His account is confirmed by Choteyloll, 
a friend of the Respondent, another at¬ 
testing witness i by Ramsookh, also an 
attesting witness (though his name is 
written by Doorgapershad, the agent of 
the Respondent, as Ram Sing) ■ and by 
Gholam Hussun, who was present, and 
saw the transaction, though there appears 
to be some error as to his being an at¬ 
testing witness; at least, his name is not 
found in the instrument as printed in the 
record of the proceedings of the Court 
below. 

These witnesses are cross-examined, but 
their evidence is not in the least shaken, 
and, if it be believed, it proves most dis¬ 
tinctly that the instrument in question 
was written by Doorgapershad, the agent 
of the Respondent, who also attested it, 
and that the Respondent deliberately 
stamped his seal upon it, in order to give 
it effect. 

But what makes this evidence conclu¬ 
sive is this; that the Respondent having 
the means of disproving the story, if urn 
true, by producing his own agent to say 
that he did not write and did not witness 
the Bond, does not venture to call him, 
or any other witness, to the point. He 
examines thirteen witnesses upon matters 
totally irrelevant to the real issue, and 
does not examine one who tends even to 
throw a doubt upon one single material 
fact of the Appellant’s case. 

But the matter does not end here. So j 
far from denying this Bond, the Respon- I 


dent, after its execution, endeavoured to 
obtain time for payment of it, which 
brings us to the third head of evidence $ 
the recognition. Doorgapershad, Moot - 
suddee , is asked :“ Did any one, ever com¬ 
ing before you, make any acknowledg¬ 
ment?” He answers : “In the last month 
of Katuk I went to Chowdhree Nowbut 
Ram, to write a note on account of Lalla 
Kalka Doss, resident of Peelhibeet, who 
had mortgaged the village of Rooppoor. 
Chowdhree Nowbut Ram told me to give 
Lalla Radhakishen Rs. 4,000, for which 
the latter had brought an action ; further 
saying, ‘There is another suit, for Rs. 
15,000. You may give Rs. 4,000, and 
Lalla Radhakishen will take something 
less in the amount of costs; you should 
have this matter settled, and the suit for 
Rs- 15,000 you may have adjusted after¬ 
wards.’ I said that the matter as it then 
stood would cause disrepute, and that it 
should, therefore, be settled. Again 
Chowdhree Nowbut Ram said, ‘You 
should have the matter settled.’ I said 
‘ Tel l me what to say, that I may go to 
him and settle accordingly.’ Chowdhree 
Nowbut Ram replied, ‘ that he would be 
able to pay the money in five years, and 
that if he were made to pay in a lump it 
would ruin him.’ I said, ‘ Your and Lalla 
Radhakishen’s affairs are founded on mu¬ 
tual friendship. He is like your patron 
and will not ruin you ; but he will not 
agree to the promise of payment in such 
length of time, because, in six years’ time, 
interest on the sum of Rs. 15,000 will 
accrue to nearly Rs. 15,000. Such pro¬ 
mise of payment, without interest, he 
will not agree to.’ Agaiu the Chowdhree 
said, ‘ You may give Rs. 4,000 on ac¬ 
count of the suit for that sum. I shall 
send Sheonaraiu, and, as you also will be 
there, you may have the matter settled ; 
and, if he will not come to terms, I will 
defend the suits.’ After this I came and 
told Lalla Radhakishen what the Chow¬ 
dhree had said ,• and also that, as the 
transaction was like a family affair, he 
should settle it amicably i adding, 4 It is 
difficult for him (the Chowdhree) to pay 
Rs. 15,000, at once. It is advisable to 
agree to instalment payment.’ Radha- 
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6n said, ‘ I have no objection; but 
how can I agree to receive instalments 
without any one's coming to propose it? 
Have instalments ever been agreed to 
without interest V ” 

This attempt of the Respondent to ob¬ 
tain time for payment of the Bond is fur¬ 
ther proved by Seetaram, the witness al¬ 
ready mentioned, who, speaking of Sheo 
dut Ram, Jamadar , whom he describes as 
the Dewan of the Respondent and sole 
manager and agent of his household, 
says : — “ Sheodut Ram, Jamadar , told 
me that ‘ Lalla Radhakishen had brought 
an action for Rs. 15,000, against the 
Ohowdhree; you should persuade the 
latter to fix an instalment of Rs. 3,000, 
per annum for five years without interest. 
You visit Lalla Radhakishen frequently, 
aud should, therefore, have this matter 
settled.’ I and the Jamadar accordingly 
went to Radhakishen and introduced a 
negotiation relative to the payment by 
instalments. Lalla Radhakishen said, ‘ I 
will not agree to receive instalments for 
five years without interest;’ ” 

There was, therefore, clear, positive, 
consistent, uncOntradicted testimony of 
the agreement to* give the Bond ; of its 
actual execution, and of its subsequent 
recognition ; and, in the teeth of all this 
testimony, upon what grounds have the 
Courts below held it to be a forgery ? 

They compared the impression made 
by the seal on this instrument, with the 
impression made upon other instruments 
by what is admitted to have been a ge¬ 
nuine seal of the Respondent, and they 
say that upon a very minute inspection, 
and measurement by a pair of compasses, 
the letters, or some of the letters, of the 
Respondent’s name appear on the Bond 
to differ something in their size from the 
signatures admitted to be genuine.' Whe¬ 
ther this may have arisen from thd mode 
in which the stamp was affixed on the 
different instruments, or from the greater 
or less quantity, or the greater or less 
fluidity, of the ink used on such occasions, 
it is immaterial to inquire The question 
is, is it or uot proved, beyond all shadow 
of doubt, that the Respondent did affix 
some seal to this instrument for the pur- 
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pose of giving it effect ? The Evidence oh 
this point is quite irresistible. 

It is not till the case is on hearing that 
this objection is made. It never occurred 
to the Respondent, or his agents, to set 
up such a defence when the Bond was 
deposited in December, 1852, nor, as far 
as appears, till July or August, 1853. 
The Bond had been lying, in the int'erVal, 
in the office of the Court; and it is to be 
collected from the Circular Order referred 
to in the argument, that it i's not difficult 
and not unusual for parties to procure 
access to, and to tamper with, documents 
so placed, and we cannot haVe the least 
doubt that such discrepancy as exists be¬ 
tween this seal and the others produced, 
if they were the impressions of the same 
stamp, and if the difference is not to be 
accounted for by the accidental circum¬ 
stances to which we have adVerted, has 
been occasioned by the fraudulent acts of 
the Respondent’s agents while the Bond’ 
was in the custody of the Court. 

When the direct evideuce in favour of 
the instrument is so overwhelming, it is 
needless to resort to confirmatory proof; 
it may, however, be observed, that it is 
shown that the stamp on the instrument 
had been sold, shortly before the date of 1 
the Bond, to an agent of the Respondent 
for his use ; and if the Bond had'been a ; 
forgery, it is utterly inconceivable that of 
all persons in the world, the nanie of the 
Respondent’s own confidential agent 
should have been selected for forgery, aS’ 
the writer of it and one of the attestidg 
witnesses. 

Every circumstance of suspicion which 
could be alleged against the Appellant’s 
claim was brought forward, and urged 
with great force and ability* by Mr. For¬ 
syth, but there really is none of any 
value. 

The only observations which at first 
had some weight with their Lordships 
were three—first, that the Bond was not 
registered \ secondly, that the cancelled 
documents were not delivered 1 up; and 
thirdly, that it was strange that a suit 
should have been instituted (as it was) 
upon the later Bond for Rs. 4,000, in¬ 
stead of the two being united in one suit, 
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or that which was first executed (the 
Bond for Rs. 15,000) being first put in 
suit. 

But as to the first point, we are in¬ 
formed by Sir Lawrence Peel, that in In¬ 
dia two-thirds of the Bonds, which are 
payable at short dates, as this was, are 
not registered : as to the second, that a 
Plaintiff is required to prove the consi¬ 
deration for his Bond, and that the docu¬ 
ments relating to it were, therefore, pro¬ 
perly left in the possession of the Appel¬ 
lant : and as to the third, supposing the 
two Bonds could by the practice be in¬ 
cluded iu one suit, we think that the 
delay in bringing the second suit is suffi¬ 
ciently accounted for by the negotiations 
which were carried on for payment of the 
amount of the Bond by instalments. 

Upon the whole, we can entertain no 
doubt that there has been in this case an 
entire miscarriage of justice in the Courts 
below; and wo cannot but express our 
deep regret that the Appellant should 
not only have had his suit dismissed, but 
have been subjected to the indignity, 
vexation, and expense of a criminal pro¬ 
secution, in a case where the claim is es¬ 
tablished by testimony, less liable to sus¬ 
picion than we ever remember to have 
seen brought forward on an appeal from 
India, in a question of disputed fact. 

We must do to this gentleman, or to 
his representative, such justice as is in 
our power, by advising Her Majesty to 
reverse the decisions complained of, to 
establish the Plaintiff’s demand in the 
suit, and to order payment of the amount 
of the Bond with the interest due upon it 
by the Respondent, together with costs 
both in the Zillah and in the Sudder 
Dewanny Courts, and the costs of this 
appeal. 


Ifih, 6th and 7th December , 1858 . 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. Dr. Lushiugton, and the Right Hon. 
Sir Edward Ryan. 

Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder Dewanny 
Adawlut of Calcutta. 

Rajah Enayet Hossein,* ... Appellant , 
versus 

Sayud Ahmed Reza and 
Mahammad Reza, 


an( ^ | Respondents. 


The present suit to ascertain who were the legal 
heirs under the Sheah law of inheritance, was 
instituted in .1852. The twelve years’ law of limi¬ 
tation was pleaded by the Defendant. Held, that 
as in a previous suit, the Judicial Committee 
finally decided in 1842, that the titles under which 
the parties claimed, viz., under a deed and family 
custom, have not been made out, and that the pro¬ 
perty was to be disposed of according to the Sheah 
law of inheritance; the present suit may be consi¬ 
dered as a proceeding supplemental to, and as 
carrying out the said decree, and, therefore, the 
suit is not barred. 

HeZcZ, also, that till his suit was finally disposed 
of, the Plaintiff was precluded, by a sufficient cause, 
from bringing forward his presont claim, and was, 
therefore, protected by the provisions of Regula¬ 
tion III. of 1793. 

Held also, that the possession of the Defendant, 
though under a possessory order of the Magistrate, 
was not a bond fide, quiet, and unmolested posses¬ 
sion, but one litigated title from beginning to end * 
and the Plaintiff was entitled to the protection of 
Regulation II. of 1805. 

The Right Hon. Lord Kingsdown : 

Their Lordships are of opinion, that iu 
this case, they must advise Her Majesty 
to reverse the decree complained of. 

The Appellant instituted a suit claim- 
ing a portion of the inheritance of his 
ancestor, Fookur-ood-deen Hossein. That 
suit was instituted in the year 1852, and 
the defence, the sole defence, to that 
claim is, that the suit was not brought 
within the period which is limited by the 
Bengal Regulations, III. of 1793, sec. xiv., 
and II. of 1805, sec. iii., clauses 1, 2, 3, 
as the period within which such suits 
must be instituted; that period being 
twelve years. The object of those Regu- 


* 7, Moore’s I. A., p. 238. 
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latibns appear to be to protect the title of 
parties who have been in possession under 
a bond fide title, or what is supposed to 
be a bond fide title for the period of twelve 
years. But certain exceptions are intro¬ 
duced into those Regulations, amongst 
others, that the limitation of twelve years 
is not to apply where the party has been 
precluded by good and sufficient cause 
from bringing his suit within that period. 
Neither is it to apply if the original pos¬ 
session obtained by the party in posses¬ 
sion has been obtained unjustly, and the 
Regulations are not to apply in cases 
where the property had so come into the 
hauds of other persons from whom the 
parties in possession may have derived 
their title, and shall not have been sub¬ 
sequently held under a just and honest 
title. 

The Appellant, in this case, says, in 
the first place, the Regulations do not 
apply to me at all, for in truth this suit, 
although instituted in 1852, grows out of 
and is founded upon and supplementary 
to a suit instituted at the death of Akbar 
Hosseiu, whose inheritance was the sub¬ 
ject of long litigation. In the second 
place he says, if it is not supplementary 
to that suit and is not to be considered as 
a part of that suit, at all events that suit 
shows good and sufficient cause why it 
was impossible for me, till it was disposed 
.of, to bring forward the present claim. 
It was not disposed of till the year 1842, 
and I bring my suit in 1852 ; and, thirdly, 
he says the parties in possession cannot 
rely upon quiet, unmolested, and undis¬ 
turbed possession, held under the idea 
that they had a good title, and without 
notice of adverse claims. 

The facts appear to be these. Akbar 
Hossein died in 1813. Upon the death 
of Akbar Hossein, two claims were set up 
to the whole property, which was in truth 
an undivided moiety. In the first place, 
oue of his widows, Zuhoor-oon Nissa, 
claimed it, insisting that she was entitled 
under a deed executed in her favour by 
her husband before his death. In the 
second place, the brother of Akbar 
Hossein, named Deedar Hossein, claimed 
it, insisting that he was entitled under a 
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deed executed by his brother before his 
death $ aud he also contended that if he 
was not entitled under that deed, he was 
entitled as heir ; not as heir according to 
the general Mahomedan law, but as heir 
according to the custom of this family 
(which appears to have been a family of 
royal descent, with respect to which a 
particular custom as to inheritance ex¬ 
isted), and by that custom he claimed to 
be heir, as being the next male relation. 

Upon these adverse claims, which re¬ 
lated to the whole of the property, the 
parties litigate in the Courts in India till 
the decree made in 1817, by the Provin¬ 
cial Court, in which the deed set up by 
Zuhoor-oon Nissa is established. There 
is an appeal against that decision, and 
that decree is reversed. In the decision 
so reversing the decree of the Provincial 
Court, the Sudder Court was of opinion 
that Deedar Hqsseiu had not established 
the deed under which he claimed. But 
the case coming before four of the Judges 
of that Court, they were all of opinion 
that Deedar Hossein was entitled as heir, 
two of the Judges being of opinion that 
he was entitled to the whole property as 
heir according to the custom, and the 
other two were of opinion that he was 
entitled only to a share with the other 
heirs of Akbar Hossein. Before, however, 
they gave effect to this opinion, it was 
suggested that the law of inheritance 
which applied to the family was the Sheah 
law of inheritance, and not the Soonee 
law of inheritance. According to the 
Sheah law of inheritance (as it had been 
ascertained to exist by the Court in a 
preceding case, in which the Court had 
taken the opinion of the Mahomedan law 
officers attached to the Court upon that 
point), a brother is not entitled to 
succeed to any portion of the property. 
In that state of things, though all the 
Judges concur in Deedar Hossein’s title 
as heir, they dismiss the suit. 

Now, it is said, that the Court had no 
right in that suit, in which two titles 
were asserted to the whole of the property, 
one under a deed, aud the other either 
under a deed or under customary heirship, 
to enter into the general question as to 
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who were the persons entitled to succeed 
according to the law of inheritance, and 
that by recent cases in the Courts in 
India that principle has been fully estab¬ 
lished. It may be perfectly true that 
that principle has been established, but 
it has been in alteration of the law, and 
not in execution of the law, as it had 
previously existed. In the Patna case (a), 
as appears from the note in Morley’s Dig., 
Tit. “Inheritance,” 265:—“AMusul- 
man died, leaving his widow and a nephew, 
who for some time had lived with him in 
the apparent capacity of his heir and 
adopted son; the widow claimed the 
whole estate of the deceased, under an 
alleged Will, and the nephew made a 
similar claim as adopted son.” The 
Court was of opinion against both the 
claims, as the Court here is of opinion 
against both the deeds; but what do they 
proceed to do ? “ The Provincial Courts 

directed a Kazi and two Muftis to inves¬ 
tigate the matter, and on their reporting 
that neither claim could be considered as 
established, and that the inheritance 
should be divided according to the Musul- 
man laws, the Council confirmed their 
decree.” But in this case it was actually 
a suit respecting the inheritance, because 
one alternative of the claim of Deedar 
Hossein was founded upon his right as 
heir - y and it was, therefore, not only com¬ 
petent, but absolutely necessary accord¬ 
ing to the Regulations, for the Court to 
proceed to inquire who were the heirs. 

Against this decision, dismissing the 
suit, there was a petition filed by Deedar 
Hossein for leave to appeal to the Judi¬ 
cial Committee of the Privy Council. 
While that petition was pending, a suit 
was instituted by other persons claiming 
to be co-heirs, who filed their plaint in 
1836, in which the title of Deedar Hos¬ 
sein, as representing his mother, Ranee 
Soomrun, as one of those co-heirs, was 
involved. The appeal was heard by the 
Judicial Committee of the Privy Council, 
and the Order which was made by Her 
Majesty upon that occasion was founded 
entirely upon this, that Zuhoor-oon Nissa 


(a) See note, 3 Ben. Sud. Dew. Hop., 195. 


had been in possession under a wrong 
title; that Deedar Hossein had no title 
as donee, because his deed was bad ; that 
he had no title as customary heir, for 
that the custom had not been established 
to the satisfaction of the Court; and 
that the decree, therefore, was perfectly 
right in declaring that the property was 
to be disposed of according to the Sheah 
law of inheritance. Acting upon that 
principle, they direct to be brought into 
Court the amount of rents which the 
Appellant had been previously ordered to 
pay to his adversary, Zuhoor-oon Nissa, 
and that was done for the express pur¬ 
pose of their being paid to the Sheah 
heirs of Akbar Hossein. 

Under these circumstances, was it not 
necessary, in execution of that decree, to 
inquire in the first place, who were the 
real heirs, and to make a distribution ac¬ 
cording to the rights so ascertained, either 
by a proceeding in the original suit, or by 
instituting a new suit for that purpose ? 
It is clear that it was. The inquiry 
could not be directed in the former suit, 
because that suit had been dismissed, and 
the Judicial Committee was of opinion 
that it had been properly dismissed, but 
there was a suit actually pending, in 
which such inquiry might be made, and 
in which the title of Deedar Hossein 
would, if he had a title, be established in 
common with the other co-heirs, unless 
they were barred upon some other 
ground. 

In this state of things, the Court hav¬ 
ing for the first time decided that the 
property was to go according to the Sheah 
law of inheritance, a suit was rendered 
necessary for the purpose of ascertaining 
who answered the description of Sheah 
heirs ; when, however^ this Order was 
pronounced, a suit was actually pending, 
in which such inquiry could be made and 
those rights decided. By some arrange¬ 
ment between Zuhoor-oon Nissa, or those 
representing her, and the heirs, that suit 
was compromised, and so put an end to. 
This was in 1847, and then for the first 
time it really became necessary for the 
Appellant to institute a suit in his own 
name, the other suit having been put an 
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hd to, because, if the original suit had 
gone on, though he was nominally not a 
party to it, yet the execution of the de¬ 
cree in such suit would have necessarily 
brought him before the Court. 

It appears to their Lordships that this 
case may be considered as a proceeding 
supplemental to and as carrying out the 
decree of the Judicial Committee in 1842, 
the execution of which was delayed for 
certain reasons till a very long period 
after it had been pronounced, but still to 
a period within the time limited by the 
Regulations. But supposing it were not 
brought within the proper time, accord¬ 
ing to the strict letter of the Regulations, 
was not Deedar Hossein precluded by a 
sufficient cause from bringing his claim 
forward, so as to exclude the operation of 
the Regulations 1 In the opinion of 
their Lordships it was quite impossible for 
him to bring forward that claim till his 
suit was finally disposed of. He said, I 
have a good title to the whole as heir, or 
as donee under the deed, or as customary 
heir. He could not at the same time 
institute a suit, and say, the deed which 
is set up is good for nothing ; the cus¬ 
tomary title of the Defendant is good for 
nothing, and he is not entitled in that 
character, but in the character of co-heir 
with two other persons, whose title in the 
other suit I am disputing. 

In either view of the case, it appears to 
their Lordships that, on that ground, the 
Regulations of limitation cannot apply. 

Again, there seems no pretence for 
saying that there has been a bond fide , 
quiet, unmolested possession of the parties 
against whom the suit is brought. The 
root of the possession was the order of 
the Foujdary Court, the Magistrate of 
which Court says, “ It is utterly impossi¬ 
ble for me to decide what you are entitled 
to. I am of opinion that the widow should 
be put into possession, and that the other 
should bring his suit” (a). In that way the 
possession continues during the whole 


(a) As to the effect of possession under an Order 
of the Foujdary Court, see Ram Rutton Rae vs. 
Fnvvook-oon-Nissa, 3 Moore’s Ind. App. Cases, 
233, and Maharajah MoheshurSing vs. The Bengal 
Government, 7 Moore’s Ind. App. Cases, p. 283. 
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period, with the interruption occasioned 
by the Appellant’s possession for a short 
interval, till the decree of the Judicial 
Committee of the Privy Council in 1842, 
or at all events till a short period before 
that. But from the moment at which 
the' deed which was set up by Zuhoor- 
oon Nissa was disaffirmed, if the posses¬ 
sion remained, it was not possession un¬ 
der the deed, it was a totally new posses¬ 
sion. She had no right to possession un¬ 
der that deed, and her possession was held 
to be unjust and unfounded j and if she 
remained in possession at all, she remain¬ 
ed in possession, not as donee under the 
deed, but as one of the co-heirs of Akbar 
Hossein. At the time that she died, and 
the immediate father of the present Res¬ 
pondents died, two suits were pending ; one 
is the suit which was dismissed in 1842, 
and the other is the suit which was in¬ 
stituted in 1836. It has, therefore, been 
a litigated title from beginning to end, 
and there never has been the possession 
which it was the object and intention of 
the Regulations to protect; there is, there¬ 
fore, no grouud upon which, in their Lord- 
ships’ opinion, the riglit of the Appellant 
can be excluded by these Regulations. 

That being so, the question arises, what 
are their Lordships to recommend 1 The 
title of the heir has been established in 
a decree which, though a compromise was 
oome to, has never been set aside. There 
is no substantial doubt as to what Deedar 
Hossein, as representing his mother, 
Ranee Soomrun, is, according to the Sheah 
law of inheritance, entitled to iu that 
character. That being so, the only ques¬ 
tion is from what time he should be en¬ 
titled to the mesne profits. Viewing all 
the circumstances of the case, and taking 
into consideration the vast length of time 
that elapsed while the suits were pending, 
and the enormous expense occasioned by 
them, their Lordships think that justice 
will be done if they recommend that the 
mesne profits should commence from the 
time when the suit was instituted, and 
they will accordingly advice Her Majesty, 
that the Appellant should be put into 
possession of the rents and pro tits from 
that time, and that he should have the 
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costs both in the Court below and in this 
Court. The amount of the ivasilat t from 
the • time of the institution of the suit, 
without interest, will be ascertained in 
the Court below. 


12 th and 13th December , 1858. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. Dr. Lushington, the Right 
Hon. T. Pemberton Leigh, the Right Hon. 
Sir Edward Ryan, and the Right Hon. Sir 
Cresswell Cresswell. 

On Appeal from the Sudder Dewanny 
Adawlut at Madras. 

Unide Rajaha Raje Bom- 
marauze Bahadur,* 


>M " J Appellant , 
RY | Respondents. 


Pemmasamy Venkatadry 

Naidoo and others, 

In Madras, “ Enam'’ originally meant a grant 
generally, and in process of time, meant a grant 
in perpetuity, not resumable. 

Ama/ram tenures are resumable, at pleasure of 
the Zeminda/r. 

Regarding the admissibility of evidence the rules 
of English Courts ought not to be strictly applied, 
in Indian Cases. The practice of the Indian Courts, 
and the essential justice of the case, must be looked 
to, and evidence must not be rejected hastily, be- 
cause it may not be accordant with the practice of 
the English Courts. 

Copy of a document coming out of a public office, 
was admitted as evidence. 

The Right Hon. Dr. Lushington : 

Considering that the decision in this 
case may affect a very considerable 
amount of property, besides that which 
is the proper subject of this suit; and 
seeing that the two Courts in India have 
pronounced conflicting judgments, we 
should, had we entertained any doubt 
whatever as to the advice which we should 
tender to Her Majesty, have been anxious 
to have heard a reply, and to have taken 
time for consideration ; but the case is, 
in our judgment, so clear, that only one 
result can possibly be come to, and, there¬ 
fore, we proceed at once to declare the 
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opinion we have formed upon the ques¬ 
tions before us. 

The parties to this appeal are, the 
Zemindar of one of the four western Ze- 
mindaries of Arcot, the original Plaintiff, 
and now Appellant; and certaiu persons 
occupying lands within the Zemindary , 
who were the Defendants, and are now 
the Respondents. 

The suit commenced in 1848, in the 
Zillah Court of Chittore. The plaint stated 
that the Zemindary was originally grant¬ 
ed by the Rajah of Arcot to the ancestors of 
the Plaintiff; and that on the accession 
of the British Government, that grant was 
confirmed under certain conditions. It 
then sets forth that certain grants were 
made to the ancestors of the Respondents, 
in the nature of “ Amaral grants ; that 
these grants were resumable ; and that, 
in the year 1841, the Plaintiff’resumed 
those grants, and required the Respondents 
to pay the full assessment on their lands ; 
and it concluded by stating that the de¬ 
mand was for Rs. 13,597, being the amount 
due on such assessment, including interest. 

The answer of the Respondents was to 
the following effect : that their ancestors 
rendered great services to the ancestors 
of the Plaintiff; that, in requital for these 
services, a grant was made to them of 
several Districts, then a jungle, amongst 
which lands was the village in question ; 
but they denied that they held it on con¬ 
dition of rendering any service, or that 
they rendered any; and alleged that they 
held it under a Sunud from the Appel¬ 
lant’s ancestors. They then stated that 
this action ought not to have been brought 
for the recovery of the arrears, but ought 
to have been brought for the village it¬ 
self. They did not deny that a Jodi or 
quit-rent was paid for the village, but al¬ 
leged that that Jodi was fixed, and per¬ 
manent, and never was, or could lawfully 
be, increased. They distinctly denied the 
power of the Zemindar to resume or alter 
the grant enjoyed by them. 

The reply called upon the Court to ask 
for the document under which the Res¬ 
pondents alleged they held the village, 
and referred to various facts and circum¬ 
stances as tending to establish the Appel- 
130—32 
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laiitV right, as set forth in the plaint. 
There was a rejoiuder on behalf of the 
Respondents, which was, as the other 
pleadings are, in great part, an argument 
on the evidence to be produced. 

It seemed prudent to the advisers of 
the Appellant to file a supplemental plaint 
for the recovery of the village. 

The real question between the parties 
is; under what tenure the Respondents 
held the village ? On the part of the Res¬ 
pondents they say it was of Enam tenure. 
The Appellant contends that it was an 
Amaram tenure. 

Before proceeding further, it may be 
expedient to consider the nature of these 
tenures, and the incidents consequent 
thereon. 

There has been much controversy, in 
argument at least, as to the meaning of 
these words, though we find no such 
doubt in either the Zillak or Sudder De- 
tvanny ' Courts. We apprehend that the 
word “ Enam" originally meant a grant 
generally; that such grants were of va¬ 
rious descriptions—as an Altumgha Enam , 
which meant a grant in perpetuity, not 
resumable by the Zemindar. That there 
were various other grants, as set forth in 
the statement of Mr. Stratton, hereafter 
referred to, as grants for religious or 
charitable purposes ; and also two other 
descriptions of grants, called u Amaram" 
and “ Kattubady and that the latter 
grants were grants resumable. Probably, in 
process of time, when the word “ Enam ” 
alone was used, it meant a grant in perpe¬ 
tuity, not resumable. But there is not the 
least reason to suppose that when the 
term “ Amaram ” was applied, it did not 
mean a grant resumable at the pleasure 
of the Zemindar. We think that this ex¬ 
planation will, in very great measure at 
least, be confirmed by the reference we 
shall presently make to the evidence in 
the cause. For instauee, in the judgment 
of the Zillah Court, the Judge states that 
the Defendants contend that the grant 
was not a service Enam , evidently show¬ 
ing that “ Enam ” was a word to be quali¬ 
fied according to its own conditions. That 
an Amaram grant was resumable, is as¬ 
sumed throughout the judgment. 
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’ The title of the Appellant to the Zemin - 
dary is not a matter in dispute ; but we 
will refer to the documents upon which 
that title is founded, in order to ascertain 
the powers which he was authorized to ex¬ 
ercise under that title. 

What were the powers of a Zemindar , 
of one of these Zemindaries , prior to the 
year 1802, it might be difficult to define 
with perfect accuracy ; but we may pre¬ 
sume, as we think we are fairly entitled 
to do, and with no disadvantage to the 
Respondents, that they were at least 
commensurate with the powers stated to 
belong to a Zemindar in 1802. The 
most important documents on this sub¬ 
ject are, first, a letter of Mr. Stratton, 
the Collector of the Northern division of 
Arcot, to the Board of Revenue, which is 
dated the 14th of July, 1801, put in evi¬ 
dence by the Plaintiff; in the fourteenth 
paragraph of that letter, he states that 
the PoligarSj that is, the Zemindars , are 
at liberty to resume the Amaram Enams , 
without assigning any reasons to the res¬ 
pective occupants; the word “ Amaram” 
being used by him as an adjective. The 
next document, and a most important 
one it is, is dated the 24th of August, 
1802, and is produced by the Respon¬ 
dents i and it may be remarked, by the 
way, that it is verified as a true copy by 
Mr. Bourdillon, the Collector. It is a 
letter from Lord Clive, then Governor 
of Madras, to the then Zemindar of this 
Zemindary. That document states that, 
from 1792, the Zemindary was subjected 
exclusively to the British Government, 
that the established Peish Gush alone 
was paid, and that the Zemindary was 
free from all other charge except the 
military establishments; it proceeds to 
relieve the Zemindar from all military 
services, and to fix a payment instead : 
and this letter further states that a 
Sunud , fixiug the sum of star pagodas to 
be paid, is transmitted. In the seventh 
paragraph of this letter, Lord Clive refers 
to the revenue which will revert to the 
Zemindar from the Amaram Peons ; or, 
in other words, he points out that the 
military service on which such Amarams 
were held, being discontinued, the re- 
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venue would revert to the Zemindar. 
The eleventh paragraph is to the same 
effect. 

The Sunud mentioned in that letter 
sets forth the facts already stated, pro¬ 
vides for a transfer by a sale or gift, 
commits the police to the Zemindar , re¬ 
quires engagements with the Ryots to be 
in writing, and confirms to the Zemindar 
in perpetuity the Zemindary. 

The next document is a letter from Mr. 
Stratton to the Judge at Chittore, dated 
the 17th of January, 1807, and in that 
letter he expressly declares that Amaram 
grants were resumable. 

Now, without going further, the follow¬ 
ing facts appear to be established :— 

First. That the Appellant is the Zemin¬ 
dar of the Zemindary , with the authority, 
and under the obligation, already stated. 

Secondly. That the lands in question 
are within the Zemindary. 

Thirdly. That the Respondents hold 
under a grant either in perpetuity or re¬ 
sumable. 

Fourthly. That Amaram grants are 
resumable at pleasure. 

It may not be necessary in this case to 
consider minutely upon whom the onus 
probandi is—under the circumstances 
stated—thrown : it is more convenient to 
look at the evidence in the case, and to 
see what the result is, when all the facts 
proved in evidence are taken into con¬ 
sideration. We will proceed then to the 
Respondents’ evidence as to their title to 
a grant in perpetuity, or what is called, 
in these proceedings, an Enam grant. 

It must be recollected that in the de¬ 
fence of the Respondents, they state that 
they and their ancestors enjoyed this pro¬ 
perty under the Sunud granted by the 
Appellant’s ancestors, and that they paid 
the prescribed Roosums. Now, the only 
document upon which any reliance can be 
placed in support of this avowal, is a 
statement of the boundaries of the village 
Kaverirajpuram, and is dated the 24th of 
July, 1798. It is difficult to say from 
whom this document comes, or to whom it 
is addressed. The Zillah Court appre¬ 
hended it to be an order from the chief 
officer of the then Zemindar to the Res¬ 


pondents’ ancestor. Now this document 
has neither the name of the grantor nor 
grantee, nor are there any words of grant 
in it, nor any conditions of any kind : it is 
simply a statement of certain limits to 
certain villages, concluding with an order 
that they should be reclaimed through 
Vellore Varna Naidoo. 

Giving the utmost latitude of construc¬ 
tion to this instrument, it appears to us 
wholly impossible to contend that it is a 
grant of any description whatever, though 
it may be a direction that the ancestors 
of the Respondents should be permitted 
to reclaim the lands in question. There 
is no other documentary evidence what¬ 
ever to establish the Respondents’ title, 
and, therefore, we must presume that 
this document is the Sunud , or grant, 
upon which they rely, as mentioned in 
their answer to the plaint. 

The claim of the Respondents, there¬ 
fore, is founded upon an existing grant, 
and the case is not, and cannot bo, as¬ 
similated to a claim founded upon a long 
continuous possession, where the title- 
deed is alleged to have been lost, and, 
therefore, that its existence and contents 
might be presumed. There is no such 
averment in this case, neither is there 
any other documentary evidence whatever 
tending to prove any grant. We must 
now turn our attention to the documents 
brought forward by the Appellant. 

In considering the further evidence pro¬ 
duced, the document entitled to the 
greatest weight, provided it be clearly 
admissible in evidence, is a copy of a 
Kaifiynamah. That document purports 
to be addressed to the East India Com¬ 
pany, and to have been given by the third 
Defendant in this suit j it is dated the 
19th of July, 1842, and is certified to be 
a true copy, by J. D. Bourdillon, the 
Collector ; and it is an admitted fact that 
Mr. Bourdillon was appointed Collector in 
1848, about the time when this suit com¬ 
menced. Objections have been taken to 
the admissibility of this document as evi¬ 
dence, and it has been contended to be a 
copy of a copy. With regard to the 
admissibility of evidence in the Native 
Courts in India, we think that no strict 
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rule can be prescribed. However highly / undeserving of credit, nor is it impeached 
we may value the rules of evidence as | in either of the judgments. Now, whe- 


acknowledged and carried out in our own 
Courts, we cannot think that those rules 
could be applied with the same strictness 
to the reception of evidence before the 
Native Courts in the East Indies, where 
it is perfectly manifest the practitioners 
and the Judges have not that intimate 
acquaintance with the principles which 
govern the reception of evidence in our 
own Tribunals j we must look to their 
practice, we must look to the essential 
justice of the case, and not hastily reject 
any evidence, because it may not be ac¬ 
cordant with our own practice. We must 
endeavour, as far as the materials will 
allow us, having received the evidence, to 
ascertain what weight ought properly to 
be ascribed to it, and, more especially, 
where we find that it has been the practice 
of the Court to receive documentary 
evidence, without the strict proof which 
might here be considered necessary, we 
must not reject that evidence j indeed, 
the consequence of so doing would inevi¬ 
tably be, if the strict rule were adhered 
to, to reject the most important evidence, 
not only in this case, but almost in every 
other. Looking through the whole of 
these papers, we see that both on the side 
of the Appellant and Respondents, copies 
of documents coming out of a public 
office have been received upon the certifi¬ 
cate that they were true copies, signed by 
the officer in the charge of that depart¬ 
ment, and that whether produced by the 
Plaintiff or the Defendants in the cause. 

We entertain no doubt, therefore, that 
this document must be received in evi¬ 
dence, but what weight is to be ascribed 
to it still remains to be considered; all 
we kuow of it at present from the certifi¬ 
cate of the Collector is, that it is a copy 
of a document remaining in his office, 
whether the copy of an original, or of the 
copy of an original, at present non constat. 
It has been contended on the part of the 
Respondents, that it is a document of no 
authority, being merely the copy of a 
copy; but they have not in their pleading 
denied its authenticity, nor have they 
produced any evidence to prove that it is 
137—39 


ther this Kaifiynamah was given by one of 
the Defendants or not, is a fact within his 
own knowledge. This document, however, 
is attempted to be impeached through the 
medium of the evidence of one of the 
Appellant’s witnesses, and to that evidence 
we shall now direct our attention. That 
witness was Balagurunada Pillay, a Sam - 
prattee , or accountant under the Zemin¬ 
dar , and he was cross-examined on behalf 
of the present Respondents, and the com¬ 
mencement of that cross-examination 
relates to certain Sunuds. After that 
cross-examination, he is questioned as 
to this Kaifiynamah. He states the con¬ 
tents of that Kaifiynamah , that it was 
given to the Seristadar , and forwarded 
by him to the Collector, and that he has 
a copy of it. He is asked when he got 
the copy. He says it is in a book which 
was returned to the Zemindar by the Col¬ 
lector, and he says he has brought that 
book. He says the copies of the Sunuds 
were taken when the Defendant gave the 
Kypheyut , and were there in the book, 
and that no copies toere kept in the 
Collector’s office, either of the Sunuds or 
other vouchers. He is asked whether the 
copies of the Kypheyut and Sunuds enter¬ 
ed in the book bear the signatures of the 
Seristadar , or of one of the Defendants ; 
and he says, “ No.” He is asked whether 
they bear the signature of the Collector 
to prove that the book was returned from 
the Collector’s office. He says they do 
not. 

Now, it is perfectly manifest, upon 
consideration of this evidence, that it in 
no degree whatever proves that the docu¬ 
ment, called a Kaifiynamah , was the copy 
inquired of by the question ; but, on the 
contrary, that the questions put to this 
witness related to the book by him pro¬ 
duced, and the copies therein contained, 
and not to that document; and this i$ 
more especially evinced by his deposing', 
that the copies of which he was speaking 
did not bear the signature of the Collec¬ 
tor ; whereas upon the face of this docu¬ 
ment, it does bear that signature. 

This evidence, however, is of impor- 
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tance, and grdat importance too, to show 
that the original Kypheyut was deposited 
fh the Collector’s office, and that this 
document is a copy of that original. The 
witness swears that the original was for¬ 
warded to tlie Collector. 

We entertain no doubt whatever that 
this document is entitled to be : received 
as evidence in this case, and we proceed 
to consider its contents, and the inferences 
to be drawn from them. 

It is’ noti denied that this KaifiynamaK 
tfae given by one of the Respondents, and 
he describes himself as an Amardar. This 
Kaifiynnmah states the history of the 
family and of the grants made t’o them, 
and it especially refers in the third para¬ 
graph to a Sunud dated the 31st of July, 
1793, to a grant under Amaram 'tenure, 
stating it to be Doomballa, or rent-free 
Kandiyhy ; and in the sixth paragraph, 
which more especially relates to this pro¬ 
perty, the grant is stated of this village 
to be under Amaram tenure, with a Jodi 
Of fifty star pagodas, uuddr’a Sunud, dated 
the 1st of April,; 1818. The eleventh 
paragraph refers to a Sunud, dated the 
13-th of July, 1835, relating to another 
grant of this village. 

This is a very brief shmmary of the 
dontents of this document: It is a possi¬ 
ble case, looking at the extensive powers 
with which the Zemindar is invested, that' 
the grant being originally Amaram” 
and resumable, might, when the military 
service was dispensed with, and circum¬ 
stances had changed, been converted into 
a perpetual grant upon a fixed paymeut. 
Had this been the case, it ought to have 
been distinctly plead.ed, and the grants 
themselves, if produced, would have shown 
Whether such defence could be supported. 
Now, bearing in mind that this is a 


document corning from the Respondents 
themselves, and setting forth the Sunuds 
under which they hold the village, and 
claiming in 1842, rights in respect Thereof 
we necessarily aSk- why the Respondents 
h'ave not produced those documents ? In 
every view of the casO it was incumbent 
upon theni so to doi first, as tenants of 
the Zemindar, holding property under 
him; secondly, as being in possession of 


the titles upon which they held their pro¬ 
perty, and on which in this document 
they found their claims. 

In the argument which was addressed 
to us from the bar, we have not been 
able to discover any reason whatever why 
this obligation has not been fulfilled. 
Much time has been occupied in endea¬ 
vouring to prove that the copies of these' 
Sunuds produced by the Appellant ought 
not to be received in evidence ; whereas' 
it had been much more beneficially em¬ 
ployed in showing, if it had been practi¬ 
cable, why the Respondents had not pro¬ 
duced in evidence the very documents 
which they vouched as their titles. 

As to the parol evidence of the Res¬ 
pondents, it is clearly entitled to no 
weight whatever ; indeed, it is wholly in¬ 
admissible. How can we receive parol 
evidence of the contents of documents 
from those who have the custody of those 
very documents ? We need not add that 
such parol evidence is in direct contra¬ 
diction of the Respondents’ own statement 
in the Kaifiynamak. 

Now, if the case rested here, to what 
cpnclusion must we necessarily come? 
Why, that the Respondents held under 
Amaram tenure; and if they held under 
Amaram tenure, if is equally clear that 
such grauts were resumable at pleasure : 
if this be not the true construction to be 
put upon their own representation, it is 
the fault of the Respondents themselves 
that they did not produce those very do¬ 
cuments, which, upon a perusal of their 
contents, would have set the question en¬ 
tirely at rest. 

Such being the necessary inference to 
be drawn from the case, so far as we havo 
considered it, we deem it wholly unneces¬ 
sary to enter into an investigation of the 
subsidiary evidence, not that we mean 
thereby to say that any part thereof 
ought to be rejected, but that it is not 
necessary to take it into our consideration. 

We shall not, therefore, expend time in 
considering the admissibility or weight of 
the copies of the Sunuds produced, nor of 
the Jumabundy accounts, or the muster- 
rolls, aud much less is it necessary to 
look to the parol evidence of the Appel- 
81 139—42 
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lani. we have the admission of the Res¬ 
pondents themselves that they hold under 
Amaram grants, which, in the absence of 
all evidence to the contrary, are resumable 
grants j the grants, or Sunuds, themselves 
are their own proper evidence to clear up 
any difficulty; and those they have not 
produced. We have no hesitation, there¬ 
fore, in ooming to the conclusion, that the 
Respondents held under grants which 
were resumable at the pleasure of the 
Zemindar. 

The question of resumption remains to 
be disposed of. The contest in this case is, 
whether what is called an “ attachment” 
took place or not; the precise meaning 
of this word “ attachment” is not ex¬ 
plained. We apprehend the fact to be, 
that so long as the lauds remain in the 
actual possession of the Respondents, 
upon payment of a certain Kist , and the 
rendering certain services, the Zemindar, 
though entitled to resume, was of course 
bound to give notice, and that in some 
publio form. The resumption consists in 
putting an end to the grant under which 
the Respondents held, remitting the ser¬ 
vices, and requiring them to pay the full 
assessment. It does not appear that an 
absolute dispossession was either attempt¬ 
ed or intended, though means were taken 
to prevent the Respondents reaping the 
crops. 

In the account for 1831, there is an 
entry of a Jodi'tftid. by the Respondent, 
Pemmasamy Venkatadry Naidoo, of fifty 
pagodas, and increased thirty pagodas. 
In the accounts for 1841, there is no entry 
of payment of Jodi at all. This is the 
year in which it is alleged the resumption 
took place. lu this account is found a 
statement that the village haviug been 
taken under attachment, certain accounts 
were not furnished. Now, this entry is 
strong evidence to show that an attach¬ 
ment did take place in 1841. We see not 
the least reason to suppose that this docu¬ 
ment is- not genuine and trustworthy, 
nor the slightest cause to suspect that 
such an entry as this could be forged for 
the purposes of this suit. Whether it be 
tlie attachment of the Zemindar, or of the 
Sircar, is not so certain. 
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There is a document relative to this 
question on which the Respondents have 
greatly relied, and which, therefore, it 
may be desirable to notice. It is an ex¬ 
tract from the proceeding of the Session 
Court of Chittore, dated the 19th of July, 
1849, and produced by the Respondents, 
though erroneously classed with the 
Appellant's evidence. It appears from 
that document, that certain Enamdars . of 
the village in question had been fined by 
the Magistrate for a riot ; one of them is 
a Respondent in this case ; the alleg¬ 
ed riot was in September, 1848, the 
charge being that the Respondents mo¬ 
lested the Appellant's servants when they 
went to take the account of the lands. 
The Head Assistant Magistrate was of 
opinion that the Zemindar was justified in 
pursuing this course under an order of the 
Collector, and fined the tenants, and the 
Magistrate confirmed this order. The 
case appears to have been appealed to the 
Session Court, and that Court was of opi¬ 
nion that the order of the Collector was 
simply to attach the property of Ryots , 
or others in arrear, as prescribed by 
the Regulation. The' Court thought the 
Zemindtir was the first trespasser, that 
there had been no regular attachment of 
the village, and set aside the fine. The 
importance of this document is the denial 
of au attachment ; but be it remember¬ 
ed that the plaint was filed on the 21st 
of October following. 

It is remarkable that the Judge of the 
Sessions Court was Mr. Lovell, and that 
this same gentleman was, in 1850, the 
Judge of the Civil Court of the Zillcih of 
Chittore; that he had to decide upon this 
very question, attachment or no attach¬ 
ment, that being the first issue before 
him. He held that the attachment was 
proved, and he relies upon the evidence, 
documentary and parol, therein cited. 
The first document is an order in writing 
from the Zemindar to the Amildar to re¬ 
sume the lands. This order is dated the 
9th of June, 1840, and is proved by the 
eighth witness. This document proves 
the intention of the Zemindar to resume. 

The parol evidence is to the following 
effect :—The third witness for the Plain- 
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tiff, Jampurum Tirapatirauze, deposes to 
the fact of the village being sequestered 
about 1842, and from a subsequent ques¬ 
tion it is apparent that the sequestration 
and attachment mean the same thing. 
This witness was present when the Zemin¬ 
dar ordered the resumption of the village, 
though not at the actual resumption. It 
is proper to observe that prior to the re¬ 
sumption of these grants, various services 
fully set forth were remitted to the Res¬ 
pondents. The fourth witness, Ramaya, 
saw the order of resumption written, 
though not present at the resumptions 
Many witnesses depose that from the 
time of the resumption the persoual ser¬ 
vices ceased. Amongst other duties were 
those of attacking tigers. The eighth 
witness, Balagurunada Pillay, gives very 
important testimony : but after the deci¬ 
sion we have already come to as to the 
description of the tenure under which the 
Respondents held the village, it is not 
necessary to refer to that evidence save as 
it bears on the question of resumption or 
attachment. This witness gives a detail 
of the various Sunuds under which this 
village was held from 1798 ; but we need 
not travel through this evidence. It ap¬ 
pears .that in 1831, when the village was 
under the management of the Court of 
Wards, the former Jodi of 50 pagodas was 
raised to 80 pagodas; that the Respon¬ 
dents, or their ancestors, continued to 
hold the village on service tenure, at a 
Jodi of 80 pagodas, till the 13th of May, 
1840, when, according to the evidence of 
this witness, a resumption took place, and 
has ever since continued. He annexes an 
account showing what is demanded. One 
of the Respondents was from 1839-40, 
Moniegar of the village till 1846-7, and it 
was his duty to collect the revenue. Part 
of the time, namely, in 1842, the Zemin- 
dary was under Sircar attachment. In 
1845-6, in consequence of the alleged re¬ 
sumption, demand of the arrears was made 
from the Respondents. In answer to the 
79th question, he states that he was not 
present at the resumption; that the vil¬ 
lage has been in the Respondents’ posses¬ 
sion since KeelaJca (January) j and prior to 
that year in that of the Zemindar. 


Several of.the witnesses speak in gene¬ 
ral terras to the resumption of the village. 
The thirteenth witness, Shashirekha Pe- 
roomal, a Moniegar, proclaimed the re¬ 
sumption, and earned out the'order. The 
deposition of the fourteenth witness, Vera- 
sami Pillay, explains the whole transac¬ 
tion in answer to the fourteenth ques¬ 
tion. The village was attached, and the 
Respondents directed to collect the reve¬ 
nue according to the rules observable 
when a village is under attachment, and 
this accounts for the Respondents remain¬ 
ing in possession. The seventeenth wit¬ 
ness, Streenevassiengar, saw the attach¬ 
ment published. A letter froju the Act¬ 
ing Collector, dated the 24th of June, 
1843, tends to establish the truth of these 
statements; for it proves that in 1843, a 
representation was made to the Collector 
by the officers of the Zemindar , that 
though the former Jodi was paid, the re¬ 
mainder, that is, the assessment, was 
withheld. 

The only contradiction to this is, that 
the two first of the Respondents’ witnesses 
say they never saw the village resumed. 
The third witness knew nothing about it, 
nor does the fourth. 

Then what is the result of our exami¬ 
nation into this question of resumption or 
attachment? We do not find in any of 
these papers, that the law has prescribed 
any particular form in which such re¬ 
sumption shall take place ; nor, if there 
was such a form prescribed by law, that 
it has in any specified particular not been 
complied with. Of course justice requires 
that a resumption should take place with 
due publicity and upon reasonable notice. 
We have abundance of evidence that a 
formal instrument of resumption was exe¬ 
cuted by the Zemindar , that such resump¬ 
tion was publicly proclaimed, that the 
Respondents were allowed to retain pos¬ 
session, but required to pay the full as¬ 
sessment ; but, when they were in default, 
complaint was made to the Collector that 
the Zemindar took forcible measures, per¬ 
haps erroneously, to obtain his claim. All 
the accounts correspond with the evidence 
of the witnesses; and against this, is only 
the isolated fact, that Mr. Lovell, upon 
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one occasion, with imperfect information 
(for^the case was one of a riot), thought 
that no regular attachment had issued— 
an opinion which he altered when the 
case came regularly before him, and he 
was supplied with that evidence which 
before had been deficient. It is true that 
the Collector, when the Zemindar com¬ 
plained that he could not pay the 'pice 
cush by reason that the Respondents with¬ 
held their payments, expressed an opinion 
that the grants could not be resumed, and 
that an attempt to do so would lead to 
litigation ; but this was anerely the opi¬ 
nion of the Collector, manifestly ignorant 
of the true state of the case. 

In the judgment pronounced by the 
Sudder Dewauny Court, they say that 
the probability is, that the attachment 
never actually took place, although no 
doubt there was an attempt made to ef¬ 
fect it. At all events, they say the vil¬ 
lage appears never to have been taken 
out of the possession of the Respondents ; 
we cannot think that this reasoning ought 
to prevail against the evidence in the 
case. The Respondents, if left in posses¬ 
sion at all, were in possession as the ser¬ 
vants of the Zemindar , and on condition 
of collecting the revenue. 

The short history of the case is this :— 
The Respondents were grantees under 
resumable grants; that those grants were 
resumed by the Zemindar ; and they re¬ 
mained in possession without payment of 
that assessment which they were lawfully 
bound to discharge, and for such arrears 
of assessment this suit is brought. We 
are of opiuion, that the decree of the Zillah 
Court of Chittore was well founded in all 
respects, and, therefore, we must humbly 
advise Her Mnjesty to reverse the decree 
of the Sudder Dewauny Adawlut, and 
ith costs. The decree of the Zillah 
Court will be affirmed. 
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1st February , 1859 . 

Present; 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. Dr. Lusliington, the Right Hon. The 
Lord Justice Knight Bruce, the Right Hop. 
Sir Edward Ryan, and the Right Hon. Sir 
John Taylor Coleridge. 

Assessor ,—The Right Hon. Sir Lawrence Peel. 

. On Petition from the Sudder Dewaniiy 
Adawlut of Calcutta . 

Mussumat Ameena Kha- 7 . 77 , 

toon and others,* ... j APP#***, 

versus 

Radhabenod Misser, ... Respondent 

Leave to appeal granted, Subject to this reserva¬ 
tion, that if the facts, with reference to the market 
value of the Appellant’s shares involved in the suit, 
being above the appealable value, as contained in 
the petition are not correct, the petition is to be 
dismissed. 

The petition stated that the Respon¬ 
dent brought a suit in the Zillah Court 
of Dinagepore against the Appellants to 
obtain possession of a Zemindary held by 
them in different portions, as purchasers 
under deeds of sale and under a sale in 
execution of a decree. That the value of 
the lands sought to be recovered was 
stated ip the plaint as provided by' Ben. 
Reg. X. of 1829, sec. 17, to be Rs. 
14,325. 1. 3. 1. That a decree #as pro¬ 
nounced by the Zillah Court infavourof the 
Respondent. That the Appellants appealed 
to the Sudder Dewanny Adawlut of Cal¬ 
cutta, which Court, on the 21st of July, 
1856, reversed the Zillah Court’s decree 
with respect to two only of the Appellants, 
sustaining their respective right to posses¬ 
sion. That the Court refused to allow 
the other Appellants leave to appeal to 
England, on the ground that the value of 
the lands held by those Appellants was 
only Rs. 8,215, and that the Order in 
Council of the 10th of April, 1838, re¬ 
quired the sum to be Rs. 10,000. that 
the actual value of the lands iu question 
held by the Appellants was more than 
the sum prescribed by the Order in Coun¬ 
cil, and that the Sudder Court proceeded 


* 7, Moore’a I. A., p. 261. 
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an erroneous ground, taking the 
value by the stamp required by Reg. X. 
of 1829, which they submitted was only 
for fiscal purposes, and also that the Sud- 
der Court was wrong in not adding the 
mesne profits j and the Petitioners further 
submitted that the words (< the value of 
the matter in dispute in any such appeal 
to Her Majesty in Council,” related to the 
whole matter involved in the suit which 
was the subject of judicial inquiry in the 
Court below. That the right of possession 
of the Respondent in respect of his ances¬ 
tral Zemindary was oue of many questions 
in the suit and appeal, and that the sum 
of Rs. 14,325. 1. 3., the estimated value 
of the Zemindary as stated in the plaint, 
and not merely a proportionate part 
thereof, ought to have been adopted by 
the Court ip estimating the appealable 
value, 

This petition was heard ex parte. 

Mr. R. Palmer , Q. C., and Mr. Leith, 
in support of the petition, 

Urged the same grounds as those con¬ 
tained in the petition. 


The Right Hon. Dr, Lushington : 

Leave to appeal will be granted, sub¬ 
ject, however, to this reservation, that if 
the facts contained in the petition are not 
correct, the petition is to be dismissed. 
Security for £.300 to be lodged with the 
Registrar of the Privy Council within six 
mouths from the date of their Lordships’ 
report. 


1st, 2nd , 3rd and 4th February, 1859. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. Dr. Lushington, the Right 
Hon. The Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, and the 
Right Hon. Sir John Taylor Coleridge. 

Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal f rom the Sudder JDewanny 
Adaivlut at Calcutta. 

Maharajah Moheshur Sing,* Appellant, 
versus 

The Bengal Government, Respondent. 

In a suit for resumption of invalid Lakhiraj 
lands, against a certain Mahcvnth in possession, the 
Zeminda/r, within the limits of whose Zemindary, 
the lands lay, apprehending that his interests might 
be affected by any decision of the Collector, declar¬ 
ing the Lakhiraj lands to be more extensive than 
they were, intervened by petition. Deputy Collec¬ 
tor Mr. Beresford found 14,816 beegahs of land to 
be subject to assessment and prohibited the Zemin « 
dar to collect rents for the same. Zemindar ap¬ 
pealed under Bengal Regulation III. of 1828 and 
Special Commissioner Mr. Moore on the 6th of 
December 1841, pronounced judgment, to the ef¬ 
fect that only 3,513 beegahs were assessable; and 
this judgment was confirmed, on the 8th of March, 
1812, by another Special Commissioner, Mr. D’Oyly. 
On the 21st of September 1847, the Government 
applied for review, and Mr. Currie, another Special 
Commissioner, granted the review and on the 24th 
of April 1848, reversed the judgment of the 8th 
March of 1842, and which order of reversal was con¬ 
firmed by Mr. Jackson in 1848. 

Held, 1. That the Zemindar was not bound to 
appeal against the interlocutory order granting the 
review, and on his appeal against the decision pass¬ 
ed in the case, he was legally entitled to impugn 
the regularity of the proceeding to grant the re¬ 
view. 

2. That a review is a reconsideration of the 
same subject by the same Judge, whereas an appeal 
is a hearing before another Tribunal. In all prac¬ 
ticable cases the same Judge ought to review ; and 
that for the attaiument of that object, expedition 
in presenting a petition for the review is indispen¬ 
sable. 

3. Under Regulation III. of 1828, the same law 
regarding a review of judgment by the Civil Courts, 
would apply to proceedings before the Special Com¬ 
missioner. Reading sections 2 and 3 of Regula¬ 
tion XXVI. of 1814, the review ought to have been 
applied for within three months, unless just and 
reasonable cause be shewn for the delay. 

4. The oauses accounting for the delay ought to 
be of great importance j the Appellate Court can 
see the sufficiency or otherwise of the said causes. 
The reasons, assigned for the delay, in this case, 
are wholly insufficient. The decree of the 8th of 
June 1848 is, therefore, reversed, and that of the 
8th of March 1842, affirmed. 


* 7, Moore’s I. A., p. I 
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12th February , 1859. 


The Right Hon. Dr. Lushington : 

In the course of the discussion upon 
this case, two questions have been raised 
which, it appears to their Lordships, are 
ripe for decision. 

The first question is, whether the Re¬ 
venue Commissioners, who originally ex¬ 
ercised jurisdiction upon the present 
occasion, were, with respect to the Ap¬ 
pellant, entitled so to do j it being contend¬ 
ed on the part of the Respondent, that 
the present Appellant was never properly 
a party to the suit. The next question is, 
whether the review which was granted in 
this case, was granted in due conformity 
with the existing Regulations. 

In order to render our judgment clear 
on these two questions it is necessary to 
make a brief statement of the facts out of 
which they arise. 

The original proceedings in this case 
commenced in the office of the Deputy 
Collector of the District. It appears that 
there is in the Province of Behar, a Per - 
gunnah named Dhurumpoor, containing 
three Zillnhs , but the present suit relates 
to one only, called Beernuggur. This 
Pergunnah was held in perpetuity by the 
Zemindar for the time being, and his 
successors, on payment of a revenue to 
the Government, fixed at a permanent 
assessment under the Decennial and Per¬ 
manent Settlement. By this Settlement, the 
Zemindar and his successors were exempt¬ 
ed from all payment in the nature of 
land-tax, save the amouut stipulated by 
the Umuldmtick granted to the first 
grantee. 

One of the few exceptions to which 
such Settlements are subject was insisted 
on by the Government in this case as 
applicable to some lands* within the li¬ 
mits of the Zemindary , namely, the tenure 
of them as Lakhiraj under an illegal or 
invalid title. It is an admitted fact that 
there were certain lands claimed as La- 
ichiraj within their Pergunnnh. Those 
which became the subject of dispute in 
this , case were owned by a Mahanth, as 
the head and for the benefit of a commu- 
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nity of religious devotees. The lands had, 
in fact, been enjoyed by them for a long 
time, free from assessment - t and between 
this society, as represented by their head, 
the Mahanth , and the Government, the 
dispute arose, as to the assessable quality 
of the lands. The Mahanth had, of course, 
an interest to enlarge the boundaries of 
his lands, and unless the contiguous pro¬ 
prietor admitted the boundaries as claim¬ 
ed by the Mahanth , his presence as a party 
to the proceedings would seem to be con¬ 
ducive to the correct adjustment of so 
delicate and important a question, acourse 
to be encouraged with a view to diminish 
subsequent litigation. 

In this state of things, Mr. Henry Beres- 
ford, the Deputy Collector, on the 3rd of 
October, 1836, commenced the present 
proceedings, by a notice to two persons, 
Kerperam and Bhugwan Dass; the first 
being one of the original grantees, and 
the second the Mahanth in possession. 
Bhugwan Dass was called upon to show 
his title, and to prove by what authority 
he held the lands free from payment of 
revenue. 

It is to be observed that these proceed¬ 
ings do not state, by any description 
whatever, the extent of lands to which 
this notice applied. 

At some of the meetings it appears 
that the MooJctar of the Zemindar had 
accidentally, or otherwise, been present, 
and had been questioned by Mr. Beresford, 
the Deputy Collector. Under these cir¬ 
cumstances, the Zemindar , apprehending 
that his interests might be affected by 
any decision of the Collector, declaring the 
Lakhiraj lands to be more extensive than 
they really were, intervened by petition ; 
and it appears to us that, in every view 
of the case, he had an interest which justi¬ 
fied him in so doing : for even assuming 
it to be true that the Collector’s report, 
as to the extent of the land subject to 
revenue, was not binding on the Zemindar, 
and that he had a remedy against such a 
proceeding in another Court, still he had 
clearly an interest in averting an errone¬ 
ous report being made to his prejudice, 
the creation of primd facie evidence pre¬ 
judicial to himself, and the necessity of 
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resorting to a Civil Court to remedy an 
evil already inflicted. 

And this view of the case seems to have 
been taken by all parties aud by all 
Judges who were cognizant of the case : 
throughout the whole of the proceedings 
no objection was ever raised to his inter¬ 
vention ; he was allowed the privileges of 
a party by the examination of his wit¬ 
nesses, and otherwise : and he was sub¬ 
jected to all the inconveniences of a suit¬ 
or by the condemnation in costs in vir¬ 
tue of the ultimate decree. 

Looking at all that passed, and con¬ 
sidering that iu every possible point of 
view the Zemindar had an interest to pro¬ 
tect before the Collector, we think it quite 
vain to contend that he was not both de 
facto aud de jure a party to this case, or 
that he had not a sufficient interest to 
justify him in assuming that character, or 
that the Collector aud Commissioners 
were in error in so receiving him ,• there¬ 
fore, we think that the plea to the 
jurisdiction has entirely failed on that 
ground. 

We will now follow the course of these 
proceedings so far as it is necessary for 
ojur present purposes. Mr. Henry Be- 
resford having made an investigation, 
which, to him, appeared to be satisfactory, 
having previously prohibited the Zemindar 
from collecting the rents from the dis¬ 
puted lands, on the 28th of January, 1838, 
gave his decision, and, by that decision, 
14,816 beegahs of land were subjected to 
assessment: the Zemindar appealed to 
the appellate Court, namely, to the Spe¬ 
cial Commissioner of Revenue, under Ben. 
Reg. III. of 1828. On the 6th of Decem¬ 
ber, 1841, Mr. Moore pronounced judg¬ 
ment, to the effect that 3513 beegahs 
alone were assessable, and that the col¬ 
lections made by Government ou other 
lands should be restored to the possessors: 
on the 8th of March, 1842, this judg¬ 
ment was confirmed by Mr. D’Oyiy, 
another Special Commissioner. On the 
21st of September, 1847, a petition for 
a review on behalf of the Government was 
presented to Mr. Edward Currie, another 
Special Commissioner, which petition of 
review was granted. A hearing took 


place accordingly. Mr. Currie reversed 
the judgment of the 8th of March, 1842, 
by an Order bearing date the 24th of 
April. 1848, which was confirmed by Mr. 
Jackson, in June, 1848. 

Although the question which we have 
now to determine is distinct from that of 
the merits of the case, yet it is one of 
very grave importance, as it respects the 
rules to which the Special Commissioners 
are to be subject in reviewing a decision 
which has been made in a resumption 
suit. We proceed to consider whether 
the review was granted in conformity with 
the Regulations existing at that time with 
respect to the granting a review. 

Before we enter into the particulars of 
that question, we deem it right to notice 
an objection which was taken at the bar 
on the part of the Respondents, that it 
was too late now to impugu the regularity 
of the proceeding to grant the review* 
that if the Appellant deemed himself ag¬ 
grieved by it, he ought to have appealed 
at the time, and that he was too late in 
doing so after a decision had been pro¬ 
nounced against him. 

We are of opinion that this objection 
cannot be sustained. We are not aware 
of any law or Regulation prevailing in 
India which renders it imperative upon 
the suitor to appeal from every interlocu¬ 
tory Order by which he may conceive 
himself aggrieved, under the penalty, if 
he does not so do, of forfeiting for ever 
the benefit of the consideration of the ap¬ 
pellate Court. No authority or precedent 
has been cited in support of such a pro¬ 
position, and we cannot conceive that any¬ 
thing would be more detrimental to the 
expeditious administration of justice than 
the establishment of a rule which would 
impose upon the suitor the necessity of 
so appealing; whereby on the one hand 
he might be harassed with endless expense 
and delay, aud ou the other inflict upon 
his opponent similar calamities. We be¬ 
lieve there have been very many cases be¬ 
fore this Tribunal iu which their Lord- 
ships have deemed it to be their duty to 
correct erroneous interlocutory Orde s, 
though .not brought under their consi¬ 
deration until the whole cause had been 
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decided, and brought hither by appeal for 
adjudication. 

Before considering whether the review 
was granted in conformity with the Re¬ 
gulations, let us look a little to the prin¬ 
ciples upon; which' we- think lapse of time 
is a. most important consideration. In 
the present case, five years and a half 
had passed away since the origiual deep 
siou. Surely, whatever may be the true 
import of. the Regulations, the parties in¬ 
terested in the decision which* had been 
made, were entitled-, after the lapse of a 
sufficient period, no appeal having been 
asserted or petition for a review present¬ 
ed, to conclude that the Government ac¬ 
quiesced in. what had been done by the 
Special Commissioners, and,, in that ra¬ 
tional conviction, to-deal with the proper¬ 
ty upon the footing of the past decision. 

Now, what are the evident consequen 
ces of delay, unless justified by particular 
circumstances? Those consequences are, 
that all the arrangements between man 
and man, concluded without any reason 
to suppose they Were, impeachable, may 
be set aside aud thrown into confusion ; 
producing,, at one time, severe hardship 
to the proprietor, at another equal evil 
consequences to those 1 who dealt with 
him : thus all such arrangements and 
transactions, which are the very life and 
soul of property,, aud which it is equally 
the interest of the Government to sup¬ 
port aud encourage, may be disturbed to 
the detriment of all coucerned. We 
think, for these reasons, that it must 
have been the wish aud intention, as well 
as the interest, of Government, so to 
frame the Regulations that these princi¬ 
ples should be carried into effect, aud 
that after a decision was past, unques¬ 
tioned by appeal, its finality should be 
left in doubt no longer than the requi¬ 
sites of justice imperatively demanded. 

Let us now address our attention to 
the Regulations which have passed rela¬ 
tive to the- question of grauting a review. 
It must be borne in miud that a review 
is perfectly distinct from an appeal $ it is 
quite clear from the Regulations, that 
the primary intention of granting a re¬ 
view was a reconsideration of the same 
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subject by the same Judge, as contradis¬ 
tinguished to an appeal, which is a hear¬ 
ing before another Tribunal. We do not 
say that there might not be cases in which 
a review might take place before another 
aud a different Judge ; because death otf 
some other unexpected and unavoidable 
cause might prevent the Judge who made 
the decision from reviewing it; but we do 
say that such exceptions are allowable 
only ex necessitate. We do say that in all 
practicable cases the same Judge ought 
to review ; and that for the attainment of 
that object, expedition in presenting a 
petition for the review is indispensable, 
and the only practicable course for attain¬ 
ing that end by accelerating the hearing 
of the review before accident or unexpect¬ 
ed events shall have removed the original 
Judge. Looking at all these circum- 
stauces, we should naturally 'expect to 
meet iu the Regulations upon this subject 5 
such provisions as would prevent the 
evils necessarily incidental to delay and 
procrastination. 

It may be well to observe, that the 
Regulations respecting the resumption of 
lands, and the subjecting them to be as¬ 
sessed, are Regulations in themselves al¬ 
most necessarily, severe in their opera¬ 
tion ; and while we give to thefm the 
force and effect which we are bound to 
do, as the subsisting law upon this sub¬ 
ject, we cannot, and ought not, to forget, 
that though it is manifestly, at first sight, 
the interest and duty of Government to 
bring under taxation as large an extent 
of land as possible, yet that it is equally 
the interest aud the duty of Government 
to protect the rights of property-for if 
sugIi rights be not protected, tlierb can 
be no security for the prosperity of any 
country. For these reasons we must 
deem it to be our duty, in interpreting 
aud carrying into effect these Regulations, 
to give full force and effect to those pro¬ 
visions which were manifestly intended to 
protect the rights of property, and pre¬ 
vent a vexatious interference with those 
rights. 

By Regulation III. of 1828, sec. 4, cl. 

5, it is enacted, that the rules prescribed 
by the existing Regulations, regarding a 
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review of judgment by the Civil Courts, 
are to be held applicable to proceedings 
by the Special Commissioners in revenue 
cases; those rules are to be found in Re¬ 
gulation XXVI. of 1814, and in the 4th 
section. There has been much discussion 
at the Bar, as to whether the provisions 
contained in the 2nd clause of this sec¬ 
tion are applicable to the preseut case, or 
whether it falls within the operation of 
the 3rd clause. The 2nd clause directs 
that the petition for review shall be pre¬ 
sented within three calendar months ; this 
provision, however, admits of an excep¬ 
tion, by providing that if the parties pre¬ 
ferring the same shall be able to show 
just and reasonable cause for not having 
preferred such application within the li¬ 
mited period, such review will be allowed. 
It has been contended that if the Court, 
that is the Special Commissioner in this 
case, is satisfied, no further inquiry can 
take place. But we think it clear that 
this argument cannot be sustained ; for 
in the same clause the Courts are required 
to state at large their reasons for admit¬ 
ting such applications after the limited 
period : if they refuse the review, the de¬ 
cision of the Court below is final; if they 
admit it, it must be reported to the Sud- 
der Court, and the Sudder Court may 
grant it if they think fit. It is manifest¬ 
ly clear, therefore, by the provisions of 
these two clauses, first, that to admit ap¬ 
plications is not to grant a review ; and, 
secondly, that all that they may do is 
examinable by the Sudder Court. 

We are, however, of opinion, that the 
2nd and 3rd clauses of this section must 
be read together, and that suoh of the 
substantial enactments of both as are in 
their nature applicable to the Court of 
the Special Commissioner, regard being 
had to its independence of the Sudder 
Dewanny Adawlut, must be held to have 
been applied to it by the Regulation III. 
of 1828, sec. 4, cl. 5. We do not appre¬ 
hend that a decree passed by Special 
Commissioners is to be subject in all res¬ 
pects to the rules applicable to a decree 
by a Zillah , City, or Provincial Court; 
and we think so, because the proceedings 
of the Special Commissioners are not sub¬ 


ject to the cognizance of the Sudder 
Court; whereas, by the provisions of this 
Regulation, any Orders of the Courts 
specified, granting a review, must receive 
confirmation from the Sudder Court. 

The construction which the Sudder 
Court has put on these Regulations, by 
framing its own procedure on reviews, by 
the provisions of the 2nd and 3rd sections 
viewed together, is also the construction 
which their Lordships think applicable to 
reviews of the judgments of the Special 
Commissioners. 

Whenever, therefore, a petition for a 
review of auy judgment of the Sudder 
Court is presented after three months, it 
is- indispensable that tho party preferring 
such petition should, in the first instance, 
account for the delay. 

The delay being satisfactorily account¬ 
ed for, the review is to be granted, if, 
upon a consideration of the reasons stated, 
the circumstances of the case shall ap¬ 
pear in justice to require it. We think 
that the true construction of these clauses 
is a consideration of the reasons stated in 
the petition presented for a review, and 
not of other reasons which might be sug¬ 
gested, but are not to be found in the 
petition. 

To manifest the great care which the 
Government of India provided as a guard 
against improperly grauting a review of a 
judgment, the Sudder Court is required 
to record on their proceedings the grounds 
upon which the review is granted. 

We are of opinion that all the Regula¬ 
tions, applicable to the grauting of a re¬ 
view by the Sudder Court of its decrees, 
are applicable to the proceedings of the 
Special Commissioners, in granting a re¬ 
view of their own decrees. 

We have, therefore, in this case to con¬ 
sider two things : first, whether just and 
reasonable cause has been Bhowu for the 
delay in presenting the petition for re¬ 
view ; and secondly, whether the circum¬ 
stances of the case, in justice, required it 
should be granted. 

In order to prosecute our inquiry into 
these questions, we must look to the pe¬ 
tition for the review of the decree of Mr. 
Moore and Mr. D’Oyly, presented on be- 
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half of the Government on the 21st of 
September, 1847. 

We are unable, from a perusal of that 
document, to discover any satisfactory 
reason for the delay which has occurred ; 
indeed, 'there is not to be found in this 
petition any attempt to state any reason 
■why, looking to all the facts and circum¬ 
stances as they existed at the time of the 
judgment of Mr. Moore and Mr. D’Oyly, 
the petition might not have been present¬ 
ed within the three months. 

But true it is that circumstances might 
have come to the knowledge of the Govern¬ 
ment afterwards, which may at once justi¬ 
fy the delay, and also the granting a re¬ 
view, because, giving a liberal construc¬ 
tion to the Regulations of 1814, there 
might be cases in which fresh evidence 
would be admissible. 

We are, however, of opinion, that for 
grantiug a review in the cases we have 
just supposed to exist, the causes account¬ 
ing for the delay, and intended to justify 
the grant of a review, ought to be of 
grave importance. 

Indeed, it is quite manifest that this 
must be so, or the litigation might be 
indefinitely suspended, and all the evils 
incidental to the uncertainty of the rights 
of property incurred. 

Let us look again to the petition for 
review. The first statement is simply a 
denial of the correctness of the past de¬ 
cision. The first reason assigned is, that, 
on the 25th of August, 1842, Mr. Elliott 
and Mr. D'Oyly came to a contrary con¬ 
clusion on similar premises. Assuming 
the fact to be so, and, for the moment, 
that it was good cause for asking for a 
review, it is manifest that such cause 
arose five years before the petition was 
presented, and there is not the slightest 
attempt to account for this delay. And, 
further, we are of opinion that, in a case 
of this description, the fact of two Com¬ 
missioners coming to a conclusion not al¬ 
together reconcileable with the prior de¬ 
cree of the Special Commissioners, is not 
a sufficient ground, after the expiration of 
so many years, for the granting a review. 

The only other reasons to be extracted 
from this petition for a review are an im- 
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peachment of the grounds of the judg¬ 
ment of the 8th of March, 1842, with 
which the parties must have been cogni¬ 
zant at the time, and, therefore, would be 
no excuse for delay ,• and a reference to 
certain proceedings had in the Foujdary 
Court. We are somewhat surprised that 
this last circumstance should have been 
introduced as a reason for a review ; for 
we apprehend that the jurisdiction of that 
Court is confined to cases of possession, 
and that it is beyond their province to in¬ 
quire into and ascertain the titles to land¬ 
ed property. 

We derive no light from the decision 
of the Commissioner allowing this review; 
no further reason is assigned. Upon a 
consideration of all these proceedings, we 
have come to the conclusion that, in 
granting this review, the reasons assigned 
are wholly insufficient; that the requisites 
of the Regulations have not been compli¬ 
ed with ; that no just and reasonable cause 
has been shown for the delay in presenting 
the petition; and that that petition does 
not state any circumstances which, in 
justice, require the granting the review. 
It necessarily follows that if the review 
was granted without due regard to the 
Regulations governing such proceedings, 
it, and all that has been done under it, 
must fall to the ground. We shall, there¬ 
fore, humbly advise Her Majesty to reverse 
the decree of the 8th of June, 1848, and to 
affirm the decree of the 8th of March, 
1842; and, further, as imperatively re¬ 
quired by justioe, to condemn the Govern¬ 
ment in all the costs incurred both in 
the Courts below and upon the appeal, in 
all the proceedings since the 8th of 
March, 1842. 

We believe that a decree of this tenor 
will be in strict conformity with the Re¬ 
gulations which have the force of law in 
India, and, at the same time, may con¬ 
tribute to ensure a just confidence that 
these speoial jurisdictions, which in some 
degree displace the ordinary Tribunals of 
the country, will carefully observe those 
rules which have been prescribed to regu¬ 
late their proceedings; rules which have 
been wisely introduced to guard against 
the possible abuse of authority, and a de- 
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parture from which would bo likely to 
produce distrust, and to defeat the prin¬ 
cipal objects of their institution. 


18th March , 1859 . 

Present : 

Members of the Judicial Committee ,--—The 
Right Hon. The Lord Justice Knight 
Bruce, the Right Hon. Sir Edward Ryan, 
the Right Hon. The Lord Justice Turner, 
The Right Hon. Sir Cresswell Cresswell. 

Assessor .—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder Deivanny 
Adawlut, Madras. 

Katohy Kullyana Ran- \ 
gap pah K alack a Tola V Appellant , 
OODIAR,* ... j 

versus 

Baloosamy Chetty, ... Respondent. 

From tlio instrument, in question, not being 
brought forward or mentioned on a previous occa¬ 
sion when the matter was contested, the existence 
of warm and hostile litigation between the parties, 
on the alleged date of its execution, and from the 
evidence and other circumstances of the case, the 
decision of the Sudder Court in favor of the in¬ 
strument set aside. 

The Lord Justice Knight Bruce : 

This was an appeal from a decree of 
the Sudder Dewanny Adawlut at Madras, 
reversing a judgment pronounced by the 
Zillah Judge of Trichinopoly, before 
whom proceedings by plaint had been in¬ 
stituted for the purpose of recovering 
against the present Appellant an alleged 
debt stated to be due from his father. 
The Judge of the Zillah Court of Trichi¬ 
nopoly not being satisfied with the evi¬ 
dence, pronounced against the demand. 
The Sudder Dewanny Court having taken 
a different view of the evidence, came to a 
different conclusion, and this appeal is 
the consequence. 

The original plaint was filed in the 
early part of the year 1847, and proceed¬ 
ed upon a Bond of old date, given, or 
alleged to have been given, by the father 


of the Defendant, the Appellant here; and 
inasmuch as the suit would have been 
barred by length of time, unless some¬ 
thing had taken place subsequent to the 
Bond, the suit also proceeded upon an 
agreement of a later date, which would 
bring the demand within time. The 
agreement is in these words .-—[His Lord- 
ship read it, Moore’s Ind. Appl., p. 22 7, 
and proceeded.] 

This instrument purports to be signed 
by Katchy Rangappah Kalacka Tola 
Oodiar, the then Zemindar , and there are, 
or purport to be, four attesting witnesses. 

The Zillah Judge was of opinion that 
this was not shown to be a genuine docu¬ 
ment > and having come to that conclu¬ 
sion, the inevitable consequence was the 
dismissal of the suit. On appeal the^Sud¬ 
der Dewanny Court, as has been 'Said, 
came to a different conclusion. 

Now, the attesting witnesses, or alleged 
attesting witnesses to this document, have 
been examined, and some other persons 
who are alleged to have been present; 
but, in their Lordships’ judgment, they 
are not persons of a station or position, or 
in circumstances likely to have brought 
them upon the scene as witnesses on the 
occasion to which their testimony is ap¬ 
plied. That consideration, however, 
would, in their Lordships’judgment not 
of itself have been fatal to the demand, 
but for some other considerations which 
present themselves. 

It appears that this claim was brought 
forward during the infancy of the pre¬ 
decessor of the present Appellant, who 
was the son of the original debtor, who 
was stated to have entered into the Bond, 
and it was brought before the Collector. 
The matter was debated, and the claim 
was rejected by the Collector in the year 
1841 ; and one of the most remarkable 
circumstances in the case is, that although 
the demand was then disputed, and suc¬ 
cessfully disputed, and, as has been said, 
rejected, the. alleged agreement of the 
10th of February, 1835, which, if genuine, 
cleared the matter from all doubt as to 
the truth and honesty of the debt, was 
not brought forward, and was not alleged 
to be in existence. 


# 7, Moore’s I. A., p, 224. 
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Of course it became necessary in the 
present suit for the Respondent, the al¬ 
leged creditor, when he brought that 
agreement forward, to state a reason of 
some kind for not having produced it be¬ 
fore ; and his reason was singular enough. 
He had claimed the debt as one imme¬ 
diately due, but this document of 1835 
had extended the time for the payment of 
the debt, and accordingly it would have 
appeared that he had instituted the suit 
at a time at which he could not have sus¬ 
tained it; and he says that that was his 
reason for not bringing it forward at that 
time ; a circumstance at once and ob¬ 
viously bearing against the truth and in¬ 
tegrity of a person who could so conduct 
himself. 

There is another consideration bearing 
importantly upon the probabilities of the 
case. The date of this document is the 
10th of February, 1835, and it appears 
plainly from the proofs in the case, that 
the alleged parties to that agreement were 
at the moment engaged in warm and hos¬ 
tile litigation at the time : which was not 
determined until some time after. It is, 
therefore, manifest, that it was in the 
highest degree improbable that in such a 
state of things the alleged parties to the 
agreement would have signed such a 
document, or entered into such an agree¬ 
ment. 

There is yet another circumstance to 
which their Lordships think it not im¬ 
material to allude, namely, that docu¬ 
ments are mentioned by the alleged credi¬ 
tor of various kinds, as evidencing the 
demand, and in effect establishing it, 
which w’ere never seen, and which were 
never brought forward. 

Now, their Lordships certainly, if the 
matter had come before them originally, 
as it did before the Zillali Judge, would 
have come to the same conclusion, name¬ 
ly, that the original demand, which could 
alone sustain the suit, was not proved. 

The Judge of the Sudder Dewanny 
Court appears to have considered that if 
the document had been fabricated, it 
would have been made more consistent 
with probability, and not have borne the 
date or applied to the time which it did ; 
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but it is to be remarked, that it was 
necessary to give it a date anterior to the 
death of the alleged debtor, who died in 
the month of July, 1835, the year in the 
February of which this document was al¬ 
leged to have been executed. Their 
Lordships, therefore, must respectfully 
dissent from that observation made by 
the learned Judge upon this part of the 
case, seeing that if forgery was the intent, 
the intending forger was in a strait, ob¬ 
liged by the force of circumstances to 
select a date necessarily carrying with it 
some degree of credibility. 

Their Lordships, therefore, think, that 
in such a state of the evidence in support 
of the claim, the conclusion of the Zillah 
Judge, which was only that the demand 
had not been proved, is shown to have 
been right. We take the same view, as 
has already been stated, as the Zillali 
Judge did; and considering that their 
Lordships will humbly recommend to Her 
Majesty to reverse the judgment imme¬ 
diately appealed from, and that the ori¬ 
ginal plaint should be dismissed, we 
think that the Appellant should have his 
costs, not only in the Courts of India, but 
also here. 


15 th , 16th and 17th March, 1859. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. The Lord Justice Knight Bruce, 
the Right Hon. The Lord Justice Turner, 
the Right Hon. Sir Edward Ryan, and the 
Right Hon. Sir Cresswell Cresswell. 

Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Supreme Court at 
Madras. 

The East India Comp any,* Appellants, 

versus 

Andrew Robertson, John ) n 7 J 
Goldingham and others, ) indents. 

This was a suit for a refund on repayment of the 
surplus, or excess paid by a subscriber to the 
Madras Civil Service Annuity Fund with interest. 


* 7i Moore’s I. A., p. 36L, 
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The Madras Supreme Court decreed the claim. 
The East India Company appealed. 

Held, that the Company though not bound by 
any positive alteration of the rules, are precluded 
by their conduct, and sanctions of the refunds as 
having been made in the due course of practice, 
from disputing the right of the Respondent to have 
the excess of his subscriptions beyond the half 
value of his annuity refunded to him. 

Held , that the Company cannot be relieved from 
the consequences of this alloged mistake, as the 
conduct of the Company has placed the subscribers 
in a position, in which they cannot be restored to 
their original rights. 

Held, that the revised rules could not operate 
retrospectively to destroy rights, which had been 
acquired before they were passed. 

20tli June , 1859. 

The Lord Justice Turner : 

This is an appeal by the East India 
Company from a decree of the Supreme 
Court of Judicature at Madras, by which 
that Court declared the Respondent, 
Robertson, to the entitled to a refund or 
repayment of the surplus, or excess, paid 
by him to the Madras civil service an¬ 
nuity fund, as a subscriber to the fund, 
with interest from the 28th of April, 1855 
(the date to which the Respondent’s ac- 
count was made up by the trustees of the 
fund), to the day of payjnent, at the rate 
of £5 per centum per annum ; and the 
Court decreed the East India Company 
to pay to the Respondent the sum of Rs. 
44,069, the amount of such surplus, or 
excess, and interest; and the Court also 
declared that the East India Company 
was liable to pay to the Respondent an 
annuity of £1,000“, up to the time of his 
death, and decreed the Company to pay 
the same accordingly j and, further de¬ 
creed the Company to pay the Respon¬ 
dent’s costs of the suit. There were some 
further directions in the decree as to acts 
to be done by the trustees of the fund, 
for the purpose of affectuating the payr 
ments decreed to be made by the Com¬ 
ply* but it is unnecessary to refer par¬ 
ticularly to those directions, the Company 
having very properly, upon the hearing of 
the appeal, taken upon themselves the 
case of the trustees. 

The Madras civil service annuity fund 
had its origin in the year 1800, when it 
was determined that the objects of an in¬ 
stitution, which had been founded in the 


year 1787, to provide for the widows and 
children of the civil servants of the Mad¬ 
ras Presidency, should be extended for 
the purpose of securing to a certain num¬ 
ber of the civil servants of the Presidency 
annuities on which they might retire 
from the service. 

This extension was carried into effect by 
a deed poll, dated the 1st of September, 
1800. In .the year 1814, the funds of 
the institution, to which the East India 
Company were large contributors, had 
greatly accumulated, and it was deter¬ 
mined to separate the charity and annuity 
branches of the fund, and to increase the 
number of the annuitants. 

A deed poll, dated the 1st of July, 1814, 
was accordingly executed by a large num¬ 
ber of the civil servants of the Presidency. 
The provisions of this deed were to this 
effect: the accumulated funds of the in¬ 
stitution were assigned to trustees, as to 
6ve-eighths, in trust for the charity 
branch ; and as to the remaining three- 
eighths, in trust for the annuity branch. 
There were to be seven trustees of the 
funds, of whom the Chief Secretary and 
the Accountant-General of the Madras 
Government were to hold the office ex 
officio, and the others were to be annually 
elected. The Sub-treasurer of the Mad¬ 
ras Government was to be the treasurer 
of the institution, and the moneys belong¬ 
ing to the fund were either to be kept in 
the public treasury, or invested on public 
Government securities; and as to the 
annuity branch, in order to secure the 
payment of twenty-three annuities of 
£400 each, a capital of two and a half 
lacs of star pagodas was to be raised by 
the three-eighths of the capital belonging 
to the fund and the accumulations upon 
it, and by the contributions of the East 
India Company, and the payments of the 
parties to the deed. Each party was to 
pay to the annuity branch two per cent, 
per annum on all his salaries, allowances, 
emoluments, and fees of office, until the 
two and a half lacs of star pagodas should 
have been accumulated; but no party 
was to be required to subscribe towards 
forming the accumulated capital more 
than 2,500 pagodas. When the two and 
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a half lacs of star pagodas should have 
been accumulated, the rate of subscrip¬ 
tion was to be reduced to such an amount 
as would provide the annual sum of 8,000 
pagodas, being the sum required, with 
the interest, on the accumulated capital, 
to answer the twenty-three annuities of 
£400. Each of the annuities was to be 
payable for the life of the person accept¬ 
ing it. The annuities were to be offered 
to the civil servants, parties to the deed, 
according to their seniority, but no party 
was to be allowed to accept an annuity 
from the fund until he should have paid 
to the annuity branch the sum of 2,000 
pagodas. The number of the annuities 
was not to exceed twenty-three, unless 
the Court of Directors should previously 
sanction an increased number. Any party 
accepting an annuity was to resign the 
service before the 1st of January next 
following his acceptance. 

Another deed poll, dated the 1st of 
May, 1818, was afterwards executed by 
many of the civil servants of the Presi¬ 
dency. By this deed, after reciting the 
deed poll of 1814, it was agreed that 
sixty annuities of £600 sterling should 
thereafter be granted and paid to the per¬ 
sons who were parties to the recited deed, 
and to that deed, under the same provi¬ 
sions, however, as were contained in the 
recited deed as to the annuities of £400 ; 
it was further agreed that none of the 
parties to the deed should be allowed to 
accept an annuity of £600, until he 
should have paid to the annuity branch 
of the fund the sum of 5,940 pagodas, 
except that a remission or abatement was 
to be made in favour of certain parties. 
It was also agreed that the increased 
monthly contribution to the annuity 
branch of the fund should be paid by 
each of the parties to the deed so long as 
he continued to receive salary, allowance, 
emoluments, or fees of office, notwithstand¬ 
ing he might have subscribed the whole 
of the 5,940 pagodas j and the contribu¬ 
tion thereafter to be made by the parties 
to the annuity branch was fi*ed at the 
rate of three and three-quarters per qent. 
per annum, on all salaries, allowances, 
emoluments, and fees of office. 
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In the year 1824, the East India Com¬ 
pany concurred with their civil servants 
in Bengal in the establishment of a fund 
for granting them annuities on their re¬ 
tiring from the service. The principles on 
which that fund was to be established, and 
the rules by which the application of it 
was to be governed, were contained in a 
despatch from the Court of Directors to 
the Government of India, dated the 8th 
of December, 1824, and in a paper append¬ 
ed to that despatch, containing the regu¬ 
lations of the fund as proposed by a com¬ 
mittee of the Bengal civil servants, with 
the alterations in those regulations whioh 
the Court of Directors considered to be 
necessary. 

The despatch is to this effect : it no¬ 
tices, in the early part of it, the annuity 
funds at Madras, and that at Madras the 
condition of the grant of the annuities 
was that the grantee should have paid, 
either in subscriptions to the fund, a cer¬ 
tain aggregate sum, or that he should pay 
the difference between such sum and the 
amount of his subscriptions. It then 
points out, in paragraph 40, that an an¬ 
nuity fund to be successful must derive 
material assistance from the Company j 
and then in paragraphs 41, 42, 43, it pro¬ 
ceeds thus :—“ 41. A contribution to an 
annuity fund from the Company is evi¬ 
dently a boon to the service, and operates 
precisely in the same way as if the Com¬ 
pany itself were to grant annuities to 
civil servants upon retirement, so that the 
real pecuniary advantage to the service 
of a fund so constituted is, that a civil 
servant, when he retires, has in addition 
to his own savings, whether they have ac¬ 
cumulated in the shape of subscriptions 
to the fund, or in any other mode, a life 
annuity proportionate to his share of the 
Company’s contribution to the fund ; and 
if, in aid of their direct contribution, the 
Company protect the fund from loss by 
establishing fixed rates of interest and 
exchange, then the servants derive the 
further advantage of individual protection 
from these contingent losses to the extent 
of their individual property in the fund. 

“ 42. With a view to establish a fund 
on such liberal principles as to insure its 
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success as a measure highly beneficial to 
the whole service, we conceive that the 
Company’s contribution should be propor¬ 
tionate to the contribution of the service, 
and the amount of both must necessarily 
be fixed in relation to the extent of the 
advantages which the fund may be des¬ 
tined to afford. 

“ 43. These advantages should cer¬ 
tainly be considerable, because, in order 
that the fund may be beneficial to the 
service, it is important that all the an¬ 
nuities from it, as they accrue, should be 
accepted by old servants, so as that the 
fund may not be instrumental to the re¬ 
tirement of young and active servants; 
and it cannot be expected that old ser¬ 
vants in the possession, as they generally 
are, of lucrative offices, would be tempted 
to retire if the annuity did not afford a 
material addition to such income as the 
party may possess.” 

Then in paragraph 44, it states that 
the attention of the Court of Directors 
has been directed to four particulars : 
first, the amount of each annuity $ second, 
the number of the annuitants ; third, the 
proportion of the value of the annuity 
which should be paid by the annuitant; 
and fourthly, the security that the an¬ 
nuities will be regularly paid. 

As to the amouut of the annuity, it 
states, in paragraph 46, that the Direc¬ 
tors have come to the determination that 
the annuities should not fall short of Rs. 
10,000 each, payable in Englaud at the 
rate of 2s. the rupee, being £1,000 ster¬ 
ling. 

Then, as to the number of the annui¬ 
ties, it proceeds in paragraph 47 thus :— 
“The next point which has called for 
consideration is the number of annuities 
which should be granted in each year j 
upon which we have found it necessary, 
in the first place, to determine what 
should be the qualification of an annuitant 
in respect of length of service; and we 
have resolved that a civil servant should 
not be eligible to accept an annuity, un¬ 
less he have been actually in the civil 
service the full period of twenty-five years, 
or upwards, and resident in India in the 
service not less than twenty-two years 


and then in paragraph 48, “ We are also 
of opinion, that the fund should be so 
constituted as to afford a reasonable ex¬ 
pectation that at the end of twenty-five 
years from the date of appointment to 
the service, a civil servant, having com¬ 
pleted the term of actual residence al¬ 
ready specified, would obtain the offer of 
an annuity.” 

And then, in paragraph 51, it states 
that the Directors have determined that 
nine should be the number of the annui¬ 
ties in each year. It then enters upon 
the question as to the proportion of the 
value of the annuities which should be 
paid by the annuitants; as to which it 
proceeds in paragraph 52 thus : ‘‘The 
third point requiring attention, is the pro¬ 
portion of the value of the annuity which 
should be paid by the annuitants, or, in 
other words, what shall be the sum paid 
by a servant, including his accumulated 
subscriptions, to entitle him to an annuity 
if otherwise eligible; upon which point, 
we must observe, that we consider it of 
essential importance that, so far as may 
be practicable, the advantages afforded by 
the fund should be available by those 
eligible to receive them upon terms of 
strict equality.” “ 53. If the annuitants 
were all of the same age when they be¬ 
came such, this point could, in a great 
degree, be accomplished by fixing au 
aggregate sum as the purchase-mouey for 
the annuity ; but as the ages of the an¬ 
nuitants must naturally vary, it follows 
that, to maintain strict equality, the 
amount of the purchase-money should 
depend upon the value of the annuity, 
which, of course, is regulated by the age 
of the annuitant.” “ 54. The Committee 
of the servants upon your establishment 
propose that ‘ any subscriber who may 
accept the tender of an annuity shall be 
required, to entitle him to such an annui¬ 
ty, to pay to the institution the difference 
between two-thirds of the actual value of 
the annuity on his life and the accumulat¬ 
ed value of his previous contribution, in 
case the latter quantity shall be less than 
the former.’ ” “ 55. But as, for the 

reasons already assigned, we have deter¬ 
mined that the annuity be Rs. 10,000, wo 
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"are^of opinion that, in order to render 
that arrangement of important value to 
the service, the proportion of purchase- 
money should be reduced, aud we have 
accordingly resolved to fix it at one-half 
the value of the annuity, according to the 
following table, which is calculated upon 
the principle of our allowing an interest 
of 6 per cent, per annum upon all the 
balances of the fund, as hereafter explain¬ 
ed, viz. :— 


If of the age of 40 years 

Kupees. 

... 1,07,050 

f) 

41 

tt 

... 1,05,800 

>) 

42 

)) 

... 1,04,730 

)> 

43 

tt 

... 1,03,560 

>9 

44 

if 

... 1,02,350 

i > 

45 

ft 

... 1,01,100 
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tt 

... 99,800 

)) 

47 

)t 

... 98,410 

» 

48 

ft 

... 97,070 

)y 

49 

*t 

... 95,630 

t> 

50 

tt 

... 94,170 

ft 

51 

tt 

... 92,730 


52 

ft 

... 91,290” 


“ 56 . 
getting 


Upon this 
an annuity 


principle, a servant 
at the expiration of 


twenty-five years’ service, and at the age 
of forty-five, will pay altogether, includ¬ 
ing interest upon his subscriptions, Rs, 
50,550, for an annuity of Rs. 10,000, in¬ 
stead of Rs. 47,180, the sum proposed by 
the Bengal civil servants, for an annuity 
of Rs. 7,000.” 

“ 57. But although in the mode here 
proposed all servants, upon becoming an¬ 
nuitants, will pay half the value of their 
respective annuities, and no more, and 
will so far be placed upon an equal foot- 
ing, yet it has not escaped our observa¬ 
tion that there will be a material differ¬ 
ence in the value of the risks incurred by 
the several subscribers of losing, by death 
or early retirement, the amount of their 
contributions.” 

And, after pointing out in this 57th 
paragraph the differences of risk arising 
from the different amounts which would 
be payable by the different subscribers 
and the different periods for which they 
would pay, it brings this part of the sub¬ 
ject to a conclusion in the same 57th 
paragraph, in these words ;—“ Thus it is 
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clear that subscribers becoming annui¬ 
tants during the first twenty-five years, 
will not have incurred a risk of equal 
amount, either relatively one with an¬ 
other or with those who become annui¬ 
tants after the expiration of that period. 
Of this advantage, however, existing ser¬ 
vants could not be deprived without sa¬ 
crificing one important object of the fund, 
viz., the inducement which it will afford 
to old servants to retire ; and it may also 
be observed that the benefit which the 
younger servants will derive from such 
retirements, together with the advantage 
which they will severally possess of accu¬ 
mulating a fund for the purchase of the 
annuity by gradual deposits, improved at 
a fixed and favourable rate of interest, 
will, in a great degree, countervail the 
difference of risk as compared with their 
seniors, who will not have enjoyed to the 
same extent the benefit either of accelerat¬ 
ed promotion or accumulation by gradual 
deposits at interest.” 

Proceeding then to the fourth head, that 
of security, it points out, in paragraph 
58, that when an annuity was granted, 
the value of it should be set apart; and 
it then enters upon the means by which 
the advantages to be derived from the 
annuity fund are proposed to be secured, 
and states those means to be, first, by 
subscriptions from civil servants propor¬ 
tioned to their official income, the rate of 
which is fixed at four per cent, upon the 
salaries and allowed emoluments of sub¬ 
scribers ; secondly, by contributions from 
the Company, as to which there are the 
following provisions in paragraph 61 
“With a view essentially to promote the 
welfare of this important class of the 
Company’s servants, to whom is intrusted 
the discharge of very arduous and respon¬ 
sible duties, and from a conviction that 
pecuniary advantages of equal extent 
could not so beneficially be communicated 
in any other mode, we have resolved that, 
provided an annuity fund be formed in 
Bengal, upon the principles explained in 
this despatch, and under such a modifica¬ 
tion as we shall proscribe, of the regula¬ 
tions framed by a Committee of the civil 
servants, on the 28th of January, 1822, 
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the Company shall contribute whatever 
sum may be required in addition to the 
contributions of subscribers, to enable the 
fund to grant such number of annuities 
as may be accepted under the prescribed 
regulations, not exceeding nine per an¬ 
num.” Then paragraph 62 says,—“With 
this view, we desire that the fund be an¬ 
nually credited with a sum equal to the 
amount yielded within the year by the 
subscription of four per cent, on the offi¬ 
cial incomes of the subscribers, and that 
you receive into deposit, and allow inter¬ 
est at six per cent, per annum, to be com¬ 
puted annually upon the balance belong¬ 
ing to the fund ; we also desire, that if, at 
the expiration of five years from the date 
of the institution of the fund, the balance 
shall be less than the amount apparent in 
the prospective calculation contained in 
a subsequent part of this despatch, the 
fund be credited by you with the amount 
of the deficiency ; that if, on the other 
hand, the balance shall exceed the balance 
so calculated, then an annual deduction 
equal to the income derived from the 
excess of balance shall be made either 
from the Company's contribution, or from 
the rate of interest allowed on the ac¬ 
cumulations of the fund, at the option of 
the Court of Directors; that a similar 
adjustment be effected at the expiration 
of each succeeding five years; and that, 
when the fund shall have arrived at the 
twenty-fifth year of its operation, the table 
of the valuation of annuities be corrected 
according to the experience of the inter¬ 
vening period, and the Company’s con¬ 
tribution be then finally limited to the 
sum which, when added to the contribu¬ 
tions of subscribers, and to the income 
derived from the accumulated balance, 
will make a total income equal to the 
grant of nine annuities annually, accord¬ 
ing to the valuation which shall then be 
fixed. 

“ 63. Upon the principle which we 
have thus explained, the number of nine 
annuities annually is virtually guaranteed 
by the Company, and the Company’s con¬ 
tribution is limited to the amouut neces¬ 
sary for the accomplishment of that 
important object. 
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“ 64. We have further resolved that 
an interest of six per cent, per annum be 
allowed on the funds * set apart for the 
payment of annuities.” 

And, thirdly, by fines for subscribers 
on becoming annuitants, which are refer¬ 
red to in paragraph 66, in these terms :—■ 

“ There is another large source of income ; 
viz., the difference between the accumulat¬ 
ed value of a subscriber’s contributions, 
and one-half of the value of his annuity. 
This, in the earlier periods of the opera¬ 
tion of the fund, will be considerable, but 
its amount will, of course, decrease 
annually until the end of twenty-five 
years, when we calculate that the accu¬ 
mulated value of a subscriber’s contribu¬ 
tions for the whole of that period will 
average Us. 38,876 ; that the age of the 
subscriber will be about forty-five, and 
half the value of the annuity Rs. 50,550 ; 
so that the fine to be paid up on becom¬ 
ing an annuitant, after having subscribed 
to the fund for twenty-five years, will be 
about Rs. 11,674. Iu this view, therefore, 
when the fund shall have been in opera¬ 
tion twenty-five years, its income from 
fines will probably average Rs. 1,05,066 
per annum.” 

The despatch then, after expressing the 
wish of the Directors to bring the fund 
into operation with the least practicable 
delay, sets out a prospective calculation 
of the receipts and disbursements of the 
fund, proceeding upon this footing : first, 
the ages of the subscribers at the times 
when they would become annuitants are 
estimated, the age iu the eighth and sub¬ 
sequent years being taken to be forty-five, 
aud then the average of the salaries of the 
Bengal civilians at the several periods of 
their service are taken, aud from these 
data the income to be derived from fines 
is calculated; theu the entire income in 
each year from contributions aud fines is 
computed, and the expenses and the value 
of the nine annuities at the expiration of 
the year are deducted, and thus the state 
of the fund at the end of each of the first 
twenty-four years is ascertained ; the re¬ 
sult of the calculation, as summed up in 
paragraphs 72 and 73, being that, at the 
end of the twenty-fourth year, there will 
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exoeeding the value of nine 
annuities, upon lives of forty-live. 

Paragraphs 74 and 75 then point out 
possible disturbances in these calculations, 
in these terms“ 74. It is probable 
that in the course of the years included 
in the foregoing statement some of the 
subscribers, by obtaining accelerated pro¬ 
motion through the retirements occasioned 
by the fund, will have contributed a 
larger amount iu the shape of subscrip¬ 
tions than has been assumed, but this 
effect will in a great degree be counter¬ 
balanced by the cases in which the 
contributions of subscribers will be sus¬ 
pended for the period of their absence to 
Europe under the regulations announced 
in this despatch. 

“ 75. Any variation of importance that 
may occur in the actual result, as com¬ 
pared with our calculation, will be 
satisfactorily adjusted by the arrangement 
which we have prescribed in the 62nd 
paragraph. ,, 

And, lastly, the despatch states that 
the Directors have determined that every 
annuity, as it should become due, should 
be paid over by the managers of the fund 
to the Government of Bengal, and issued 
to the annuitant by the Company in 
England at an oxchauge of 2s. the sicca 
rupee. 

The regulations of the fund, as altered 
by the Court of Directors, which were 
appended to the despatch, so far as mate¬ 
rial to the question before us, were as 
follows :—The subscribers were to contri¬ 
bute one twenty-fifth part of their salaries 
and other emoluments. The annuities 
were fixed at Rs. 10,000 each, payable iu 
England at 2$ the rupee, being £1,000 
sterling. They were to be tendered to 
the subscribers having served iu the civil 
service twenty-five years, and actually 
resided twenty-two years of that period in 
India, according to their seniority on the 
gradation list of the service as fixed by 
the Court of Directors : and the right of 
preference was not to be barred by refusal 
in a preceding year. 

The number of annuities was not to be 
more than would complete nine per 
annum. The actual value of annuities 
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tendered and accepted was to be passed 
to a separate account on the books of the 
institution, under the head of appropriat¬ 
ed funds, and to the debit of this ac¬ 
count were to be entered all payments in 
satisfaction of annuities. Any subscri¬ 
ber having resided in India in the civil 
service not less than twenty-two years, 
and been a member of the institution the 
full period of twenty-five years, retiring 
from the service before the option of an 
annuity should devolve on him, was to be 
entitled to the same in his proper turn, 
without any payment to the fund, save 
what might be claimable under the follow¬ 
ing rule ; and any subscriber so retiring 
previous to having paid the subscription 
for the aforesaid period of twenty-two 
years, was to be similarly entitled, provid¬ 
ed he continued to contribute for the 
deficient years, according to the average 
of the contributions of those of his own 
standing, or made such payment in hand 
as the manager should regard as equiva¬ 
lent. Any subscriber who might accept 
the tender of an annuity was, in order to 
entitle him to such aunuity, to pay to 
the institution previous to. the date at 
which the annuity was to commence, the 
difference between oue-half of the actual 
value of the annuity on his life, and the 
accumulated value of his previous contri¬ 
butions, in case the latter quantity should 
be less than the former. Any member so 
choosing might decline paying the dif¬ 
ference defined in the foregoing rule, and 
was, in such case, to be 1 entitled to an 
annuity diminished in proportion to the 
sum by which the accumulated value of 
his contributions was less than one-half 
of the actual value of an annuity on his 
life. 

Rules 14 and 16 were as follows:— 

“ 14. Any subscriber who may be dis¬ 
missed from the Honourable Company’s 
service shall forfeit all right to benefit by 
the institution, and be entitled to no 
refund of payment which he may have 
made.” “16. The resignation of the 
Honourable Company’s service is an 
essential condition to entitle an individual 
to an annuity from the institution.'’ 

The affairs of the institution were to 
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he managed by a Committee of nine, of 
whom four were to be ex-officio : the Chief 
Secretary to Government, the Accountant- 
General, the Sub Treasurer, and the Civil 
Auditor; the others were to be elected at 
a geueral meeting. Rule 21 was as 
follows :—“ The Sub-Treasurer of Govern¬ 
ment shall, with the permission of his Ex¬ 
cellency the most noble the Governor 
General in Council, be requested to act 
as treasurer to the fund, and all money, 
and securities for money, belonging to 
the fund in India, shall be kept in the 
public treasury, subject to the direction 
and control of the trustees and managers 
of the fund.” 

The funds of the institution, as well as 
those set apart for the payment of an¬ 
nuities as those arisiug from the accumu¬ 
lation of capital, were to be deposited in 
the public treasury. All questions pro¬ 
posed at a general meeting, whether an¬ 
nual or special, were to be determined by 
a majority of three-fourths of the mem - 
bers who might either be present at such 
general meetings or vote thereat by proxy, 
and upon all general questions involving 
any increase or diminution of the rate of 
contributions, or any essential addition to 
or alteration in the original rules and 
principles of the institution, all subscri¬ 
bers in India who might not be able to 
attend the meeting in person were to be 
allowed to deliver their sentiments and 
votes by a written communication to be 
signed by them and addressed to the 
chairman of the meeting ; provided always 
that no decision upon such question 
should be valid or have any effect until 
sanctioned and approved by the Court of 
Directors of the Company, to whom all 
parties considering themselves aggrieved 
by such decision should have a right of 
appeal, and the decision of the Court of 
Directors was, in all cases, to be final. 
The actual value of an annuity on the life 
of any subscriber was to be determined 
by a table annexed. 

Paragraphs 34 and 35 were as follows : 
— “34. To determine the accumulated 
value of the contributions of any subscri¬ 
ber, the accountant shall keep separate 
accounts of the receipts from each mem- 
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ber, and these accounts shall be annually 
made up with the rate of interest at 
which it shall appear the funds of the 
institution may have approved.” “ 35. 

At the close of every third year the 
managers shall, according to the annexed 
talkie, calculate the actual value of the 
pending annuities, and shall then com¬ 
pare the total of their values with the as¬ 
sets belonging to the appropriated funds 
of the institution. Should those assets 
exceed in value the said total, the dif¬ 
ference shall be carried to the credit of 
the unappropriated funds of the society, 
and be available for the purposes of the 
institution. On the other hand, should 
the value of the said assets be less than 
the total aforesaid, the deficiency shall bo 
supplied by a transfer from the latter 
fund to the former.” 

The plan of the Bengal fund hav ; ng 
been thus arranged, the East India Com¬ 
pany were desirous of providing for their 
civil servants at Madras the same advan¬ 
tages as had been conceded to those in 
Bengal; and accordingly they caused a 
copy of their despatch, as to the Bengal 
annuity fund, and of the regulations un 
der which they have given their sanction 
to that fund, to be laid before the mana¬ 
gers of the civil fund at Madras, with an 
iutimatiou that if the subscribers to that 
institution would effect such alterations 
and modifications of the annuity branch 
as would make it correspond with the re¬ 
gulations prescribed for the Bengal fund, 
and would fix their subscriptions to that 
branch at a rate equal to that which had 
been fixed for the Bengal servants, they 
(the Company) would he prepared to 
make the necessary addition to their con¬ 
tribution to the fund. 

In consequence of this communication 
the trustees of the Madras civil service 
fund made a report to their subscribers, 
dated the 22nd of July, 1825, by which, 
after noticing that the Court of Director* 
required a contribution of four per cent, 
upon the salaries and oth< r emoluments 
of their civil servants, and also required 
the payment, as a fine, of half the esti¬ 
mated value of every annuity granted, 
after allowing the annuitant credit for his. 
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iptions and for interest thereupon, 
and after referring to the other parts of 
the Company's plan, and to the difficul¬ 
ties arising from that plan, differing in 
several material points from that by which 
the subscribers to their fund stood pledg¬ 
ed to one another, they proceeded to p<^nt 
out the rules by the introduction of which 
they might be enabled to carry the Com¬ 
pany's plan into effect, and which were as 
follows :— 

‘‘Rule 1. That the present capital of 
the annuity branch of the civil fund shall 
be set apart as appropriated funds for the 
payment of outstanding annuities, and of 
the annuities of £400 which have still to 
be granted as lapses occur. 

“Rule 2. That those annuities shall be 


paid—First, from the Honourable Court's 
annual donation of Rs- 35,000, to the 
annuity branch of the civil fund ; second¬ 
ly, from the interest,- at the rate of eight 
per cent, allowed by the Honourable Com¬ 
pany on the capital to be set apart ; and, 
thirdly, as far as necessary, from the 
capital itself. 

“ Rule 3. That the subscriptions of 
those civil servants who may assent to the 
plan sanctioned by the Court of Directors, 
shall commence at the rate of four per 
cent, on their salaries and other official 
emoluments from the 1st of May, 1825. 

“ Rule 4. That credit shall be given as 
heretofore to each subscriber for the 
amount of his past contributions to the 
annuity branch of the civil fund, but 
without interest, none having heretofore 


been allowed. 

“ Rule 5. That those subscribers to the 
civil fund of 1818 whom circumstances 
may not permit to take advantage of the 
Honourable Court's plan shall continue 
their subscriptions at the rate of three 
and three-quarters per cent., and in their 
turn, as heretofore, shall succeed to an¬ 
nuities of £600, on the terms prescribed 
by the annuity fund of 1818. 

“ Rule 6. That subscribers to the an¬ 
nuity fund of 1818 who may assent to the 
Honourable Court's plan, but may after¬ 
wards be precluded by circumstances from 
qualifying themselves to succeed to an¬ 
nuities according to that plan, shall be 
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permitted to revert to the present annuity 
fund, under the 5th rule. 

“Rule 7. That each member of the 
civil service in India shall be required to 
declare his choice whether he will assent 
to the Honourable Court's plan within 
from the present date, 
and each member of the civil service ab¬ 
sent from India, within 
from the date of his return to India." 

The subscribers to the Madras fund, at 
a meeting held on the 24th of August, 
1825, approved of the adoption of the 
Company's plan in the mode proposed by 
the trustees’ report j and the report having 
been forwarded to the Madras Government, 
the Governor in Council approved of 
the mode suggested by it, as effecting 
as near a conformity between the annuity 
branch of the Madras civil fund and the 
plan for granting annuities sanctioned by 
the Court of Directors, as the nature of 
the case would allow; and, subject to the 
confirmation of the Court of Directors, 
sanctioned, from the 1st of May, 1825, 
the operation of the new annuity fund in 
the manner suggested by the report. Ulti¬ 
mately the Court of Directors, in a des¬ 
patch to the Government of Madras, dated 
the 10th of November, 1826, approved of 
the modifications suggested by the trus¬ 
tees’ report, as the means of introducing 
the new plan, except that, in the first in¬ 
stance, they declined to sanction the re¬ 
version to the old fund by those who 
might join the new scheme, and be unable 
to complete the requisite period of ser¬ 
vice i but we collect from the trustees’ re¬ 
port of the 9th of October, 1851, that they 
afterwards conceded this right. 

There are some passages in this des¬ 
patch of the 10th of November, 1826, 
which seem to be worthy of attention. 
They are as follows : — 

“ 20. We acquiesce in the proposi¬ 
tion that subscribers to the new fund 
shall have credit for the amount of their 
past contributions to the annuity branch 
of the old fund, but without interest, 
none having heretofore been allowed : in¬ 
terest at the rate of six per cent, per 
annum, to be computed annually, will be 
allowed by us upon the subscription to 
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to the regulations 
bcli to the Govern¬ 
ment of Bengal, dated the 8th of Decem¬ 
ber, 1824. 

“ 21. Referring to the principle ex¬ 
plained in paragraphs 49 to 51 of that 
despatch, we have determined that the 
number of annuities to be granted an¬ 
nually to civil servants upon your estab¬ 
lishment shall be four; which number, 
however, is to include any of £600 and of 
£400 to persons not yet retired from the 
service, either by resignation or by an 
absence of more than five years from In¬ 
dia, as well as those of £1,000 under the 
new plan. 

“ 22. In order to accomplish these ob¬ 
jects, a larger proportionate contribution 
than is allowed to the Bengal fund will 
probably be required from the Company, 
because the Bengal allowances being upon 
a larger scale than those of Madras, the 
annual contributions of the service in the 
shape of per-centage upon salaries will be 
larger in Bengal than at Madras ; but, on 
the other hand, the eventual payments in 
the shape of fines or difference between 
the aggregate of annual contributions and 
half the value of the annuity to be re¬ 
ceived from annuitants who have not sub¬ 
scribed, or who have not long subscribed, 
to the old fund at Madras, may be larger 
than the sum to be received from annui¬ 
tants in Bengal. 

“ 23. Another circumstance, there¬ 
fore, which may occasion the necessity of 
a larger proportionate contribution from 
the Company to the new fund upon your 
establishment is, that as most of the sub¬ 
scribers have already contributed to the 
old fund, the amount of those contribu¬ 
tions will go in reduction of the sum 
payable upon their becoming annuitants. 

“ 24. We have not the means of 
making a prospective calculation of the 
progress of the new fund at your Presi¬ 
dency, because we are not in possession 
of the amounts already contributed to the 
old fund by subscribers to the new fund, 
which will materially affect the receipts of 
the latter during the first years of its 
operation. 

“ 25. Neither are we informed how 


frequently existing annuities upon the old 
fund may be calculated to fall vacant. 
This consideration will affect the number 
of annuities expected to become charge¬ 
able upon the new fund. 

“26. We desire that you, who have 
the means of obtaining this and all other 
requisite information, will cause such a 
calculation to be made, embracing the 
period comprised in the prospective cal¬ 
culation included in our despatch to the 
Government of Bengal, dated the 8th of 
December, 1824. 

“ 27. This computation will enable 
you to judge how far an annual contribu¬ 
tion on our part, equal in amount to the 
contributions of our civil servants, is 
likely to render the fund adequate to the 
probable demands upon it. We estimate 
four per cent, upon their salaries to pro¬ 
duce Rs. 1,18,000 per annum. If a con¬ 
tribution of this sum shall be shown to 
be inadequate, we authorize you to in¬ 
crease it, provided it shall not exceed, for 
the present, the sum of Rs. 1,50,000. 

“ 28. You will be enabled to adjust 
the actual results to the necessities of the 
fund every five years, as directed in the 
62nd paragraph of our despatch to the 
Bengal Government; so that the Company’s 
contribution from year to year may not 
materially vary in amount, aud may ulti¬ 
mately be fixed and determined at the sum 
necessary to enable the fund to grant four 
annuities annually. 

“ 29. We also authorize you to credit 
the new fund with interest upon the 
balances at the rate of six per cent, per 
annum. 

“ 30. We shall not object to the new 
fund being brought into operation from the 
1st of May, 1825; that is to say, that 
the contribution of the service and of 
the Company shall commence from that 
date, aud that the first set of annui¬ 
ties shall commence from the 1st of May, 
1826.” 

In the year 1838, the rules of the 
Madras fund, as established in the year 
1825, were published in Madras. They 
provided, in the first place, for the appro¬ 
priation of the capital of the annuity 
branch of the civil fund to the payment 
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ing anuuities, and of the 
annuities remaining to be granted out of 
that fund. 

Rules 4 and 5 were as follows :— 

“ 4. That those subscribers to the civil 
fund of 1818 whom circumstances may 
not permit to take advantage of this plan 
shall continue their subscriptions at the 
rate of three and three-quarters per cent., 
and in their turn, as heretofore, shall suc¬ 
ceed to annuities of pounds sterling, six 
hundred, on the terms prescribed by the 
annuity fuud of 1818. 

“ 5. That subscribers to the annuity 
fund of 1818, who may assent to this plan, 
but may afterwards be precluded by sick¬ 
ness (certified to be of such a nature as to 
render it improbable that they can return 
to the service,; from qualifying themselves 
to succeed to annuities according to it, 
shall be permitted to revert to the annuity 
fund of 1818, under the terms of the 
deed, but the refund of auy sum in which 
the accumulated amount of their subscrip¬ 
tions to this plan may exceed the sum 
payable for the annuity fund of 1818, 
shall not be allowed.” 

The subscribers were to contribute four 
per cent, of their salaries and public 
emoluments. The anuuities were fixed at 
£ 1,000 sterling, and were to be tendered 
to subscribers who had served in the civil 
service twenty-five years, and actually 
resided twenty-two years of that period 
in India, according to their seniority on 
the gradation list of the service as fixed 
by the Court of Directors, and the right 
of preference was not to be barred by re¬ 
fusal in a preceding year. 

Rules 18, 14, 15, 16, 17, 22,23,30, 
34, and 35 were as follows :— 

“ 13. The number of annuities offered 
shall not be more than may complete 
four (4) per annum from the 1st of 
May, 1826 ; these shall be tendered to all 
the qualified subscribers, according to the 
gradation list, with the understanding 
that persons parties to this plan will ob¬ 
tain annuities of pounds sterling, one 
thousand, on the condition herein speci¬ 
fied ; and persons who may have adhered 
to the fund of 1818, will obtain annuities 
of pounds sterling, six hundred, on the 
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terms of that deed. Civil servants suc¬ 
ceeding to an annuity on this plan shall 
not become chargeable on the annuity 
branches of the civil funds of 1800, 1814, 
or 1818. 

“ 14. The actual value of anuuities of 
pounds sterling, one thousand, or pounds 
sterling, six hundred, as the case may be, 
tendered and accepted as above, shall be 
passed to a separate account on the books 
of the institution, under the head of ap¬ 
propriated funds, and to the debit of this 
account shall be entered all payments in 
satisfaction of annuities. 

“15. Should any subscriber having 
resided in India in the civil service not 
less than twenty-two years, and been a 
member of the institution the full period 
of twenty-five years, retire from the ser¬ 
vice before the option of an annuity may 
devolve on him, he shall be entitled to 
the same in his proper turn without any 
payment to the fund, save what may be 
claimable under the following rule. 

“ 16. Any subscriber who may accept 
the tender of an annuity of pounds ster¬ 
ling, one thousand, shall be required, to 
entitle him to such annuity, to pay to 
the institution previous to the date at 
which the annuity is to commence, the 
difference between one-half of the actual 
value of the annuity on his life, and the 
accumulated value of his previous contri¬ 
butions, in case the latter quantity shall 
be less than the former $ but should the 
contributions be in excess, such excess 
shall be refunded These values shall be 
determined as below provided. Such an¬ 
nuity, if required, may be made payable 
either to the date of decease only, or 
quarterly and to the date of decease : the 
first benefit may be secured previous to 
the date at which the annuity is to com¬ 
mence by payment as fine of the value of 
half-a-year’s annuity of Company’s ru¬ 
pees five thousand, as computed in the 
subjoined table; the latter by paying, in 
addition to that fine, the value of an ad¬ 
dition of Company’s rupees two hundred 
and twenty-five, as computed in the same 
table. Subscribers retiring on annuity 
cannot be allowed to purchase only the 
benefit of a quarterly payment, but there 
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illHoe no objection to the other benefit 
being taken singly. 

“17. Any member so choosing may 
decline paying the difference defined in 
the foregoing rule, and shall in such case 
be entitled to an annuity, diminished in 
proportion to the sum by which the ac¬ 
cumulated value of his contributions is 
less than one-half of the actual value of 
an annuity ou his life. 

“ 22. The affairs of the institution 
shall be managed by a committee of seven, 
of whom two shall be ex-officio ; the chief 
secretary to Government and the account¬ 
ant-general. The other five shall be 
subscribers, and elected at a general meet¬ 
ing ; the members of the committee shall 
be also the trustees for the funds of the 
institution. 

“ 23. The sub-treasurer of the Govern 
meut of Fort St. George shall, with the 
permission of the Right Honourable the 
Governor in Council, be requested to act 
as treasurer to the institution, and the 
funds, as well as those set apart for the 
payment of annuities as those arising 
from the accumulation of capital, shall be 
deposited in the public Treasury, subject 
to the direction aud control of the 
trustees and managers of the fund. 

“ 30. All questions proposed at a 
general meeting, whether quarterly or 
special, shall be determined by a majority 
of three-fourths of the members who may 
either be present at such general meetings 
or vote thereat by proxy, but the concur¬ 
rent voices of nine members, at least, 
shall be requisite to determine upon any 
question whatever; and upon all general 
questions involving any increase or dimi¬ 
nution of the rate of contributions now 
fixed or any essential addition to, or altera¬ 
tion in, the original rules and principles 
of the institution which are now establish¬ 
ed, all subscribers in India who may not 
be able to attend the meeting in person, 
shall be allowed to deliver their sentiments 
aud votes by a written communication, to 
be signed by them, aud addressed to the 
managers of the fund, accompanied, if 
they are at Madras, ou the day of such 
meeting, by the certificate of a medical 
gentleman, stating the inability of the 


party to attend the meeting in person ; 
providing always, that no decision upon 
such question shall be valid, or have any 
effect, until sanctioned and approved by 
the Court of Directors of the East India 
Company, to whom all parties considering 
themselves aggrieved by such decisions 
shall have a right of appeal, and the deci¬ 
sion of the Court of Directors shall, in all 
cases, be final. 

‘‘ 34. To determine the accumulated 
value of the contributions of any subscri¬ 
ber. the accountaut shall keep separate 
accounts of the receipts from each mem¬ 
ber, and these accounts shall be annually 
made up with the rate of interest allowed 
by the Company. 

tl 35. At the close of every third year, 
the managers shall, according to the 
annexed tables, calculate the actual values 
of the pending annuities, and shall then 
compare the total of their values with the 
assets belonging to the appropriated funds 
of the institution. Should those assets 
exceed in value the said total, the differ¬ 
ence shall be carried to the credit of the 
unappropriated funds of the society, and 
be available for the purposes of the insti¬ 
tution : on the other hand, should the 
value of the said assets be less than the 
total aforesaid, the deficiency shall be 
supplied by a transfer from the latter fund 
to the former.” 

At the foot of these rules there was a 
table, showing the value of an annuity of 
Rs. 10,000, on lives from 30 to 76, and 
there was a column in this table in which 
the half value of the annuity was set out. 

In the same year 1838, the trustees of 
the Madras fund forwarded to the Govern¬ 
ment of Madras calculations which had 
been made by them in conformity with 
the requisition contained in the 26th 
paragraph of the despatch of the 10th of 
November 1826 ; and in a letter from the 
trustees which accompanied these calcu¬ 
lations there were the following pas¬ 
sages :— 

“ 2. These calculations are two-fold : 
the first exhibiting the prospective assets 
of the fund established by the Honour¬ 
able Court, aud the income with which it 
would commence its twenty-fifth year; 
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;he second the actual results for the 
period of ten years, from 1825-26 to 1834- 
35 inclusive, during which the fund has 
been in operation. 

“3. As stated in our predecessors’ 
letter to your address under date 4th of 
July, 1827, we have experienced some 
difficulty in framing the required calcula¬ 
tions, as we are not aware of the exact 
data on which they should be made. We 
have, however, carefully followed the in¬ 
structions furnished to the Bengal Go¬ 
vernment ; and though still entertain* 
doubts regarding the correctness of the 
data we have adopted, we think it better 
to submit the calculations, in order that 
they may be strictly scrutinised by the 
home authorities, and that the error, if 
any, may be the sooner pointed out and 
corrected. 

“ 7. In the actual operation of the 
scheme, we have made the adjustment re¬ 
quired by the 35th rule, regarding the 
actual values of pendiug annuities at the 
close of every third year. The difference 
which should be credited to the fund, as 
directed in paragraph 62 of the despatch, 
we have not yet applied for, because we 
are desirous that the calculations should 
be previously verified and approved by 
the Honourable Court; but, if verified, 
we shall make due application for it. 

“ 8. The Honourable Court will have 
now an opportunity of viewing the results 
of two successive quinquennial periods; 
and, in order to render the information 
complete, we have caused a separate 
statement to be prepared, showing the 
amount of fine paid by each annuitant in 
the years under consideration, and the 
age of such annuitants respectively.” 

These calculations were also accompa¬ 
nied by the accounts on which they pro¬ 
ceeded, and in these accounts there were 
the following items : In the statement of 
the names of gentlemen who have taken 
annuities from 1825 to 1836, together with 
their ages and the fines paid by them, 

* “ Note. —The balance at the end of 
thirteenth year in the prospective calcu¬ 
lation then begins to diminish, instead of 
increasing as previously.” 
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this item: “ Mr. C. Harris, £1,000 (the 
amount of the annuity), sixty-five (the 
age), aud £3,492. 6s. lid refundedand 
in another account this item : " Amount 
repaid Mr. C. Harris, being the overpay¬ 
ment of the fine due by him.” 

There was also in these accounts an 
item of £213. 6s. 3 d. refunded to Mr. 
William Oliver, on which some reliance 
was placed on the part of the Appellants, 
as having been calculated to induce them 
to believe that these refunds were not in 
respect of excess of subscriptions, it being 
admitted that the refund to Mr. William 
Oliver was not on that account; but it 
is to be observed that a sum of Rs. 4,205, 
is mentioned in the accounts as having 
been paid for fine in respeot of Mr. William 
Oliver’s annuity, and that there is no men¬ 
tion in the accounts of any sum paid for 
tine in respect of Harris’s annuity. 

It appears also that in the year 1838, 
the Court of Directors detected what they 
considered to be an error in some of the 
accounts of the trustees of the fund, aris¬ 
ing from their having considered the 
Madras rupee as equivalent to the sicca 
rupee, and gave directions by a despatch, 
dated the 5th of September, 1838, that 
immediate measures should be taken to 
correct the error. 

In the year 1840, the trustees of the 
fund claimed to be entitled against the 
Government to credit for an unappropriat¬ 
ed balance of Rs. 4,34,494, and the letter 
by which the requisition was made not 
being signed by the Accountant-General, 
one of the ex-officio trustees, he was called 
upon by the Government to state whether 
he considered the civil service to be en¬ 
titled to this credit. His letter in answer, 
dated the 27th of May, 1840, contains the 
following passage: -“2nd. In the fifth 
paragraph of their despatch to the Govern¬ 
ment of India in the financial department, 
No. 7. of 1835, dated 27th of May, 1835, 
the Honourable Court of Directors de¬ 
clare that they wdl be willing to acquiesce 
in a regulation to the following effect, if 
adopted by the subscribers, viz., ‘ that at 
the close of every year the number of un¬ 
accepted annuities be publicly declared, 
aud that two-thirds of them be appro- 
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to subscribers duly qualified iu 
the order of seniority as respects the 
applicants within the period of three 
months from tho time of the surplus being 
declared, and as respects other applicants 
in the order in which they may apply for 
annuities, upon payment of one-fourth 
instead of one-half of the value of the an¬ 
nuity, and that in the event of the ac¬ 
cumulated subscriptions, with interest, 
exceeding the said one-fourth, the balauce, 
with interest, be returned to the subscri¬ 
ber ; that the remaining one-third of an¬ 
nuities, together with such of the two- 
thirds as shall not be claimed within the 
period of three years from the time of 
declaring the surplus, shall lapse to the 
fund.’ ” 

The Government of Madras also in the 
year 1840, called upon the trustees for a 
report on all the branches of their fund, 
and the trustees accordingly furnished 
these accounts. In the accounts thus 
furnished the repayment to Mr. Harris 
again appears, and there appears also this 
entry : “ Amount repaid Mr. N. Webb, 

being the over-payment of fine due by 
him, Rs. 9,221. 9*. lid.”; and iu the 
letter of the trustees accompanying these 
accounts, dated the 15th of April, 1841, 
there are the following passages : — 

“ 2nd. The enclosed accounts, marked 
A and B respectively, contain detailed, 
statements of the annuity fund of 1825, 
since its commencement up to the 30th 
of April, 1840, or for fifteen complete 
years since its establishment, divided into 
its two branches of 4 unappropriated’ and 
‘ appropriated’ respectively, and the state¬ 
ment No. 1, is an abstract of the account 
A. 

<l 3rd. From that statement it will be 
perceived, that since the year 1825-26, 
when the Company’s annuity plan com¬ 


menced, up to last year, 1839 40, during 
the fifteen years it has been here in ope¬ 
ration, there has been contributed to it— 


“By the subscriptions 
of the service 

“By the Company ... 
“ * By the annuitant’s 
balance of fines and pe¬ 
nalties, <fec., not included 
in the first item 
“By interest 


11s. 

20,85,752 

20,85,752 


14,36,966 

1,92,448 


A. P. 


“ Making a total fund 
of rupees ... 58,00,918 9 11 

“ From 
which there 
has been 
expended, 
for charges 
and re¬ 
funds 1,04,354 15 3 
“ Appro¬ 
priated to 
annuities 
already 
granted, 
forming 
what is 
called the 
A ppro- 
priated 

fund’ 52,89,619 8 5 


53,93,974 7 8 


“ Leaving a balance un¬ 
appropriated, as stated at 
the close of account A, of 
rupees 

“ This constitutes what 
‘ Unappropriated fund.* ” 


4,06 944 2 3 
is called the 


“ * The statements 2 and 3 show that 
part of their payments are also included 
in the first item to the extent of— 

Rs. a. p. 

63,328 9 0 for the reduced an¬ 

nuitants, 14. 

6,66,796 6 11 full ditto, 46. 


7,30,124 15 11 

44 But these two sums include also in* 
terest, or part of the fourth item here.” 
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3th. In conclusion, we have to state i 
that when the subscription to the annuity 
fund of 1818 and 1825, conjointly exceed 
the fine payable by any individual claim¬ 
ing an annuity from the latter, the ex¬ 
cess has been repaid to him in the rare 
instances noted in the margin.* We 
notice this merely that the Honourable 
Court of Directors may render uniform 
the practice in this respect at all the 
Presidencies.” 

In the year 1844, a further correspon¬ 
dence took place between the trustees 
of the fund and the Madras Government. 
.The trustees applied to the Government 
for assistance, pointing out that the Com¬ 
pany’s contributions to the fund fell 
short of the Rs. 1,50,000 authorized by 
the Company’s despatch of the 10th of 
November, 1826. The Government re¬ 
quired explanations as to the state of the 
fuud, and the trustees again furnished 
detailed statements of the accounts, in 
which the re-funds already mentioned, and 
a further like re-fund to Mr. Lushington, 
in the year 1843, appeared. These accounts 
were forwarded to the Court of Directors, 
and on the 30th of July, 1845, they sent a 
despatch to the Madras Government, 
which contained these passnges :— 

1. We approve your having sanction¬ 
ed the usual number of four annuities for 
the Madras civil service for the present 
year. 

“ 2 The documents which you have 
forwarded to us, however, clearly show 
that the Madras civil service annuity fund 
is incapable of providing for the continual 
grant of this number of annuities annually, 
without further support. Indeed, the 
capital on the 1st of May, 1845, will 
amount only to lis. 2,61,143. 10a. 6p., 
which sum, after adding to it the fines 
payable on the four annuities which you 
have sanctioned, will probably be insuffi¬ 
cient to provide for their value to be trans¬ 
ferred, in accordance with the regulations, 
to the appropriated capital of the fund. 

“ * In 1834-35 to Mr. 

C. Harris ... ... 3,492 6 11 

Iu 1837-33 to Mr 

N. Webb ... ... 9,221 9 11” 
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‘‘ 3. We were not wholly unprepared 
for this result. The privileges conceded 
to the Madras service upon the establish¬ 
ment of the annuity fund of 1825, that 
previous subscriptions to the old fund 
should be reckoned in diminution of the 
fines for annuities from the new fuud, and 
the grant of £600 annuities upon the 
terms of the old fund, have necessarily had 
a considerable effect in keeping down the 
means of the new fund. This possible re¬ 
sult we had iu view' when, in our despatch, 
dated the 10th of November, 1826 ( Public 
Department,) we stated, that if the con¬ 
tribution from the Company of an amount 
equivalent to that from the service should 
be shown to be inadequate for the object 
mentioned, it might be increased 4 provid¬ 
ed that it shall not exceed, for the present, 
the sum of Rs. 1,50,000.”’ 

Iu the conclusion of this despatch, the 
Court of Directors authorized the Madras 
Government to credit the unappropriated 
branch of the fund with the difference 
between the full amount of the Rs. 
1,50,000, per annum, with interest at six 
per cent., and the amount which had been 
actually paid by them; and this credit 
was given accordingly. 

In the year 1847, the fund having be¬ 
come deficient for payment of the annui¬ 
ties, the Court of Directors, by a despatch, 
dated the 23rd of June 1847, authorized 
the Madras Government to pay the de¬ 
ficiency to meet the current payments. 
The 6th paragraph of this despatch was 
as follows :—“ 6. We consider it un¬ 
necessary to enter into a calculation with 
a view of estimating the probable amount 
of a fixed annual contribution that may 
be required from the Company to enable 
the fund to grant four annuities annu¬ 
ally. It will be sufficient, if the neces¬ 
sary means be provided, as the exigency 
arises. We, therefore, authorize you to 
pay to the fund any actual deficiency to 
meet the current paymeuts that may have 
existed in 1846-47, after the acceptance of 
the prescribed number of annuities, and to 
adopt the same course, when necessary, in 
future years.” 

In another despatch of the same date, 
after a statement of the amouut of the 







ties, there is this passage in paragraph 6 : 
“ This forms a serious demand against 
the Company ; but, wj nevertheless feel 
that, under the arrangements which have 
had our sanction for the benefit of the 
civil service, we cannot refuse to meet it.” 

On the 6th of February, 1850, the 
Court of Directors addressed the follow¬ 
ing despatch to the Governor-General of 
India :— 

“ 1. We consider it desirable to direct 
your attention to an important point of 
difference in the practice of granting an¬ 
nuities from the civil service annuity 
funds at Madras aud Bombay, as compar¬ 
ed with the practice in Bengal, in view to 
your devising measures to remedy the 
inconvenient results which we shall now 
point out. 

“ 2, The point to which we allude, is 
the system of refunding at Madras aud 
Bombay, to parties on becoming annui¬ 
tants, the sums which they may have 
subscribed to the funds in excess of half 
of the value of their annuities, whilst in 
Bengal no such refund is allowed. 

“3. Iu the year 1841, the question of 
a refund came under our consideration 
from Bengal, to which we replied in 
paragraph 2 of our despatch, dated the 
1st of September in that year, No. 29, as 
follows :—‘ With respect to refund of 
subscriptions we are disposed to meet the 
views of the majority of the subscribers 
to the extent of confining refund to the 
excess which may have been paid beyond 
the half-value of the annuity, such an 
arrangement being in accordance with the 
regulations of the fund.’ 

“ 4. The Bengal civil service refused 
to adopt the principle of refunding, by 
passing a rule to the contrary, whereupon 
a few members of the service, who had 
contributed to the fuud an amount 
beyond the half-value of an annuity, ap¬ 
pealed to us to obtain a return of the 
excess. In reply, we stated in our des¬ 
patch to the Government of Bengal, dat¬ 
ed the 28th of September, 1843, No. 29, 
* that we cannot interfere iu any way to 
relieve them from the operation of the 
rules of the civil service annuity fund, 


and that every annuity taken must be 
subject to those rules as they may exist 
at the time.’ 

“ 5. The question of refunding to the 
servants on the Bengal establishment hav¬ 
ing thus been disposed of, the point for 
consideration is, whether the same prin¬ 
ciple should not be adopted at the other 
Presidencies. We admit, that we have 
hitherto not objected to the rules which 
were passed at those Presidencies, allow¬ 
ing the system of refund ; but, we are now 
of opinion, that the operation of such rules 
is alike disadvantageous to the service 
aud to Government, by retarding promo¬ 
tion, from the continuance of men iu of¬ 
fice after their capability for efficient em¬ 
ployment has ceased; besides which, the 
Company have to contribute more largely, 
particularly to the Madras fund, to sup¬ 
ply the regulated number of annuities, 
than was contemplated at the formation 
of the general scheme iu the year 1825. 

“ 6. The refunding of subscriptions, 
with accumulations of interest, can scarce¬ 
ly be justified ; nor can we consider that 
the funds at Madras aud Bombay have 
any claim on the Company for additional 
contributions to supply the fixed numbers 
of annuities annually, whilst any refund 
of subscriptions is allowed. 

“ 7- We, therefore, desire that you 
will give the subject of this despatch your 
best consideration, with a view of procur¬ 
ing an alteration in the rules of the civil 
service anuuity fuuds at Madras aud Bom¬ 
bay, in order that the principle of refund¬ 
ing may be abolished, aud that the opera¬ 
tion of the funds at the several Presiden¬ 
cies may be uuiform on the point herein 
specified. 

“ 8. We shall transmit a copy of this 
despatch to the Governments of Madras 
and Bombay, with instructions to them, 
respectively, to co-operate with you iu 
view to proposing to the subscribers the 
alterations in the rules which we have in¬ 
dicated.” 

The Court of Directors, at the same 
time, sent a copy of this despatch to the 
Government of Madras, accompanied by 
the following letter :— 

“ 1. We forward in the packet, copy 
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of a despatch which we have addressed to 
the Government of India, relative to a 
discrepancy of some importance between 
a rule of the civil service annuity fund at 
your Presidency, which allows of contri¬ 
butions to the fund in excess of half the 
value of the annuities to be refunded to 
* parties on becoming annuitants, and the 
rule in Bengal, which precludes a refund. 

“ 2. We have expressed our opinion 
to the Government of India of the disad¬ 
vantages attending the refunding system, 
and we desire that you will adopt such 
„ measures, in co-operation with that Go¬ 
vernment, as may appear best calculated 
to induce the civil service at your Presi¬ 
dency to abrogate it.” 

The Governor-General of India, after¬ 
wards, on the 30th of March, 1850, in 
pursuance of the despatch ot the 6th of 
February, 1850, wrote to the Government 
of Madras, requesting that the views of 
the Court of Directors should be submit¬ 
ted to the managers of the fund at Madras, 
with the desire that they would circulate 
for the consideration and votes of the 
service, how far they might be willing to 
accede to the Court’s wishes, that the 
practice of refund hitherto allowed by the 
rules of the Madras fund, should be ab¬ 
rogated. The despatch of the Court of 
Directors was accordingly forwarded to 
the trustees of the fund, and a special 
meeting of the subscribers to the fund 
was summoned by them for the purpose 
of considering the question, whether the 
practice of refund, hitherto allowed, 
should be abrogated. This meetiug was 
held on the 26th of September, 1850, 
when the votes of the subscribers, having 
been taken upon the proposition, a majo* 
rity of more than three-fourths were 
against the abrogation of the practice. 
This result having been communicated to 
the Madras Government, and by them to 
the Court of Directors, the Court, on the 
20th of May, 1851, sent the following 
despatch to the Madras Government 

“1. The proposition for abrogating 
the rule of the Madras civil service an¬ 
nuity fund, which provides for refunding 
to its members, on becoming annuitants, 
the amount which they may have coutri- 
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buted in excess of half the value of their 
annuities, having been circulated for the 
votes of the service, and rejected, we con¬ 
sider it necessary to lay down a principle 
for regulating the interest to be allowed 
on such excess when it occurs. 

“ 2. We, therefore, direct that four 
per cent, annual interest only be allowed 
on the subscriptions of members in excess 
of half the value of their annuities, and 
that their accounts with the fund be ad¬ 
justed accordingly.” 

In the year 1851, the period having 
arrived when, according to the calcula¬ 
tions made upon the institution of the 
fund, there ought to have been an accu¬ 
mulation sufficient to answer the four 
annuities, the trustees furnished to the 
Government of Madras, to be laid before 
the East India Company, accounts con¬ 
taining a review of the fund from its com¬ 
mencement down to that date, from which 
it appeared that the fund was wholly de¬ 
ficient. In these accounts, the refunds 
already mentioned, and several others 
(there were in all nine refunds), appeared. 
The Court of Directors had before this 
time, in a despatch dated the 20th of 
August, 1851, communicated to the 
Madras Government, and through that 
Government to the trustees, their deter¬ 
mination that refunds of excess of sub¬ 
scriptions were in no case to be made at 
the expense of the Government \ and, 
after the receipt of the last-mentioned ac¬ 
counts in the month of October, a 852, 
they addressed another despatch to the 
Madras Government, dated the 20th of 
October, 1852, which contained this pas¬ 
sage : — 

“ 19. We must here remark upon the 
practice which has been allowed at Mad¬ 
ras, of refunding to retiring subscribers 
any balance of subscriptions standing at 
their credit in excess of the half-value of 
their annuities. The original rules, as 
sanctioned by us, made no provision for 
that purpose. It would appear, however, 
that in 1838, the trustees inserted, in a 
new edition of the rules, a clause to the 
effect that, if the contributions of any 
subscriber be in excess of the half-value, 

• such excess shall be refunded.’ But 
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is clause, so far as we can ascertain, 
was never submitted to the subscribers, 
as required by the rules. It certainly 
never received our sanction j it was not 
even reported to us ; and yet it has been 
acted upon as if it had been duly autho¬ 
rized. We obS’erve that, since the insti¬ 
tution of the fund of 1825, there have 
been nine cases in which this refund has 
been granted, to the aggregate amount of 
Rs. 1,89,529. 7a., and that in the last 
year, 1850-51 (which, being the twenty- 
sixth year of the fund’s existence, is not 
embraced in the present calculations), 
there was a further repayment allowed to 
the amount of Rs. 9,623. 6a. lOp. The 
sums refunded have, of course, contributed 
to swell the deficit of the fund. This de¬ 
ficit has beeu made up from the Govern 
ment treasury, upon which, consequently, 
has fallen exclusively the charge of the 
refunds. Of the whole number, no less 
than three, aggregating Rs. 86,749. 7a. 8p , 
were granted in the year 1849-50, when 
there was a deficiency (irrespective of the 
amount refunded) to the extent of Rs. 
1,02,654. la. 2p. In that year, therefore, 
when the contribution from the State was 
augmented to the sum of Rs. 2,52,654, a 
further burden, which raised that sum to 
the large total of Rs. 3,39,403,* was 
thrown on the public, for the improper 
object of makiug refunds ; an object which, 
even in the most prosperous condition of 
the fund, could not be pursued without 
weakening and ultimately destroying it. 
In every case in which a refund has been 
granted, there was a balance of subscrip¬ 
tions to the old fund at the credit of the 
party before the year 1825. The result 
is, therefore, that the fund has absolutely 
paid away as refunds, sums which it 
never received, and which, moreover, in 
accordance with the provisions of the deed 
of the fund of 1818, ought not to have 

“ Company’s Rs. 
“ * Contribution of East 
India Company ... 1,50,000 

Deficit ... 1,02,654 

Amount refunded ... 86,749 


3,39,403” 


been refunded to any of the subscribers 
to that fund. We regard with strong 
feelings of disapprobation the whole of 
this most irregular proceeding ; and we 
repeat the desire we have recently ex¬ 
pressed, that no refunds be upon any ac¬ 
count allowed in future.” 

With this despatch, the Court of Direc¬ 
tors also forwarded to the Madras Govern¬ 
ment proposed new rules for the regula¬ 
tion of the fund, in which the provision 
for refund, contained in the rules publish¬ 
ed in 1838, was omitted ; the 8th of these 
rules being as follows:— 

“ 8. Every subscriber to whom an an¬ 
nuity shall be assigned shall be required, 
in order to entitle him to the full annuity 
fixed by Article II., to pay, on or before 
the date from which the annuity is to 
commeuce, the difference between one- 
half of the value of the annuity and the 
accumulated amount of his contributions, 
whenever the latter sfiall be less than 
the former.” 

These rules were taken into considera¬ 
tion at a special general meeting of the 
subscribers to the fund, which was held 
on the 17th of June, 1853, and were 
then adopted by the subscribers, and the 
differences between the Company and the 
trustees appear then to have ceased. 

The Respondent, Robertson, however, ‘ 
was a subscriber to the fund of 18*18, 
and upon the institution of the fund of 
1825 became a subscriber to that fund. 
In the years 1842, 1843, 1844, 1S50, and. 
1851, he was informed by letters from 
the Secretary of the fund that annuities 
were open for acceptance, and was invited 
to state whether he would accept an an¬ 
nuity of £1,000. Each of these letters 
contained a passage iu these words :— 

“ 4. In order to entitle you to the 
full annuity of £1,000, it is necessary 
that before the time of the commence¬ 
ment of your annuity, you shall pay the 
difference between one-half of the value 
of an annuity of £1,000 for your life, and 
the accumulated value of your previous 
contributions, these values being deter¬ 
mined in the manner provided by the 
rules of the institution. In the event of 
your not paying that difference, you will 
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only be entitled to au annuity diminished 
in proportion to the sum by which the 
accumulated value of your contribution 
is less than one-half of the actual value 
of an annuity on your life.” 

The Respondent does uot appear to 
have taken any notice of these letters, 
but, on the offer being again made to him 
in the year 1852, by a letter from the 
Secretary of the fund, dated the 15th of 
October, 1852, in the same terms, he 
wrote to inquire whether, in the event of 
his accepting the annuity, the trustees 
would refund to him the excess of his 
subscriptions beyond the amount payable 
for the annuity, the amount of his sub¬ 
scriptions having, it appears, equalled the 
half-value of the annuity in or about the 
year 1848. In answer to this inquiry, 
the Respondent was referred by the Se¬ 
cretary to the despatch of 1851, prohibit¬ 
ing the refund of subscriptions unless the 
existing state of the fund would permit 
it, which he was informed it would not 
then do. The Respondent then returned 
the Secretary's letter of the 15th of Oc¬ 
tober, 1852, with the following memoran¬ 
dum, signed by him, at the foot of it :— 

“ I agree, on the terms above specified, 
to accept the annuity conditionally ten¬ 
dered to me, provided that on retirement 
the excess which may be paid by me, with 
interest, beyond the half-value of an an¬ 
nuity of £1,000, payable to the date of 
decease, and by quarterly payments, be 
refunded to me; not otherwise. Vide se¬ 
parate letter transmitted with this. 

“It is my wish to have the said annui¬ 
ty made payable by quarterly instalments, 
and to the date of decease. Waltair, 
November, 17, 1852. A. Robertson.” 

And he at the same time wrote to the 
Secretary as follows :— 

“ To S. D. Birch, Esquire, Secretary to 
the Civil Fund, Madras. 

“ Walt air, November 17, 1852. 
“Sir,—I have the honour to acknow¬ 
ledge the receipt of your letter under date 
the 9th instant, informing me that the des¬ 
patch of the Honourable the Court of Di¬ 
rectors, No. 1G of 1851, prohibits the re¬ 
fund of excess subscriptions, unless the 
existing state of the annuity fund permit 
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I of it, which it does uot at present; and 
transmitting a memorandum exhibiting 
the probable amount which will have been 
paid by me on the 1st of May, 1853, be« 
youd the half-value of an annuity of 
£1,000, payable to the date of decease, 
and by quarterly payments. 

“ Together with this communication, I 
transmit my acceptance of one of the four 
annuities open to the service, on condition 
of my being allowed the refund of the ex¬ 
cess of my subscriptions beyond one-half 
of the value of an annuity, &c. ; and I beg 
leave to prefer a claim to this on the 
fundamental principles of the constitution 
of the fund, as laid down by the Honour¬ 
able Court 

“ I would here observe, with all respect, 
that when I became a subscriber to the 
annuity fund, I did not become a party to 
a joint assurance association, the benefits 
to be derived from which were contingent 
on the future prosperity of the fund, but 
I subscribed to certain terms, the princi¬ 
ple of which, as laid down by the Honour¬ 
able Court, was, that ‘ all servants, upon 
becoming annuitants, would have to pay 
half the value of their respective annui¬ 
ties, and no more.’ That the civil annuity” 
fund is exclusively the fund of the Honour¬ 
able Court, and not of the civil service, 
was shown in the proceedings on the ad¬ 
mission of Mr. Hutt and others to annui¬ 
ties not provided for by the original terms 
on which the fund was established. 

“ It is unnecessary to revert to all that 
has been advanced, and might be advanced 
again, to show that those who agreed to 
become parties to the Honourable Court’s 
annuity fund did so on the plain and sim¬ 
ple understanding that, under no contin¬ 
gency whatever, were they to pay more 
than half the value of an annuity, accord¬ 
ing to age, when entitled to it, after a 
certain period. It is necessary for me. 
only to observe, that I have fulfilled the 
agreement, on my part, which entitles me 
to one of the four annuities now open as 
guaranteed by the Court. It is upwards 
of thirty-five years since I arrived iu the 
country ;* my actual residence in the 

“* 26th June, 1817.” 
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country much exceeds the period requir¬ 
ed j and my subscriptions to the fund are 
greatly in excess of half the value of an 
annuity of £1,000. 

“ Having fulfilled the conditions of the 
agreement ou my side, I respectfully soli¬ 
cit the fulfilment of them on behalf of the 
Honourable Court. I now prefer a claim 
to an annuity of £1,000, at half its value, 
and I ask that I may have it at half its 
value, * and no more/ the surplus of in¬ 
terest and subscriptions, appearing at my 
credit with the fund, being repaid to me 
on my retirement from the service, be¬ 
tween the 1st of May and 1st of July, 
1853 

“ I seek for this from the known justice 
of the Honourable Court, and the consi¬ 
deration they evince for their servants in 
every department. I may assuredly trust 
that subscribers to the civil service annui¬ 
ty fund will not be regarded in a light 
less deserving consideration than were 
subscribers to the Native pension fund, 
who, when that fund could no l-ouger meet 
its engagements, received back from the 
justice of the Court of their subscriptions, 
with interest, the annuities already grant¬ 
ed being, at the same time, continued at 
the expense of Government. 

“I would, in conclusion, request that 
the trustees will do me the favour to sub 
mit this letter for the consideration of the 
Right Honourable the Governor in Coun¬ 
cil, when reporting the names of those 
gentlemen to whom annuities may fall 
this year. 

** 1 have the honour to be, Sir, 

“ Your most obedient Servant, 

** A. Robertson 

The trustees, it appears, sent a copy of 
this letter to the Government, but nothing 
appears to have been done upon it; and 
in September, 1853, the annuity was again 
offered to the Respondent, with reference 
to the revised rules of the fund. To this 
offer the Respondent replied as follows : — 

‘‘To the Secretary of the Civil Fund, 
Madras. 

“ Waltair , October 11. 1853. 

“ Sir,—I have the honour to acknow¬ 
ledge the receipt of your letter, tendering 
for acceptance one of the annuities declar¬ 


ed to be available from the 1st of May 
next. 

“ Until the receipt of that communica¬ 
tion I w 7 as under the impression that no 
change had taken place in the rules al¬ 
ready in force, the changes which hail 
been proposed to the service not having 
been ratified by the Honourable the Court 
of Directors, as required by rule 30 of 
the regulations of the fund. 

“ As introduction of the proposed new 
rules before the allotment of the annui¬ 
ties at present under offer might be here¬ 
after advanced as a technical objection to 
my claims, I beg leave to enter my pro¬ 
test against the enforcement of them be¬ 
fore they receive the formal sanction of 
the Honourable Court. 

“Under this protest, I request that 
you will inform the trustees that I am 
ready to accept one of the annuities now 
tendered, provided they are prepared to 
pay to me, on my retiring from the ser¬ 
vice, the amount which may be at my 
credit in the nocounts of the fund in ex¬ 
cess of the half-value of an annuity pay¬ 
able by a civil servant at the age which I 
shall then have attained. I have, &c., 

A. Robertson 

The trustees, however, declined to re¬ 
ceive a conditional acceptance of the 
annuity, and upon their refusal to do so, 
he again wrote to the Secretary in these 
terms:— 

“ To the Secretary to the Civil Fund, 
Madras. 

“ Waltair, September 25, 1854 • 

“Sir,—I have the honour to acknow¬ 
ledge the receipt of your letter under 
date the 19th instant, tendering for my 
acceptance one of the annuities which 
will be available on the 1st of May, 1855, 
and to request that you will iuform the 
trustees of the civil fund that I am quite 
ready to avail myself of this offer, on the 
condition o£ their allowing me the refund 
of the amount overpaid by me to the 
fund, together with interest, as formerly 
allowed to those members of the civil 
service who obtained a refund of over 
subscriptions. I do not conceive that any 
votes of the majority of the civil service 
for the introduction of new regulations 
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cars affect a right acquired and asserted 
before the recent changes in the civil 
fund rules were even proposed. I have, 
A. Robertson” 

The trustees, however, still declining to 
accept the conditional offer, he ultimate¬ 
ly* on the 17th October, 1854, Wrote to 
them as follows : — 
il To the Secretary to the Civil Fund, 
Madias. 

m “ Waitair , October 17, 1854- 

“Sir,—I have the honour to acknow¬ 
ledge the receipt of your letter under 
date the 7th instant, and, in consequence 
of the trustees again declining to enter¬ 
tain a conditional application for an an¬ 
nuity, to apply for one of the annuities 
available on the 1st of May, 1855, under 
protest, and with the full reservation of 
all my rights. 

“ It is my desire to secure the full 
amount of annuity. 

“ I was born on the 28th of November, 
1799. Should this form of application be 
objected to, which I do not expect, I re¬ 
quest that you will send an answer to my 
address by the 30th instant, under cover 
to Mr. Will. Arbuthnot, at Madras. I 
am, <fec., A. Robertson ” 

In reply to this letter the Secretary 
wrote to him thus :— 

‘‘ To A. Robertson , Esquire. 

“Sir,—With reference to your applica¬ 
tion dated 17th of October, 1854,1 am de¬ 
sired by the trustees of the civil fund to 
acquaint you that an annuity of £1,000 
has devolved on you by rotation. The 
statement showing the amount of sub¬ 
scription paid by you, together with the 
document which will enable you to draw 
your annuity by quarterly instalments, 
and to the date of decease from the Ho¬ 
nourable the Court of Directors, will be 
forwarded in due time. 

“ S. D. Birch. 

“November 8,1854.” 

The Respondent having thus accepted 
the annuity under protest, and with full 
reservation of his rights, on the 28th of 
March, 1857, tiled his bill in the Supreme 
Court of Judicature at Madras, against 
the Company and the trustees, to recover 
the excess of his subscriptions beyond the 
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half-value of the annuity, and it is upon 
this bill, the decree under appeal was 
made. 

Three points arise, and were argued 
upon the appeal : 

First. Whether, according to the ori¬ 
ginal constitution of the Madras civil ser¬ 
vice annuity fund, as established in 1825, 
the Respondent was entitled to have re¬ 
funded to him the excess of his subscrip¬ 
tions to the fund beyond one-half of the 
value of his annuity ? 

Secondly. Whether, if the Respondent 
was not so entitled, according to the ori¬ 
ginal constitution of the fund, he after¬ 
wards became so entitled by virtue of any 
contract, or by reason of any course of 
dealing or conduct on the part of the 
East India Company, or of the trustees 1 
And 

Thirdly. Whether, if the Respondent 
was so entitled, either according to the 
original constitution of the fund, or by 
virtue of any subsequent contract, course 
of dealing, or conduct, the right which he 
thus acquired has been in any manner lost 
or destroyed ? 

The first of these questions appears to 
their Lordships to be open to very serious 
doubts, and in the view which they have 
finally taken of the case, it might not be 
necessary for them to pronounce any opi¬ 
nion upon it ; but the point was so fully 
and ably argued at the Bar, and it is so 
difficult fairly to estimate the weight 
which is due to the subsequent transact 
tions, without first considering the posi¬ 
tion in which the parties originally stood, 
that their Lordships think it right to state 
the conclusion at which they have arrived 
at this part of the case. 

The rules and regulations of the Madras 
civil service annuity fund, as established 
in the year 1825, were derived from the 
rules and regulations of the Bengal fund 
then lately established, modified only so 
far as was necessary to meet the difficul¬ 
ties arising from the existence at Madras, 
of the funds created by the deeds of 1800, 
1814, and 1818, and from the obligations 
consequent upon those deeds. The modi¬ 
fications which were introduced to meet 
these difficulties and obligations, do not 
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6ar to their Lordships to affect the 
question ns to the refunding of the excess 
of subscriptions, otherwise than as they 
would affect the fund out of which the 
refund, if any, would be to be made ; and 
the East India Company must, of course, 
be taken to have foreseen to what extent 
the fund would be thus affected. It is, 
indeed, plain, from the evidence, that 
they did foresee the effect which the mo¬ 
difications would have upon the fund. In 
considering this first question, therefore, 
it appears to their Lordships that these 
modifications may be laid out of the case, 
and that the question must depend upon 
the interpretation to be put upon the des¬ 
patch of the 8th of December, 1821, and 
the regulations for the Bengal fund as al 
tered by the Court of Directors i for their 
Lordships do not agree to the Appellant’s 
argument, that a part only of this des¬ 
patch is to be looked at. Both the des¬ 
patch and the regulations were forwarded 
to the Madras Government, and delivered 
to the trustees of the then existing Mad¬ 
ras funds. Both of them formed the ba¬ 
sis of 'the contract with the Madras sub¬ 
scribers, and each of them must, in their 
Lordships’ opinion, be looked at in its en¬ 
tirety in determining what that contract 
was. 

This despatch, in paragraph 4, notices 
the fact that, according to the constitu¬ 
tion of the then existing funds at Madras, 
the grantees of annuities either paid in 
subscriptions to the fund a certain aggre¬ 
gate sum, or paid the difference between 
that sum and the atnouut of their sub¬ 
scriptions. 

In paragraph 41, in pointing out the 
advantages derived from the Company’s 
contributions, the despatch speaks of the 
civil servant when he retires having, in 
addition to his own savings, whether ac¬ 
cumulated in the shape of contributions 
to the fund, or in any other mode, an 
annuity proportional to his share of the 
Company’s contributions to the fund. 

In paragraphs 53, 54, 55, in treating of 
the purchase-money of the annuities, it 
fixed the amount at the difference of half 
the value of the aunuity and the accumu¬ 
lated value of, the subscriber’s previous 


contributions; and in paragraph 57, it 
states broadly, that according to the 
mode proposed, all servants upon becom¬ 
ing annuitants would pay half the value 
of their respective annuities, and no more ; 
and in the same paragraph 57, it refers to 
the advantages which the subscribers 
would possess of accumulating a fund for 
the purchase of the annuity, by gradual 
deposits, improved at a fixed favourable 
rate of interest; and rule 11 of the regu¬ 
lations as altered, provides for subscribers 
who may accept annuities, paying to 
the institution the difference between half 
the value of the annuity, and the ac¬ 
cumulated value of their previous contri¬ 
butions, in case the latter quantity shall 
be less than the former. These provisions 
certainly point at half the value of the 
annuity as the sum which each subscriber, 
on becoming an annuitant, was to pay for 
the purchase of his annuity, paying it 
either by contributions, or by making 
good the deficiency of his subscriptions. 
But, on the other hand, the expression 
“no more,” in paragraph 57, so much 
relied on upon the part of the Respon* 
dent, may, as was suggested on the part 
of the Appellants, have meant only that 
the subscribers were to pay one-half, and 
not two-thirds, of the value of the annuity, 
the proportion which in paragraph 54 is 
mentioned to have been proposed by the 
Bengal civil servants, although the con¬ 
text does not appear to their Lordships 
to favour this conclusion ; and whatever 
the meaning of these words “ no more” 
may have been, there is certainly no limit 
to the payment by subscribers of their 
annual contributions, and no provision 
for refunding any excess of those contri¬ 
butions beyond the half of the value of 
the annuity ; and by paragraphs 61 aud 
63, what the Company are to contribute, 
is expressed to be whatever sum may be 
required in addition to the contributions 
of subscribers, to enable the fund to grant 
such number of annuities as may bo ac¬ 
cepted under the prescribed regulations, 
not exceeding nine per annum, and the 
obligation of the Company is expressed to 
be a virtual guarantee of the nine annui¬ 
ties, and a contribution limited to the 
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amount necessary for the accomplishment 
of that object j and all these latter pro¬ 
visions indicate that all the subscribers' 
contributions whatever the amount of 
them might be, were to go into and re¬ 
main in the fund. 

It is very difficult to collect from a des¬ 
patch and from rules thus loosely worded 
on so important a point, and plainly im¬ 
perfect in other respects, what the real 
meaning of the parties was ; but it is to 
lie observed that the object which they 
bad in view was, as appears by sections 
35, 3G, and 42, to provide a fund for 
the payment of annuities to the civil ser¬ 
vants who should retire from the service, 
and that the payments of each subscriber 
were not merely for the purpose of pur¬ 
chasing his own annuity, but of providing 
annuities for the other subscribers. The 
payments made by each subscriber were 
to go into the funds, to be applied for 
the benefit of all the subscribers ; and 
they were to do so equally, whether the 
subscriber who made the payment, had 
or had not paid the half-value of his an¬ 
nuity, or had or had not had the option 
of an annuity. There canuot, as it seems 
to their Lordships, be any reasonable 
doubt, that each subscriber was intended 
to go on paying his subscription until he 
had the option of an annuity $ and if the 
option did not reach him before the 
amount of his subscriptions exceeded the 
half-value of his anuuity, their Lordships 
find it difficult to suppose that it could 
have beeu intended that a refund should 
be made to him when the amount which 
he had paid would or might have been 
applied to the payment of other annui¬ 
ties i and if it was not so intended in the 
case suggested, their Lordships think it 
scarcely less difficult to suppose that it 
could have been so intended when the 
subscriber had had the option of the an¬ 
nuity, and had refused it, in which case it 
is to be observed that his refusal would 
bring upon the fund the charge to which 
bis payment was applicable. If the half¬ 
value of the annuity was in all cases to be 
the limit of the subscriptions, there seems 
to be no reason why the payment of the 
subscriptions was to continue after the 
416—18 


half-value of the annuity had been paid ; 
for the annuity would, of course, decrease 
in value as the subscriber advanced in 
age, aud the benefit of accumulation held 
out to the subscribers in the despatch is 
confined to accumulation for the purchase 
of the annuity. It is to be observed, too, 
that the calculations on which the des¬ 
patch proceeds, are founded upon the as¬ 
sumption that each subscriber would, 
after the expiration of the first few years, 
become entitled to an annuity at the age 
of forty-five, in which event, according to 
the calculations, he would in no case have 
paid half the value of his annuity ; and it 
seems probable, therefore, that it was not 
thought necessary to provide for the ex¬ 
cess of the subscriptions. 

In that view the case which has occur¬ 
red in this instance and in others would 
be left unprovided for by the contract ; 
and it being clear that the subscription 
was properly payable into the fund, there 
would seem to be no ground for taking it 
out again. 

The case does not appear to their Lord- 
ships to be one to which the doctrine of 
resulting trust could be applied. 

After weighing all these considerations 
on the one side and the other, the better 
opinion appears to their Lordships to be,* 
that if tins case was to be decided upon 
the first point only, the decision ought to 
be in favour of the Appellants, the East 
India Company ; but their Lordships have 
not come to this conclusion without great 
doubt and hesitation, and they very much 
incline to the opinion that this contract 
does not provide for the event which has 
occurred, and that in order to determine 
the rights of the partres, what has subse¬ 
quently occurred must be looked at, not, 
indeed, for the purpose of varying the 
contract, but for the purpose of supplying 
what has beeu left unprovided for by it°. 
They proceed, therefore, to the considera¬ 
tion of the second point: Whether the 
Respondent became entitled to the refund 
of his excess of subscriptions by virtue of 
any subsequent contract, or by reason of 
any conduct or course of dealing on the 
part of the Last India Company or of the 
trustees l 
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have any effect, until sanctioned and ap¬ 
proved by the Court of Directors of the 
East India Company, whose decision was 
in all cases to be final. This rule became 
part of the original rules of the Madras 
fund. The rules of that fund, published 
in 1838, having contained the provision 
that the excess beyond the half-value of 
the annuity should be refunded, the ques¬ 
tion whether that practice should be ab¬ 
rogated was put to the vote at a special 
general meeting of the subscribers held 
on the 26th of September, 1850, and it 
* was determined by a majority of more 
than three-fourths that the practice should 
not be abrogated. There was here, there¬ 
fore, upon the assumption that the ori¬ 
ginal rules did not warrant the practice, a 
clear alteration of those rules, made in 
conformity with the 30th of the original 
rules, and this alteration, if sanctioned 
and approved by the East India Company, 
was valid and effectual. 

Now, how did the Court of Directors 
deal with this alteration of the rules? 
They did not repudiate it, but they direct¬ 
ed the interest upon the excess of the 
subscriptions to be reduced; a direction, 
however, which was not carried into 
effect. If the case had rested here they 
might, in the opinion of their Lordships, 
well be taken to have sanctioned and ap¬ 
proved this alteration of the rules ; but, it 
appears that they afterwards in the same 
year, 1851, protested againgst any further 
refunds being made at their expense, and 
although they did not rest upon this 
protest, but subsequently, in the year 
1853, in some measure treated the altera¬ 
tion as valid by again, in effect, submit¬ 
ting the question to the votes of the sub¬ 
scribers upon the new rules which they at 
that time proposed, and which were then 
adopted, they do not appear ever to have 
withdrawn their protest, and the course 
which they adopted in proposing the new 
rules may well be regarded as having 
been resorted to tor tne more conclusive 
settlement of the question. If the sub 
scribers had not a lopted those rules, the 
Company could not, us their Lordship.- 
think, be held, in the lace of their protest, 
to have sanctioned and approved this al- 
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teration ; and, upou the whole, therefore, 
their Lordships consider that, whatever 
effect may be due in other respects to 
what passed as to the alteration of the 
rules, it would be going too far to hold 
that *the resolution of the subscribers in 
1851 effected such ail alteration as ren¬ 
dered it obligatory upou the Company to 
refund the excess of the subscriptions. 

There remains, then, on this second 
head of the case, the question as to the 
effect of the course of dealing and conduct 
on the part of the Company and of the 
trustees. 

Now, it appears to their Lordships, to 
be put beyond all doubt, by the evidence 
in this case, that the Company sanctioned 
the refunds which were made, and sanc¬ 
tioned them, not merely with reference to 
the individual subscribers to whom they 
were made, but, generally, as having been 
made in the due course of practice. The 
Company’s despatch of the 6th of Febru¬ 
ary, 1850, admits this to have been the 
case. Their course of proceeding, in sub¬ 
mitting the questiou to the votes of the 
subscribers in that year, involves the 
same admission ; and there is, indeed, 
hardly a step in all their proceedings, 
from the time of the institution of the 
fund in the year 1825, which does not 
lead to that conclusion. In determining 
the consequences which are to follow from 
this conduct on their part, we must again 
revert to their position, and to that of the 
trustees. The Company stand in the po¬ 
sition of the ultimate beneficiaries of the 
fund with which we have, in this case, to 
deal, subject to prior trusts for the benefit 
of the subscribers. 

The fund, as established in 1825, was 
instituted on their suggestion, and for the 
purpose of carrying out their views of 
promoting a more rapid succession among 
the civil servauts of their establishment. 
The trustees were bound, not to them 
only, but to the subscribers also, for the 
due management of the fund, according to 
the rules. If those rules did not autho¬ 
rize the refunds being made, it was a 
breach of trust on the part of the trustees 
to make them, and in that breach of trust 
the Company were concurring. It was 
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fted on their part that with respect 
to the refunds actually made, they had no 
right to complain ; but it was argued that 
the consequences of their conduct went no 
further, and that they cannot be held to 
have sanctioned the right of the sub¬ 
scribers to the refund in other cases. 
Their Lordships, however, find themselves 
unable to give their assent to this argu¬ 
ment. By the rules of the fund, publish¬ 
ed in the year 1838, the trustees held out 
to the subscribers generally that they 
were to be entitled to the refund of the 
excess of their subscriptions beyond the 
half-value of the annuity. The Company, 
as appears from their answer, knew of the 
publication of these rules very soon after 
they were published. By allowing the 
refunds which were made, more especially 
after their attention had been called to 
the subject in the year 1840, they must, 
as their Lordships think, be considered to 
have authorized the trustees to continue 
this rule as to refund, as part of their 
rules. It is to be considered, then, how 
the subscribers were effected by the pub¬ 
lication and continuance of this rule, and 
it appears to their Lordships that their 
position was much altered by it. 

To take, for instance, the case of this 
Respondent: He was a subscriber to the 
fund of 1818, and, according to the rules 
of that fund, would have been entitled to 
an annuity of £000 a year after payment 
of a specified sum. Is he not justly en¬ 
titled to say that he paid the larger sub¬ 
scription to the fund of 18*25, and conti¬ 
nued that subscription, upon the faith 
that he would be entitled to the larger 
annuity of £1,000, and also to the repay¬ 
ment of the excess of his subscriptions 
beyond the half value of his annuity.? 
And further, is he not also justly entitled 
to say that had he been aware that the 
trustees or the Company would resist the 
repayment of the excess of his subscrip¬ 
tions, he would have accepted his annuity 
on the first opportunity which offered 
after he had paid the half of its value, or 
even before that time, when his interests 
or his views rendered it advisable or con¬ 
venient for him to do so ; and is not his 
having been deprived of these opportu¬ 


nities the result of the Company’s con¬ 
duct ? 

The true result of this case, with re¬ 
ference to the point now under considera¬ 
tion, appears to their Lordships to be, 
that the ultimate beneficiaries under the 
trust have authorized the trustees to hold 
out to the prior beneficiaries advantages 
which were not warranted by the trust, 
and have thereby altered the position of 
the prior beneficiaries j and their Lord- 
ships think that, under such circum¬ 
stances, both the trustees and the ultimate 
beneficiaries must be liable to make good 
to the prior beneficiaries the advantages 
which have been so held out to them. 

The case was to some extent argued on 
the part of the Company as if the question 
had been simply this : whether the trus¬ 
tees could recover at law against the Com¬ 
pany any deficiency of the fund for pay¬ 
ment of the annuities occasioned by this 
practice of refunding : but their Lordships 
do not take that view of the case ; they 
consider that, whatever might be the case 
at law, there is, uuder the circumstances 
of this case, an equity by which the Com¬ 
pany is affected. It was also argued, ou 
the part of the Company, that their con¬ 
duct, and the conduct of the trustees 
throughout, proceeded upon a mistaken 
supposition that the original rules of the 
fund, resting upon the Bengal rules, re¬ 
quired this excess t.o be refunded, and that 
they ought not to he bound by conduct 
resulting from such a mistake. 

It would, perhaps, be a sufficient an¬ 
swer to this argument to say that there is 
no Bill to rectify any such supposed mis¬ 
take ; but their Lordships do not desire 
to rest their judgment upon so narrow a 
point. 

Supposing the case to be entirely open 
upon this point, could the Company, and 
could the trustees, under the circum¬ 
stances of this case, be relieved from the 
consequences of this alleged mistake ? 
Their Lordships are of opinion that they 
could not. They think that it would be 
an answer to such a case of alleged mis¬ 
take, that when the trustees made the 
representation as to the refund of the ex¬ 
cess which is contained in the rules of 
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troy rights which had been acquired be¬ 
fore they were passed. 

Upon this point, therefore, the question, 
as their Lordships view it, is, whether the 
Respondent had or had not, before the re¬ 
vised rules were passed, acquired a title 
to the refund of the excess of his subscrip¬ 
tions : and t.heir Lmvlshins Aninmn 


that representation being made, they had 
possession of all the documents, and the 
full means of judging whether the Bengal 
regulations did or did not give the right 
of refund; and further that, whether the 
Bengal regulations did or did not give 
that right, the Company had the power of 
determining whether it should or should 
not be given at Madras ; and yet further 
that the conduct of the Company, aud 
of the trustees, has altered the position 
of the subscribers. They think also that 
if this case was at all to he dealt with 
upon the footing of mistake, it would fol¬ 
low that the contract must he wholly un¬ 
done, and the parties be restored to their 
original rights, and that the conduct of 
the Company has placed the subscribers 
in a position in which they cannot be res¬ 
tored to those rights. The subscriptions 
which have been paid beyond what ought 
to have been paid might, indeed, be re¬ 
funded, but the parties could not be set 
right as to the period when they would 
have taken the annuity. It is hardly ne¬ 
cessary to add that the case appears to 
their Lordships to be more strong against 
the Company from their having been par¬ 
ties to the contract, and having bound 
their civil servants by covenant to the ob¬ 
servance of it. 

Upon this second head of the case, 
therefore, their Lordships are of opinion, 
that the Compauy, though not bound by 
any positive alteration of the rules, are 
precluded by their conduct from disputing 
the right of the Respondent to have the 
excess of his subscriptions beyond the half¬ 
value of his annuity refunded to him. 

We come then to the third question, 
whether the right to the refund of the 
excess of his subscriptions which the Res¬ 
pondent acquired has been in any manner 
lost or destroyed. It was contended on 
the part of the Appellants that it had 
been lost or destroyed, because the re¬ 
vised rules of 1853 did not contain the 
provision for refund which was contained 
in the rules of 1838, aud the Respondent 
being a subscriber to the fund was bound 
by those revised rules; but it does not 
appear to their Lordships that the revised 
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tious ; aud their Lordships are of opinion 
that he had ; for in the year 1852, he had 
accepted the annuity on condition that 
the excess of his payments should be re¬ 
funded to him. The trustees, it is true, 
refused to receive this conditional accep¬ 
tance ; but in their Lordships* judgment, 
for the reasons already given, it was an 
error on their part not to have done so, 
and the Respondent cannot, as their Lord- 
ships’ think, be affected by this erroneous 
judgment of the trustees. They think, 
therefore, that the Respondent’s title to 
the refund was complete in 1852, aud was 
consequently unaffected by the revised 
rules of 1853. Their Lordshi ps, therefore, 
humbly recommend Her Majesty to dis¬ 
miss this appeal, and, their judgment 
agreeing with that of the Court in India, 
to dismiss it with costs. 


17th and 18th June , 
Present : 

Members of the Judicial 
Right Hon. The Lord 


1859. 


Com mittee ,—Th e 
Justice Knight 
Bruce, the Right Hon. Sir Edward Ryan, 
the Right Hon. llie Lord Justice Turner, 
and the Right Hon. Sir John Taylor Cole¬ 
ridge. 

Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder Dewanny 
Adawlut of Calcutta. 

Maharajah Hetnarain Sing,* Appellant , 
versus 

Baboo Modnarain Sing, ... Respondent. 

This was a suit to set aside a deed of partition, 
which had been executed by the Appellant, aud Lis 
brother, the Respondent, and which partition was, 
as to the shares of the brothers, based on a /SoZit- 
namah, or instrument of compromise of suit, rati¬ 
fied by the decree of the Sudder Court. That tho 
case of fraud, mistake, or negligence, attempted to 
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made out, has not been established. Strictest 
proof is required when a deed prepared and execut¬ 
ed as this has been, specially, where it is ono in 
furtherance of a compromise of suit, is sought to 
be set aside. 

23 rd June , IS59. 

The Lord Justice Knight Bruce: 

This is an appeal from a decision of the 
Sudder Dewanny Adawlut at Calcutta, 
confirming a decision of the Zillah Court 
of Behai*, by which the Appellant's suit 
was dismissed with costs. That suit was 
instituted to set aside a deed of partition, 
which had been executed by the Appel¬ 
lant, and his brother the Respondent, and 
which partition was, as to the shares of 
the brothers, based on a solunamah , or 
instrument of compromise of suit, ratified 
by the decree of the Sudder Court. This 
compromise was entered into in a suit in 
which the Appellant was the Plaintiff,and 
his father, Maharajah Mitterjeet Sing, and 
the Appellant’s younger brother, Mod- 
narain Sing, were the Defendants. That 
suit involved serious and important ques¬ 
tions of difficulty concerning the partibi- 
lity of and succession to the estates and 
property of the father, held by him in 
connection with his Raj, and his power of 
disposing of any part thereof by alienation 
in his life-time. It involved also the vali¬ 
dity of a donation by him to his son, 
Modnarain Sing, and a further question 
whether the Plaintiff had forfeited his in¬ 
heritance by disgraceful conduct involving 
a loss of caste. 

The Appellant had succeeded in the in¬ 
ferior Court, and from the decision of that 
Court the Maharajah had appealed. In 
the course of the suit, criminations had 
been mutually made by the father and the 
son. and the litigation, had it proceeded, 
would probably have caused to the family 
much pecuniary loss and some disgrace. 
13y the compromise, a family arrangement 
was effected, by which the father agreed 
to pay certain allowances to his sons res¬ 
pectively during his life, and they con¬ 
firmed certain gifts of the father; lie 
agreed to dismiss his appeal, and the sons 
agreed that Hetnarain Sing should, after 
their father’s death, divide the ancestral 


as well as other property between himself 
and Modnarain Sing, in the proportion of 
nine to seven annas, the elder son taking 
the larger share. The Court acted on this 
instrument, dismissed the appeal, ordered 
the costs of the Vulceels to be paid out of 
a moiety of the deposit, and the other 
moiety to be returned to the father, to¬ 
gether with the stamp-money on the in¬ 
stitution of the appeal. The partible na¬ 
ture of this estate, divisible in these pro¬ 
portions, stood, therefore, between these 
brothers on the footing of this compromise 
only. The instrument of compromise, 
though termed by Hetnarain Sing one of 
partition, contained no express provision 
for a partition ; but that power flowed 
from the relation of joint ownership in 
which they hail agreed to stand. 

After their father’s death, the sons ac- 
quiesced in the instrument of compromise. 
It is immaterial to consider whether 
either could have disputed it, and whether 
anything had intermediately been done 
which entitled either, according to the law 
as administered in the native Courts, to 
recede from it. The disputes and litiga¬ 
tion which subsequently ensued turned 
upon matters consistent with such ac¬ 
quiescence; each claimed the share of the 
estate which the compromise secured them, 
and these proportions had no other founda¬ 
tion. 

The partition which took place, and 
which the suit of the Appellant seeks 
wholly to annul and set aside, was, in 
consequence of fresh disputes betveen the 
brothers, arising from their unfriendly 
feeling to each other, and their mixed en¬ 
joyment of the estate under such estrange¬ 
ment., suggested by Mr. liaveushaw, the 
Revenue Commissioner for the District 
where the property was situate. It was 
a measure substantially in furtherance of 
the instrument of compromise. From the 
evidence of the respectable and wholly 
unimpeached witnesses who took part in 
the preparation of the partition deed under 
the direction of the Commissioner, and, to 
some extent, under his own superinten¬ 
dence, it appears to their Lordships that 
the partition was prepared and settled 
with Cure and deliberation, without haste 
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ti£>f>recipitancy, and was executed by the 
brothers openly and publicly, without 
restraint or coercion, and with full oppor¬ 
tunity for inquiry; and on the part of 
both, with presumable competent know¬ 
ledge, a presumption which is not rebut¬ 
ted. 

The Appellant, in excuse of his own ap¬ 
parent negligence, (supposing his case to 
be as he states -it,) alleges that he was 
sick at the time and incapable of attend¬ 
ing to business ; but his owu temporary 
incapacity would not have exteuded to 
liia competent agents and assistants in 
the work; and his own witnesses do 
not represent him as wholly incapable of 
ftctiug in matters of business during this 
time, but, on the contrary, as occasionally 
taking part in the transaction of them. 
The alleged haste and precipitancy of the 
settlement, another explanatory cause 
which ho alleges as conducive to the suc¬ 
cess of the deceit which he alleges to have 
beeu practiced against him, is also dis¬ 
proved, in their Lordships’ opinion, by the 
evidence as to the factum of the deed ; 
and the alleged force upou him, which is 
said by him to have proceeded from the 
Commissioner, is altogether without proof. 
That the wishes and influence of the Com¬ 
missioner may have operated upou the 
mind of the Appellant so as to induce 
him to joiu in the partition which the 
Commissioner applied himself to effect, is 
very probable ; aud that species of influ¬ 
ence a dissatisfied party may readily 
transmute in his own miud into pressure 
and coercion, liut their Lordships can 
find no evideuce in the case of anything 
amounting to force or coercion of the Ap¬ 
pellant; and the letter of the Commission¬ 
er to the Appellant, on which so much 
stress was laid by Mr. Palmer in his reply, 
seems to their Lordships to bear really 
tho meaning which the Counsel for the 
liespondent gave to it. It contains mat¬ 
ter of suggestion ; and the allusion to the 
Its. 10,000, is an allusion to a species of 
recoguizauce not unknown in similar trans¬ 
actions, whereby a landed proprietor en¬ 
gages for the peace and good order of his 
JZemindary. If, theu, there really were 
any gross inequality in the partition, and, 
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as it is said, the 7 anna sharer really got 
in point of profit that which the 9 anna 
sharer should have received, so that their 
positions were in a manner inverted, their 
Lordships would in this case, under all 
the circumstances in proof of the partici¬ 
pation in the transaction of the Appel¬ 
lant’s own competent agents, be unable to 
ascribe the failure to negligence or mis¬ 
take. 

Corruption of such agents would be the 
more probable solution. But the case is 
abandoned on the ground of fraud ; and 
the same weakness, indirectness, and ar¬ 
gumentativeness of the evidence, which 
displaces that ground of charge, applies 
equally, if not in greater degree, to the 
ground of mistake, which can have no 
foundation, if the inequality of value be 
not established. Now, if this inequality 
really existed to any such extent as would 
have vitiated the partition, it is difficult 
for their Lordships to conceive that strong¬ 
er and more direct proof of it could not 
have been given by the Appellant. He 
must have known, and have had the 
means of proving, his actual receipts soon 
after the partition; the actual value was 
capable of direct proof, yet be offered none 
of that character. 

The Courts in India are very particular 
in requiring tho strictest proof when a 
deed prepared and executed as this has 
been, especially where it is one in further¬ 
ance of a compromise of suit, is sought to 
be set aside : a precaution which should 
never he relaxed, where the spirit of liti¬ 
gation has so little check, and so much 
wider means of mischief, than it has here. 
It appears, therefore, to their Lordships 
that the Courts below rightly dismissed 
the suit, and that it would be of danger¬ 
ous consequence to allow a deed of this 
nature to be impeached on evidence no 
stronger than that which this case presents. 

The view which their Lordships have 
taken of the evidence as to value, renders 
it unnecessary for them to express any 
opinion on the other parts of the case. 
They have no hesitation in recommending 
to Her Majesty to dismiss this appeal, 
with costs. 
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25 th and 28th June , 1859. 
Present : 

Members of tbe Judicial Committee ,—The 
Right Hon Lord Kingsdown, the Right 
Hon. Sir Edward Ryan, the Right Hon. 
Sir Cresswell Cresswell, and the Right 
Hon. Sir John Taylor Coleridge. 

Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Supreme Court at 
Calcutta. 


JUGGOMOHUN CHOSE,* 
versus 

Manickchund and Kaisree- 
chuxd, 


Appellant , 


| Respondents. 


The pai'ties had agreed that if at the next ensuing 

S ublic sale, the average price per chest of Patna 
|pium should rise above Rupees j., 300, the Defend¬ 
ants promise to pay the difference between Rupees 
1,800 and such averuge price. This agreement is 
alleged to have been made on consideration of 
Rupess 500 paid by the Plaintiff to tho Defendants. 
The liability to pay the principal sum was not de¬ 
nied. The dispute was as regards the liability to 
pay interest under the law as also under usage. 

Held , that Act XXXII. of 1839 supposes a party to 
have been sued for breach of a contract for the pay¬ 
ment, by virtue a written instrument, of a sum cer¬ 
tain, at a certain time, and that such a contract 
was not in the contemplation of either party, and, 
therefore, the Plaintiff was not entitled to interest 
under that law. The case remanded for enquiry 
and adjudication as regards the usage. 

The question, as to whether the discretion of the 
Court, in allowing or refusing to allow interest, in 
cases within the Act, is liable to review or appeal, 
is not necessary to bo decided. An opinion, 
however, was thrown out to the effect, that the 
Court having to deal with question, both of law 
and of fact, it is not prepared to say that it would 
not interfere, where injustice is committed by tho 
Court below, either through prejudice or mis¬ 
understanding. 

8th July , 1859. 

The Right Hon. Sir John Coleridge : 

The Plaintiff in his declaration stated 
that in consideration that he had paid to 
the Defendants the sum of Rs. 500, they 
had undertaken that if the average price 
per chest of Patna opium at the next en¬ 
suing public sale rose above Rs 1,300, 
they would pay him such excess or differ¬ 
ence within a reasonable time after the 
said sale ; that the sale took place on the 
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7th of December, 1846; that the average 
price did exceed 1U 1,300 per chest, but 
that tlie Defendants had not paid the 
difference. 

At the trial the liability of the Defen¬ 
dants to pay the principal sum demanded 
was not in dispute ; but the Plaiutiff also 
claimed to he allowed interest on that 
8Uin, and offered evidence for the purpose 
of showing that it was usual to pay inter¬ 
est in default of payment of the principal 
oil similar contracts. The Defendants 
cross-examined the Plaintiff’s witnesses,, 
and were prepared to offer evidence in 
opposition ; but the Court being of opinion 
that the Plaintiff’s witnesses had failed in 
making out the usage, stopped the case, 
and gave a verdict for the principal sum, 
only. 

The Plaintiff had also relied on the 
Legislative Act, No. XXXII. of 1839, and 
the Court were against him on this point 
also, but gave him leave to move to in¬ 
crease the verdict by the amount of in¬ 
terest at the rate of £6 per cent., if ho 
could satisfy the Court that lie was en-- * 
titled to interest under the provisions of 
that Act. 

The Plaintiff accordingly moved for a 
new trial oil the first point, and to in¬ 
crease the damages at the rate above speci¬ 
fied on the second. After argument tho 
rule was discharged on both points, and 
both have now been argued before us ou 
appeal against that judgment. 

The Legislative Act, No. XXXII. of 
1839, was framed, as appears on the face 
of it, expressly in order to extend to India 
the provisions of the Statute, 3rd aud 4th 
Will. IV., c. 42, sec. 28, aud substantially 
adopts the language of it. It enacts that 
“ upon all debts, or sums certain payable 
at a certain time, the Court before which 
they may be recovered, may, if it shall 
think fit, allow interest to the creditor, at 
a rate not exceeding the current rate of 
interest from the time when such debts 
or sums certain were payable, if such 
debts or sums be payable by virtue of 
some writteu instrument at a certain 
time.” 

Two questions arise upon the construc¬ 
tion of this enactment; first, what is 
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meant by a sum certain, and a time cer¬ 
tain ; the second, assuming the case to 
have arisen, which gives the Court juris¬ 
diction to allow interest, whether the ex¬ 
ercise of that jurisdiction, or the refusal to 
exercise it, is subject, in any way, to re¬ 
view. 

With respect both to amount and time 
of payment, it was argued that the maxim 
“ id certam est quod certum reddi potest ” 
must be applied ; and, in a reasonable 
sense, this is true, lu the simplest case 
we may be obliged to have recourse to 
calculation for the actual amount, or to 
th'e calendar for the precise day of pay¬ 
ment. A promise to pay on the last Sa¬ 
turday of the year, at the rate of 15$. a- 
week for twelve months, would certaiuly 
be a promise to pay a sum certain at a 
time certain. It was argued also that in 
respect of both time and amount it was a 
question of degree, and in the same rea¬ 
sonable sense that every Statute is to be 
construed, not captiously, but with a view 
to the expressed intention of the Legisla¬ 
ture : this is true also. But these pro¬ 
positions do not remove the greater diffi¬ 
culty of determining at what period of the 
transaction between the parties must the 
amount and time of payment become as¬ 
certained. It is necessary that these 
should bo ascertained at the time the pro¬ 
mise is made ? or will it suffice if they be¬ 
come so at the time when it ought to have 
been fulfilled, and is broken 1 Ascertain¬ 
ment at any later period certainly could 
not suffice. 

The Statute, by the qualifications which 
it imposes of certainty in time and amount, 
by requiring that this certainty, and the 
obligation itself to pay the principal, 
should be created by a written instru¬ 
ment, by making the interest run from 
the time at which the principal is pay¬ 
able, and, finally, by giving the jury a 
discretion as to the allowance of interest, 
even where all these circumstances con¬ 
cur, seems to have been framed, not sim¬ 
ply on the principle of compensation to the 
creditor, but also on that of penalty to 
the debtor for not paying punctually at a 
time when he must have known the debt 
or sum, specific in amount, was to be 
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paid. But for this consideration there 
was no reason why all debts, without dis¬ 
tinction, should not have been made to 
bear interest from the time when payable ; 
no previous uncertainty of amount, or of 
time of payment, would have been mate¬ 
rial, nor should any distinction have been 
made between obligations by writing and 
by word of mouth ; nor ought the jury to 
have had any discretion ; for in all cases 
the need of compensation to the creditor 
may be assumed to have been the same. 
But, if the conduct of the debtor be taken 
into account, then the uncertainty of 
amount, and the contingency as to the 
time of payment, and that there is no 
writing, are all more or less material; ob¬ 
viously the most honest and punctual 
debtor may be unprepared to pay an un¬ 
certain amount, which may not be due 
for months, or years, or only on the hap¬ 
pening of a contingency, the falling in of 
which he may not know of. On this 
principle, too, the discretion given to the 
jury to consider all the circumstances of 
each particular case becomes perfectly 
reasonable. It is quite consistent with 
this view that where the debt is payable 
“ otherwise” than at a certain time, in¬ 
terest is not to be allowed except from 
and after the time of a written demand of 
payment. This reasoning leads their 
Lordships to conclude that the certainty 
required must exist at the time when the 
promise is made $ and, therefore, that the 
Act does not in this part affect debts con¬ 
tingent in amount, and, time of becoming 
due; a construction strictly conformable 
to the natural meaning of the language 
used. 

This reasoning applies very strongly to 
the case now before us, in which there is 
no promise absolutely to pay any sum, 
certain or uncertain, nor any time limited 
for the payment, but only a promise con¬ 
tingent on events which may never hap¬ 
pen, to pay a sum capable of ascertain¬ 
ment only, and if when these shall happen, 
and the time for the happening of which, 
if they ever do happen, may be indefinite¬ 
ly postponed. Such are the facts here. 
If, at the next ensuing public sale, the 
average price per chest of Patna opium 
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should rise above Rs. 1,300, the Defen¬ 
dants promise to pay the difference be¬ 
tween Rs. 1,300 and such average price. 
That any such difference would ever exist 
was quite uncertain ; in the expectation 
of the Defendants, of course, it was con¬ 
sidered extremely improbable. If there 
should be any difference, what it would 
amount to was equally uncertain ; and 
when the public sale would take place, 
which was the time for ascertainment, 
was also unknown. Now, there seems to 
be an insuperable difficulty in bringing 
such a state of facts within any but the 
most forced construction of the words of 
the Act. The Act supposes a party to 
have been sued for breach of a contract 
for the payment, by virtue of.a written 
instrument, of a sum certain at a certain 
time. But h<5w can it be said that, in the 
contemplation of either party, any such 
contract ever was made 1 

As their Lordships think that the Plain¬ 
tiff failed in bringing the case within the 
Legislative Act, and, therefore, agree with 
the Court below in their decision, it is not 
necessary for the decision of the case, to 
express any opinion on the second general 
question, whether the discretion of the 
Court in allowing, or refusing to allow in¬ 
terest, in cases within the Act, is liable to 
review or appeal. Several cases were cit¬ 
ed in the argument, in which Courts had 
refused to interfere with the discretion of 
the jury, under the Statute, 3rd & 4th 
"Will. IV., c. 42, sec. 28, on the ground 
that the Legislature had left it entirely to 
them ; but none in which the Court had 
so declined, at the same time stating that 
it disagreed with the jury’s determination. 

We do not, therefore, think the autho¬ 
rities conclusive. We should, undoubted¬ 
ly, be slow to interfere in any case before 
us in respect of' any matter specifically 
within the power of the jury, as for ex¬ 
ample, the amount of damages ; but deal¬ 
ing as we have to deal, with questions of 
fact as well as law, we are not prepared to 
say that, in a case either of allowance or 
refusal, in which we were clear that the 
Court below, acting either through pre¬ 
judice or misunderstanding, had commit¬ 
ted injustice, we should not feel bound to 


recommend to Her Majesty that an op¬ 
portunity should be afforded of reconsi¬ 
dering the matter in a new trial. 

It remains now to consider the other 
ground on which the Plaintiff relied : the 
evidence of mercantile usage. To support 
such a ground, there needs not either the 
antiquity, the uniformity, or the notoriety 
of custom, which in respect of all these 
becomes a local law. The usage may be 
still in course of growth ; it may require 
evidence for its support in each case i but. 
in the result it is enough if it appear to be 
so well known and acquiesced in, that it 
may be reasonably presumed to have beeu 
an ingredient tacitly imported by the 
parties into their contract. 

We have examined the evidence before 
us by the light of this principle : it is cer¬ 
tainly not conclusive ; it is open to criti¬ 
cism i it may require and admit of expla¬ 
nation : but, such as it is, we think it re¬ 
quired an answer, and the more so after 
the language of their Lordships in the 
judgment delivered here on appeal, in the 
case from Bombay, to be foirud in ante p. 
409, evidence which was, of course, well 
known to and relied on by the Plaintiff in 
preparing his case for trial. It would, 
moreover, be much to be lamented that a 
difference so important should prevail be¬ 
tween the two Presidencies in the adminis¬ 
tration of justice. 

This conclusion will make it proper for 
their Lordships to recommend to Her 
Majesty that this appeal be allowed, and 
the case be remitted to Iudia for a new 
trial, if the parties should not come to 
some arrangement, and their Lordships 
will direct that the Appellant have his 
costs of this appeal. 
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The decree of the Supreme Court was according¬ 
ly set aside, and it was stated, that if a wrong has 
been done, it is a wrong for which no Municipal 
Court of Justice can afford a remedy. 


Present : 


/ 


Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. Dr. Lushington, the Right Hon. Sir 
Edward Ryan, and the Right Hon. Sir 
John Taylor Coleridge. 

"Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Supreme Court at 
Madras. 


The Secretary of State in 
• Council of India,* 


A ppellant, 


versus 


Kamaciiee Boye Sauaba, ... Respondent. 


Held, that the transactions of independent states 
between each other are governed by other laws 
than those which Municipal Courts administer ; 
such Courts have neither the means of deciding 
what is right, nor the power of enforcing any deci¬ 
sion which they may make. 

Held, that the East India Company has the au 
thority subject only to the prerogative of the Crown 
to exercise Sovereign powers, i. e., powers to acquire 
and retain and govern territory, to raise and main¬ 
tain armed forces- by sea and land, and to make 
peace or war with the Native powers of India, and 
that acts done in the exercise of these Sovereign 
powers were not subject to the control of the Muni¬ 
cipal Courts, either of India or Great Britain. 

Held, that the Rajah of Tanjore was an indepen¬ 
dent Sovereign, bound by Treaties to a powerful 
neighbour, which left him, practically, little power 
of free action, but, nevertheless, he did not hold 
his territory, us a lief of the British Crown, or of 
the East India Company; and there was no pre¬ 
tence for claiming it, us an escheat, or as bona va¬ 
cantia. 

Held, that the seizure of the properties of the 
Rajah by the East India Company, was au exercise 
of (Sovereign power effected at the arbitrary discre¬ 
tion of the Company, by the aid of military force. 

Held, that it may be that the private property of 
a Rajah, will go to one set of heirs and the Raj 
with that portion of the property which is culled 
public, will go to the succeeding Rajah, but assum¬ 
ing that to be the case, when both the public and 
private properties were seized by the East India 
Company, in the exercise of their Sovereign power, 
a Municipal Court has no jurisdiction even with 
regard to the said alleged private properties 

Held, that the property now claimed by the Res¬ 
pondent, the Queen Dowager, has been seized by 
the British Government, acting as a Sovereign 
power, through its delegate the East India Com¬ 
pany; aud that the act so done, with its conse¬ 
quences, is au act of State over which the Supreme 
Court of Madras has uo jurisdiction. 
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27th July , 1859. 

The Right Hon. Lord Kingsdown : 

This is an appeal from a decree of the 
equity side of the Supreme Court of Judi¬ 
cature at Madras, by which it was declar¬ 
ed that the Respondent, the Plaintiff in 
the suit below, as the eldest widow of Se- 
vajee, late Rajah of Tanjore, who had died 
intestate, was entitled to inherit and pos¬ 
sess, as his heir aud legal representative, 
his private and particular estate and ef¬ 
fects, real and personal, left by him at the 
time of his death, subject to the payment 
and satisfaction thereout of the present 
debts, if any, of Sevajee, and to any legal 
claims and demands that might exist 
against such private and particular estate 
and effects ; and the Court declared that 
the Defendants, the East India Company, 
were trustees for the Plaintiff for and in 
respect of the private and particular estate 
and effects, real and personal, left by 
Sevajee at the time of his death, and pos¬ 
sessed by them, their officers, servants, and 
ageuts, as in the Bill mentioned. The de¬ 
cree also proceeded to direct various ac¬ 
counts and inquiries founded upon these 
declarations. 

In the very able argument addressed to 
us at the Bar, many objections were made 
by the Appellant’s Counsel to this decree; 
bat the main point taken,and that on which 
their Lordships think that the case must be 
decided, was this, that the East India 
Company, as trustees for the Crown, and 
under certain restrictions, are empowered 
to act as a Sovereign State iu transactions 
with other Sovereign States in India ; that 
the llajah of Tanjore was an independent 
Sovereign in India ; that on his death, in 
the year 1855, the East India Company, 
in the exercise of their Sovereign power, 
thought tit, from motives of State, to seize 
the Raj of Tanjore and the whole of the 
property the subject of this suit, and did 
seize it accordingly ; and that over an act 
so done, whether rightfully or wrongfully, 
uo Municipal Court has any jurisdiction. 
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•Ffie general principle of law was uot, as 


Sl 


indeed it could not, with any colour of 
reason be disputed. The transactions of 
independent States between each other 
are governed by other laws than those 
which Municipal Courts administer : such 
Courts have neither the means of deciding 
what is right, nor the power of enforcing 
any decision which they may make. 

But it was contended on the part of the 
Respondent, that this case did not fall 
within the principle, for the following 
reasons :— 

First. Because, as it was said, the 
East Iudia Company did not stand in the 
position of an independent Sovereign ; 
that such powers of Sovereignty as were 
exercised on behalf of the Company were 
vested, not in the Company, but in the 
Governor-General aud Council, who are 
protected by legislative enactments for 
what they may do in that character. 
Secondly, that the seizure in this case did 
not take place by the exercise of a Sove¬ 
reign power against another independent 
power ; but was a mere succession, by an 
asserted legal title, to property alleged to 
have lapsed to the Company, And, third¬ 
ly, that there is a distinction between the 
public aud private property of the Rajah, 
aud that the Company never intended to 
exercise their Sovereign powers as to the 
latter, whatever they might do with res¬ 
pect to the former ; that the Company, 
therefore, are in possession of property by 
the unauthorized act of their officers, for 
which no protection can be claimed on the 
grounds which would protect the public 
property from the jurisdiction of the 
Court. 

On the first point their Lordships are 
unable to discover any room for doubt. 
The careful aud able review of the several 
Charters and Acts of Parliament bearing 
upon the subject which they had the ad¬ 
vantage of hearing at the Bar, has satis¬ 
fied them that the law, as it stood in the 
year 1839, is accurately stated in the 
following passage in the judgment of 
Chief Justice Tiudal iu case of Gibsou v>. 
The East India Company (5 Bingh N. C 
273), in which, after referring to various 
legislative enactments, he observes that 


from these—“ It is manifest that the 
East Iudia Company have been invested 
with powers and privileges of a twofold 
nature, perfectly distinct from each other; 
namely, powers to carry ou trade as mer¬ 
chants, aud (subject only to the preroga¬ 
tive of the Crown, to be exercised by the 
Board of Commissioners for the affairs of 
India), power to acquire and retain and 
govern territory, to raise aud maintain 
armed forces by sea and laud, and to 
make peace or war with the Native powers 
of India.” 

That acts done in the execution of these 
Sovereign powers were not subject to the 
control of the Municipal Courts, either of 
India or Great Britain, was sufficiently 
established by the cases of The Nabob of 
Arcot us. The East India Company, in 
tiie Court of Chancery, in the year 1793 ; 
and The East Iudia Company vs. Syed 
Ally, before the Privy Council in 1827. 

The subsequent Statute, 3rd and 4th 
Will. IV., c. 85, iu no degree diminishes 
the authority of the East India Company 
to exercise, on behalf of the Crown of 
Great Britain, and subject to the control 
thereby provided, these delegated powers 
of Sovereignty. 

The next question is, what is the real 
character of the act done iu this case ? 
Was it a seizure by arbitrary power on 
behalf of the Crown of Great Britain, of 
the dominions and property of a neigh¬ 
bouring State, an act not affecting to 
justify itself ou grounds of Municipal 
law ? or was it, in whole or in part, a 
possession taken by the Crown under 
colour of legal title of the properry of tlie 
late Rajah of Taujore, in trust for those 
who, by law, might be entitled to it on 
the death of the last possessor? IT it were 
the latter, the defence set up, of course, 
has no foundation. 

It is extremely difficult to discover in 
these papers any ground of legal right, on 
the part of the East India Company, or 
of the Crown of Great Britain, to the pos¬ 
session of this Raj, or any part of the pro¬ 
perty of the Rajah ou his death ; and, in¬ 
deed, the seizure was denounced by the 
Attorney General (who, from circum¬ 
stances explained to us at the hearing, 
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appeared as Counsel for the Respondent, 1 
and not in his official character for the 
Appellant), as a most violent aud unjusti¬ 
fiable measure. The Rajah was an inde¬ 
pendent Sovereign of territories undoubt¬ 
edly small, and bound by Treaties to a 
powerful neighbour, which left him, prac¬ 
tically, little power of free action j but lie 
did not hold his territory, such as it was. 
as a fief of the British Crown, or of the 
East India Compauy ; nor does there ap¬ 
pear to have been any pretence for claim¬ 
ing it, on the death of the Rajah without 
a son, by any legal title either as an es¬ 
cheat, or as bona vacantia. It should 
seem, therefore, that the possession could 
hardly have been taken upon any such 
grounds. 

Accordingly, the Defendants in their 
answer, allege that on the death of the 
late Rajah, “ it was determined, as an act 
of State, by the Defendants and the 
British Government” that the Raj and 
dignity of Rajah of Tanjore was extinct, 
and that the State of Tanjore had there¬ 
upon lapsed to the Defendants in trust 
for Her Majesty • and it was thereupon 
also determined by the Defendants, as an 
act of State and Government, that the 
whole dominions and Sovereignty of the 
State of Tanjore, together with the pro¬ 
perty belonging thereto, should be assum¬ 
ed by the Defendants in trust for Her 
Majesty the Queen, and should become 
part of the British territories and domi¬ 
nions in India, iu trust for Her Majesty. 
They then allege that the whole of the 
property which they have seized has been 
seized by virtue of their Sovereign rights 
on behalf of Her Majesty, and insist that 
the Court has no jurisdiction to inquire 
into the circumstances of the seizure, or 
its justice with respect to the whole or 
any part of the seizure. 

The facts, as they appear in the evi¬ 
dence, are these :—In November, 1855, the 
Rajah died. The Government of Madras, 
within which Presidency Tanjore is situat¬ 
ed, communicated the fact of his death to 
the Governor-General of India, and this 
fact, with the views of the Government of 
Madras, and of the Governor-General in 
Council as to the steps which ought to 


l be taken upon his death in regard to 
his dominion aud property, was commu¬ 
nicated to the Court of Directors in Eng¬ 
land. 

The letters in which these views were 
communicated are not found amongst the 
papers; before us ; but it appears from the 
letters of the Court of Directors, dated the 
16th of April, 1856, that these Govern¬ 
ments were of opinion, that the dignity of 
Rajah of Tanjore was extinct, and that 
they had taken possession, or were about 
to take possession, of the dominions and 
property of the Rajah, and intended to deal 
with them in such manner as appeared to 
them to be just. 

The answer of the East India Company 
is to the following effect :—After adverting 
to a suggestion which had been made, to 
recognize one of the daughters of the de¬ 
ceased Rajah as his successor, they say : — 
“ 3. By no law or usage, however, has the 
daughter of a Hindoo Rajah any right of 
succession to the Raj, and it is entirely 
out of the question that we should create 
such a right for the sole purpose of per¬ 
petuating a titular Principality at a great 
cost to the public revenue. 4. We agree 
in the unanimous opinion of your Govern¬ 
ment, and the Government of Madras, 
that the dignity of Rajah of Tanjore is 
extinct. 5. It only remains to express 
our cordial approbation of the intentions 
you express of treating the widow, daugh¬ 
ters, and dependants of the late Rajah 
with kindness and liberality. We shall, 
doubtless, receive, at an early period, from 
you or from the Madras Government, a 
report of the arrangements made for carry¬ 
ing these intentions into effect. 6. The 
Resident was very properly directed to 
continue all existing allowances until he 
could report fully on them to Govern¬ 
ment ; but to inform the recipients that 
Government were not to be considered as 
pledged to their continuance.” 

It seems obvious from this letter that 
the East India Company intended to take 
possession of the dominions and property 
of the Rajah, as absolute lords and owners 
of it, and to treat any claims upon it of 
his widows, and relations, and dependants, 
not as rights to be dealt with upon legal 
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"principles, but as appeals to the consi¬ 
deration and liberality of the Company. 

. The further proceedings were of the 
same character.. 

On the 10th of July, 1856, the Govern¬ 
ment of Madras wrote to the Governor- 
General in Council, and after giving an 
account of different portions of the pro¬ 
perty of the late Rajah, and pointing out 
various difficulties and questions which 
might arise out of it, they suggested that 
some person should be specially sent as a 
Commissioner to Tanjore, who should be 
“directed to investigate and report upon 
the various important questions above 
enumerated, and any others that may 
hereafter occur, to this Government., as 
demanding inquiry iu connection with the 
general subject.” 

By a letter of the 8th of September, 
1856, the Governor-Geueral iu Council 
approves of the suggestion of appointing a 
Commissioner, and of the selection of Mr. 
Forbes for the purpose. He points out 
certain matters; amongst others, the abo¬ 
lition of the Rajah’s Courts, which he leaves 
to the disposal of the Government of 
Madras. “ But the mode iu which it 
may be proposed to deal with the Rajah’s 
debts, and with the State jewels, library, 
and armoury, should be reported to the 
Governor of India, before any measures 
are taken, as also the apportionment of 
pensions and gratuities to the family and 
dependants of the Rajah. Upon the last 
point it will be necessary to lay down 
rules by which the Government of Madras 
should be guided.” 

Mr. Forbes was accordingly appointed 
to discharge this duty, and written in¬ 
structions for that purpose were giveu to 
him by the Government of Madras, on the 
25th of September, 1856. He was di¬ 
rected not to make any general announce¬ 
ment of the orders of the Government of 
India ; but to possess the Durbar gene¬ 
rally with the purport of those instruc¬ 
tions, imformiug them that it had been 
decided by the home authorities that the 
Raj of Tanjore had become extinct, but 
that all liberality would be shown to the 
members of the family, servants, and de¬ 
pendants. lie was also, should such cau¬ 


tion appear called for, to warn them of 
the consequences that would certainly 
ensue from any factious opposition to the 
policy that had been decided on iu the 
case of the Tanjore Raj. 

In what manner Mr. Forbes executed 
the powers conferred upon him, appears 
in his evidence and by the documents 
proved in the cause. 

On the 29th of September, 1856, he 
caused an order to be made on the Sir- 
kele, an officer of the late Rajah, direct¬ 
ing him to make out a list of the proper¬ 
ty belonging to the Raj. No attention 
having been paid to this order, Mr. Forbes 
soon afterwards went himself to Tanjore, 
and took up hisabode^at the Residency, 
and on the 17th of October, 1856, sent a 
letter to the Sirkele, in which he informs 
him of his intention to take possession of 
the public property of the State for the 
British Government, and to place it in 
safe keeping. He informs the Sirkele that 
he intends to take charge of the public 
property within the fort, early the next 
morning, and to place it in charge of a 
detachment of the British troops, and he 
requests that the Sirkele will meet him 
at the east gate of the fort at half-past 5 
o’clock, in company with the Murdeshuns 
of the Tashackdera, the arsenal, and the 
various other departments. 

On the following morning, accordingly, 
taking advantage, as he says, of the pre¬ 
sence of the 25th Regiment of Infantry, 
he goes to the palace. He takes possession 
of the property which is found in it. He 
has it placed iu rooms, sealed with his seal, 
and stations sentries at the different doors. 

It is clear from Mr. Forbes’s report to 
the Madras Government of what took 
place on the occasion, that though no re¬ 
sistance was offered by the family of the 
Rajah, or the inhabitants of the fort, to 
the seizure of the Raj, and of the palace 
and property of the Rajah, it was regard¬ 
ed on both sides as a mere act of power 
not resisted, because resistance would 
have been vain. “ Much sorrow,” he saj’s, 
,£ was expressed, and much grief was 
shown ; but all submitted at once to the 
authority of the Government, and placed 
themselves in its hands.” 
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It is by these acts of Mr. Forbes that 
the East Iudia Company is in possession 
of whatever property it holds now claimed 
by the Respondent. The acts of Mr. 
Forbes were approved by the Governor of 
Madras by a minute, dated the 21st of 
October, 1856 ; and they are adopted and 
ratified by the East India Company in 
their answer in this suit. 

^What property of the Rajah was within 
the authority given to Mr. Forbes, and 
what may be the consequence of any sei¬ 
zure in excess of that authority, we will 
. consider under the next head ; but that 
the seizure was au exercise of Sovereign 
power effected at the arbitrary discretion 
of the Company, by the aid of military 
force, can hardly admit of doubt. 

But then, it is contended, that there is 
a ^distinction between the public and 
private property of a Hindoo Sovereign, 
and that although during his life, if he be 
an absolute Monarch, he may dispose of 
all alike, yet on his death some portions 
of his property, termed his private proper¬ 
ty, will go to one set of heirs, and the 
Raj with that portion of the property 
which is called public, will go to the suc¬ 
ceeding] Rajah. 

It is very probable that this may be so ; 
the general rule of Hindoo inheritance is 
partibility, the succession of one heir, as 
in the case of a Raj , is the exception. 
But assuming this, if the Company, in the 
exercise of their Sovereign power, have 
thought lit tOfcseize the whole property of 
the late Rajah, private as well as public, 
does that circumstance give any jurisdic¬ 
tion over their acts to the Court at Mad¬ 
ras 1 If the Court caunot inquire into the 
act at all because it is an act of State, 
how can it inquire into auy part of it, or 
afford relief on the ground that the Sove¬ 
reign power has been exercised to an ex¬ 
tent which* Municipal law will not sanc¬ 
tion ? 

It is said, however, that it was not the 
intention of the East India Company that 
the private property of the ltajah should 
be the subject of seizure, and it is ob¬ 
served in the judgment of the Court be¬ 
low, that the letter of Mr. Forbes to the 
Sirkele of the 17th of October, 1856, 
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shows that ho knew there was private 
property amongst that about to be seized; 
and that be expressly states that all pro¬ 
perty to which a claim can be established 
shall be restored to its owner. 

But it appears to their Lordships that 
in this passage the Chief Justice has not 
quite accurately collected the meaning of 
Mr. Forbes’s letter ; the distinction ihere 
made between private and public property 
seems to apply, not to property of the 
Rajah, but to property which might be 
seized by the officers as in the possession 
of, or apparently belonging to, the Rajah, 
while in fact it belonged to, or was sub¬ 
ject to, the claims of other persons. All 
claims which might be advauced to any 
part of the property seized, by institutions 
or individuals, were to be carefully inves¬ 
tigated, and all to which a claim might 
be substantiated would be restored to the 
owner. 

But, whatever may be the meaning of 
this letter, it affords no argument in fa¬ 
vour of the judgment of the Court; but 
rather an argument against it. It shows 
that the Government intended to seize 
all the property which actually was 
seized, whether public or private, subject 
to an assurance that all which, upon in¬ 
vestigation, should be fouud to have been 
improperly seized, would be restored. 
But, eveu with respect to property not 
belonging to the Rajah, it is difficult to 
suppose that the Government intended to 
give a legal right of redress to those who 
might think themselves wronged, and to 
submit the conduct of their officers, in the 
execution of a political measure, to the 
judgment of a legal tribunal. They in¬ 
tended only to declare the course which a 
sense of justice and humanity would in¬ 
duce them to adopt. 

With respect to the properly of the 
Rajah, whether public or private, it is 
clear that the Government intended to 
seize the whole, for the purposes which 
they had in view required the application 
of the whole. They declared their inten¬ 
tion to make provision for the payment of 
his debts, for the proper maintenance of 
his widows, his daughters, his relations 
and dependants ; but they intended to do 
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was just and reasonable, and not accord¬ 
ing to any rules of law to be enforced 
against them by their own Courts. In the 
letter already referred to of the 8th of 
September, 1856, from the Secretary of 
the . Government in India to the Govern¬ 
ment of Madras, it is distinctly stated :— 
“ The relations whom the Rajah of Tan- 
jore has left are in this position : they are 
without any rights of inheritanceand it 
then proceeds to enumerate those rela¬ 
tions who are thus without any rights of 
inheritance, and mentions as tho first 
amongst them the Queen Dowager, the 
Respondent in this appeal ; aud it pro¬ 
ceeds to speak of all those relations as 
claimants upon the consideration of the 
Government, and to describe in what 
manner those claims are to be met. How 
is it possible, in the face of this declara¬ 
tion, to hold that it was tho intention of 
the Government to recognize the right of 
inheritance of the Respondent, and to ex¬ 
clude from seizure, and to subject to pro¬ 
cess of law, any portion of the property 
of the deceased Sovereign? If there had 
been any doubt upon the original inten¬ 
tion of the Government, it has clearly ra¬ 
tified and adopted the acts of its agent, 
which according to the principle of the 
decision in Bmou vs. Denman, is equiva¬ 
lent to a previous authority. 

The result, in their Lordships’ opinion, 
is, that the property now claimed by the 
Respondent has been seized by the British 
Government, acting as a Sovereign power, 
through its delegate the East India Com¬ 
pany ; and that the act so done, with its 
consequences, is an act of State over which 
the Supreme Court of Madras has no ju¬ 
risdiction. 

Of the propriety or justice of that act, 
neither the Court below nor the Judicial 
Committee have the means of forming, or 
the right of expressing, if they had form¬ 
ed, auy opinion. It may have been just 
or unjust, politic or impolitic, beneficial 
or injurious, taken as a whole, to those 
whose interests are affected. These are 
considerations into which their Lordships 
cannot enter. It is sufficient to say that, 
even if a wrong has been done, it is a 


wrong for which no Municipal Court of 
justice can afford a remedy. 

They must advise Her Majesty to re¬ 
verse the decree complained of, and to dis¬ 
miss the Plaintiff’s Bill ; but they will re¬ 
commend that no costs should be given of 
the proceedings either in the Court below 
or iu this appeal. 


The following proceedings took place in 
India upon the receipt of the above judg¬ 
ment, as appeared recorded in the minute 
by the Honourable the President, Sir 
Charles E. Trevelyan, dated the 8th of 
November, 1850. 

“1. The Lords of the Committee of 
the Privy Couucil, conclude their judg¬ 
ment on the appeal of The East India 
Company vs. Kamachee Boye Sahaba as 
follows :—‘ The result, iu their Lordships’ 
opinion, is, that the property now claim¬ 
ed by the Respondent has been seized by 
the British Government, acting as a Sove¬ 
reign power, through its delegate, tho 
East India Company ; aud that the act so 
done, with its consequences, is au act of 
State over which the Supreme Court of 
Madras 1ms no jurisdiction. 

“ ‘Of the propriety or justice of that act, 
neither the Court below nor the Judicial 
Committee have the means of forming, or 
the right of expressing, if they had formed, 
auy opinion. It may have beeu just or un¬ 
just, politic or impolitic, beneficial or in¬ 
jurious, taken as a whole, to those whoso 
interests are affected. These are consi¬ 
derations into which their Lordships can¬ 
not enter. It is sufficient to say that, 
even if a wrong has been done, it is a 
wrong for which no Municipal Court of 
justice can afford a remedy.’ 

“2. While, on the one bond, the Go¬ 
vernment is left, by this decision, free to 
take whatever course it considers best; 
on the other, a serious responsibility has 
been cast upon it. The Government is 
declared to be sole arbiter, unrestrained by 
the ordinary obligations of Municipal law ; 
aud it is, therefore, peculiarly incumbent 
upon us to show that we are prepared to 
act in the spirit of those principles of 
equity and liberality which are the founda¬ 
tion of all law. 
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“ 3. The original proceeding by which 
the Raj of Tunjore was declared to lmve 
escheated to the Government of India on 
the death of the late ltajah has often been 
described as an act of spoliation. I oau- 
not see it in that light. 1 have always 
been opposed to what has of late years 
been called ‘ The policy of annexation/ 
It has always appeared to me that well- 
constituted Native States are an essential 
element of the Anglo-Indian Empire $ aud 
this view has been amply confirmed by 
the experience acquired during the late 
convulsion. But Tunjore was not a Na¬ 
tive State. The Rajah had neither peo¬ 
ple nor territory beyond the walls of his 
palace. He had no duties of Government 
to perform. He aud his numerous de¬ 
pendants were a heavy charge upon the 
industrious portion of the population, 
without rendering any return. So far as 
any political effect was produced, it was 
decidedly injurious, because the arrange¬ 
ment kept alive pretensions which cir¬ 
cumstances might at any time quicken 
into open hostility, as lately happened at 
Delhi. The entire community is inter¬ 
ested in the growth of a feeling of loyalty 
to the Sovereign, and there ought to be 
nothing to interfere with the undivided 
allegiance of the Queen’s own subjects in 
Her own dominions. It has also beeu 
proved by numerous examples, that there 
is no condition so demoralising as that of 
a society which, while it is elevated above 
public opinion, has no appropriate duties 
to engage in. 

“ 4. The Rajah had died leaving no 
legitimate or adopted son. The only 
claimant is his senior surviving widow. 
My first twelve years of public service 
were passed in the Indian Diplomatic de¬ 
partment, and I have as extensive a know¬ 
ledge of the customs and practice of Na¬ 
tive Chiefs as most people. I mention 
this as my justification for offering a con¬ 
fident opinion, that the succession of fe¬ 
males forms no part of the constitution 
of Native States or Ohiefships. It may 
occasionally have taken place, as In the 
instance of Holkar’s widow, Arhalaya 
Bhui, and the Begum Surnroo, but the 
special nature of the circumstances in those 
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cases, shows that it was a deviation from 
au established rule. No well-informed aud 
impartial native would maintain the right 
of succession of a female to a Hindoo Raj. 

“6. I, therefore, consider that, whe¬ 
ther regard be had to the customs of the 
country or to the public good, this is a 
true escheat. The so-called Taujore Raj 
has lapsed to the Government of India. 
That Government stands in the place of 
the late Rajah. While we are bound to 
fulfil his just obligations, it is our duty 
to secure, on behalf of the public, every¬ 
thing belonging to the Raj not required 
for that purpose. 

“ 6. A great deal of discussion has 
taken place about what ought to be con¬ 
sidered public or private property. This 
seems to me to proceed upon a mistaken 
view of the nature of the case. The Raj 
has merged in the Government of India. 
Everything which belonged to the late 
Rajah at the time of his death, therefore, 
now belongs, by right, to the Govern¬ 
ment. If, previously to his decease, he 
had made a bond fide alienation of auy 
property acquired out of his savings, that 
property has passed into the condition of 
private property. Otherwise, all that he 
left would have descended to his heir, if 
he had had one; and not having had one, 
it has lapsed to the paramount authority 
representing the general public. We have 
to pay the late Rajah’s debts, aud to pro¬ 
vide for his numerous relations and de¬ 
pendants as ultimus hceres ; aud we are en¬ 
titled, in the same character, to all that 
remained of his property. It would not 
have beeu possible for any one except the 
successor to the Raj to have undertaken 
these obligations. To auy other, the loss 
would have greatly exceeded the advan¬ 
tage. The view taken in this paragraph 
is the same which is maintained by the Ad¬ 
vocate-Generals at Calcutta and Madras. 

“ 7. Assuming the correctness of these 
principles, I will consider the several 
points requiring decision. 

“ First, the late Rajah’s debts must be 
ascertained with a view to their early li¬ 
quidation. Experience shows that more 
than ordinary care should be taken, in such 
' cases, in order to shut out fictitious claims. 
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-^Secondly, the Supreme Government 
laid down as long ago as the 8th of Sep¬ 
tember, 1856, rules for the grant of pen¬ 
sions to the family and dependants. 'These 
are divided into three classes: viz-, first, 
the immediate members of the Rajah’s 
family ; secondly, his relations ; aud third¬ 
ly, his servants and pensioners. In the 
case of the third class, these rules have 
already been acted on, and the pensions 
awarded have for some time been paid. 
The pensions of the chief members of the 
family only are heritable. In the case of 
a man, they may pass for two generations, 
a moiety lapsing on each succession • 
while, in the case of a woman, they may 
descend with the same deduction for one 
generation only. The case of those be¬ 
longing to the second class, who are not 
nearly allied to the late Rajah, was consi¬ 
dered to be fully made by the grant of a 
pension for a siugle life, which may be 
commuted for a gratuity. 

“ 8. Mr. Phillips, the late Commis¬ 
sioner of Tanjore, proposed to place 103 
persons in the first class, as follows :—* 1. 
The mother of the late Rajah. 2. His 
senior widow. 3. His fifteen junior wi¬ 
dows. 4. His daughter. 5. His two elder 
sisters. 6. His niece, her husband and 
children. 7. His son-in-law. 8. Three 
nephews and their families. 9. The late 
Rajah Sevajee’s seraglio, in number 59 
persons ; including, apparently, 6 natural 
sons and 11 natural daughters of the 
Rajah. 10. The Rajah Sarubhoji’s serag¬ 
lio, 18 persons. 11. The descendants, 
four in number, of Tukuji Sahib, fourth 
Rajah of Tan j ore. 7 

“ 9. As far as the eighth head, no ob¬ 
jection can be made; but I cannot think 
that the 59 persons belonging to the late 
Rajah’s seraglio, or the persons who claim 
through former Rajahs, are entitled to 
heritable pensions. This advantage may, 
however, be conceded to the natural sons 
aud daughters of the late Rajah. 

<4 10. Not long before his death, the 
late Rajah married sixteen wives in one 
day. These ladies aud their families came 
from the Deccan , and every facility 
should be given, by commuting their pen¬ 
sions, or making the payments elsewhere, 


for their returning to their original 
homes. 

“ 11. The pensions should be in full of 
every personal claim. No establishment 
should be kept up for any one ; and the 
old system of procuring supplies through 
the Collectors should come to an end. 
Any additional allowance should be made 
which may be required to compensate for 
the loss of these advantages; and the 
agent should continue to protect the in¬ 
terests of the ladies and assist them by his 
advice. 

“ 12. Sukharam, the late Rajah’s son- 
in-law, ought not, 1 think, to be subjected 
to any deduction of his stipend, on ac¬ 
count of his inheriting his late wife’s set¬ 
tlement ) and the Rajah’s only surviving 
legitimate daughter should be allowed an 
additional Rs. 6,000 a year on her mar¬ 
riage, as proposed by Mr. Phillips. No 
difference should be made between those 
who supported hud those who stood aloof 
from the senior widow in the late litiga¬ 
tion. 

“ 13. The contents of the library, ar¬ 
moury, and jewel rooms should be care¬ 
fully examined ; and while such articles 
as were exclusively State property should 
be held at the disposal of the Government, 
the most liberal consideration should be 
given to any claim that may be made on 
behnlf of the Ranee or others connected 
with the late Rajah. 

“ 14. The only remaining point is the 
landod property. The bulk was retaiued 
by the Rajah, contrary to the provisions 
of the Treaty by which the Province was 
ceded to the East India Company in 1779 ; 
but, according to my view, as expressed 
in the early part of this minute, it matters 
uot in what manner property came into 
the possession of the Rajah. Whatever 
actually belonged to the Rajah at the time 
of his death is included in the escheat, 
and now belongs to the Government. 

15. Fourteen villages are claimed 
on behalf of the mother of the late Rajah 
as having been granted to her by her late 
husband, Rajah Sarabhoji ; such a grant 
is undoubtedly extant, but if her posses¬ 
sion was ever more than nominal, it alto¬ 
gether ceased in 1827, after which the 
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Rajah dealt with the property entirely as 
his own. Our Advocate-General is, there¬ 
fore, rightly of opinion that these villages 
must be considered as belonging to the Raj. 
Mr. Phillips, while he admits that the 
Dowager Ranee has no just claim, pro¬ 
poses that she should have the enjoyment 
of these villages during the remainder of 
her life. I do not concur in this. The 
aged lady should have a pension allowed 
her, sufficiently liberal to enable her to 
spend the remainder of her days with all 
possible ease and comfort; but more than 
this is not required; and it is not desir¬ 
able that she should have the manage¬ 
ment of villages. There are three villages, 
the Mwasi rights in which were originally 
purchased by the widow of Tulasiji, the 
adoptive father of Sarabhoji. They des¬ 
cended to the late mother of the Rajah's 
only surviving daughter, to whom they 
should now be made over, together with 
the arrears which have accumulated since 
her father’s death. Alienations from the 
landed property, which are of the nature 
of Enam , should be dealt with under the 
Enam rules. 

“ 16. If my colleagues concur in these 
views, I propose that Mr. Phillips, who is 
well acquainted with the whole subject, 
should be specially appointed as Commis¬ 
sioner, to give effect to the arrangements 
that may be finally approved by the Su¬ 
preme Government. 

“ 17. There is no reason to doubt the 
correctness of the data upon which Mr. 
Phillips calculated the pensions proposed 
by him for the several classes of claim¬ 
ants ; but if my views are adopted, some 
modification will be required in particular 
cases ; and if Mr. Phillips should think, on 
the review he will now have to take of the 
subject, that his first proposals should in 
any other instance be amended, we shall 
be ready to reconsider them with him.— 
C. E. Trevelyan .” 

“Minute by the Honourable the Presi¬ 
dent, dated 23rd of November, 1859. 

*‘011 the first point, it must be observ¬ 
ed, that the villages were not only manag¬ 
ed, but their proceeds were appropriated 
by the Rajah. In short, they were treat¬ 
ed after 1827, entirely as his own proper- 
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ty. This has been reported by our Com¬ 
missioner, and has been argued upon as a 
fact b£ the Law Officers. 

'* As regards the objection to Mr. Phil¬ 
lips on the ground of his connection with 
the Sudder Court, this case has been ex¬ 
pressly declared by the Privy Council 
to be beyond the limits of any Municipal 
jurisdiction. 

U C. E. Trevelyan.” 

“ Gindi , 23rd November, 1859.” 


7th and 8th July, 1859. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. Sir Edward Ryan, and the Right 
Hon. Sir John Taylor Coleridge. 

Assessor, —The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

Prannath Roy Chowdry,* Appellant, 
versus 

Rookea Begum, Syed A man Y 

Ally, and Ram Rutton > Respondents. 
Rak, ... ... j 

The first Court found tho Plaintiff’s suit not to be 
barred by limitation, but dismissed it on other 
grounds. On appeal by the Plaintiff, the Sudder 
Court reversed the finding on the first issue, and in 
effect decided that the Plaintiff's suit was barred 
by limitation. Held , that the appeal of the Plaintiff 
brought the whole case before the Sudder Court, 
and the Defendant was not bound to appeal from 
a finding unfavourable to him on a single issue. 

Held, that the suit was not barred by limitation, 
as there was no adverse possession, nor repudiation 
of the mortgage title. Farther as there was a pre¬ 
vious suit, in which, one of tho litigant parties ad¬ 
mitted his title; as the right of the Respondent was 
sub-judice as tho title to redeem could be but in 
one of these parties ; as he had been allowed to in¬ 
tervene and was a continuing party in that suit, the 
pendency of that suit was a good and sufficient 
cause for his not proceeding with his own claim. 
Notice on heir of the original mortgagor served. 

Held , when mortgagee’s object is to foreclose, he 
must proceed under the provisions of Regulation 
III. of 1793, sec. 14, Regulation II. of 1805, sec. 3, 
and Regulation XVII. of 180G, secs. 7 and 8. 

Held , tender with a protest would not be ineffi¬ 
cacious, where the words thereof can reasonably 
be regarded as idle words, but in this case, the 
money was asked to be paid out to the Appel¬ 
lant, but at the same time in that very petition, 
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t4ie validity of the Appellant’s title to foreclose 
was disputed, and an intention expressed amounting 
to a notice, to sue the Appellant to recover back the 
very money, which he was tendering. The mort¬ 
gagee would have little inducement to ta*ke the 
mouey, waiving by his lien by its acceptance, if the 
litigation on the very same subject were to recom¬ 
mence upon his acceptance of the money. The 
tender in this case was, therefore, defeated by the 
protest. 

Held , that service of notice on the occupant of the 
land raised no case of estoppel, as to the right of the 
said occupant to redeem. The Respondent has not 
proved his right to redeem; the tender by him, 
therefore, of the money without due consent, and 
not in the name of the heir of the mortgagor, was 
not a valid tender. 


puted the claim. He contended, amongst 
other things, that the claim to possession 
of the lands was barred by limitation of 
suit, and the right to foreclose defeated 
by a due deposit of the mortgage money 
under the Regulations hereinafter refer¬ 
red to. The Plaintiff had, as the Res¬ 
pondent contended, wrongly refused to 
accept the money, and was, therefore, not 
entitled to foreclosure. He further con¬ 
tended that, by a deed of sale from the 
representatives of the mortgagor, the 
Plaintiff’s two Kut-kubala , or deeds of 


87th July , 1859. 

The Right Hon. Lord Kingsdown : 

This is an appeal from a decision of 
the Sudder Dewauny Adawlut, at Cal¬ 
cutta, in favour of the Respondent, a De¬ 
fendant in a suit wherein Prannath Roy 
Chowdry was the Plaintiff, and Rookea 
Begum, heiress of Noor Jeliau, Syed Amau 
Ally, and Ram Button Rae were the De¬ 
fendants. 

The suit, originally instituted in the 
Court of the Principal Sadder Ameen of 
the Twenty-four Pergunnahs, and thence 
transferred to the Civil Court there, was 
brought to recover possession of a house 
and lauds, under a foreclosure of a mort¬ 
gage of the same to the Plaintiff executed 
by Noor Jehau and her husband, Meer 
Sydoo. The property mortgaged belong¬ 
ed to the wife alone. The title of the 
mortgagor, Noor Jelian, to the property 
which w r as the subject of the suit, was un¬ 
disputed in this cause. The mortgage, 
which was of the class termed Bye-bil- 
ivufa , or Kut-kubala, was effected by a 
deed of conditional sale for S. Rs. 4,001, 
with a further charge, under a second 
deed of the same nature, for S. Rs. 1,000. 
The first deed boro date 11th Cheyt, 
1231, and the second was dated 23rd By- 
sack, 1232. 

The Plaintiff contended that a fore¬ 
closure of the title to redeem had duly 
taken place, and on that foreclosure he 
sued for possession to perfect in himself 
the proprietary right to the lands free 
from redemption. Ram Rutton Rae was 
the only one of the Defendants who dis¬ 


mortgage, had been rendered void. 

The first, second, and third points to be 
determined were stated by the Judge as 
follows : as on the remaining points, three 
in number, he passed no decisiou, it is 
unnecessary to state them. 

“ First point, whether or not limitation 
can apply, if the foreclosure has been 
effected after the lapse of twelve years 
from the period fixed for repayment of the 
amount of Plaintiff’s alleged deed of con¬ 
ditional sale. 

“ {Second, whether the foreclosure in 
question has taken place in due course or 
not j whether in the foreclosure case, the 
amount due under the conditional deed 
of sale was paid by the defendant, under 
protest or not; and whether the Defen¬ 
dant had any right to deposit the said 
amount or not. 

“ Third, when another deed of sale, re¬ 
ferring to the two deeds of conditional 
sale, and in lieu of the amounts specified 
therein has been executed, which deed of 
sale has been set aside as invalid by the 
Court, then has Plaintiff or has he not 
again a right to sue under those two con¬ 
ditional deeds of sale?” 

The Judge of the Civil Court of the 
Twenty-four Pergunnahs decided the first 
issue in favour of the Plaintiff, the Ap¬ 
pellant the second and third issues lie 
decided in favour of the Respondent; and 
the remaining issues he judged it unne¬ 
cessary to decide, in consequence of his 
decision oil the second and third issues in 
the Respondent’s favour. He dismissed 
tho Plaintiff’s suit, with costs. 

On appeal by the Plaintiff from that 
decision to the Sudder Dewanny Adawlut, 
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that Court, not unanimously, however, 
reversed the finding on the first issue, and 
in effect decided that the Plaintiff’s suit 
was barred by limitation. 

The Defendant, Ram Rutton Rae, had 
not appealed from the decision of the 
lower Court on the issue as to the limita¬ 
tion of the suit ; and it was contended 
before their Lordships that the appeal 
Court had not authority to reverse the 
decision of the Court below on that issue ; 
but their Lordships think that the appeal 
of the Plaintiff brought the whole cause 
before the Sudder Dewanuy Adawlut, and 
that Ram Rutton Rae, who had the deci¬ 
sion in his favour, was not bouud to ap¬ 
peal from a finding unfavourable to him 
on a single issue. 

The instrument of conditional sale in 
this case was described as one of mort¬ 
gage on the face of the instrument itself. 
It was in the ordinary form of a Bye-bil- 
wuffa or Kut-kubala. It contained a sti¬ 
pulation against a sale or mortgage to 
any body else by the mortgagor, and fix¬ 
ed, for payment of the mouey, a time cer¬ 
tain, on the day after which, if the pro¬ 
perty were not redeemed, the sale of the 
lands was to become absolute. As this 
time had elapsed more than twelve years 
before the institution of the foreclosure 
proceeding, it was contended, on behalf of 
the Respondent, that the claim was bar¬ 
red under the rules of limitation contain¬ 
ed in Ben. Reg. Ill of 1793, sec. 14, and 
Ben. Reg. II. of 1805, sec. 3, and the 
Court of appeal, reversing on this point 
the ruling of the Court below, so decided. 

After the execution of the mortgage, 
the mortgagor, Noor Jehan, under an in¬ 
strument in writing, appointed the Defen¬ 
dant, Ram Rutton Rae, her attorney, to 
manage her affairs, and put him, as such, 
into possession of the property in question 
for herself. She thereby agreed to pay 
him a considerable sum for his remunera¬ 
tion for such service; he was to pay cer¬ 
tain debts which the instrument recites, 
including the Appellant’s mortgage, which 
is expressly referred to and acknowledged 
therein, and an option ,was given to the 
Defendant to purchase the property, if he 
should be so minded. 

349—52 


The Defendant alleges that he pur¬ 
chased the property accordingly. In the 
former litigation hereinafter referred to 
he went into proof on this point, but he 
has not proved that purchase in this suit. 

The sixth issue related to that transac¬ 
tion. 

After the death of the mortgagor, dis¬ 
putes arose as to the property, aud the De¬ 
fendant, Rim Rutton Rae, was continued 
in possession under an order of the Magis¬ 
trate, in a Foujdary proceeding for quiet¬ 
ing the possession, who left the parties to 
proceed by regular suit for the decision 
of their rights. 

A long litigation ensued between cer¬ 
tain- parties claiming the lands uuder an 
alleged gift from the husband of the 
mortgagor, Beebee Jehan, and claiming 
also by heirship ; aud Ram Rutton Rae, 
who claimed under the alleged sale to 
him by Beebee Noor Jehan. In that suit 
the Appellant intervened, according to 
the practice of the Mofussil Courts, for 
the protection of his interests. He went 
into evidence to prove his mortgage title ; 
and the decrees which were made, from 
time to time, in the Courts in India in 
the progress of this litigation were ex¬ 
pressed to be without prejudice to his 
claims as mortgagee. 

The effect of this intervention on the 
question as to the limitation of his title 
to foreclose, and to acquire possession of 
the property pledged to him, will be sub¬ 
sequently considered. 

Finally, by a decision in the Privy 
Council, the suit of those Plaintiffs against 
Ram Rutton Rae (a), was dismissed. 
The decision in the Privy Council was 
made without prejudice to the right of any 
person claiming under Noor Jehan, aud on 
the meaning of that reservation, and as to 
its effect on the alleged title of the De¬ 
fendant, Ram Rutton Rae, under the sale 
which he had set up, some discussion took 
place in the progress of the arguments in 
this case. Their Lordships deem it un¬ 
necessary to express any opinion on that 
point, which is not necessary to the deci¬ 
sion of this appeal. 


(a) See ante , page 3t2. 
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to be considered are, 
whether the Appellant, the mortgagee, 
was barred by limitation of time from pro¬ 
ceeding to foreclose the parties entitled to 
redeem him $ aud if he were not so barred, 
whether he proceeded so as to foreclose 
such parties ; and lastly, the effect of such 
foreclosure on the suit which he institut¬ 
ed for possession. By Regulation III. of 
1793, a suit is barred where “ the cause of 
action shall have arisen twelve years be¬ 
fore any suit shall have been commenced 
on account of it; unless the Complain¬ 
ant can show, by clear aud positive proof, 
that he had demanded the money or mat¬ 
ter in question, and that the Defendant 
had admitted the truth of the demand, or 
promised to pay the money $ or that he 
directly preferred his claim within that 
period for the matters in dispute, to a 
Court of competent jurisdiction to try the 
demand, and shall assign satisfactory rea¬ 
sons to the Court why he did not proceed 
in the suit, or shall prove that either from 
minority or other good and sufficient 
cause, he had been precluded from obtain¬ 
ing redress.” 

In considering the effect of a legislative 
bar on the suit of a Plaintiff, created as 
it is here by general words, it is often im¬ 
portant to regard the nature and object 
of the suit ; the nature of the title to 
which the bar is set up ; who the parties 
are who raise the objection, and against 
whom it is raised. The bar from a twelve 
years’ possession under that Regulation 
does not depend simply on the leugth of 
possession, it may exist in favour of one 
occupant and not of another; it may be 
powerful against one demand, or one sort 
of claim, and be, at the same time, in¬ 
operative as against others. The time 
may run from a date prior or subsequent 
to the Plaintiff’s title to possession. A 
“ cause of action” is not prolonged by mere 
transfer of the title. It cannot be laid 
down, therefore, as a rule universally true, 
that under the Regulation III. of 1793, 
section 14, a mortgagee’s proceeding for a 
foreclosure under a mortgage, of the class 
of Bye-bil-wuffa simply, cannot be prefer¬ 
red after twelve years from the expiratiou 
of the time which the instrument fixes as 


the period of redemption by payment, and 
on the expiration of which the condition¬ 
al sale will become absolute, for this in- 
discriminating ground of decision would 
include alike adverse occupations, and 
those which had not the semblance even 
of such a character, aud would establish 
a bar arising from simple occupation, and 
not from the laches of the demandant or 
of others before him. The contention, on 
the part of the Respondent, indeed, was 
not pushed to that extent, and it was 
conceded that a possession continuing un¬ 
der and in privity with and with acknow¬ 
ledgment of the claimant’s title, would 
not operate as a bar ; as, for instance, in 
the case of a trust, and the ordinary pos¬ 
session of a cestui que trust, or trustee 
under it. These instruments of condi¬ 
tional sale have now an operation differ¬ 
ent from that which they originally had. 
They are mortgagors now, redeemable like 
ordinary mortgages, and subject to fore¬ 
closure. There is some danger of falling 
iuto error in decisions as to the limitation 
of suits founded on them, if their old, 
rather than their present, character be re¬ 
garded. As long as the transaction was 
one of sale, conditional at first, and ab¬ 
solute at a certain period afterwards by 
lapse of time, unless, on the prior perform¬ 
ance of a certain condition, the title to the 
laud was on that condition terminating 
in favour of the conditional purchaser, 
the same as that of any ordinary owner, 
and a possession primd facie irreconcile- 
able with it, might well be deemed ad¬ 
verse from the date of the completion of 
the perfect title in the buyer. 

But if the transaction be viewed as it 
should now be regarded under the Regu¬ 
lations, as one of mortgage, redeemable at 
any time by the mortgagor, or those claim¬ 
ing under him in privity with his title as 
mortgagor ; then, as no difference between 
the law prevalent in India and the law 
prevalent here as to the relation between 
mortgagor and mortgagee on this point 
has been suggested to their Lordships, 
the possession of those who claim under 
the mortgagor, so long as they assert a 
title to redeem, and advauce no other 
title inconsistent with it, must, primd 
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facie at least, be treated as perfectly re- 
concileable with, aud not adverse to, the 
title of the mortgagee, and the continua¬ 
tion of his lieu on the thing pledged. It 
is by no means the essence of such a title 
there, any more than it is here, that it 
should be accompanied by an actual con¬ 
tinuing possession of the lands; The 
pledgee may, from various causes, be re¬ 
luctant to assume possession of the pledge, 
or to shorten the period of its redeemable 
quality. 

In addition to this, it is to be observed 
that, as under the Regulations an adverse 
title must also be a bond fide title, under 
the shorter period of limitatiou ; and as 
neither mortgagor nor mortgagee can, in 
ordinary cases, be uncou&cious of the con¬ 
ditional nature of their own titles, there 
is no ground for presuming generally be¬ 
tween the immediate parties an adverse 
title from mere length of possession. 
Where a mortgage is subject by law to be 
foreclosed, the title to foreclose is in the 
nature of a limit to the title to redeem. 
It by no means follows, as a consequence, 
that the mortgagee foreclosing will be 
able, in a suit for possession, to make 
good against all occupants a title to pos¬ 
session. Foreclosure is a step towards 
that object, under the law relating to 
these securities, where the object is to 
obtain a proprietary right; but in the 
mortgagee’s suit for possession, consequent 
on the foreclosure notice, the Plaintiff 
may, according to the character of the 
Defendant, be met and defeated by proof 
of a prior, or of a superior, title j or by 
proof of want of title in himself, or that 
he has not perfected his title to posses¬ 
sion. But such defeuces are not open 
alike to all Defendants, and between 
mortgagee and mortgagor some of them 
would be inadmissible. 

Their Lordships cau find in this case no 
evidence, and nothing to support an in¬ 
ference, that the once undoubted right of 
the mortgagee to enforce possession was 
at an end, or barred, or incomplete. His 
intervention in the litigation before al¬ 
luded to, his proofs aud proceedings in 
that litigation, the decrees in relation to 
his title, the objection made to it by Ram 
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Button line, on the untenable ground that 
his mortgage title was merged, as it were, 
in a conditional purchase which never 
took effect, afford the strongest proof that 
no payment or other act hud extinguished 
his lien on the lands hypothecated ,to 
him. The Defendant, Ram Ruttou Rae, 
if he became a purchaser, as he has alleg¬ 
ed, took with notice of the mortgagee’s 
title, which in terms forbade any subse¬ 
quent sale. 

A mitigation of this restrictive condi¬ 
tion appears to have been established by 
a series of decisions iu the Company’s 
Courts, which limit it to sales or mort* 
gages, not made subject to the prior mort¬ 
gage i so that, in the view most favour¬ 
able to the Defendant, the case stands 
thus : if his could be considered a bond 
fide possession at all, it must be taken to 
have beeu a possession originally not ad¬ 
verse to, but consistent with, the mort¬ 
gage title. If such were its character, 
there is nothing whatever to show that 
it became adverse at any time before 
twelve years preceding the institution of 
the Appellant's foreclosure suit. The li¬ 
tigation before referred to was consistent 
with the recognition by both parties of the 
title of the mortgagee, who intervened iu 
that suit. It is stated by one of the 
Judges that both parties admitted the 
mortgage title. Whether this was so or 
not their Lordships have not in this suit 
the means before them of judging ; but 
they find, certainly, no proof of a repu¬ 
diation by ham Rutton Rae of the mort¬ 
gage title at any period twelve years be¬ 
fore the institution of the foreclosure pro¬ 
ceeding aud the notification under it. 
Had such a repudiation appeared, such 
repudiation, whilst it would have estab¬ 
lished from its date the commencement 
of adverse possession, would, at the same 
time, under the circumstances of this 
particular case, have established, iu the 
opinion of their Lordships, from the same 
date, au absence of bond fides in Ram 
Rutton Rae as to the mortgagee’s title ; 
consequently their Lordships, in any way 
of viewing the question, are unable to 
concur iu opinion with the majority of the 
Judges in the Sudder Court that the 
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claim was barred by limitation as to 
time. 

The intervention of the Appellant in 
the suit, his proceedings in it, the recogni¬ 
tion of his title in the decrees, all serve 
to show that the Appellant was not sleep¬ 
ing upon his claims, and that he was de¬ 
terred from enforcing them in a distinct 
suit of his own only by the circumstances 
of that litigation. He was certainly not 
precluded by any physical or legal irj£- 
pediment from the institution of a suit j 
but, as one of the litigant parties ad¬ 
mitted his title i as the right of the Res¬ 
pondent was still sub-judice; as the title 
to redeem could be but in one of these 
parties ; as he had been allowed to inter¬ 
vene and was a continuing party in that 
suit, their Lordships think that it would 
be an inconsistent course in the Courts to 
hold that he had been guilty of laches, 
and that the pendency of such a litiga¬ 
tion, with the proceedings in it, furnished 
no “ good aud sufficient cause” for his not 
proceeding with his own claim in a dis¬ 
tinct suit, a step which would have in¬ 
creased the cost of litigation to the par¬ 
ties who were only contesting inter se for 
the title, which gave the right to redeem. 
The case, in this point of view, falls in 
with the principle of that lately decided 
in the Privy Council, Rajah Euayet Hos- 
sein vs. Sayud Ahmed Reza (ante, p. 633. 

The question remaining to be consider¬ 
ed is, whether the foreclosure proceed¬ 
ings were regular. The mortgagee, un¬ 
der this form of mortgage, unless he be 
put into possession of his pledge by the 
act of the mortgagor, must, according to 
the law prevalent in the Courts of the 
East India Company, under the Regula¬ 
tions, seek the assistance of a Court to 
give him possession of his pledge. When 
his object is also to foreclosure the mort¬ 
gage, he must effect that object in the 
mode prescribed by Regulation III. of 
1793, sec. 14 ; Regulation II. of 1805, 
sec. 3 i aud Regulation XVII. of 1806, 
secs. 7 & 8. 

If this mode be not followed, the fore¬ 
closure will not be regular, and the mort¬ 
gagee’s title to possession will not be com¬ 
plete. 
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The objections which were raised at 
the Bar to this proceeding were, that the 
heir of the mortgagor was not duly serv¬ 
ed, and that the mortgagee had refused 
a valid tender of the money due to him. 
under his mortgage. 

With respect to the first objection, it 
appears to their Lordships, upon the evi¬ 
dence, to be sufficiently established for 
the purposes of this cause that Rookea 
Begum, upon whom the notice was serv¬ 
ed, was the heir of Noor Johan* 

The remaining objection relates to the 
payment into Court, in the nature of a 
tender, which was made by the Defen¬ 
dant, Ram Rutton Rae. Ram Rutton 
Rae directed the money to be paid out to 
the Appellant; but, at the same time in 
his petition to the Court, he disputed the 
validity of the Appellant’s title to fore¬ 
close, and expressed an intention, amount¬ 
ing to "a notice, to sue the Appellant to 
recover back the very money which he 
was tendering. 

The meaning of the direction that the 
money may be paid into Court clearly is, 
that the mortgagor may have adequate 
and lasting evidence of that which is put 
in place of a tender, and the mortgagee 
the security and advantage of a deposit 
in acknowledgment of the title. 

The mortgagee would have little induce¬ 
ment to take the money, waiving his lien 
by its acceptance, if litigation on the very 
same subject were to recommence upon 
his acceptance of the money and though 
mere words in the form of a protest, which 
may accompany a tender, will not defeat 
it, where they can reasonably be regarded 
as idle words, their Lordships think that 
the proceedings of Ram Rutton Rae with 
respect to the mortgagee’s title to fore¬ 
close forbid such an interpretation of his 
language and his act. But independently 
of this objection to the payment, another 
aud a graver reason exists for holding 
it to be not such a payment as the Regu¬ 
lations contemplate. 

The title of Ram Rutton Rae to redeem 
was neither proved nor admitted. A grave 
suspicion rested on his alleged purchase, 
which the litigation, so far from dispell¬ 
ing, had increased. Had the mortgagee 
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accepted his money, he would have ad¬ 
mitted a title to redeem in which he was 
not bound to acquiesce; and as that title 
has not been proved in this case, the re¬ 
fusal must be viewed now in the same 
light as if the money had been tendered 
by one who had no title to redeem the 
mortgage* and who did not offer it with 
due consent, in the name of the heir of 
the mortgagor. Their Lordships think 
that the service of the notice on Ram 
. Hutton Rae raised no case of estoppel. 
The mortgagee cannot tell the exact na¬ 
ture of an occupant's title in all cases, nor 
how far he may be entitled, with the 
mortgagor’s consent, to tender in his 
name. It is best to have a general rule, 
and service on the occupant is calculated 
to prevent errors. Consequently, their 
Lordships think that the objections to the 
foreclosure fail. 

Had the course of proceeding-in the 
Courts below admitted of a judgment for 
the mortgage-money, with interest and 
costs, on a suit for possession of the pro¬ 
perty pledged to secure it, their Lordships 
would have so limited their decision on 
this appeal. As the decision in this pro¬ 
ceeding is not final, it will not affect any 
right to redeem to which the heirs of 
Noor Jehan may be entitled, upon which 
their Lordships forbear from offering any 
opinion. 

Their Lordships will recommend to Her 
Majesty to reverse the decision which has 
been given, and to direct judgment to be 
given for the Plaintiff, with his costs 
. below, and the costs of this appeal. 


9th July , 1859. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. Dr. Lushiugton, the Right Hon. Sir 
Edward Ryan, and the Right Hon. Sir 
John Taylor Coleridge. 

Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder JDeiOanny 
Adaivlut at Calcutta . 

Thomas Alexander Wise,* Appellant 
versus 

J ugbukdoo Bose and Josiah ) „ , , 

Patrick Wise, ... j ^ P ^ enU . 

The appeal was dismissed by the Sudrler Court, 
as no security for costs was deposited by the Ap¬ 
pellant, an inhabitant of a foreign territory. In 
appeal to England, it was urged that neither the 
Court, nor the Respondent, shortly after the appeal 
was filed, having required from the Appellant se¬ 
curity for costs, Appellant was not guilty of any de¬ 
fault ; that cl. 1, sec. 2, Regulation XIV. of 1829, on 
that point was not properly construed ; and that the 
Appellant, cannot be considered as having ceased 
to be a resident of British India, as he had still 
large lindigo factories there &c. Held, unanimously 
that the judgment cannot stand, and the suit must 
be remitted to India, to be tried on merits. 

This was an appeal from a judgment 
of the Sudder Dewanny Adawlut at Cal¬ 
cutta, which dismissed an appeal brought 
by the Appellant in that Court from a 
decree of the Zillah Court of Dacca, on 
the sole ground that under Ben. Reg. 
XIV. of 1829, sec. 2, cl. 1 (a), the Ap- 
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* 7, Moore’s I. A., p. 431. 

(a) This clause enacts that:—“ Prom and af¬ 
ter the promulgation of this Regulation, every 
person, being an inhabitant of a foreign territory, 
who may desire to institute or defend an original 
suit, or to prosecute or defend an appeal in any 
Zillah, City, or Provincial Court, or in the Sudder 
Dewanny Adawlut, shall be required to furnish 
security for all eventual costs of suit which may 
be adjudged paj’able by such person, and shall 
furnish such security by a surety or sureties re¬ 
siding and possessing property within the limits 
of the Company’s territory, and within the juris¬ 
diction of the Company’s Court. Such security 
shall be furnished by a Plaintiff or Appellant with* 
in six weeks of the date on which his plaiut, or 
appeal, is filed j and a Defendant or Respondent 
shall furnish it within six weeks of the date on 
which the usual summons is served on him : un¬ 
less such security be so furnished, the suit of such 
person, if Plaintiff, shall not be proceeded in, if 
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petlafft (who was at the time of bringing 
the appeal temporarily residing in Eng¬ 
land, but had a permanent residence and 
indigo factories at Dacca, within the Com¬ 
pany’s territories) was to be deemed an 
inhabitant of a foreigu country, and had 
omitted to furnish security for costs within 
six weeks of the date of filing his appeal , 
though no demand requiring him to do 
so had been made by the Court, or by 
the Respondents, and although he had 
offered by his Vakeel to furnish security, 
if required by tha Court. 

The Appellant’s petition of appeal to 
the Sudder Court at Calcutta stated the 
grounds of the suit, which had been dis¬ 
missed by the Judge of the Zillah Court 
of Dacca ; it further stated that the Ap¬ 
pellant was then resident in England, 
and prayed that the Respondents might 
be called upon to appear in the appeal, 
and that the Appellant would afterwards 
file his grounds of appeal. 

By a proceeding of the Sudder Court, 
dated the 24th of November, 1854, it was 
declared that the petition had been receiv¬ 
ed, and that notice had been served on the 
Respondents ; and it was therein also de¬ 
clared that the appeal was admissible, and 
that notice would be issued to the Appel¬ 
lant, requiring him to file his reasons or 
grounds of appeal, withiu six weeks. The 
grounds of appeal were filed on the 11th 
of December, 1854. The Respondent, 
Jugbuudoo Bose, alone appeared, and put 
in a separate answer to these grounds on 
the 13th of March, 1855. This answer 
did not refer to the subject of security for 
the costs of the appeal. 

On the 26th of June, 1855, a petition 
was presented by that Respondent, which 
was the first notice the Appellant, or his 
Vakeel , had respecting the objection from 
want of security for costs. 'This petition 


Defendant or Respondent, he shall not be allowed 
to defend his suit or appeal, bub the cause shall 
be decided ex-parte on the statements and proofs 
of his opponent. Aud no appeal shall be admitted 
from the party who may have failed to give the 
required security, until he shall first have made 
good the whole of the costs demandable from him 
in the lower Court, and given the necessary secu¬ 
rity to cover the costs in appeal.” 
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set forth that cl. 1, of sec. 2, Ben. Reg. 
XIV. of 1829, declared that the Appellant, 
an inhabitant of a foreign territory, ought 
to furnish security of costs of Court 
within six weeks from date of filing appeal, 
otherwise that his case would be struck 
off the file of pending cases; that the Ap¬ 
pellant had admitted in his petition of 
appeal, that he was resident in England, 
but had not furnished the necessary se¬ 
curity bond ; aild prayed that the appeal 
might bfr struck off the file. This peti¬ 
tion did not contain any demand for such 
security. 

By a proceeding of the Sudder Court 
of the 20th of July, 1855, that Court 
held that they must decide, first, whether 
it was necessary, as urged by the Respon¬ 
dent, in his petition, for the Appellant to 
furnish security for costs; and, secondly, 
whether in default of such security the 
appeal was liable to be struck off the file. 
Aud it was also declared by the Court 
that as the case was ready for hearing, it 
was proper to make an Order that the 
papers should be laid before the Judges 
of the full Bench for trial and decision, 
and that the petition of the Respondent 
should be sent along with these papers 
before the Judges of the full Bench. 

On the 21st of August, 1855, the case 
was accordingly brought up before the full 
Bench for hearing. The merits were not 
gone into. On the part of the Appellaut, 
it was contended that he had large fac¬ 
tories at Dacca, and that he was subject 
to the Company’s Courts, although then re¬ 
siding in England ; aud that Ben. Reg. 
XIV. of 1829, sec. 2, cl. 1, did not provide 
for dismissing the appeal, even when a 
default could be clearly ascribed to the 
Appellant, where he had been required to 
give security ; but that such Regulation 
only directed that the suit of a Plaintiff, 
if security had been required, should not 
be proceeded with until such security was 
furnished. There were other subordinate 
questions raised, which involved the con¬ 
sideration of the Acts, No. III. of 1845 
(a), and XVII. of 1847 ( b ). Under the 


(a) Act, No. III. of 1845 enacts that :— 
Whereas it is not now by law necessary within 
the territories subject to the Presidency of For® 
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first of these Acts, it was questioned whe¬ 
ther the requiring security for costs upon 
an appeal was not entirely in the discre¬ 
tion of the Sudder Court ; to be demanded 
from the Appellant or not, as that Court 
should see fit, before calling on the Res¬ 
pondent to answer. Another question 
also raised before the Sudder Court was, 
whether, under the Act, No. XVII. of 
1857, if the omisssion to give security in 
the appeal by the Appellant was to be 
considered a default, it ought not to have 
been held by that Court to have been cur¬ 
ed by Respondent, Jugbundoo Bose,having 
taken steps in the appeal by tiling his 
answer. The necessary security was then 
offered to be given by the Appellant, if 
the Court desired it. 

The judgment of the Court dismissing 
the appeal was pronounced by Sir Robert 
Barlow, on the 21st of August, 1855, and 
was as follows :—“ It has already been 
ruled, by a majority of the Court (see p. 
279 of ‘ Summary Decisions of Sudder De- 

William, in Bengal, to take any security for costs 
in appeals before the Sudder Courts, and whereas 
no security for costs is now required by law in 
appeals from the decisions of Moonsiffs; and 
whereas it is expedient that appeals from all Courts 
should be put in this respect upon an uniform foot" 
ing ; 

“ It is therefore hereby enacted, that within the 
said territories it shall not be necessary in any 
Court of appeal of the East India Company to take 
any security for costs ; but it shall be in the dis¬ 
cretion of every such Court of appeal to demand 
security for oosts from the Appellant or not, as it 
shall see fit, before the Respondent is called upon 
to answer, any law or Regulation to the contrary 
notwithstanding.” 

(6) Act, No. XVII. of 1847, recites that: — 
u Whereas inconvenience has resulted from the 
rule that the discovery of defaults in the prosecu¬ 
tion of suits and appeals brought in any Court of 
the East India Company, within the territories 
subject to the Presidencies of Bengal and Madras, 
invalidates all proceedings in such suits and ap¬ 
peals, which may have been had siuce the occur¬ 
rence of such default: It is hereby enacted, that 
in the said Courts every default of a Plaintiff or 
Appellant, in all suits or appeals now pending or 
hereafter to be brought, and in all suits which 
have been decided but are still open to appeal, 
shall be held to be cured whenever the opposite 
party, passing over the default, shall have taken 
any step in the suit or appeal, and whenever the 
Court shall have passed judgment in the suit or 
appeal, whether such opposite party shall or shall 
not have taken any such steps.” I 
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wanuy Adawlut,’ in the case of Campbell, 
Petitioner, decided on the 29th July, 
1852), (a) that Regulation XIV. of 1829, 
must be held to include all territories be¬ 
yond the jurisdiction of the Company's 
Courts within the territories subject to the 
Presidency of Fort William, and, conse¬ 
quently, security is demandable from a 
party to a suit in the Company’s Court 
becoming an inhabitant of England, pen¬ 
dente lite. Upon this ruling, by whioh we 
are bound, we are of opinion that this ap¬ 
peal must be dismissed. The Appellant, 
on filing his petition of appeal in the 
ZUlah Court, described himself a resident 
in England. No security for costs has, to 
this day, been given. Cl. 1, sec. 2, Reg. 
XIV. of 1829, sets forth, that security 
must be furnished by Plaintiff, or Appel¬ 
lant, within six weeks of the date on which 
his plaint, or appeal, is filed ; in default, 
his suit shall not be proceeded in ; and no 
appeal shall be admitted on failure to fur¬ 
nish the required security, until the whole 
of the costs demandable fiifcmi him in the 
lower Court, and the necessary security 
to cover costs in appeal, be given. It is 
urged, that Reg. XIV. of 1829, is, in fact, 
a penal law, and must be construed striot- 
ly, and that the words, * shall not be pro¬ 
ceeded in,’ do not, therefore, warrant dis¬ 
missal of appeal. We observe, with refer¬ 
ence to Act, No. XXIX. of 1841, that a 
Plaintiff’s suit, or appeal, is to be dismiss¬ 
ed on neglect to proceed within six weeks, 
as of course, without any notice to him, 
or any proceeding of the Court, and it 
never could have been intended to place 
a defaulting party under Act, No. XXIX. 
of 1841, in a worse position than a de¬ 
faulter under Regulation XIV. of 1829. 
A penalty of an ex-parte decision is the 
result against a defaulting Defendant or 
Respondent, by Reg. XIV. of 1829. Would 
the mere staying of proceedings in the 
case of the Plaintiff, or Appellaut, be a 
penalty upon the Appellant H Would it 
not rather be a boon to him 1 For post¬ 
ponement contemplates prosecution of fur¬ 
ther proceediugs subsequently. We hold 
that the Regulation can only be read con- 


fa) S. C. Cal. Sud.Dew. Sum. Decie, 169 (Edit. 1865.) 
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sistently by subjecting both parties to 
penalty for laches : the Plaintiff to dis¬ 
missal, and the Defendant to an ex-parte 
judgment; such must be the intention 
and spirit of Keg. XIV. of 1829, when 
read by the light of more recent enact¬ 
ment. The. argument based on the pro¬ 
visions of the Act, No. III. of 1845, and 
its application to the case before us, is 
not, we think, good. A discretion is cer¬ 
tainly vested in .Courts of appeal to de¬ 
mand security for costs from the Appel¬ 
lant, but that the Legislature did not in¬ 
tend to repeal Reg. XIV. of 1829, is clear. 
It is a special law, not coming within 
the scope of the Act quoted, and men¬ 
tion of it is altogether omitted in it, and 
the provisions are not inconsistent with 
the Act in question. The appeal must be 
dismissed, with costs.” 

Messrs. Raikes and Colvin, two other 
Judges of the Sudder Dewanny Adawlut, 
also recorded their opinion in these 
terms:—“We concur in this judgment, 
except as to there being any analogy be¬ 
tween Ben. Keg. XIV. of 1829, and Act, 
No. XXIX. of 1841. The former is, in 
our opinion, in no respect affected by the 
penalty of default prescribed by the latter 
enactment. Let the Kespondeut in Court 
get from Appellant the costs of this Court, 
as per account made out by the account¬ 
ant, of costs, together with interest from 
this day forward to the date of liquidation 
thereof. Let him apply to the Zillah 
Court for the Zillah costs. Proper orders 
will be passed there, in accordance with the 
Circular Order of the 4th of March, 1836.” 

A petition for review was presented, 
which was rejected ; and another petition, 
prayiug for a further review, was also re¬ 
jected, with costs. 

The present appeal was brought from 
the judgment of the 21st of August, 1855, 
dismissing the appeal. 

As the Respondents did not appear, the 
case was heard ex-parte . 

The Right Hon. Lord Kingsdown : 

We are all of opinion that this judg¬ 
ment cannot stand, and that the suit 
must be remitted to India, to be tried on 
the merits. I 


By the Order in Council, made on the 
appeal, it was ordered and directed that 
the judgment of the Sudder Dewanny 
Adawlut of the 21st of August, 1855, be 
reversed, and the suit remitted back to 
the Sudder Dewanny Adawlut for trial. 


11th , 12th and 13th July , 1859. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. Thomas Erskine, the Right Hon. Dr. 
Lushington, and the Right Hon. Sir Ed¬ 
ward Ryan. 

Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder Dewanny 
Adawlut at Madras. 

The Zemindar of Ramnad,* Appellant , 
versus 

The Zemindar of Yettia- ) li denU 

POORAM, ... ... J 

Held, that an award passed by the Collector of 
Madura, on the consent of both the parties re¬ 
garding the boundary line between their respective 
Zemindaries was legally valid, and final in its 
operation. 

Held, that a consent in writing signed by the 
Vakeel , who had been duly authorised by a power 
of attorney executed by the Zemindar himself, was 
a sufficient authority for the Collector to act upon. 

Held, that the absence of a bond to abide by the 
decision can affect the case only as regards the 
mode of enforcing the award. 

Held, that the onus of proving threats and undue 
influence on the part of the Collector, lay upon tho 
Plaintiff, which he has not been able to discharge. 
Held, that it is their duty to look to the broad prin¬ 
ciples of justice and equity to discourage mere tech¬ 
nical objections, and more specially to discounte¬ 
nance the invention of new grounds, which were not 
even mentioned at the commencement of the litiga¬ 
tion. 

20th July , 1859. 

The Right. Hon. Dr Lushington : 

The parties to the present litigation are 
the Zemindar of Ramnad, the Appellant, 
and the Zemindar of Yettiapooram, the 
Respondent. They are the owners of two 
Zemindaries in the vicinity of each other, 
aud the primary question was one of 


* 7, Moore’s I. A., p. 441. 
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boundary ; whether certain disputed lands 
belonged to the one Zemindary or the 
other. 

A very long litigation ensued, in the 
course of which several decrees were pro¬ 
nounced by the Courts below j but the im¬ 
portant decrees , with which we have to 
deal, are a decree dated the 3rd of May, 
1811, aud a decree bearing date the 28th 
of April, 1853. Both these decrees have 
been appealed from. 

On the 23rd of August, 1834, Mr. Black- 
burne, the Collector of Madura, within 
whose collectorship the Zemindary of Ram- 
J nad was situate, made an award whereby 
he decreed that all the lands in dispute, 
amounting to 4,016 coorkuvns , belonged to 
the Zemindary of Ramnad. 

By the decree of the 3rd of May, 1841, 
the Sudder Court affirmed the Order of 
Mr. Elliott, dated the 11th of November, 
1839, setting aside this award. 

As this award and decree embraced the 
whole property in dispute, it was perfect¬ 
ly obvious that the first consideration was 
whether the decree of the 3rd of May, 
1841, was well founded or not ; or, in 
other words, whether the award was to be 
deemed valid or not. If the award was 
valid, all subsequent proceedings neces¬ 
sarily fall to the ground. Their Lord- 
ships, therefore, determined, in the first 
instance, to confine the argument to that 
question, and to dispose of it. 

For the purpose of duly considering the 
decree of the 3rd of May, 1841, and the 
validity of the award, it will be necessary 
to take a short view of the circumstances 
which gave rise to the dispute between 
the parties, and which led to the making 
of that award. It may be that, if any 
doubt arises as to the meaning of any of the 
written instruments, their meaning may be 
more satisfactorily ascertained by reference 
to the preceding facts and the surround¬ 
ing circumstances. 

It can hardly be necessary for the pur¬ 
pose we have now in view to take into 
consideration anything which occurred 
after the decree of the 3rd of May, 1841, 
for such circumstances can scarcely have 
even a remote reference to the award it¬ 
self, or to that decree. 
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( It appears that an early period* whe¬ 
ther in 1813, or not, matters little, dis¬ 
putes had arisen respecting the boun¬ 
daries of the Zemindaries and the lands 
in question. In January, 1823, a native 
Punchayet was convened, with a view of 
settling the question in dispute. The 
Punchayet failed to make any arrangement, 
and the ordeal prescribed by Indian cus¬ 
tom was not carried into effect. 

Thus things remained until 1833. It 
is useless to attempt to ascertain the rea¬ 
son why the question remained so station¬ 
ary. At the time last mentioned, the 
Zemindar of Yettiapooram petitioned the 
Board of Revenue to give effect to this 
native Punchayet , and we think, looking 
at the nature of the ordeal, it is not sur¬ 
prising that the Board refused its consent. 

The dissensions respecting these lands, 
however, not only continued, but led to 
broils and bloodshed, so that it became 
the duty of the Government to interfere. 
The Government did interfere according¬ 
ly, by letter addressed to the Board of 
Revenue, dated the 12th of July, 1833. 
The document, as far, at least, as we are 
able to ascertain, is contained in an ex¬ 
tract from the proceedings of the Sudder 
Adawlut, under date the 3rd of May, 
1841 ; and is there stated thus :—“ It is, 
moreover, shown by the above proceed¬ 
ings, that on the 12th of July, 1833, Go¬ 
vernment, in a letter addressed to the 
Board of Revenue, particularly ordered 
that in the event of the matter being re¬ 
ferred to the arbitration of either of the 
Collectors of Madura or Tinnevelley, the 
principals should be required to enter in¬ 
to a bond, binding themselves to abide by 
the decision.” And further declared, “ the 
Collector himself not competent to decide 
the case, except on the mutual consent in 
writing of the litigating parties.” That 
is all, we believe, that can be found of the 
precise contents of this very important 
instrument. It is, however, also set forth, 
to a certain extent, in a petition tiled in 
this suit. It is rather in different terms, 
but to the same effect. 

Now all these facts aud circumstances 
must have been known to both parties. 
I The subject in dispute, the vain attempt 
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to settle it by the native Punchaiyet, the 
interference of Government by attach¬ 
ment, and, unless the Collector was 
wholly regardless of the positive orders of 
the Government, the parties must have 
been apprized that no settlement by ar¬ 
bitration could take place without their 
consent. 

We must now inquire into what took 
place between the Collector of Tinnevelley 
and the parties to this award, or rather 
between the Collector and the Zemindar 
of Yettiapooram ; for, no doubt, the guar¬ 
dian of the Zemindar of Ratnnad gave 
his consent to the arbitration in ade¬ 
quate terms, and was bound by such con¬ 
sent. 

So far as appears, it is probable there 
were some previous communications ; but 
the first written communication now ap¬ 
pearing from Mr. Eden, the Collector of 
Tinnevelley, was written on the 30th of 
June, 1834. The letter is to this effect [see 
same set forth, 7, Moore’s Ind. App. Cases, 
p. 444.] Perhaps there was some ambiguity 
in this letter, but, to ascertain exactly what 
passed, we must look at the whole of the 
facts of the case. The ambiguity arises 
from there being no mention of arbitration 
in express terms. The requirement of a 
Vakeel was according to usage, and the 
power of attorney, if not required by the 
orders of Government, was a proper pre¬ 
caution. 

What occurred immediately after the 
receipt of this letter, we do not accurately 
know i but it appears that an order was 
issued by the Collector, or a letter written 
by him, dated the 4th of July, 1834. Un¬ 
fortunately, again, we only know the con¬ 
tents of that letter from the petition of 
the Zemindar , dated the 9th of July, 1834. 
Now, making due allowances for transla¬ 
tion and eastern modes of expression, this 
petition, or letter, gives the clearest evi¬ 
dence of the course of the transaction. 
It shows what the Zemindar understood, 
and what he purported to do. It recites 
the substance, as we conceive, of the or¬ 
der of July the 4th, namely, that he was 
to send a Vakeel with power of attorney, 
not merely to answer questions as to the 
boundary, but to admit proposals for the 


settlement of the dispute, and he states 
that he send the Vakeel accordingly. That 
is the substance of that letter, and it is 
thus recited in the petition :—“ In obe- 
dieuce to your order, dated the 4th of 
July, directing me to send my authorized 
Vakeel with a Mooktarnamah, to answer in 
person certain questions put to him regard¬ 
ing the boundary dispute between the vil¬ 
lage of Mauvelivooday, attached to my Ze- 
mindary, aud that of the village of Paroo- 
uauli, attached to the Zemindary of Ram* 
nad, aud to admit any proposal which 
might be made for the settlement of the 
said, dispute.” 

Looking at all the circumstances, it 
does not appear to us that any real doubt 
can arise as to the meauing of this letter. 
There is no real ambiguity in the expres¬ 
sion “ any proposal which might be made 
for .the settlement.” To consent to a 
mode of arrangement is to consent to an 
anangement of the matter in dispute in a 
particular mode. It would really be ab¬ 
surd to say, I consent to any mode of ar¬ 
rangement you please to point out, but I 
will not be bound by what is done under 
it. If there were a shadow of doubt, 
which we do not think there is, the con¬ 
clusion to this letter would remove it. 
The conclusion is in these words:— 

therefore, I request your Honour will 
be pleased to inquire into my case, and 
pass a just decision.” 

The next step in this case is the Mook¬ 
tarnamah, or power of attorney, which, 
though apparently dated on the 9th of 
June, in this part of the proceedings, is 
manifestly of the date of July the°9th, 
1834, the date of the petition, part of 
which has just been read. This docu¬ 
ment is to be read, if it be obscure at all, 
in conjunction with the petition, stating 
that the Vakeel was appointed for the 
settlement of the case. The Mooktar¬ 
namah states—[see 7, Moore’s Indian 
Appeal Cases, p. 444]. We are all 
of opinion that this power of attor¬ 
ney, though not framed with the precision 
which ought to be found in every legal 
instrument, still adequately expresses the 
intention of the Zemindar; making due 
allowance for the vagueness which Is in. 
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had exceeded the powers with which he 
had been entrusted. 

It does not appear that any remon¬ 
strance was made, or any dissatisfaction 
expressed ; and surely, when such oppor¬ 
tunity offered, this is strong proof that the 
arrangement was consonant with the ori¬ 
ginal inteution of the Zemindar, and was 
not deemed by him prejudicial to his inter¬ 
ests. But if any doubt could possibly be 
said to have existed upon this point, the 
subsequent history of the transaction will 
assist us in coming to a just conclusion. 

Proceeding in order of time, the next 
document in date is from the Collector of 
Madura to this Zemindar , dated July the 
14th ? 1834.:—“The Collector of Tinne- 
velley having informed me, through a let¬ 
ter giving cover to the deed of consent 
executed by you, agreeing to have the 
boundary dispute between the village of 
Mauvelivooday attached to your Zemin - 
dary, and that of Paroonauli, attached to 
the Zemindary of Ramnad, decided by me, 
as also the other documents, I will come, 
on the 25th instant, to the disputed limits, 
to settle the dispute ; consequently you 
should come on the morning of the above- 
said date to the spot in question, with the 
accounts and other documents connected 
with the case.” 

By this letter, Mr. Blackburue, the Col¬ 
lector of the Madura District, gives to the 
Zemindar notice of an intended meeting 
for the investigation and settlement, re¬ 
citing the consent given by the Vakeel to 
have the dispute settled by him, the Col¬ 
lector. 

This document was forwarded to the 
Zemindar in a despatch from Mr. Eden, 
dated July the 17th :—“ Mr. Blackburue, 
the Principal Collector of Madura, has 
transmitted through me an Knayetnamah 
to your address, which is herein enclosed, 
stating that he will on Friday, the 25th 
instant, proceed to the village of Paroo- 
nauli, to settle the boundary dispute be¬ 
tween the village of Mauvelivooday, at¬ 
tached to your Zemindary , and that of 
Paupauucoolum, attached to the Zemin- 
d.iry of Ramnad. As the Collector will 
go to the disputed lands and settle the 
dispute, and as I have ordered Veerabud- 


derapullay, the acting Naib Sheristadar 
of this Collectorate, to go to the spot on 
the same date, that he may explain to the 
Collector all the circumstances regarding 
your case, I think the whole matter will 
be justly decided, and you may consult 
with the said Veerabudderapullay regard¬ 
ing the said dispute as you may think 
proper. 1 thiuk it is also better for you 
to send your authorized Vakeel who is 
well acquainted with the matter of this 
dispute since the time of its commence¬ 
ment, with a Mooktarnam'ih to the effect 
that he may speak everything on your be¬ 
half, aud cause documents and witnesses 
to be produced before the Collector. 
Therefore, you should act accordingly.” 
This appears also to be an extract, and 
the substance of it is to give the Zemin¬ 
dar notice to attend the Collector of Ma¬ 
dura by his Vakeel. 

Here again, upon the receipt of this 
despatch of the 17th July, from Mr. Eden, 
was an opportunity for the Zemindar to 
pause, aud make any representation that 
he deemed proper. Let us see what he 
actually did say on the receipt of those 
documents. It will be found in a letter 
to Mr. Eden, dated July the 19th. He 
recites in substance what had occurred, 
and says, “ the case will doubtless be 
decided justly.” 

We believe that we have now reviewed 
all the important evidence bearing upon 
the question of the consent of the Zemin¬ 
dar of Yettiupooram to the investigation 
of the case by the Collector of Madura, 
and the settlement by him. 

The next step towards ascertaining the 
validity of the award, would be to con¬ 
sider how the Collector of Madura fulfilled 
the duties he had undertaken ; but, before 
saying a word as to that part of the case, 
which has scarcely, if at all, been the sub¬ 
ject of discussion, we will dispose alto¬ 
gether of the question of consent, to which 
the main argument on behalf of the Res¬ 
pondent has been addressed. 

It has been said that if the Zemindar 
did give his consent to the arbitration, it 
was not a willing conseut, but was obtain¬ 
ed by threats, aud through undue influ¬ 
ence exerted by persons in authority. 
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the onus probandi of an averment of 
this description must necessarily fall on 
those who make it. Where is the evi¬ 
dence ? 

True it is that the proposal originates 
with the Government, who are anxious to 
put an end to dissensions occasioning riot 
and bloodshed ; but what are the instruc¬ 
tions issued by the Government to which 
I have already referred 1 They are, that 
the consent of the parties is indispensable 
to such a proceeding by arbitration. Con¬ 
sent means a willing consent, not a forced 
consent, which would be a mere mockery ; 
and so the Collectors must have under- 
stoo 1 the order. If they used either 
fraud or force, they disobeyed the Govern¬ 
ment, and were guilty of a breach of duty. 
Then, we say, where is the evidence? We 
cannot presume such gross misconduct. 

Now, in searching for evidence on this 
head, there was but one expression in the 
letter dated the lltli of July, 1834, which 
was prominently brought to our notice, 
and that is to the following effect:—“ If 
you fail to do so (that is, to attend the 
Collector of Madura for the purpose of 
settlement), you can expect no redress.” 

Upon this we observe, first, that this 
letter was written after the consent had 
been given, and, therefore, could not affect 
it. Secondly, that it related not to the 
consent itself, but to the production of 
evidence before the arbitrator. Thirdly, 
that the Zemindar had previously made 
application to the Government on this 
subject, and had prayed for the execution 
of the award of the Punchayet of 1823, 
and this expression evidently meant, If 
you will not avail yourself of this opportu¬ 
nity, you can expect no assistance from the 
Government. 

That the Collectors were anxious to 
fulfil the wishes of the Government, and 
obtain a settlement of these disputes by 
arbitration, cannot be doubted ; and it 
may be assumed (though there is no evi¬ 
dence on that point) that they used the 
influence of their position for that pur¬ 
pose ; but their doing so amounted neither 
to fraud nor coercion. A representation 
of the mischiefs which resulted from the 
existing disputes, and the difficulty of a 
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settlement in the ordinary mode, in order 
to induce the consent of the Zemindar to 
a termination of the disputes by reference 
to a Government officer, well acquainted 
with the local circumstances, is perfectly 
consistent with justice and equity, and 
manifestly most beneficial to the parties 
concerned. Indeed, the mass of docu¬ 
ments and evidence, when litigation did 
commence, present a melancholy contrast 
to the proceedings which were taken by 
Mr. Blackburne. 

Their Lordships are of opinion that 
there in no evidence to substantiate the 
charge of the consent of the Zemindar 
having been obtained by fraud, undue in¬ 
fluence, or coercion. Wherever a strong 
expression is to be found, it is for the pur¬ 
pose of inducing the Zemindar to follow up 
his own consent, which had already been 
given, and to produce the evidence neces¬ 
sary to establish his claim, and protect 
his own interests. If there had been any 
evidence that the consent had been ob¬ 
tained under coercion, or by undue influ¬ 
ence, we must observe that in the sub¬ 
sequent proceedings the Zemindar had 
most ample opportunity, over and over 
again, to have produced before the Court 
evidence to establish such a charge ; but 
he never attempted to do so. He never 
made such a charge in his original plaint, 
filed in 1836. 

One other objection remains to be con¬ 
sidered. It was insisted that the Zemindar 
was not aware of the finality of the pro¬ 
ceedings. It is somewhat difficult to dis¬ 
cover how to consider this objection, for 
we do not find that it is supported by any¬ 
thing that the Zemindar said or did at 
the time. What is there in the nature of 
an arbitration which gives rise to an ap¬ 
prehension that it should not be final ? 
True it is, that, if compared with the pro¬ 
ceedings in the Courts of the Company, 
an arbitration cannot pretend to vie with 
them in the abundance of intermediate 
proceedings, the uumber of decrees, ap¬ 
peals, and reviews; but the very object 
of acceding to an arbitration was to adopt 
an alternative by which the question in 
dispute might be settled, and recourse to 
the Civil Courts avoided. The Zemindar 




WNisr/f 









PRIVY COUNCIL JUDGMENTS 


favour, and to dispute the arbitration if 
the decision was against him. 

We shall humbly advise Her Majesty 
that the award of the 23rd of August, 
1834, is valid, and ought to be sustained, 
and that the decree of the SudderDewanny 
Adawlut, of the 3rd of May, 1841, ought 
to be reversed, together with all other de¬ 
crees that may be inconsistent with the 
maintenance of the award. And we shall 
further advise Her Majesty that the Res¬ 
pondent should be condemned in all the 
costs incurred in this litigation. 


7 th December , 1859. 

Present : 

Members of the Judicial Committee ,—-The 
Right Hon. Lord Cranworth, the Right 
Hon. Lord Kingsdown, the Right Hon. 
Lord Chelmsford, and the Right Hon. Dr. 
Lushington. 

Assessor, —The Right Hon. Sir Lawrence 
Peel. 

On Petition from the Sudder Dewanny 
Adawlut at Calcutta. 

Prannath Roy Chowdry,* Appellant, 
versus 

Ranee Surnomoyee, ... Respondent. 

The value of tho original suit being more than 
Rupees 10,001), notwithstanding there was a modi¬ 
fied decree iu the District Court, followed by a full 
decree of tho Sudder Court, on cross appeals of 
both the parties, liberty to appeal allowed. 

This was a petition for leave to appeal, 
which had been refused by the Sudder 
Court at Calcutta, as the amount iu suit 
was under Rs. 10,000, the appealable value 
prescribed by the Order iu Council of the 
10th of April, 1836. 

The suit was instituted iu the Zillali 
Court of the Twenty-four Perguunahs by 
the Petitioner, Prannath Roy Chowdry, 
the owner of lands held under a Putnee 
tenure against the Respondent, for the 
remission of Putnee rents, on account ot 
certain lands resumed by the Government, 
and paid by him to Government, amount¬ 
ing as alleged in the plaint, with arrears 
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and interest, to Rs. 11,692 4 as. 13 p. 
The Judge of the Twenty-four Perguunahs 
by his decree of the 6th of August, 1855, 
declared the Petitioner entitled to the 
deductions claimed by him as to th ejumma 
on thirty-five beegahs and ten cottahs, 
and, as a matter of calculation reduced 
the claim of the Petitioner to Rs. 5,767 
for principal, and Rs. 3,133 for interest, 
and then upon the merits allowed the 
claim for that principal surn, disallowing 
the Petitioner’s claim to interest. Cross 
appeals were presented by both parties to 
the Sudder Dewanny Adawlut, and that 
Court, on the 13th of April, 1858, dis¬ 
missed the appeal of the Petitioner, and 
allowed the appeal of the Defendant. 
Application was made for leave to appeal 
to England, which the Court refused. 
The Petitioner now presented a petition 
for leave to appeal from the Sudder Court’s 
decree aud the Order refusing leave to ap¬ 
peal. 

Mr. Rolt, Q. C., for the Petitioner. 

Mr. Leith, opposed. 

The Right Hon. Lord Cranworth : 

We think, in the circumstances, liberty 
to appeal ought to be allowed. 


29th and 80th November, 1859. 
Present : 

Members of the Judicial Committee, —The 
Right Hon. Lord Chelmsford, the Kight 
Hon. the Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, and the 
Right Hon. the Lord Justice Turner. 
Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Supreme Court at 
Calcutta. 

Sreemutty Anundomohey ) , 77 , 

Dossee aud others,» ... / A PV M< ' nts > 

versus 

John Doe, on the demise ) 

of the East India Com- > Respondent. 

PANY, ... ... j 

Held that under the agreement Mutty Loll Seal 
(if he could take any thing) took a freehold iuterest 
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in the property in suit, and sucli freehold would 
not end with M.’s life, because, as he was a Hindoo, 
no words of inheritance were requisite to continue 
his interest to his heirs (Appellants). 

That a Hindoo could by the Hindoo Law pass 
land without writing but the East India Company 
could not create a freehold interest by parol or 
even by a Avriting such as the agreement of the 11th 
October, 1852. 

That under the circumstances M. (and the Appel¬ 
lants after him) were in only as tenants-at-will, who 
were not entitled to any notice of ejectment, aud 
had no defence in law against tbe ejectment suit. 

Judgment of the Supreme Court at Calcutta af¬ 
firmed with costs without prejudice to such relief 
as a Court of Equity might grant to the Appellants. 

8th December , 1859. 

The Right Hon. Lord Chelmsford : 

This is an appeal upon a verdict and 
judgment of the Supreme Court at Cal¬ 
cutta in an action of ejectmeut by the 
lessors of the Respondent against the 
Appellants, and also from an Order of 
that Court discharging a rule nisi sub¬ 
sequently obtained, to set aside the verdict 
aud for a new trial. 

This ejectment was brought to recover 
two pieces of laud lying between the 
Strand road and the river Hooghly , in the 
town of Calcutta. This land had been 
gained from the river Hooghly by accre¬ 
tion, and, at the time of the transactions 
out of which the ejectment arose, was in 
the possession of Muttyloll Seal, since 
deceased, as the ostensible owner. His 
claim was, however, disputed by the East 
India Company; aud Muttyloll Seal, in 
the year 1841, appears to have been 
williug to have admitted their right to the 
land, for in two letters of the dates res¬ 
pectively of the 25th of August aud the 
4th November, 1841, he proposed to take 
it on a lease, “ or, if Government were 
not agreeable to that, he wished them to 
give him a written assurance that he was 
to keep possession so long as they did not 
require the said plots for some oher pur¬ 
poses themselves.” Whether auythiug 
took place upon these letters nowhere ap¬ 
pears i but Muttyloll Seal continued in 
the undisturbed possession of.the two 
pieces of land from that time down to the 
year 1851. The Government, for many 
years before 1851, had it iu contempla¬ 
tion to construct a new road iu lieu of 


the old Strand road ; and in that year the 
protect seems to have been seriously 
taken up, and application was made to 
Muttyloll Seal to give up the land in ques¬ 
tion for this purpose. These two pieces 
of land were immediately iu front of other 
laud the undoubted property of Muttyloll 
Seal, from which they were only separated 
by the public highway called the Strand 
road, so that by the possession of them he 
and his tenants had immediate and un¬ 
interrupted access to the river. Muttyloll 
Seal had also built a Ghaut , with steps 
leading down to the river upon other al¬ 
luvial land abutting on one of the two 
pieces of laud in question. 

There can be no doubt that when ap¬ 
plication was first made to Muttyloll Seal 
to surrender the laud, he believed that 
the project of the Government was to 
a make a new Strand road, and, also, that 
this was the improvement originally con¬ 
templated by them. His expectation ap¬ 
pears clearly from the first letter upon the 
subject, written by him to Mr. Smoult, 
the Solicitor of the East India Company, 
on the 31st of March, 1851, iu which one 
of the conditions for which he stipulates 
is, that “ he shall not be required to sur¬ 
render the laud until the Government are 
prepared, and do actually begin to carry 
out the proposed improvement on the 
Strand road.” It is true that in his sub¬ 
sequent letter, written to Mr. Archibald 
Graut, the new Solicitor to the East India 
Company, on the 10th of May, 1851, he 
does not insist upon this condition ; but 
he states explicitly—“ I make this sur¬ 
render in the full belief that it is the in¬ 
tention of the Government to reconstruct 
the Strand road, and that to obtain this 
most desirable purpose it is necessary 
that they should be put in immediate 
possession of the laud which I now hold ; 
at the same time I have to request that if 
any delay should take place, that the land 
which I now surrender may not, in the 
meau time, be let to other parties, or ap¬ 
plied to any other purposes than that of 
a road, as it might, iu such case, become 
a serious injury to my property imme¬ 
diately abutting on it to the eastward.” 

What was the improvement which was 
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the Government at this scheme of improvement. In his letter to 


time is shown by the answer of Mr. Ar¬ 
chibald Grant to Muttyloll Seal of the 13th 
of June, 1851, after a conrmunication 
from the Secretary to the Government, in 
which, treating the letter of Muttyloll 
Seal as an unconditional surrender of his 
interest in the newly-formed land on the 
, /Strand bank of the river, he adds:—“ 1 
am directed by the Deputy-Governor of 
Bengal to communicate to you, in reply 
to your letter, that his Honour is grati¬ 
fied by the course adopted by you. I 
am directed to say you may be assured 
that, pending the execution of the pro¬ 
ject of a new Strand road, which has been 
for several years in the contemplation of 
Government, the land now surrendered by 
you will not be let to auy other party.” 

It has been observed in argument, that 
Muttyloll Seal imposes no condition upon 
the Government that they shall “ recon¬ 
struct” the Strand road, but merely 
makes the surrender “ in the full belief” 
that this is their intention : that although 
he requests that, if any delay takes place, 
the land shall not be applied to any other 
purposes than a road, as well as that it 
shall not be let to other parties, the 
letter accepting the surrender is confined 
to an assurance that, pending the execu¬ 
tion of the project, the laud will not be 
let to any other party, and that the 
surrender of his interest is, to his own 
knowledge, treated as having been made 
unconditionally; from all which it is in¬ 
ferred that Muttyloll Seal must have 
known, or at least have had strong 
grounds for believing, that the plan of the 
Government was not necessarily confined 
to the formation of a new Strand road. 

Down to this period of the correspon- 
.dence, however, there does not appear to 
have been any other improvement in con¬ 
templation ; nor was there anything to 
lead Muttyloll Seal to believe that the 
laud in question was wanted for auy other 
purpose than for a road. 

But before the actual surrender took 
place, some intimation was given, which 
might have been sufficient to lead him 
(in some degree at least) to expect some 
alteration of the original Government 
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Mr. Archibald Grant, containing his offer 
to surrender the laud, he says :—“ I have 
also to request that the Government 
should erect and build a Ghaut at their 
own expense, on the banks of the river, 
precisely similar to that which is now 
erected and built at my own expense (only 
extending the Ghaut steps to the south 
side), as will appear by the inclosed plan. 
The columns, roof and ornamental parts 
of the Ghaut I am to be allowed to build 
at my own cost and expense, should the 
Government be pleased to approve of the 
above proposals. I beg to be favoured 
with the honour of an answer.” 

And, in answer, he had been told :— 
“ Respecting your request for the building 
of a Ghaut on the banks of the river, the 
columns, roof and ornamental parts of 
which building you liberally offer to con¬ 
struct at your own expense, the Deputy- 
Governor desires me to say that the erec¬ 
tion of a proper number of Ghauts at suit¬ 
able places is a part of the proposed plan 
of improvement, and the Government will 
gladly avail itself of your public-spirited 
offer when the time comes.” 

Mr. Longueville Clarke, who was the 
adviser of Muttyloll Seal, on the 26th of 
July, 1851, wrote for an explanation to 
the then Advocate-General, as follows :— 

“ My dear Jackson,—In Mr. Secretary 
Grant’s letter to Baboo Muttyloll Seal, of 
the 19th of June last, it is not distinctly 
stated that the Ghaut which the Govern¬ 
ment undertake to construct in place of 
that which he built, and now surrenders, 
will be erected on the present site. I 
have explained to you why this is of con¬ 
sequence to Muttyloll, and you tell me 
that such is the intention of the present 
arrangement. Will you get a few lines 
from Mr. Grant to this effect, to remedy 
any misconception, should there be an¬ 
other incumbent in his office when the 
new Ghaut may be built?” 

To which the Secretary of the Govern¬ 
ment returned this answer on the 4th of 
August, 1851 : —“ Sir,—With reference 
to the communication from Mr. Longue¬ 
ville Clarke of the 26th instant, made to 
you on the part of Baboo Muttyloll Seal, 
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which you showed to me a few days ago, 
and which I have laid before the Honour¬ 
able the Deputy-Governor of Bengal, I 
am directed by his'Honour to say, that 
you can assure the Baboo that if the bank 
of the river aud the Stra?id road remain 
as at preseut, the Ghaut whereof he has 
announced his desire of erecting the 
columns, roof and ornamental part alluded 
to in my letter to the Company’s Solicitor, 
No. 1235, dated the 13th ult., will be 
erected when the Ghaut upon the land of 
which the Baboo now gives up possession 
at present stands ; but if, as is antici¬ 
pated, a new road be made, running in a 
line nearer to the river than the present 
line, the Ghaut will be erected on the river 
bank, immediately opposite the existing 
Ghaut aforesaid. I have, &c.,J. P. Grant, 
Secretary to the Government of Bengal.” 

This letter was not only communicated 
to Muttyloll Seal, but it is referred to ex¬ 
pressly in the agreement of the 11th of 
October, 1852, which was signed by him 
after his actual surrender of the land, and 
which agreement was prepared by Mr. 
Clarke on his behalf. 

It certainly does appear extraordinary, 
if it was intended that the land should be 
surrendered only upon condition that a 
new Strand road should be made, that 
they did not at once reject the idea of 
there being the least uncertainty upon 
that subject, and insist upon a literal 
compliance with this condition, as the 
price of the surrender of the land. 

It is to be observed, that this letter 
was written nearly three months before 
the actual surrender, which took place on 
the 27th of October, 1851. Before this 
event Muttyloll Seal had conversations 
with Mr. Elliot; but although he states- 
that in one of them “ the Baboo said he 
would give up the land only for a public 
road,” and Mr. Elliot insisted upon the 
alteration of the terms to any “ public 
improvement” yet as he cannot fix the 
time of this particular conversation, but 
can only say it was “ before signing the 
agreement B” (the agreement of the lltli 
of October, 1852,) it cannot fairly be 
taken to have occurred before the delivery 
of possession. 


However, on the 27th of October, 1851, 
Mr. Elliot says :—“I proceeded to the 
premises with Muttyloll Seal after the 
verbal agreement; possession was formally 
made over to me on behalf of Government, 
as proprietor of the soil on the 27th of 
October, 1851, by Baboo Muttyloll Seal 
in person, in presence of numerous wit¬ 
nesses, and restored to the Baboo as a 
teuant removeable at the pleasure of 
Government on one month’s notice, as per 
separate agreement; a. previous day had 
been fixed, aud it was postponed to Mon¬ 
day, the 27th of October, 1851.” 

Some little difficulty has arisen as to 
the meaning of the words used by Mr. 
Elliot, “ as per separate agreement.” 
Upon turning, however, to the evidence 
of Mr. Clarke, who was present at the 
delivery of possession, after speaking of 
the Bengalee Kabooleat signed at the time, 
he says, “ There was also an agreement to 
be signed ;” so that Mr. Elliot, by the 
words “as per separate agreement,” must 
be understood to refer to an agreement to 
be afterwards made, which was to contain 
the terms upon which Muttyloll Seal was 
to be allowed to remain in possession. It 
can hardly be contended, that before this 
agreement was entered into, Muttyloll 
Seal had any interest in the land which 
could have been available against an 
ejectment brought by the East India 
Company upon the legal title acquired by 
his formal delivery to them. 

Then, did the agreement of the 11th 
of October, 1852. place him in a better 
situation for resisting the enforcement of 
their rights in a Court of law 1 The Ap¬ 
pellants contend that the proper construc¬ 
tion of this agreement is, that they are 
entitled to hold possession until a month’s 
notice has been given, after the new 
Strand road slmuld have progressed so 
far a3 to render it necessary, for its fur¬ 
ther extension and continuation, that they 
should vacate the land ; and that although 
there is no express mention of the road 
in the agreement, yet that the words 
“ public improvements” and “ projected 
improvements” hereinbefore alluded to, 
must be interpreted by reference to the 
correspondence with Mr. Secretary Grant, 
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to meau nothing else but the new Strand 
road. 

But against this construction must be 
set the reference to the letter to Mr. Se¬ 
cretary Grant of the 4th of August, 1851, 
showing that the alteration of the Strand 
road was not definitively decided upou, 
and the conversation with Mr. Elliot be¬ 
fore this agreement was signed, in which 
he insisted upon the general words “ pub¬ 
lic improvements” being iuserted, for the 
very purpose of preventing its being al¬ 
leged that Muttyloll Seal had given up 
his land only for a public road. Now, 
construing the agreement by the aid 
which these circumstances afford, it would 
rather appear that whatever interest 
Muttyloll Seal had in the possession, was 
contingent, not upon the formation of the 
new Strand road, but upon the public 
improvements, of whatever nature the 
Government might ultimately determine 
to execute in this direction. 

Of course, if this is the correct con¬ 
struction, then, even if Muttyloll Seal’s 
interest under the agreement was a legal 
one, it was determined by the notice 
given on behalf of the East India Com¬ 
pany. But the real question upon the 
agreement is, whether it created any legal 
interest of auy description. Fur the pur¬ 
pose of this consideration, let it be as¬ 
sumed that the “ public improvements” 
intended by the agreement, were the for¬ 
mation of a new St?*and road, and that, 
consequently, Muttyloll Seal’s possession 
was contingent upon the progress of that 
road. The lessors of the Plaintiff had 
become the absolute owners of the laud, 
and, upon the proposed assumption, they 
would have let Muttyloll Seal into posses¬ 
sion under an agreement that they would 
not disturb him until after a month from 
a contingent uncertain event. What was 
the nature of this interest 1 Did it create 
auy tenancy between the parties'? If so, 
of what description ? It certainly was not 
a tenancy for years; nor from year to 
year; nor for a year certain ; nor for a 
mouth ; nor for auy other certain time. 
In the course of the argument for the 
Appellants, it was suggested that the 
agreement passed a freehold interest, and, 
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certainly, from the indefinite character of 
the interest given, it seems best to answer 
this description. If the agreement could 
have created such an’interest, there being 
no measure assigned by years or by any 
portion of time, although the stipulated 
rent was to be payable yearly, it could be 
nothing less than a freehold, and a free¬ 
hold which would not end with Muttyloll 
Seal’s life, because, as he was a Hindoo, 
no words of inheritance were requisite to 
continue his interest to his heirs. The 
consequence would be, that his death not 
determining it, it would enure to their 
benefit, and have an indefinite duration 
till determined by a notice on the occur¬ 
rence of the event contemplated. Now, 
an interest of this nature could not be 
created by parol, or by a mere writing, 
such as the instrument of the 11th of 
October, 1852, which, therefore, could 
operate only as an agreement. Muttyloll 
Seal having been admitted, or holding, 
under this agreement, and the same sort 
of possession being continued by the Ap¬ 
pellants, he and they after him could not 
be treated as trespassers, but were in as 
tenants-at will; of course, such a tenancy 
was determinable by the mere bringing of 
an ejectment. 

This appears to be the correct construc¬ 
tion of the agreement, so far as the legal 
rights of the parties flowing out of it are 
concerned. It passed no legal iuterest 
out of the East India Company to Mutty¬ 
loll Seal. The Company did not grant, 
nor did they intend to grant, as Hindoos; 
if they had so intended, they must have 
failed in their intention, for they could 
only grant according to law. Yet the in¬ 
strument was binding upon them as an 
agreement, and a Court of equity would 
have protected the Appellants against any 
attempt to dispossess them contrary to 
its stipulations. Notwithstanding the 
provision which it contains for a month’s 
notice, the East India Company might 
have maintained an ejectment the day 
after the agreement was entered into, be¬ 
cause it passed no legal interest, but they 
could have been instantly restrained from 
proceeding by a Court of equity. 

Their Lordships, in determining this 
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case, have confined themselves strictly to 
the legal rights of the parties, and have 
purposely abstained from expressing any 
opinion upon the equitable considerations 
which may be involved in it. They de¬ 
cide only that the ejectment was main¬ 
tainable, and that the Appellants had no 
defence to it at law ; and this decision is 
made without prejudice to any equitable 
rights of the Appellants, which must be 
understood to be fully reserved to them. 

Their Lordships will, therefore, humbly 
recommend to Her Majesty that the 
judgment of the Supreme Court of Judi¬ 
cature be affirmed, and this appeal dis¬ 
missed, with costs. 


18 th, 16th, 19th and 20th July, 1859. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. Dr. Lushington, and the Right Hon. 
Sir Edward Ryan. 

Assessor ,—The Right Hon. Sir Lawrence 
Peel 

On Appeal from the Sudder Dewanny 
Adawlut at Bombay. 

SUMBHOOLALL GlRDHURLALL,* Appellant , 


The Collector of Surat 'j 

and Nusserwanjee Pes- > Respondents. 




In a suit against Government and a judgment- 
creditor N. P. by S. G. an execution-purchaser 
of Tora garas huk (a fixed payment made to mili¬ 
tary and predatory chiefs in Guzserat and Malwa, 
especially in lieu of lands held by them, or in pur¬ 
chase of their refraining from plunder) the Sudder 
Court held—that the Plaintiff S. G. was not en¬ 
titled to any relief against the Government, as the 
tenure was in its nature inalienable and the sale 
illegal, and equally disentitled to equitable relief as 
against the judgment-creditor N. P., on the basis 
of the maxim * caveat emptor'; 

Held by the Privy Council in appeal (which was 
entertained under special leave owing to the im ¬ 
portance of the point in dispute.)— 

That as the Government, having through its 
officers, abundant notice of the intended sale in 
execution and ample opportunity to object on the 
ground of inalienability, never raised such objec¬ 
tion, but allowed the sale to be completed on pay¬ 
ment of valuable consideration, their Lordships 
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doubted whether it would be just to permit the 
Government to raise the defence of inalienability 
as against the Appellant. 

That independently of such objection, the onus 
lay upon the Government to prove that this parti¬ 
cular description of property was in its very nature 
incapable of alienation; and that such onus had 
not been discharged. On the contrary, the alien¬ 
ability of such tenures was proved by the evidence 
adduced by Plaintiff, and the conduct of the Go¬ 
vernment in not producing certain records called 
for by Plaintiff. 

That iu case the Government had failed to carry 
out its undertaking to pay the anuual instalments 
of. the Tora garas huk into Court, the Plaintiff 
would bo entitled also to receive simple interest at 
the usual rate on the arrears due vvheu the suit 
was instituted and on each subsequent payment as 
it accrued due. 

8th February, 1860. 

The Right Hon. Lord Kingsdown : 

This is an appeal from a decree of the 
Sudder Dewanny Adawlut of Bombay, by 
which it has been decided that a certain 
annual payment called a Tora garas huk , 
is not by law capable of alienation, and 
that the purchaser of this interest at a 
judicial sale is not entitled either to have 
the sale enforced, or to have his purchase- 
money refunded to him by the individual 
who has received it. 

The case is one, in many respects, of a 
remarkable character, and it appears to 
their Lordships to be advisable to state 
the circumstances in some detail. 

Tora garas hides whatever may have 
been their origin, are payments which, for 
many years before the period of the trans¬ 
actions which have given rise to the pre¬ 
sent suit, had been made by the Bom¬ 
bay Government through their Collectors 
in the different Zillahs of Guzerat. The 
names of the persons receiving such pay¬ 
ments, with the amount to be paid to 
them, were entered in the books of the 
•Collector, and the payments were made 
according to the entries in such books 
out of the moneys received by the Col¬ 
lectors. 

Amongst other such entries in the books 
of the Collector of Surat, was a sum of 
Rs. 347 13 as., payable out of the Per- 
gunnah of Orpad, and which in the year 
1839, was payable, and had for some years 
been paid to a person named Bharmul- 
sungjee. This annual sum is the subject 
of the present suit; Bbarmulsuugjee was 
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dsd in the receipt of another Tora garas, 
payable out of another Pergunnah with¬ 
in the same Collectorate, of Rs. 883. It 
appears that these two Lfolks had pre¬ 
viously belonged to a person named Koon- 
surwanjee ; that be had died, leaving two 
widows named Kasooba and Omedba, who 
had succeeded to this property \ that 
these ladies had adopted Bharmulsuugjee 
as their son, and that thereupon these 
Hulcs had been transferred into his name 
in the books of the Collector. 

In the year 1839, a suit was instituted 
in the Court of the Sudder Ameen of Surat 
by the Respondent, Nusserwanjee against 
Bharmulsungjee, and against Kasooba and 
Omedba, in order to recover a debt due 
from these parties to that Respondent, 
and which debt was secured by a mort¬ 
gage of the two sums of Tora garas stand¬ 
ing iu the name of Bharmulsungjee. 

Pending the proceedings iu this suit, 
Nusserwanjee caused a sequestration to 
be laid on these Torn gar os hulcs in the 
office of the Collector of Surat, the nature 
and object of which could not but be 
known to the Collector. 

On the 23rd of July, 1839, Nusserwan¬ 
jee obtained a decree in his suit for the 
sum of Rs. 12,745, with interest, against 
the mortgaged property, and agaiust the 
Defendants personally. Regulation IV. 
of 1827 of the Bombay Code of Procedure 
directs the mode in which the attachment 
and sale of any of the immoveable pro¬ 
perty of the debtor against whom a de¬ 
cree has been obtained are to be effected. 
It is thereby provided, that on a petition 
for such sale, the property shall be dis¬ 
tinctly specified, with the probable value 
thereof; that the Court, on hearing the 
application, shall issue such order as may 
bo requisite towards the enforcement of 
the decree j that whenever a sale takes 
place under a decree, it shall be by public 
auction, after public notice, by a procla¬ 
mation in a specified form, intimating 
that the property will be sold on a day 
named, uuless the sale shall be objected 
to by another claimant, who, within fifteen 
days after the date of the proclamation, 
shall establish, to the satisfaction of the 
creditor, or of the Court, a right or iuter- 

24—27 


est in the property under attachment, or 
shall enter into an engagement to prose¬ 
cute his claim within a limited time. 

In order to recover the amount award¬ 
ed to him by the decree in the manner 
pointed out in this Regulation, Nusser- 
wanjee, on the 21st of September, 1839, 
presented a petition to the Judge of the 
Zillah Court, and thereby, after stating 
the decree wdiich he had obtaiued, and the 
sequestration which he had issued, he 
prayed that the Sheriff might be ordered 
to attach and sell the produce of the un¬ 
der-mentioned Tora gams belonging to 
the Defendant, according to the usual 
custom. 

The Tora garas (which included the 
particular sum now in dispute) was thus 
described :—“ The Defendants, Kasooba 
and Omedba, used to receive the produce 
of the Tora garas hulcs , belonging to their 
husband, Koowursungjee, payable from 
the Tannahs of the Pergunnah of Orpad 
and the Taloolc of Koorsad. In the Sum- 
vut year 1887, the said Defendants, Ka¬ 
sooba and Omedba, adopted the Defen¬ 
dant, Bharmulsungjee, as their sou. From 
that day forward, the amount of the pro¬ 
duce from the said Perguuuahs has been 
received by the Defendant, Bharmulsung- 
jee. The value thereof is about Rs. 
11 , 000 .” 

On the same day, the 21st of Septem¬ 
ber, 1839, an order was issued by Mr. 
Herbert, the Assistant Judge of the Court, 
to the Sheriff, directing him to proceed 
according to the usual practice, and to 
make a return iu thirty-ffve days. 

Under this order the Tora garas in 
question was attached by the Sheriff j 
proclamations of sale were issued, and the 
sale was fixed for the 19th of October. 

Before, however, the day fixed for the 
sale, Bharmulsungjee presented a petition 
to the Court, praying that the sale might 
be delayed for six mouths, in order to 
give him an opportunity of satisfying the 
Plaintiff's demand, which he promised to 
do within six months. 

The sale accordingly was stayed by an 
Order of the Court, till Nusserwanjee Pes- 
tonjee should have answered the petition. 
He objected to any further delay, aud on 
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the 14th of November, 1839, applied to the 
Court that the sale might he completed ; 
that fresh proclamations might be issued, 
and that, as the property was likely to sell 
better at Surat than in the village in 
which it was situate, the sale might he 
made at Surat. 

On the same day the Judge made an 
order directing the Sheriff to enter iuto an 
investigation of the proceedings which had 
already taken place in this matter, and to 
make a report, and to inquire whether 
there was any objection or not to selling 
the property in Surat. The Sheriff made 
his report, stating the proceedings which 
had already taken place, and that there 
appeared to be no objection to the sale 
being made in Surat. 

On the 27th of November, 1839, Mr. 
Elliott made an order upon this report, 
that the Sheriff should sell the Tora gnras 
of the Defendant in Surat, but that he 
should give notice of the sale of this Tora 
gnras to the inhabitants of the Zillah in 
which the Torn gnras was, as also to the 
inhabitants of the city of Surat, and 
should take care that no fraud or mistake 
was permitted to take place in the sale. 

Proclamation was accordingly issued for 
sale of this Tora garas in Surat, on the 
24th of December, 1839. The proclama¬ 
tion required any person making any 
claim to the property to come in and ob¬ 
ject to the sale. 

No objection was made, and on the 24th 
of December, 1839, the property was ac¬ 
cordingly put up for sale, and the Appel- 
laud in this case was the highest bidder, 
and he became the purchaser of the Tora 
garas now in dispute, for the sum of Rs. 
3,430. He paid his purchase-money iuto 
Court, and the amount, after deducting 
the expenses, was paid to Nusserwanjee ; 
and on the 23rd of January, 1840, Mr. 
Elliott, the Judge of the Court of Adaw- 
lut, executed a bill of sale of the Tora 
garas to the Appellant. This instrument, 
after reciting the facts already stated, con¬ 
cluded in these words:—“Now, as you 
have paid that amount (Rs. 3,430) into 
Government, you have become the owner 
of the Torn garas huJc belonging to the 
above-mentioned Defendant, Bharmul- 
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sungjee, and the right to receive the 
amount of the Tora garas huh from the 
Tannah has been vested iu you. There¬ 
fore the Defendant’s right to the Tora 
yarns huh (Rs. 347 13 as.) has been sold 
for Rs. 3,430, by the Government Adawlut 
through the medium of the Nazir, in con¬ 
formity with the usual custom iu sales by 
auction, in this matter, viz. : You may 
continue to take every year, according to 
the rales of the Pergunnah, the amount of 
the aforesaid allowance of Tora garas be¬ 
longing to the above-mentioned Defen¬ 
dant, Bbarmulsungjee, from the Tannah of 
Or pad. In so doing, there shall be no 
objection.” 

We have thought it desirable togo into 
this detail, because it shows very distinct¬ 
ly that the Bombay Government, through 
its officers, had abundant notice of what 
was taking place with respect to this sale, 
and had ample opportunity, if it meant 
to object to the alienability of property 
of this description, to interpose to pre¬ 
vent it; or, at all events, to give public 
notice that, as far as the Government was 
concerned, the validity of the sale would 
not be recognised. 

But the Government did nothing of the 
sort; it made no objection to the attach¬ 
ment of the property which its officer was 
to pay i and it permitted the Respondent, 
Nussenvaujee Pestonjee, to sell, and the 
Appellant to purchase, and the one to 
pay, and the other to receive, the pur¬ 
chase-money, without giving the least in¬ 
timation to either that any obstacle would 
be raised to the enjoyment by the pur¬ 
chaser of what he had bought. 

The Appellant having thus completed 
his purchase, applied to the Collector of 
•Surat to have his name substituted for 
that of Bbarmulsungjee in the Collector’s 
books, and to have the Tora garas regu¬ 
larly paid to him accordingly. With this 
application the Collector seems at first to 
have been disposed to comply. He after¬ 
wards, however, declined to enter the 
Appellant’s name in his book, and ordered 
that the name of Bharmulsungjee should 
be retained, but that the money should 
every year be paid to the Appellant. 

The Appellant was not satisfied with 
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this order j and on the 22nd of July, 1840, 
presented a petition to the Court in which 
the sale had been made, in which he al¬ 
leged that other Tora garas Aw&shad beeu 
sold by order of the Court, and that the 
names of the purchasers had been duly 
inscribed in the Collector’s books ; that 
, all property sold through the instrumen¬ 
tality of the Adawlut is caused to be 
given into the possession of the purchaser, 
through the assistance of the Adawlut, 
and he, therefore, prayed that the Judge 
would address a letter to the Principal 
Collector, directing him to erase the name 
of this Grusia from the records, and to 
enter the Tora garas in the Appellant’s 
name in the records, and to continue to 
pay him the amount of the Tora garas 
every year, as mentioned in the bill of sale. 

On the 27th of July, 1840, the Judge 
made an Order in which, after reciting 
that the Appellant was the owner of the 
Huk, and that of this fact the Court had 
no doubt, he ordered the Sheriff to write 
a letter to the Principal Collector, direct¬ 
ing that gentleman to enter the Peti¬ 
tioner’s name in the Garas huk of Bhar- 
mulsungjee, which the Petitioner had 
purchased, and to continue to pay the 
amount of the Huk to the Petitioner. 

Such a letter was accordingly sent, and, 
thereupon, the Collector seems to have 
communicated with the Revenue Commis¬ 
sioner, and to have reported his opinion, 
either that the Tora garas should be ap¬ 
propriated by the Government, and the 
purchase-money repaid, with interest, to 
the Appellant, or that his name should be 
entered in the Collector’s books. 

The matter, however, was referred to 
the Bombay Government, and the Appel¬ 
lant was informed that as soon as any 
decision was come to a communication 
would be made to him. No communica¬ 
tion having been made, the Appellant in 
the year lb42, again applied to the Reve¬ 
nue Commissioner praying that his name 
might be entered in the books of the Col¬ 
lector, or that, at all events, the three 
years’ arrears then in the hands of the 
Collector might be paid to him in order 
that he might not suffer loss in interest 
and compound interest. The answer re- 
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turned to him was, that his name would 
not be entered, neither would the money 
be paid ; but that if he instituted a suit 
in the Adawlut, the money would be sent 
there during the life-time of the Grasia, 
and that if he had any claim he should 
file a suit. 

The Appellant seems to have entertain¬ 
ed a very natural reluctance to adopt a 
course attended with so much expense and 
delay, and the Revenue Commissioner 
having been soon after changed, he at¬ 
tempted ouce more to obtain redress by a 
petition to the new Revenue Commissioner, 
but without any success. 

On the 21st of November, 1842, the 
Appellant presented his petition to the 
Judges of the Sudder Adawlut, stating 
the facts of the case, and praying either 
that the Collector might be ordered to 
enter the Appellant’s name in his books, 
and to pay him the Huk regularly, or that 
the purchase-money which he had paid 
into the Adawlut of Surat might be re¬ 
funded to him with interest. 

This case seems to have been several 
times under the consideration of the Court. 
At length on the 28th of February, 1843, 
an Order was made by which the Peti¬ 
tioner was left to file a suit in the civil 
side of the Court. 

It was under these circumstances that 
the Appellant filed his plaint in the Court 
of the Assistant Judge of Surat on the 
16th of October, 1843. This suit was in¬ 
stituted against the Collector of Surat, and 
also against the Respondent, Nusserwanjee 
Pestonjee. As against the Collector it 
prayed that the Tora garas in question 
might be entered in the name of the Ap¬ 
pellant, and that the Collector might be 
ordered to pay him the four years’ arrears 
then due, amounting to lis. 1,391 4 as. 
As against Nusserwanjee Pestonjee, it 
prayed that if it should appear to the 
Court that Nusserwanjee Pestonjee had 
caused the Tora garas to be improperly 
sold, he might be ordered to refund the 
purchase-money with the profits for four 
years. 

The Collector was authorised to defend 
the suit on the part of the Bombay 
Government, and he filed his answer on 









the 19th of February, 1844. He did not 
dispute any of the facts stated by the 
Appellant in his plaint. The substance 
of his answer was, that Bharnmlsuugjee, 
to whom this Tora garas hub had belong¬ 
ed, was a Grasia ; that, before the English 
Government took possession of the 
country, the Grasia people used to levy 
certain Hubs aud necessaries from the 
villagers as the price of their abstaining 
from plundering the villages that, after 
the English Government took passession, 
an agreement was entered into with these 
people that they should receive this Huk 
from the Government treasury, and not 
from the villagers, in order that thereby 
the villagers should not suffer auy oppres¬ 
sion i that the custom had always obtained 
to pay this Hub to the Grasias only j that 
the Government had never agreed to pay 
this Hub to outsiders ; that if the pay¬ 
ment were made to other persons than 
Grasias , the agreement would be broken, 
because if the Grasias got nothing to eat, 
they would begin to plunder; that 
Government would then suffer loss, and 
the villagers would suffer oppression'. 
Then followed this sentence, which we 
confess ourselves unable to understand : 
—“ The Government have settled the 
personal property of the Grasias , and if 
this property does not reach them, the 
claim of the Government to the same is 
going on.” 

With respect to the Appellant’s allega¬ 
tion, that Torn garas had been previously 
sold by the Courts without auy objection, 
the answer stated, that if this had 
happened, it had happened without in¬ 
vestigation, and that the right of the 
Government was not done away with, 
because it was agreed to pay this Hub 
to the Grasias alone. 

The Defendant, Nusserwanjee Pes- 
tonjee, put in au answer, insisting that 
his proceedings had been entirely regular, 
and that he was under no circumstances 
liable to any demand on the part of the 
Appellaut. But the view which their 
Lordships take of this case makes it un¬ 
necessary for them to go into the particu¬ 
lars of his defeuce. 

On the 14th September, 1844, the Ap¬ 


pellant filed his replication, in which he 
insisted, that if the Government had 
any objection to make to this sale, the 
Collector might aud ought to have inter¬ 
posed to stop it, and to remove the 
attachment which had been previously 
laid upon the property, and that he was 
bound to adopt this course by the effect 
of the Regulation under which the sale 
had been made, and of the proclamation 
which had been issued in pursuance of it ; 
that the tax of the Hubs of the Grasias and 
of the Moguls used to be levied from the 
villages in the same way as the Govern¬ 
ment revenue ; that these Hubs were in¬ 
corporated in the revenue, and that the 
Tora was fixed by the Government j that 
many Tora hubs, and other Hubs, had 
been sold by the Government Adawiut, 
and by the Collector $ and that the names 
of the purchasers had been entered by 
the late Collector in the Government 
records, and the money for the same had 
been paid by the late Collectors, and was 
paid by the Defendant, the then Collector, 
up to this day. 

There does not appear to have been any 
rejoinder, and upon this state of the re¬ 
cord the parties went into evidence. 

The Appellant proved the several pro¬ 
ceedings which had taken place previous 
to the institution of the suit which have 
already been detailed : he proved some 
instances, aud one in the Pergunnah of 
Orpad, in which Tora garas had been the 
subject of sale, and the purchaser had 
been put into possession of the property, 
and was then in possession ; and lie speci- 
tied several other instances in which, as 
he stated, the same thing had been done 
with respect to Tora garas , and other 
Garas hubs, and of which he alleged that 
entries had been made in the books of 
the Defendant, the Collector, and he re¬ 
quired the production of these books, and 
summoned witnesses, who were record- 
keepers iu the office of the Collector, to 
attend and produce these documents. 

It is with great regret that their Lord- 
ships are compelled to observe that on 
looking at the deposition of two of these 
witnesses, it appears that these docu¬ 
ments were not produced, and that it is 
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impossible to avoid the inference that 
they were purposely withheld by the 
ageuts of the Government defending the 
suit on its behalf. It is, however, in the 
opinion of their Lordships, sufficiently es¬ 
tablished that up to the period of this sale 
these Huks had been the subject of 
sale, and had been considered and treat- 
" ed by the Courts of Justice and by 
the Government, in this Colleotorate at 
least, as liable to be dealt with like any 
other species of property. That this had 
been done without investigation, as the 
Collector in his answer alleges, is certain¬ 
ly not the fact. 

For many years before 1839, inquiries 
into this subject had been made by differ¬ 
ent officers of the Indiau Government. 
The origin and character of these pay¬ 
ments ; the question whether the Govern¬ 
ment was bound to continue them, even 
to Grasias, or was at liberty to resume 
them at its pleasure; the expediency of 
exercising that right if it existed; the 
question whether the Grasia , if he had 
any right to receive them, enjoyed more 
than a life-interest, and whether such in¬ 
terest as he had was capable of alienation ; 
whether the collection of these payments 
by the Government was voluntary on their 
part, and could be discontinued at plea¬ 
sure, or whether they were charges on the 
revenue, which the Government receiving 
the revenue was bouud to pay;—all these 
questions appear to have excited the at¬ 
tention of the Government; many of them 
as early as the year 1817, and to have 
been the subject of discussion aud consi¬ 
deration for many years subsequently. 

It further appears that in 1836, the 
liability of these Hubs to sale, uuder the 
process of the Court, had come under the 
consideration of Mr. Lumsdeu, then Act¬ 
ing Assistant-Judge at Broach, another 
Zillah in this Province ; that he had con¬ 
sulted Mr. Sutherland, a very high autho¬ 
rity, who was then or had been Assistant- 
Judge at Surat, aud that he received from 
that gentleman the following answer, 
dated the 29th of December, 1836 : - 
“Sir,—In regard to your letter of the 
19th instant, I have the honour to inform 
you there are very few instances of the 
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attachment and sale of Tor a. garas ; but 
there is no doubt when such description 
of property is possessed, a party having a 
decree against the property may attach 
aud sell, in satisfaction thereof, Tora garas 
iu like manner as any other description 
of property. Tora. garas , like every other 
description of garas , is Wuttun, but is 
entirely unconnected with hereditary or 
other office, and is consequently distinct 
from the Regulations and Orders you have 
quoted. Tora garas is money-payment of 
a fixed nature on a village jompa , and 
being usually the most secure description 
of garas , would be, no doubt, of the high¬ 
est value in the market.” 

The Collector put in evidence, on the 
part of the Government, the certificates 
which had been returned by various 
Collectors as to the practice iu their Col- 
lectorates, and the opinions entertained 
by them of the nature of these Garas 
huks ; and two agreements, one entered 
into by Captain Robertson with the Gra¬ 
sias of the Pergunnah of Atroleea in the 
year 1818, and the other by Mr. Crawford 
with the Thakoors of Dehejaun in the 
year 1825 ; but with respect to the origin 
of the particular Tora garas in dispute, 
or of Huks of the same description in the 
same Pergunnah, no evidence was offered. 
The proceedings which had taken place in 
some suits after the institution of the 
present, were also put in evidence. 

The case came for hearing before two 
Judges of the Zillah Court in succession, 
who were both of opinion that the Tora 
garas in question could not be enjoyed by 
any but Grasias; and that no decree 
could be made, either against the Col¬ 
lector or against Nusserwanjee Pestonjee. 

It was then brought by appeal before 
the Sudder Dewanny Adawlut of Bombay, 
and after various proceedings which their 
Lordships do not think it necessary to go 
through iu detail, a decree was pro- 
nouuced by the Sudder Court on the 19th 
of December, 1849, by which the decree of 
the Court below was reversed, and a de¬ 
cree pronouuced in favour of the Appellant 
against the Collector, by whom all costs 
were ordered to be paid. 

In October. 1851, the then Collector 










applied for a review of the decree : first, 
on the ground that according to the 
course of procedure then in force the 
question of the non-alienability of the 
Tora garas was not properly open to the 
consideration of the Sudder Court, but 
had been conclusively settled by the 
judgment of the Zillah; and secondly, 
that if such question was open, it had 
been erroneously decided. 

This review appears to have been 
granted as a matter of course, without 
argument or reasons assigned by the 
Court ,• but nothing was done upon it till 
the month of April, 1853. At this time 
all the Judges of the Court who had 
heard the case argued, had been changed. 

It is impossible to view, without jea- 
lousy, such a proceeding as this. The 
Government, which appoints the Judges, 
and removes them at pleasure, had raised 
a question of great general importance, 
which had been decided against it. Two 
years elapse before any application is 
made to the Court for a review of the 
judgment, and two more years elapse 
before the cause is brought on for rehear¬ 
ing before a new set of Judges. 

Upon the matter being brought before 
them, these Judges were of opinion that 
the only question open to the Court was, 
whether, assuming the Tora garas not to 
be alienable, which they held to have 
been concluded by the decree of the 
Zillah Court, any demand could be made 
against Nusserwaujee Pestonjee to refund 
the purchase-money. The decision of the 
Sudder Court of 1849 was reversed by an 
Order of the 20th of April, 1853, and the 
case was returned to the full Court to de¬ 
cide the last point. 

Before, however, the cause came ou 
again for hearing, an alteration was made 
in the law of special appeals by an Act of 
the Indian Legislative Council, which, in 
the opinion of the Judges, left the consi¬ 
deration of both questions open to them, 
and accordingly both questions were ar¬ 
gued ; and on the 16th of February, 1857, 
the Court pronounced the following de¬ 
cree :—“ The Court are of opinion and de¬ 
cide, that Tora garas is not alienable, and 
that, therefore, Sumbhoolall took nothin^ 


by his purchase ; and that his claim against 
the Collector must be thrown out j that 
Nusserwanjee Pestonjee guaranteed no 
thing, and, therefore, Sumbhoolall cannot 
come upon him to be reimbursed the 
amount of his purchase-money, and, 
therefore, that his claim against Nusser¬ 
wanjee Pestonjee must also be rejected. 
The appeal is, therefore, dismissed, with 
all costs against the Appellant.” 

The propriety of this decree we have 
now to consider. 

Whatever may be the nature of the 
payments called Tora garas, and the right 
of the Bombay Government to refuse to 
treat them in ordinary cases as the sub¬ 
ject of sale or mortgage, like other species 
of property, their Lordships canuot but 
entertain serious doubts whether it is con¬ 
sistent with justice to permit the Govern¬ 
ment to raise such a defence in this case, 
and as against the present Appellant. 

As we have observed in going through 
the proceedings, the Government.had re¬ 
cognized the rights of inheritance and 
succession in this identical property ; it 
had authorized its subjects to consider 
that property of this description was the 
subject of sale ; and it had h:td full and 
distinct notice of all the proceedings 
which took place in this particular sale. 
The purchase-money was paid into Court, 
and paid out to the creditor, and a con¬ 
veyance of the property executed by the 
Judge of the Court to the Appellant, the 
Collector, that is, the officer of the Go¬ 
vernment, standing by and acquiescing in 
the proceedings, with full knowledge of 
the objection to the sale, if any objection 
existed. 

That, after all this had taken place, the 
Government should insist, and that the 
Court should decide, that the purchaser 
took nothing by his conveyance, and that 
he should not only lose all his purchase- 
money, but pay all the costs which had 
been incurred in his attempt to obtain re¬ 
dress, seems hardly consistent with ordi¬ 
nary notions of justice. 

But, if there were not this objection to 
the defence, their Lordships are of opinion, 
that the omis lies upon the Government 
to prove that there is something in the 
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attire of this payment which makes it 


incapable of alienation, and that the Go¬ 
vernment lias failed to give such proof. 

Of any evidence of the origin of the 
particular payment in question, there is 
no trace to be found in the case. The 
investigations into this subject to which 
, we have alluded, have led persons of great 
learning and ability to different conclu¬ 
sions. It is very probable that Tora garas 
hubs had not all the same origin. Assum¬ 
ing, however, that they all began in wrong 
and violence, still, that which had a vici¬ 
ous origin may, in course of time, have 
been legalized, since long enjoyment is 
itself a title, as well in favour of the reci¬ 
pient of an annual payment out of laud, 
as of the possession of land itself. 

The question here is, not whether the 
Government can be compelled to receive 
and hand over these sums, but, whether, 
actually receiving them, and having been 
in the receipt of them for very many 
years, it is entitled to say that it will not 
pay them to the alienee of the person to 
whom, but for the alienation, they would 
be paid. 

The creditor in this case has sold, and 
the Appellant has purchased, such inter¬ 
est as the debtor had in the property sold. 
He will be by the transfer, in no better si¬ 
tuation than the debtor. If this payment 
be conditional on the good conduct of the 
Grasias generally, or subject to any other 
condition ; and if any circumstances 
should occur which would justify the Go¬ 
vernment in withholding the payment 
from Bharmulsungjee, they will equally 
justify the withholding it from the Ap¬ 
pellant. 

Whatever this payment may be, it 
clearly is not in the present case, on the 
evidence before us, at all analogous to the 
pay of a military officer, to which it was 
attempted at the Bar to liken it. It is 
not a personal payment in consideration 
of services to be personally performed. 
There is not the slightest trace of any 
services being claimable from Bharmul¬ 
sungjee, aud the mode in which he acquir¬ 
ed the property seems to show that this 
is not the nature of the payment. The 
defence here raised by the Collector is not 
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so much that the Hub is incapable of 
alienation, as that it cannot be alienated 
except to Grasias ; but we are quite un¬ 
able to find in the evidence, or, indeed, in 
auy other source of information to which 
we have had access, any distinct account 
of what is meant by the term “ Grasias .” 
They do not appear to be any distinct 
class or tribe. If the term be used to 
describe freebooters, or lawless people 
generally, it makes the defence a very 
singular one. 

Upon the whole, their Lordships are of 
opinion, that the Government has failed 
to establish its defeuce, even supposing 
such defence, under the circumstances, to 
be competent to it, and that the decree 
complaiued of must be reversed, and a 
decree pronounced in favour of the Appel¬ 
lant, with all the costs to which he has 
been put in the course of these proceed¬ 
ings. 

With respect to Nusserwanjee Peston- 
jee, the Appellant must pay his costs, and 
have them over against the Collector. 

A point is suggested in the appeal 
papers that the non-liability of this Tora 
garas to alienation had been established 
by the decree of the Zillah Court, and 
that this decision was not, according to 
the Regulations, subject to review by the 
Sudder Court. 

It is unnecessary to consider whether 
the Order of the 20th of April, 1853, 
could be sustained as the law of proce¬ 
dure then stood, for however that may 
be, their Lordships are of opinion, that 
the subsequent Act of the Indian Legis¬ 
lature was rightly construed, and that the 
Court properly decided at the last hear¬ 
ing that the whole subject was open to 
their consideration. 

The Appellant in this case has been 
kept for more than twenty years out of 
the possession of the annual payment to 
which he became entitled, and has lost 
during the whole of that time, the interest 
on his purchase-money. Their Lordships 
think that they should do justice but very 
imperfectly if they were to award to him 
ouly the arrears of his annuity. The 
Government has been in the receipt of 
these sums which belonged to the Appel- 
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lant. In 1842, the Government under 
took to pay the money annually to the 
Adawlut , if a suit were instituted ; if this 
thad been done, and the fund has been in 
vested, the Appellant will receive the 
amount. If the money has not been paid 
in (and we do not observe any allusion to 
such payment in the subsequent papers), 
we think that the Appellant must receive 
simple interest at the rate allowed by the 
Court on - the arrears due when the suit 
was instituted, and on each subsequent 
payment as it accrued due. 

Their Lordships will make a report to 
Her Majesty in conformity with the opi¬ 
nion which they have expressed. 


30th November , and 2nd December , 1859. 
Present : 

Members of the. Judicial Committee ,—The 
Right Hon. Lord Chelmsford, the Right 
Hon. the Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, and the 
Right Hon. the Lord Justice Turner. 
Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Supreme Court at 
Calcutta . 

Sonatun Bysack,* ... Appellant , 

versus 

Sreemutty Juggutsoon- ) , 

dreeDossee, ... | Respondent. 

A Hindu gave by bis Will his entire property, 
moveable and immoveable, to tlie family idol, with 
the further direction that the property should never 
be divided, but that his sons and grandsons in suc¬ 
cession in the male line should only use and enjoy the 
surplus proceeds only, one of the sons acting as ma- 
nager. In case of disagreement, the surplus was 
to be divided in certain proportions. 

Held, 1. That the extent of the testamentary power 
of disposition by Hindus must be regulated by the 
Hindu law. J 

v *** the grant to the idol was not absolute, 
but that the effect of the Will was to give to the 
testators sons as a joint family whatever re¬ 
mained after discharging the specific expenses for 
worship and maintenance. 

3. The division of surplus proceeds, did not con- 
stitute a division of the family. 

4. The directions in the Will as to succession in 
the male line did not exclude the widow of the 
grandson of the Testator. 


The Lord Justice Turner ; 
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The question in this case ultimately 
resolves itself, as their Lordships think, 
into a question of the construction to be 
put upon a Hindoo Will; aud it may not 
be improper to observe that, with refer* 
ence to the testamentary power of disposi- 
tion by Hindoos, that the extent of this 
power must be regulated by the Hindoo law. 

The first point which arises on the 
construction of this Will, is, whether, ac¬ 
cording to the true intent of the Will, 
the idol for whom the property is granted 
was intended to take absolutely. 

Now, a reference to the second, third, 
and fifth clauses of the Will lead us to 
the conclusion, that although the Will 
purports to begin with an absolute gift in 
favour of the idol, it is plain that the Tes¬ 
tator contemplated that there was to be 
some distribution of the property accord- 
'ing as events might turn out; and that 
he did not intend to give this property 
absolutely to the idol seems to their Lord- 
ships to be clear from the directions which 
are contained ip the third clause, that 
after the exper ses of the idol are paid, 
the surplus shall be accumulated; and 
still more so from the fifth clause, by 
which the Testator has provided for what¬ 
ever surplus should remain out of the in¬ 
terest of the property, the expenses of the 
idol being first deducted. It is plain, that 
the Testator, looking at the expenses of 
the idol, was not contemplating an abso¬ 
lute and entire gift in favour of the idol. 

The rights, therefore, of the idol being 
thus disposed of, the question then arises, 
what was to become of the property, sub¬ 
ject to the payments which were to be 
made for the expenses of the idol. And 
here we have two divisions of the Will. 
The Testator evidently contemplated two 
events ; one, in which the family was to 
continue joint and undivided, aud the 
other, in the event of the family becoming 
divided. Now, with reference to the se¬ 
cond branch of this Will, the event of the 
family becoming divided, that state of cir¬ 
cumstances does not appear to have arisen. 
There has been no division at all of this 
family, unless the division of the income 
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the^few years which followed upon 
the death of the Testator up to a short 
period after the death of Hurrymohun 
Bysack constituted a division of the fa¬ 
mily, and their Lordships are very clearly 
of opinion, that the mere division of in¬ 
come, for the convenience probably of the 
different members of the family, did not 
amount to thejdivision of the family. 

In considering the case, therefore, we 
may] for the present (whatever questions 
may hereafter arise upon it) consider this 
family as an undivided family ; and the 
point for determination is, what are the 
rights of these parties in the property ? 
Considering the family as a joiut and un¬ 
divided family. Now, in that case, it is 
plain, that the Testator contemplated that 
the property was to go in the male line. 
He says, that he has four sons, that his 
property shall never be divided and par¬ 


titioned amongst them, and that the mohuu, his share of the joint estate sub- 

RGns nnrl t.ViAir r »rt fVkof la 4-a nnr. * „c __ i , 


sons and their offspring, that is to say, 
their ‘‘sons and grandsons, heirs in suc¬ 
cession,” shall not have the power of alien¬ 
ating any of the property by deed or gift, 
nor^shall the property be liable to seques¬ 
tration for their debts. The Testator, 
then, having intended that the property 
should pass from the four sons to their sous 
and to their grandsons, the event which 
has happened is this, one of the sons died 
leaving three sons, who accordingly came 
into his share, and one of those three sons 
afterwards died leaving no male issue. 

Now, what is the consequence of that ? 
There are directions in the Will that the 
property is to go in the male line to the 
sons and their descendants, but one of 
them dies leaving no issue in the male 
line, and the Will is silent as to what the 
disposition of the property is to be in that 
event. It is a share of the property of the 
joint family, descendable, therefore, to the 
heir to whom that property would go in 
the absence of any provision made by the 
Will. The consequence, therefore, as it 
appears to their Lordships, must bo, that 
upon the death of Hurrymohun, this pro¬ 
perty must have descended, and that the 
one-third of one-fourth passed to Hurry- 
mohun’s heir, his widow, so far as she is 
entitled to her widow’s estate. 
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What their Lordships propose to do is, 
to declare that, according to the true 
construction of the Will, the property 
granted to the idol is effectually granted 
for the benefit of the Testator’s four sous 
and their offspring in the male line as a 
joint family, subject to the performance of 
acts, business, ceremonies, and festivals, 
and to the provisions for maintenance in 
the Will contained, and that the surplus 
income, after answering the performance of 
such provisions, is in like manner well 
and effectually given for the benefit of the 
four sons and their offspring in the 
male line, as a joint family. It appearing 
that Krishnomungle, one of the sons, died°, 
leaving three sons, and that Hurrymohun 
died leaving no male offspring, the family 
continuing joint up to the death of Hur¬ 
rymohun ; their Lordships also propose to 
declare, that upon the death of Hurry - 


ject as aforesaid, passed to the Respon¬ 
dent, his widow and heir, and she is enti¬ 
tled to one-third of one-fourth as widow 
and heir. Their Lordships think that, 
under the circumstances of this case, it 
would be better not to direct the accounts 
to be taken in the mode in which the 
Court has done, but simply to give liber¬ 
ty to apply, in order that the parties may, 
as they probably will do if they are well 
advised, come to some arrangement upon 
the subject of the amount. There will be 
liberty to apply as to the amount, or 
otherwise as the parties may be advised. 
And, it appearing, that there has already 
been an Order made for the maintenance 
of this lady of Rs. 100, a month, that 
Order must be continued, and she will ac¬ 
count for what she has received under 
that Order as against what may be com¬ 
ing to her upon the account to be taken. 
The better course would be, to discharge 
the Order which has been made by the 
Court below, and simply to make the de¬ 
clarations which I have suggested with a 
limit and a direction to continue the 
maintenance, and that she shall accouut 
for what she may have received under it. 

Their Lordships think that the costs of 
the appeal may very properly be given out 
of the estate. 
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The following report was made by the 
Judicial Committee, and confirmed by 
Her Majesty’s Order in Council. “ Their 
Lordships are of opinion that it ought to 
be declared that, according to the true 
construction of the Will of the Testator, 
the whole of the Testator’s moveable and 
immoveable property was, and is, well 
and effectually given for the benefit of the 
Testator’s four sons in his Will named, 
and their offspring in the male line, as a 
joint family, so long as the family conti¬ 
nues joint, subject, however, to the per¬ 
formance of the acts, business, ceremonies 
and festivals, and to the provisions for 
maintenance in the Will contained, and 
that the surplus income of the property 
after answering such performance and 
provision was and is, in like manner, well 
and effectually given for the benefit of the 
four sons and their offspring in the male 
line, as a joint family, so long as the.fa¬ 
mily continues joint. And, it appearing, 
that Krishuomungle Bysack, one of the 
four sons, died leaving three sons, their 
Lordships report as their opinion, that it 
ought to be declared by Your Majesty, 
that each of the three sous became en¬ 
titled to a third part of one-fourth part 
of the property, and of the accumulation 
thereof. And, it appearing, that Hurry- 
mohun By sack, one of the three sons of 
Krishuomungle Bysack, died leaving no 
male offspring, and that the family conti¬ 
nued joint up to the time of his death and 
still continues joint; their Lordships do 
further report as their opinion, that it 
ought to be declared by Your Majesty, 
that upon the death of Hurrymohun 
Bysack, the third part of the fourth part 
of the property and accumulations to 
which he became entitled as aforesaid 
passed to the Respondent, Sreemutty 
Juggutsoondree Dossee, as his widow and 
heir, and Sreemutty Juggutsoondree 
Dossee accordingly became and is entitled 
as such widow and heir, to the third part 
of the fourth part of the property and ac¬ 
cumulations. And their Lordships are 
further of opinion, that Sreemutty Juggut- 
soondree Dossee ought to be at liberty to 
apply to the Supreme Court at Calcutta 
as to the accounts and otherwise as she 


r may be advised ; and their Lordships are 
of opinion, that the Order made in this 
cause by the Supreme Court of Calcutta, 
bearing date the 28th of July, 1857, 
ought to be continued until further order. 
And their Lordships do further report, 
that in case Your Majesty should be 
pleased to approve of this report and to 
Order accordingly, such Order ought to 
be without prejudice to any question as 
to the rights of Sreemutty Juggutsoon¬ 
dree Dossee of and when the joint family 
shall be separated.” 


2nd & 3rd December, 1859 . 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Chelmsford, the Right 
Hon. The Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, and the 
Right Hon. The Lord Justice Turner. 
Assessor ,— The Right Hon. Sir James W. 
Colvile. 

On Appeal from, the Sudder Dewanny 
Adawlut, Calcutta, 

Rajmohun Gossain, and ) , „ , 

Jugmohun Gossain,* ^Appellants, 


Gourmohun Gossain, ... Despondent. 

The word ‘ ancestral’ used in a Ruffanamah or 
deed of compromise between three brothers, 
members of a joint Hindu family, construed to 
have been used in the sense of * paternal* as meaning 
property of the father, in whatsoever manner, or by 
whatsoever title the father had acquired it. 

Held also that a decree subsequently obtained by 
the Respondent against the Appellant’s title aa 
created by the Ruffanamah , was not only improper 
but fraudulent, and therefore a nullity; as it was in 
every sense the duty of the present Respondent not 
to prosecute the appeal after the compromise. 

The Lord Justice Knight Bruce : 

The parties to this litigation are'three 
brothers, the surviving sons of a Hindoo 
named Raghub Ram Gossain, of Seram- 
pore, who appears to have been a per¬ 
son of considerable wealth. The Appel- 
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lams here are the two younger of those 
three sons, the Respondent being the 
eldest. The object of the suit in which 
the appeal arises was to obtain possession 
of two-fourths of a landed property, called 
Lot Harit, which, at the time when Seram- 
pore was a Danish settlement, was out of 
that jurisdiction, and was, as it still is, 
within the jurisdiction of the Calcutta 
Courts, the deceased having had consider¬ 
able property, and probably the bulk of 
his property, within the jurisdiction of 
the then Danish Court of Serampore. 

The Respondent, the eldest son, admits 
the title of the Appellants to two-fourths 
of this estate which they claim, subject 
only to the important qualification that he 
claims to have a pecuniary charge on the 
property to a considerable amount, in 
respect of having, as he says, paid the 
price of it, the fact being that the estate 
was purchased by the father in the name 
of the eldest son ; and the question raised 
is, whether the money, which was in fact 
paid to the seller, was or was not ad¬ 
vanced by the eldest sou (in whose name 
the purchase was made) for the father. 

He alleges that the money was paid by 
him, and that he is still a creditor of the 
father for it ; and the alleged charge in 
respect of it, is, as has been said, the only 
objection which he makes to the claim of 
the Appellants. The Appellants deny 
that the money was paid by the Respon¬ 
dent, and further insist that, whether it 
was or was not paid by him, all questions 
relating to that alleged payment were 
formerly the subject of dispute, and set¬ 
tled by adjudication ; and, therefore, that 
if anything was ever due to him on the 
security of that property, nothing has re¬ 
mained due. 

This, the only substantial point in dis¬ 
pute, was decided, in the first instance, 
in favour of the Appellants, by the proper 
Court of original jurisdiction, the Ziltah 
Court of Hooghly ; but on appeal to the 
Sudder Dewanny Adawlut , that decision 
was reversed, and judgment given in fa¬ 
vour of the Respondent, which has brought 
the Appellants here. 

The circumstances in which the claim 
arose were these. The eldest son, the 
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Respondent here, appears on the death 
of his father, which took place some time 
before the year 1840, to have taken pos¬ 
session of all his property j at least, he 
was believed to have done so, and treated 
as having done so. In consequence, liti¬ 
gation of various kinds arose in.the fami¬ 
ly, on the part of the present Appellants, 
on their own behalf, and also on behalf of 
the widow of a brother, and probably of 
their sisters also, on one side, and the 
present Respondent, the eldest son, on 
the other. Two of these suits were 
brought in the Danish jurisdiction at 
Serampore; the third, relating to the im¬ 
moveable property out of that jurisdiction, 
namely, the property now in dispute, Lot 
Harit, was within the Calcutta jurisdic¬ 
tion. The result of these three lit igations 
were three decrees, one in the Danish 
Court at Serampore, of the 6th of Novem¬ 
ber, 1840, another in the same jurisdic¬ 
tion of the 14th of May, 1841, aud the 
other in the Zillali Court of Calcutta, of 
the 31st of August, 1841. They were all 
iu favour of the present Appellants, in¬ 
cluding not only the adjudication that a 
large sum of money was due from the 
eldest son, but also deoiding for their 
title to shares of Lot Harit, the estate 
within the Calcutta jurisdiction. 

One of these decrees, that of the 14th 
of May, 1841, relating, it seems, to fami¬ 
ly jewels and other such specific goods, 
was not capable of appeal, or was not ap¬ 
pealed from, and is out of the question ; 
but the eldest son, the Respondent here, 
did appeal from the decree of the 6th of 
November, 1840, to the proper Court in 
Denmark, and did appeal from the decree 
of the Zillah Court of the 31st of August, 
1841, to the proper Sudder Court at Cal¬ 
cutta. 

A family quarrel on so extensive a scale 
excited general attention, and an endea¬ 
vour was made iu a friendly aud kind 
manner by the Governor of Serampore 
then uuder the Dauish rule, or a gentle¬ 
man of considerable station there, to ef¬ 
fect a settlement of the disputes, and at 
last it was done. The settlement was ef¬ 
fected by an agreement, or Ruffanamahy 
made on the 4th of August, 1842, iu these 
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^words:—“Serampore, August 4rh, 1842. — 
The long-pending dispute betweeu Baboo 
Gourmohun Gossain and his brothers 
having occasioned great scandal and in¬ 
convenience, the Honourable Mr. Hansen, 
the Governor of Serampore, being exceed¬ 
ingly auxious to terminate these differ¬ 
ences, called both parties before him on 
the above-mentioned date, and having re¬ 
quired them mutually to explain their 
wishes, prevailed upon them to agree to a 
settlement in the following terms :— 

“ 1. That all ancestral property should 
be equally divided into four shares. 

“2. That the sum of Rs. 15,000, be 
paid to the elder brother, Kajmohun. 

“ 3. That the sum of Rs. 15,000, be paid 
to the third brother, Jugmohun, from 
which is to be deducted the sum of Its. 
5,640 already paid him for the purchase 
of a house. 

“ 4. That in reference to the share of 
the fourth brother, deceased, which 
amounts to Its. 15,000, Gourmohun 
agrees to pay his widow monthly interest 
at the rate of five per cent, per annum, 
and also to give a bond in the Serampore 
Court for the payment of the principal of 
Ks. 15,000, if she should adopt a sou, 
when that sou comes of age. Should she 
die without adopting a son, the sum of 
Rs. 15,000, will be divided according to 
law into three parts among the three 
brothers, or their surviving families ; and 
as security for this bond, will pledge pro¬ 
perty in Serampore to the satisfaction of 
the Court. 

“ 5. That the sum of C. Rs. 10,000, 
be paid to the widow of the late Raghob 
Ram Gossaiu, to be disposed of according 
to her own wishes, in full of all claim j 
and in case of her dying without making 
any disposition of it, Gourmohun relin¬ 
quishes all claim to it. 

“6. That the sum of C. Rs. 12,500, 
be paid by Gourmohun Gossain, on ac¬ 
count of the house built by him after the 
death of his father \ and that the house, 
together with the piece of ground in front 
of the house, do, after the payment of 
this 8um, remain his sole and entire pro¬ 
perty ; his brothers and tbeir family 
agreeing to quit it, including Hurree' 


Chootar’s ground, consisting of fourten 
cottahs- 

“ The sum which Gourmohun Gossain 
thus engages to pay, to settle all dif¬ 
ferences with his family, stands thus :— 

Rs. 

“To Rajmohun Gossain ... 15,000 

“ To Jugmolmn Gossain 15,000 
“ Less for the house ac¬ 
cording to the deed of 
sale ... .. 5,640 

- 9,360 

“ To the widow of the 
late Raghob Ram Gossain ... 10.000 

“ To the sisters ... ... 10,000 

“For the house in full ... 12,*000 


Rs. 56,860 

“ Of this sum Gourmohun Gossain en¬ 
gages to pay in cash the sum of Rs. 35,000, 
within thirty days from the signing of 
this document, and the remainder of this 
aum, namely, Rs. 21,860, at the end of 
eighteen months from this date, with in¬ 
terest at the rate of 5 per cent, per 
annum, giving security for the same. 

“In witness thereof the parties have 
hereunto set their hands this 4th of 
August, 1842, Gourmohun Gossain, Raj- 
mohiui Gossain, Jugmohun Gossain. 
Signed in our presence, P. Hansen, John 
Marsh man, Hurch under Laheree, Knshuo 
Comar Laheree.” 

Before proceeding to mention the next 
document, it should he observed as to the 
remarks which have been made upon the 
word “ancestral,” contained in the first 
clause after the introductory part of the 
Rufanamahy that their Lordships are of 
opinion that “ancestral,” as here used, is 
not contiued to such property, if any, as 
the father had derived from his father, or 
from any ancestor ; but that “ ancestral” 
is here employed (and so the Respondent 
himself, upon more than one occasion, has 
shown that he understood it), iu the sense 
of “ paternal,” that is. as meauing pro¬ 
perty of the father, in whatsoever man¬ 
ner, or by whatsoever title, the father hud 
acquired it; and, therefore, that “ ances¬ 
tral property” means properly derived 
from the father ; at least, immoveable 
property. 
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fie mouths after this agreement, 
namely, in February of the year 1843, 
mortgage bonds, as we may call them, 
were executed by the Respondent, to his 
brothers respectively : one (in the same 
form, mutatis mutandis , as the other) was 
thus :—“ Know all men by these presents, 
that according to agreement concluded on 
the 4th August, 1842, between me and 
my brother, Jugmohun Gossain and others, 
I have been bound to pay to Jugmohun 
Gossaiu, as his share of ready money be¬ 
longing to our late father's estate, the 
* sum of Rs. 15,000, besides one-third of a 
sum of Rs. 12,500, that according to the 
agreement was to be paid by me on ac¬ 
count of the dwelling-house in this town; 
and Jugmohun Gossain having on the 
15th January, this year, from the Court 
of Serampore, received this one-third of 
the above sum of Rs. 12,500 on account 
of the dwelling-house, and in part of the 
above Rs. 15,000, the sum of Rs. 8,442, 
partly by value of a house, and partly 
out of the sum of Rs. 35,000, deposited 
by me in Court on the 2nd of September, 
1842. I herewith, in conformity with the 
agreement, execute to him the present deed 
of mortgage, whereby I promise to pay to 
him the remaining part of the last-men¬ 
tioned sum, being Rs. 6,558, on or before 
the 4th of February, 1844, together with 
interest at five per cent, from the date of 
the agreement, 4th August, 1842, and 
until the day of payment ; and to secure 
him the payment thereof, 1 pledge and 
mortgage to him, as second mortgage, the 
whole of my landed property, with build¬ 
ing and appurtenances, situated within 
this settlement, next after the sum of Rs. 
6,558, for which I have this day executed 
a deed, a mortgage to Rajmohuu Gossain. 
Further, I do herewith, in conformity 
with the agreement, bind myself to allot 
to him, Jugmohun Gossain, before the 4th 
of August, 1843, his one-fourth share of 
our ancestral landed property, with ap- 
purtenancos and buildings, that is to 
say 

“ 1st. All property situated within 
the settlement of Serampore, which at 
present stands registered in the joint 
name of mine and either of my brothers, 
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Rajmohun Gossain and Jugmohun Gos¬ 
saiu, or the late Nundomohun Gossain, 
including the services of the family deity, 
Sree Sree Radhamadhubjee Thakoor , with 
the exception of the dwelling-house men¬ 
tioned in the agreement, together with 
the ground belonging thereto, as per pot - 
tah No. 1379, and also the ground for¬ 
merly belonging to Hurry Chootar, ob¬ 
tained by the decree of the Serampore 
Court of the 28th August, 1841. 

“ 2nd. The ancestral Talook , called 
Hooda Gopaulsiugpore, in Umursee, in 
the Zillah of Midnapore. 

“ 3rd. The patrimonial Talook , called 
Lot Harit, in the Zillah of Hooghly, to¬ 
gether with the profits from the 4th pf 
August, 1842. 

“ 4th. Our patrimonial share of the 
house called Bassabautee , in Burabazar, 
Calcutta. (Signed) Gourmohun Gossaiu. 
Serampore, February 6, 1843.” 

It need not be said that the property 
named in clause 3, Lot Harit, is that of 
which two-fourths are now in dispute ; 
and by the effect of the agreement, and 
these two mortgage bonds, two-fourths of 
that property, among others, were allot¬ 
ted to the two younger sons. 

It seems that some time after this, the 
Respondent was desirous of obtaining, 
and, almost of course, perhaps, for that 
reason, the Appellants were desirous of 
not giving, a release, and accordingly, the 
Respondent instituted a suit for the pur¬ 
pose of compelling them to give it i and he 
obtained a decree against them in the 
Court of First instance. The adjudicat¬ 
ing part of the decree being in these 
words :—“ It is, therefore, directed, that 
when the Plaintiff, Gourmohoun Gossain, 
complies with the conditions of the Ruff a - 
namah t of the 4th of August, of the year 
1842, filed in the present suit, and besides 
pays to Puddomoneo Dabee, Rs. 438. 
14 as., the costs of suit, No. 109, of the 
year 1838, and pays to Oornopoorno 
Dabee, Rajmohun Gossain, Jugmohun 
Gossain, Kuddumbenee Dabee, Birnla 
Dabee, Madhobee Dabee, Proshunno 
Dabee, C. Rs. 2,003. 2 as., the costs of 
civil suit, No. 969, of the year 1838, then 
he will be exonerated from, the claims of 
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the said individuals on account of the 
paternal property which they have inhe¬ 
rited as the heirs of their father, Raghub 
Ram Gossain, deceased. Both the parties 
will pay their respective costs of the pre¬ 
sent suit. ,; 

The present Appellants appealed from 
that decision, and the decision was affirm¬ 
ed in the year 1849. The judgment of the 
Court is in these words :—“No attempt 
has been made to show that the settle¬ 
ment was partial or uufair. The mere 
fact of compromise for a less amount 
than was legally due, cannot of itself 
impugn the settlement; for it is in evi¬ 
dence that great difficulty was experienced 
in executing the decree, and an appeal 
from it to Denmark, attended with ruin¬ 
ous expense, had been preferred ; and it 
was ordered, that the decision of the 
Court of Serampore should be affirmed, 
and the appeal dismissed; and in con¬ 
sideration of the special circumstances of 
this case, each party pays his own co*ts 
of the suit.” 

Now, it is with documents such as these, 
altogether unimpeached, before us, that 
the Respondent contends that the true 
meaning of what took place in the years 
1842 and 1843 was this ; that though he 
was to divide Lot Harit, yet he was to 
divide it without prejudice to his claim 
as an alleged mortgagee, or holder of a 
lien, as 'we should call it, and that all 
that he was to give up was what we should 
call the equity of redemption, subject to 
that. Their Lordships, however, are of 
opinion, that the documents themselves, 
whether the rest of the evidence be or be 
not considered, afford a plain and com¬ 
plete contradiction to that allegation. 

Their Lordships are of opinion, that 
such a construction of the documents as 
would leave the Respondent in possession 
of a pecuniary charge upon Lot Harit is 
unreasonable and inadmissible. 

If, therefore, there were no other diffi¬ 
culty in the case, the title of the Appel¬ 
lants would be plain and clear,, viz., to 
have two-fourths of Lot Harit, and* an 
account of the wassilat in consequence, as 
originally decreed. But this difficulty 
has arisen. Notwithstanding the arrange¬ 


ments of August, 1842, and February, 
1843, the Respondent thought fit, but as 
their Lordships think against all propriety, 
to prosecute an appeal against the Zillah 
decree of the 31st of August, 1841, which 
had given to the Appellant’s shares of Lot 
Harit. Accordingly, that appeal having 
been brought up, and substantially un” 
opposed, the Respondent obtained from 
the Sadder Court, on the 30th of March, 
1843, a decree, the ordering part of which 
is these words :— 

“ Therefore it is finally ordered, that 
the Appellant’s appeal be decreed, and 
the decision of the Judge amended ; and 
the Plaintiffs, Respondents, [on the con¬ 
dition that if they deposit in the treasury 
of the Court from this date, within the 
period of six months, the purchase-money 
of a 12 annas share of Talook Harit, then 
they are to be put in possession of a 12 
annas share, without ivassilat , and the 
whole of the costs of this Court, according 
to the account of Khurcha ITuvees (Ac¬ 
countant of costs), with interest thereon, 
from this date up to the date of realiza¬ 
tion, be entered against Respondents. 
And if the Appellant has^deposiled the 
costs of the Zillah Court, then he is to 
present a petition for its return, and the 
order for its payment, with interest, up 
to the date of realization, according to the 
general Order of this Court, dated the 3rd 
of June, 1837, will be passed.” 

Of course the money was not paid, and 
the contention of the present Respondent 
is, that t the decree of 1843, established 
the title which he alleges, and that as the 
money was not paid within the period 
prescribed by the decree, he is entitled to 
claim the property as his own in a manner 
analogous to a title by forecloure ; but, 
he says, that he is willing to submit to 
what we should call redemption. 

Their Lordships, however, are of opi¬ 
nion, that the claim is entirely untenable. 

Assuming (though their Lordships do 
not decide) that the decree of 1843, 
amounted to an adjudication against the 
present Appellant’s title, we think, that it 
was an adjudication obtained not only 
with great impropriety, but, in effect, by 
fraud ; for it was plainly the duty, in evey 
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sense the duty of the present Respondent 
after the compromise (a compromise in¬ 
sisted upon by him) not to prosecute 
that appeal. Doing so, he did it at his 
own peril, for success could by no possi¬ 
bility benefit him, if his title, by reason 
of that success, should be properly im¬ 
peached. 

It is said that, on the assumption that 
the decree of 1843, is an adjudication 
against the present Appellant’s title, the 
fraudulent nature of the decree has not 
been put in issue, and it has not been in 
a proper manner sought to be set aside. 

Their Lordships are not of that opinion. 
They are of opinion, that the fraudulent 
nature of the Respondent’s conduct in 
obtaining the adjudication is sufficiently 
put in issue by the original plaint in the 
case, and by the replication, in both of 
which it is impeached, and, as their Lord- 
ships view the matter, in a proper manner 
impeached, for fraud ; and the decree of 
the ZUlah Court treating it as a nullity 
against the title of the present Appellants 
was, as their Lordships consider, properly 
made, with costs, and ought to be res¬ 
tored. 

If the Appellants have paid any costs 
under the decision of the Sudder Court, 
those costs should be repaid ; and the 
present Appellants should have their 
costs of the proceedings in the Sudder 
Court, and of the appeal here, from the 
Respondent. 

The humble recommendation of their 
Lordships to Her Majesty will be made 
accordingly. 


Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown*, the Right 
Hon. The Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, the Right 
Hon. The Lord Justice Turner, and the 
Right Hon. Sir John Taylor Coleridge. 

Assessors ,-—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Supreme Court at 
Madras. 

Mahomed Bauker Hoossain ) , ;7 

Khan Bahadoob,* ... j A VV ellaM, 

versus 

Shurfoon Nissa Begum, ... Respondent. 

According to Mahomedan Law, the legitimacy 
or legitimation of a child of Mahomedan parents 
OW properly be presumed or inferred from cir- 
cumstunces, without direct proof, either of a mar¬ 
riage between the parents, or of any formal act of 
legitimation. 

Appellant’s claim dismissed, in the absence of 
circumstances sufficient to found or justify such 
presumption or inference. 

The claim however being considered excusable, 
though untenable, the order of the Court below 
varied as to costs. 

%Otli June , 1860. 

The Lord Justice Knight Bruce : 

The question in the present appeal from 
the Supreme Court of Judicature at Mad¬ 
ras, between Mahomedans, is, whether 
upon the evidence iu the case, the Ap¬ 
pellant ought to be considered as the 
lawful brother of Shasavar Jung Bahadoor, 
that is to say, the lawful son of Oorndut 
Ool Oomrah, a Mahomedan, formerly 
Nawab of the Carnatic, the father of 
Shasavar Jung Bahadoor, who having 
survived Oorndut Ool Oomrah for more 
than half a century died at Madras iu the 
year 1856. 

The point arose iu a suit, iu the Court 
already mentioned, for adininiste ring the 
estate of Shasavar Juug Bahadoor, the de- 
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cree iu which, dated the 9th of February, 
1858, directed, among other things, a re¬ 
ference to the Master of the Court, to in¬ 
quire and report whether the Appellaut 
was a brother of Shasavar Jung Bahadoor, 
and directed that for that purpose the 
Appellant (not a party to the cause) 
should be at liberty to go before the 
Master. 

The Appellant, availing himself of this 
permission, carried in a state of facts and 
charge before the Master, which is in 
these terms :—“ That the Master be di¬ 
rected to inquire and report to the Court 
whether the said Mahomed Bauker Hoos¬ 
sain Khan Bahadoor is a brother of Sha¬ 
savar Jung Bahadoor, the intestate in the 
pleadings of this cause named. That Sha¬ 
savar Juug Bahadoor, the said intestate, 
was the son of Oomdut Ool Oomrah Baha¬ 
door, Nawab of the Carnatic, now de¬ 
ceased. That the said Oomdut Ool 
Oomrah Bahadoor, Nawab of the Carnatic, 
the father of the said Shasavar Jung 
Bahadoor, deceased, was, some three or 
four years prior to his death, on or about 
the month of December, married, in the 
form usual amongst the Mahomedans for 
performing nicka marriages to one Ameen 
Sahiba, alias Buddee Beebee. That the 
said Mahomed Bauker Hoossain Khan 
Bahadoor was the only issue of the said 
marriage, and was the son of the said 
Oomdut Ool Oomrah Bahadoor, Nawab of 
the Carnatic, by his nicka wife, the said 
Ameen Sahiba, alias Buddee Beebee, and 
was boru on the 10th of June, 1800, and 
is, therefore, the brother of the said Sha¬ 
savar Jung Bahadoor, deceased. That 
the said Mahomed Bauker Hoossain Khan 
Bahadoor has, from the date of his birth 
up to the present time, been acknowledg¬ 
ed, treated, and received by the Governor 
in Council in Madras, by the Nawabs of 
the Carnatic, his relations, and by the 
late Shasavar Jung Bahadoor, deceased, 
in his life, and by his relations and friends, 
as the son of the said Oomdut Ool Oomrah 
Bahadoor, Nawab of the Carnatic, and as 
the brother of the said Shasavar Jung 
Bahadoor, deceased. That the said Ma¬ 
homed Bauker Hoossain Khan Bahadoor, 
and Shasavar Jung Bahadoor, deceased, 

92 


were, on the death of their father, the 
said Oomdut Ool Oomrah Bahadoor, Na¬ 
wab of the Carnatic, on the representa¬ 
tion of the family of the said Oomdut Ool 
Oomrah Bahadoor, the Nawab of the 
Carnatic, on the 29 th of September, 1801, 
acknowledged by Lord Clive, then Gover¬ 
nor of Madras, to be the sons of the said 
Oomdut Ool Oomrah Bahadoor, the Na¬ 
wab of the Carnatic; and a pension of 
Iis. 10,000, was granted to each of them, 
the said Shasavar Jung Bahadoor, de¬ 
ceased, and the said Mahomed Bauker 
Hoossain Khan Bahadoor, as the nicka 
sous of the said Oomdut Ool Oomrah Ba¬ 
hadoor, the Nawab of the Carnatic, de¬ 
ceased, which pension has since been and 
still is paid to the said Mahomed Bauker 
Hoossain Khan Bahadoor. That the said 
Mahomed Bauker Hoossain Khan Baha¬ 
door has been admitted by the Defen¬ 
dants, Mayroon Nissa Begum and Madar 
Ool Oomrah Bahadoor, to be the brother 
of the said Shasavar Jung Bahadoor, the 
former by her Counsel and Protector on 
the hearing of the Ecclesiastical suit in 
the Supreme Court, in which her right as 
widow of the said Shasavar Jung Baha¬ 
door, deceased, was established and de¬ 
clared, and by the said Madar Ool Oomrah 
Bahadoor, in the late Nawab’s Maukamali 
Court, and in certain writings under his 
hand.” 

The claim was opposed on behalf of the 
Respondent, the daughter and ouly child 
of Shasavar Jung Bahadoor, and evidence 
was adduced on each side in support of it 
and against it. Upon the whole of the 
evidence, the Master reported in the Ap¬ 
pellant’s favour, finding that the Appel¬ 
lant was the son of Oomdut Ool Oomrah, 
by “ his nicka wife” Ameen Sahiba, 
and was the brother of Shasavar Juug 
Bahadoor. But exceptions to the Master’s 
report were taken by the Respondent, and, 
upon argument, decided in her favour by 
the Supreme Court ; a decision that pro¬ 
duced the appeal now before their Lord- 
ships, and which was argued here fully 
and very well. 

The exceptions are thus :—“ First ex¬ 
ception.—For that the said Master hath, 
in and by the said separate report, reject- 
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ed the Exhibit C (a), mentioned and set 
forth in his said report, and offered as 
evidence oil behalf of the Plaintiff, in 
support of her state of facts and charge 
left in this cause on the 23rd of April, 
1858 ; whereas the said Master ought not 
to have rejected such Exhibit 0, but ought 
to have admitted it as evidence for the said 
Plaintiff. Second exception.—For that 
the said Master hath, in and by the said 
separate report, found that Mahomed 
Bauker Hoossain Khan Bahadoor is the 
brother of Shasavar Jung Bahadoor, the 
intestate, in the pleadings of this cause 
named j whereas the said Master ought to 
have found that the said Mahomed 
Bauker Hoossain Khan Bahadoor is not the 
brother of the said Shasavar Jung Baha¬ 
door, deceased. Wherefore the said Plain¬ 
tiff doth except to the said Master’s se¬ 
parate report, and appeals therefrom to 
the judgment of this Honourable Court.” 
And the Order allowing these exceptions 
is in these terms : — “ The matter upon 
the exceptions taken by the Plaintiff to 
the separate report of Charles Martin Teed, 
Esquire, the Master of this Honourable 
Court, dated the 10th of June last, made 
in pursuance of the decree made on the 
hearing of this cause, and bearing date 
the 9tli of February last, coming on to be 
argued this present day before the Ho¬ 
nourable the Supreme Court of Judicature 
at Madras, in the presence of Counsel on 
behalf of the said Plaintiff and Maho¬ 
med Bauker Hoossain Khan Bahadoor ; 
and the said exceptions and report being 
opened, upon debate of the matter, and 
hearing what was alleged by the Counsel 
on both sides ; this Court doth Order 
that the said exceptions be allowed, with 
costs of the proceedings had before the 

(a) Exhibit 0. — Deposed to by P. Nullatomby 
Moody. “ From his Highness the Nawab Azuin 
Jah, dated 7th October, 1820. On the 15th 
September died Chattore Begum (Nicka wife of the 
late Nawab Oomdut Ool Oomrah,) who received 
from the honourable company a stipend of rupees 
416 lOf. Her stipend, aud that of Mahomed 
Bauker Hoossain Khan, son by a concubine of the 
late Nawab, have been paid on one receipt, and 
now the stipend of Mahomed Bauker Hoossain 
Khan, amounting to rupees 833 5f, will be pay¬ 
able on liis separate receipt. 1 state this for your 
information, &c.” 
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said Master, and of this application and 
Order.” 

In the view that their Lordships take 
of the matter, the first exception is un¬ 
important $ for, whether the document to 
which it relates be considered or not con¬ 
sidered as part of the evidence, the con¬ 
clusion as to the question of legitimacy 
must, according to their Lordships’ opi¬ 
nion, be the same ; and with regard to 
that question, their Lordships find it to 
be, if not established, at least highly pro¬ 
bable, that the Appellant, who seems now 
to be between fifty-eight and sixty-two 
years of age, was born in the house of 
Chattore Begum, a Nicka wife of Oomdut 
Ool Oomrah, and it appears to be clear 
that he (the Appellant) is the son of a 
woman who was a protfye, or dependant, 
if not a servant, of that lady. She seems 
to have brought up the Appellant’s mo¬ 
ther, Ameen Sahiba, mentioned in the re¬ 
port, aud to have taken an interest in 
her. It appears likely that Ameen Sahiba, 
from a time preceding her adolescence 
until the death of Chattore, had no other 
home than the residence of Chattore, and 
that Oomdut Ool Oomrah, whether legi¬ 
timately or illegitimately, was the father 
of the Appellant, and so, from the time of 
his birth, reputed generally to be; their 
Lordships, by using the term *• reputed 
generally,” not, however, meaning to affirm 
or deny that there ever was any acknow¬ 
ledgment of the paternity by Oomdut Ool 
Oomrah. He (Oomdut Ool Oomrah) died 
before the year 1802, and was survived 
for several years by Chattore. She was 
survived for several years by Ameen Sa¬ 
hiba, and since the death of Ameen Sahiba 
some years have elapsed. 

More than once in the proceedings be¬ 
fore us, Ameen Sahiba is described as a 
slave. Their Lordships, however, believe, 
and it has been, by the Counsel on each 
side, at the bar, expressly and distinctly 
admitted, that she was not so. Their 
Lordships, accordingly, for every purpose 
of the present litigation, assume that 
Ameen Sahiba, during her whole life, was 
free. 

Chattore Begum, who seems not to 
have had any child of her own, appears 
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to have adopted the Appellant from the 
time of his early childhood, if not from 
the time of his birth, and thenceforth 
during the whole of her life to have treat¬ 
ed him as her son ,* and both the Appel¬ 
lant and his mother lived continually, as 
it seems, with Chattore until her death— 
the Appellant from his birth, his mother 
from a time preceding that event. The 
Appellant's examination in support of his 
state of facts contains but an indistinct 
and indirect, if it contains any, allegation 
that his mother was the wife of Oomdut 
Ool Oomrah. 

Proceeding ou the basis of these re¬ 
marks, their Lordships deem it necessary 
or convenient now to divide the evidence 
into two portions : the first consisting of 
the testimony of two widow ladies, named 
Shurfoon Nissa Begum, and Fakroon 
Nissa Begum, and the second consisting 
of all the rest of the evidence,* and to con¬ 
sider the second portion previously to 
considering the first ; and, in considering 
the second portiou, to deal with it as if 
the first were not existing. So viewing 
the evidence, their Lordships are of opi¬ 
nion that what has just been described as 
the second portion of it is insufficient to 
support the Appellant’s contention that 
he is the legitimate or legitimated, son of 
Oomdut Ool Oomrah. By the second por¬ 
tion of the evidence it is not shown that 
there was at any time a ceremony of mar¬ 
riage between him and Ameeu Sahiba, or 
that she at any time claimed or professed, 
or represented herself to be his wife or 
widow, or was at any time acknowledged 
by him as his wife, or was by the Govern¬ 
ment or otherwise at any time recognized 
or treated as his wife or widow. Though 
five other ladies, as his widows, had al¬ 
lowances from the Government, she had 
none. 

The case, too, thus regarded, there is 
no proof that Oomdut Ool Oomrah at any 
time treated, recoguized, or acknowledged 
the Appellant as his son, and it does not 
(we think) help the Appellant that, soon 
after his alleged father’s death, the Ap¬ 
pellant, as a member of Oomdut Ool 
Oomrah’s family, had a pension from the 
Government, which the Appellant still 


enjoys, and which there seems to their 
Lordships to be no reason in point of jus¬ 
tice, fairness, or propriety, why he should 
not continue to enjoy. That pensiou was, 
with the assent and concurrence of the 
family of Oomdut Ool Oomrah, certainly 
allotted to the Appellant, then a miuor, 
in very early childhood, as a son of 
Oomdut Ool Oomrah, but also as the son 
of Chattore, which, by adoption, though 
by adoption alone, as already mentioned, 
the Appellant was : nor can he, in our 
opinion, be taken to have had, or to be 
enjoying, any Government pension or Go¬ 
vernment allowance whatever, in the 
character of a son of Ameen Sahiba. It 
was for the pecuniary interest of Chattore, 
with whom the mother and the son were 
living, to represent the Appellant as 
Chattore’s son, and if Ameen Sahiba was 
not a widow of Oomdut Ool Oomrah, it 
was for her interest also, and that of the 
Appellant, that he should not be represent¬ 
ed as her son. Their Lordships are of 
opinion, that unless the testimony form¬ 
ing what their Lordships term the first 
portion of the evidence ought to be deem¬ 
ed credible and of some weight, the Ap¬ 
pellant’s claim fails. Is, then, Shurfoon 
Nissa Begum, or Fakroon Nissa Begum, 
a credible witness 1 They have deposed 
thus :—Shurfoon Nissa Begum, a widow, 
residing at No. 25, in Amyapah Moodelly 
Street, at Royapettah, deposed: “ I 

know Mahomed Bauker Hoossain Khan. 

I knew his mother aud his father, who 
was my brother. There was a girl inside 
the house • he married her by Nicka. The 
Nawab Oomdut Ool Oomrah married by 
Nickct , Ameen Sahiba. Some time after 
the Nicka marriage Bauker Hoossain was 
born. Immediately on the birth of the 
child he was given in adoption to Chattore 
Begum. I was present at the Nicka. The 
Nicka was read outside. The people came 
in, tied a Lutclia , and put a nose orna¬ 
ment. The Lutclia was tied on Ameen 
Sahiba, and the nose ornament was put 
on her; I cannot say who by, there were 
so many persons present. I do not know 
if any of the people are alive except us 
two. After the Nicka ceremony, Oomdut 
Ool Oomrah and Ameen Sahiba lived as 
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liusbaud and wife. After Bauker Hoos¬ 
sain Khan’s birtli Arneen Sahiba was in 
the Chattore Begum’s house. Bauker 
Hoossain Khan has been treated by my¬ 
self as my brother’s son, as my nephew. 
I knew Shasavar Jung ; he was the son of 
my brother, Oomdut Ool Oornrah. Sha¬ 
savar Jung’s mother was Koolsoon Begum, 
who brought him up, and Bauker Hoos¬ 
sain was brought up by Chattore Begum.” 
Cross-examined by Mr. Wilkins.—“ Arneen 
Sahiba was a child of a poor man ; I do 
not know his name. Ameen Sahiba was 
not a slave girl in the family ; she was 
the child of a poor nobleman, who, being 
unable to support his child, he gave the 
child to be supported by Chattore Begum. 
I know this because we were in the habit 
of going to Chattore Begum’s house, and 
she in the habit of coming to us. Upon 
asking Chattore Begum, she said it was 
a poor nobleman’s child, and I bring her 
up ; she did not say who the poor noble¬ 
man was, and we did not ask. I was 
present when the Nicka took place. I 
was not in the Deivanah Khanah when 
the Nicka was read and took place. I 
was among the assembly of the females. 
Ameen Sahiba died lately, about seven or 
eight years ago.” Re-examined by Mr. 
Ritchie.—“ Ameen Sahiba lived in Chat¬ 
tore Begum’s house up to the time of her 
death.” 

Then Fakroon Nissa Begum, is examin¬ 
ed. She deposed as follows :—“ I know 
Mahomed Bauker Hoossain Khan Baha- 
door. I knew his mother; she was called 
Ameen Sahiba, but commonly known by 
the name of Buddee Beebee; she married 
Oomdut Ool Oornrah by a Nicka cere¬ 
mony. Oomdut Ool Oornrah was my bro¬ 
ther. I was present at the ceremony. 
This was many years ago. It took place 
in the Chepauk garden. I cannot say 
when Mahomed Bauker Hoossain Khan 
Bahadoor was born, but he was about a 
year or a year and a quarter old when his 
father died. I knew the late Shasavar 
Jung Bahadoor ; he was my nephew ; he 
was the step-brother of Mahomed Bauker $ 
when they were young they were received 
as brothers and played together; when 
they grew up they remained separate. 
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Mahomed Bauker was brought up by 
Chattore Begum, who was the mother of 
Shasavar Jung. Mahomed Bauker was 
born after the Nicka marriage of Ameen 
Sahiba. Oomdut Ool Oornrah used to 
call the child, to him, see it and caress it, 
and treated him as he did Shasavar Jung. 
Mahomed Bauker has been received by 
myself and other members of Oomdut Ool 
Oomrah’s family as his son.” Cross-ex- 
amined by Mr. Wilkins.—“ I am 75 years 
old. Ameen Sahiba was the daughter of 
a poor woman, who was not a slave girl; 
I do not know who the father of Ameen 
Sahiba was. I do not know if the Cazee 
was present at the time of the Nicka 
marriage. The ceremony took place out¬ 
side, and the ladies were all collected in¬ 
side of the house on occasion of the cere¬ 
mony. I was in the assembly. I saw the 
Nicka was read ; it was read in the Be- 
wan Khanah ; afterwards the people came 
where the ladies were, and congratulated 
each other. I was not present in the I)e- 
wan Khanah when the Nicka ceremony 
was read. After this was read outside, 
the people came in where the ladies were, 
and tied the Lutcha and put the Nuttoo. 
The Nuttoo was put in the nose of Ameen 
Sahiba; I do not recollect who did this. 
The Lutcha was tied on the neck of Ameen 
Sahiba; I do not recollect who tied the 
Lutcha . Before her marriage Ameen Sa¬ 
hiba was a Mussulman’s child, a poor 
man’s child-; and was brought up in the 
house of Chattore Begum. Ameen Sahiba 
is dead ; she lived many years after Ma¬ 
homed Bauker’s birth. I do not know 
anything more of the Nicka than I have 
said. I know nothing about the dowry.” 
Re-examined by Mr. Ritchie.—“ I did 
not hear the Nicka read. Ameen Sahiba 
was inside the Zenanah with the females 
during the whole of the marriage cere¬ 
mony. Ameeu Sahiba was of a marriage¬ 
able age at the time of the ceremony. 
After the ceremony Ameen Sahiba lived 
in the house of Chattore Begum. Chattore 
Begum was the wife of Oomdut Ool 
Oornrah.” 

Whatever mny have induced the ladies 
to give this tes-timony, their Lordships 
find themselves unable to credit it. They 
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m£ it very highly improbable that if a 
ceremony of marriage between Oomdut 
Ool Oomrah and the Appellant’s mother 
of any such kind as that stated, or of any 
kind, had taken place with such a degree 
of publicity as that alleged by the two 
ladies, or with anything like it, the fact 
would not have been proved also by some 
other witnesses or witness, notwithstand¬ 
ing the lapse of time. Nor do their Lord- 
ships believe that Chattore or Aineen Sa- 
hiba would so have conducted herself, or 
so acted, as they respectively appear to 
have done, if there had been any such 
marriage. The conduct of both is so 
strongly opposed to the notion of a mar¬ 
riage between the protege, dependant, or 
servant, and the husband of the protec¬ 
tress, patroness, or mistress, as to render 
it impossible for their Lordships to think 
that such a marriage took place, upon the 
foundation merely of the evidence before 
them. Why had not Ameen Sahiba, why 
did she not claim, a house or establish¬ 
ment of her own ? Why did she continue 
in that of Chattore ? Why not have, why 
not claim, an allowance from the Govern¬ 
ment ? Why concede, as she seems to 
have conceded, her son to Chattore ? 
Why rest contented or discontented in 
the humble and dependent, and almost, if 
not altogether, ignominious position in 
which she remained, when five wives of 
the Prince (her husband as now alleged) 
had establishments and allowances agree¬ 
ing with his rank? Their Lordships 
think that not a single portion of the 
evidence of either of these two ladies can 
be trusted ; and if that is so, there is (it 
cannot be necessary to repeat) no proof 
that Ameen Sahiba was ever married, nor 
proof that she ever represented herself as 
a married woman, or as a widow, nor 
proof of any acknowledgment on the part 
of the alleged father by word or deed, by 
language or conduct, that he was her 
husband, or the father of her son. 

Their Lordships, therefore, hold that 
the judgment under appeal is right, un¬ 
less as to costs. But in arriving at this 
conclusion, they wish to be distinctly un¬ 
derstood as not denying or questioning 
the position that, according to the Maho- 


medan law, the law which regulates the 
rights of the parties before us, the 
legitimacy or legitimation of a child of 
Muhomedan parents may properly be 
presumed or inferred from circumstances 
without proof, or at least without any 
direct proof, either of a marriage betweeu 
the parents, or of any formal act of legiti¬ 
mation. 

Here there is, in their Lordships’judg¬ 
ment, an absence of circumstances suffi¬ 
cient to found or justify such a presump¬ 
tion or such an inference. 

With regard to costs, however, their 
Lordships do not impute to the Appellant 
either wilful or corrupt perjury, or sub¬ 
ornation of perjury ; and, therefore, not 
merely from the Master’s opinion, but 
from the circumstances of the case also, 
they consider the Appellant’s claim, 
though untenable, so excusable that they 
will humbly recommend to Her Majesty 
that the Appellant should not be subject¬ 
ed to any costs (except his own) of the 
proceedings before the Master, or of those 
before the Supreme Court j that the Order 
before them should so far, and only so far, 
be varied ; and that there should be no 
costs of the present appeal. 


4th and 6th February , 1860. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. The Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, the Right 
Hon. The Lord Justice Turner, and the 
Right Hon. Sir John Taylor Coleridge. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adawlut , Madras. 


G. F. Fischer,* 


Appellant , 


Kamala Naicker, 


... Respondent. 

K., in urgent need of money, entered into an 
agreement with N., acting as F. s agent, for au ad¬ 
vance. It was recited therein that N. would pro- 

* 8, Moore’s I. A., p. 170. 
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'cure tlie amount from F. on liis return from a tour, 
and K. promised, in consideration of tlie loan, to 
grant a beneficial lease of the Zemindai'y , which 
would be executed in regular form on F.’s arrival. 
N. advanced only a small portion of the stipulated 
amount, and the whole sum was tendered on the 
return of F., nineteen days after. In the interim, 
K., being pressed for money, had procured it from 
a third party, on the security of a lease of the same 
property. N. brought a suit for specific performance 
of the agreement, which was dismissed with the 
intimation that his remedy, if any, lay in a suit for 
damages for breach of contract. N. dying, his heir 
assigned the interest under the agreement for lease 
to F., who thereupon brought a suit for damages. 

The first Court awarded damages for the breach, 
but, on appeal, the Sudder Court dismissed the suit 
as tainted by champerty. 

Held by the Judicial Committee, on appeal, that 
it was unnecessary to decide in the present case, 
whether the English doctrine of maintenance and 
champerty would apply to Indian cases, or whether 
the objection could be raised in the present case 
with reference to the pleadings, and the points for 
proof recorded by the Court. 

As a general rule, although the Court was com¬ 
petent, perhaps obliged, to take cognisance, motu 
propria, of any objection manifest on the face of the 
proceeding, which showed that it was against mo¬ 
rality or public policy; yet when that was only to 
be collected from the evidence by inference, and 
was capable of explanation, or answer by couuter- 
evidence, it is unjust, inconvenient and contrary to 
Madras [Regulation, XV. of 1816, sec. 10, cl. 3, to 
enter into the enquiry. 

Even under the English law, to establish cham¬ 
perty or maintenance, required something against 
good policy and justice, something tending to pro¬ 
mote unnecessary litigation, something that in a 
legal sense is immoral, and to the constitution of 
which a bad motive in the same sense is necessary. 
The substance of the transaction should be looked 
into, and not merely the language of the instru¬ 
ments. 

F. being established by the evidence to have been 
the real party entrusted in the original agreement, 
and N. avowedly acting as F.’s agent, the assign¬ 
ment taken by F. from N.’s heir was merely an un¬ 
necessary precaution, not really alteriug the quality 
of the transaction, nor affecting the real question 
at issue; namely, whether the Appellant F. was 
suing iii respect of his own interest for a violation 
of a contract made with himself, or was he repre¬ 
senting another man’s interest, and suing on a con¬ 
tract to which he had originally been a stranger, 
in virtue only of the objectionable assignment ? 

Held , on the merits, that time was of the essence 
of the contract and F. having failed to advance the 
money in time, K. was not bound to take the 
money when offered later, or to execute the lease. 
The breach being justifiable. F. was not entitled to 
any damages. 

The suit, however, being dismissed on grounds 
wholly different from those relied on by the Court 
below, no costs allowed in this appeal. 

7th March , 1860. 

The Right Hon. Sir John Coleridge : 

This was a suit brought in the Civil 
184-86 


: Court of Madura, to recover damages from 
the Respondent for the breach of an agree¬ 
ment. Judgment passed in that Court 
for the Appellant, and this judgment 
was reversed in the Sudder Adawlut. 
The preseut appeal is brought for the 
purpose of procuring a reversal of that 
decree. 

The facts on which the case arise are in 
substance these :—On the 25th of October, 
184-6, the agreement in question was 
entered into between the Respondent on 
tlie one hand, and Narasihma Chetty on 
the other, who is thus described in the 
commencement of it : “A dealer in silk 
thread, an agent of Mr. Fischer, residing 
at Salem, but now on circuit at Ramnad.” 
Narasihma Chetty was in truth acting as 
Fischer’s (the Appellant’s) agent, whose 
residence was at Salem, and he was at the 
time absent on circuit as described.—[His 
Lordship read the agreement, 8, Moore’s 
Ind. App., p. 172, and proceeded. 

On the day of the execution of this in¬ 
strument the Respondent also executed a 
Bond and a conditional mortgage of a 
village attached to his Zemindary, for a 
loan of Rs. 1,000, from Narasihma Chetty, 
which were then advanced, and were to 
be repaid on _ the 1st of November fol¬ 
lowing. This was to meet one of the 
debts enumerated in the preceding agree¬ 
ment. In this transaction also Nara¬ 
sihma Chetty was acting as, and was de¬ 
scribed in the instrument to be, the 
“ agent to Mr. Fischer, residing at Salem, 
but now on circuit at Ramnad.” 

The Appellant did not return by the 
1st of November, nor until some days 
after the 9th, on which day, in violation, 
as the Appellant alleges, of the agree¬ 
ment to which he claims to have been 
the principal party, the Respondent ex¬ 
ecuted a lease of the Zemindary to one 
Fondeclair. 

This led to proceedings in which Nara¬ 
sihma Chetty was made the Plaintiff, for 
the purpose of enforcing the performance 
of the agreement. These proceedings 
failed, and the lease to Fondeclair was 
supported ; whereupon the Appellant de¬ 
termined to institute the present action 
for damages, and Narasihma Chetty be- 





ing dead, it was thought desirable for him 
to institute it in his own name ; but the 
original • agreement having provided that 
the lease should be made to Narasihma 
Chetty, and he having been the ostensible 
party to the previous proceedings, the 
following assignment was procured from 
his son, Condiah Chetty.—[His Lordship 
read it, 8, Moore’s Iud. App., p. 175.]—The 
action and appeal then followed, which 
have been already mentioned. 

The decree of the Sudder Adawlut did 
not pass on the merits, nor on any point 
raised in the Court below ; but it having 
been objected that the suit disclosed a 
case of champerty, the Court resolved to 
entertain the objection j because, as they 
say, they thought themselves “ responsible 
for upholding the law in its integrity (a) 
they confined the addresses of the Pleaders 
on either side to that one question, and 
decided the case against the present Ap¬ 
pellant on that point only. 

Their Lordships are clearly of opinion, 
that the decree of the Sudder Adaivlut in 
this respect cannot be supported. The 
grounds on which they arrive at this con¬ 
clusion make it unnecessary to decide 
whether, under the law which the Court 
was administering, those acts which in 
the English law are denominated either 
maintenance or champerty, and are 
punishable as offences, partly by the Com- 
mou Law, and partly by Statute, are for¬ 
bidden ; and also, if so forbiddeu, whether 
the point was in this case so raised by 
the pleadings, or the points for proof re¬ 
corded by the Court, that it could be pro¬ 
perly entered into. They will observe, 
however, in passing, that although it may 
be admitted that the Court would have 
the right, perhaps even lay under an ob¬ 
ligation, to take cognizance, motu proprio, 
of any objection, manifestly apparent on 
the face of the proceeding, which showed 
that it was against morality or public po¬ 
licy ; yet where, as here, that was only to 
be collected from the evidence by inference, 
and was capable of explanation, or auswer 
by counter-evidence, it is highly incon¬ 
venient, as well as contrary to the Regu¬ 


lation, XV. of 1816, which regulates the 
practice of the Court, and may lead to 
the most direct injustice, to enter into 
the inquiry, if the issue has not been pre¬ 
sented by the pleadings, or the points re¬ 
corded for proof. But, assuming that in 
the present case the Court properly insti¬ 
tuted the inquiry, their Lordships do not 
agree with them in the conclusion to which 
they conducted it. 

The Court seem very properly to have 
considered that the champerty, or, more 
properly, the maintenance into which they 
were inquiring, was something which 
must have the qualities attributed to 
champerty or maintenance by the English 
law : it must be something against good 
policy and justioe, something tending to 
promote unnecessary litigation, something 
that in a legal sense is immoral, and to 
the constitution of which fc a bad motive in 
the same sense is necessary. It was 
necessary, therefore, to look at the sub- 
stauoe of the transaction, and not merely 
the language of the instruments. Now, 
here it is clear, that the Appellant was 
the real party to the original agreement, 
and the person really interested in its 
performance ; he was to advance the loan ; 
the profits that were expected to result 
from the loan were to be his ; he might 
have intervened in the first instance, and 
conducted the litigation, which first en¬ 
sued, in his own name. Narasihma 
Chetty was but an agent, contracting for 
the Appellant in his own name, but 
avowedly as agent only, not undertaking 
to borrow from the Appellant the money, 
and then lend it to the Respondent, but 
to procure for him the loan of it from the 
Appellant. All this was perfectly consis¬ 
tent with his being put forward as the 
ostensible party, with the full knowledge 
of the Respondent. This was the sub- 
stauce of the contract, and the Court 
should have treated the assignment from 
Condiah Chetty as merely an unnecessary 
precaution, unwisely adopted, perhaps, 
aud furuishiug an argument for an objec¬ 
tor, yet not really altering the quality of 
the transaction, nor affecting that point 
on which the whole question of mainte¬ 
nance depended, which was this : Was the 
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Appellant suing in respect of his own 
interest for a violation of a contract made 
with himself, or was he representing 
another man’s interest, and suing on a 
contract to which he had been originally 
a stranger, iu virtue only of the objection¬ 
able assignment? If this had been borne 
iu mind, their Lordships think that the 
Court would have arrived at a different 
conclusion from that which they in fact 
came to. 

Here, therefore, their Lordships would 
have stopped, simply recommending that 
the judgment should be reversed ; but in 
the commencement of the argument it 
was arranged, with the cousent of the 
Counsel on both sides, that if their 
Lordships should be of opinion that the 
decision of the Court below could not be 
sustained on the grounds on which it had 
been based, they should proceed to con¬ 
sider the whole case on its merits, and 
finally dispose of it $ a course by which it 
was probable that much litigation and 
expense might be saved to the parties. 

Their Lordships have, therefore, ex¬ 
amined the facts of this case as they ap¬ 
peared before the Civil Court of Madura. 
As it is indisputable that a lease of the 
Zemindary has not been granted to the 
Appellant, or his agent, Narasihma Chetty, 
it is clear that the Appellant ought to 
recover if there was ever a binding con¬ 
tract between the parties to graut one, 
unless the non-performance of that con¬ 
tract be in any way justifiable. The first 
of these must be ascertained by an ex¬ 
amination of the agreement of the 25th of 
October, 1846, of the circumstances attend¬ 
ing its execution, aud of the remaining 
facts of the case. The instrument com¬ 
mences with a recital, that the Respon¬ 
dent was under an obligation to pay his 
creditors the sum of Rs. 19,035. 2 as. 7 p., 
made up of items of which an enumera¬ 
tion follows, aud this enumeration shows 
that the money was wanted without the 
least loss of time, that the pressure on 
him was urgent. It then recites a 
promise from Narasihma Chetty to pro¬ 
cure the amount from the Appellant on 
his return to Madura, and then it 
promises to grant the lease; but only 
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“ iu the event of Narasihma Chetty getting 
the said sum accordingly.” It then pro¬ 
ceeds to stipulate for a number of pay¬ 
ments to be made, things to be done, and 
conditions to be observed by the lessee, 
after the lease granted, and during the 
continuance of the term ; and it concludes 
thus: i( As the gentleman aforesaid (the 
Appellant) is not here at present, I shall, 
on his arrival, execute a document in de¬ 
tail, on stamped cadjan in the manner 
dictated by him.” 

On the face of the instrument, it is ob¬ 
viously a contract incomplete iu itself and 
conditional ; nothing in it binds the Res¬ 
pondent to the granting of the lease, un¬ 
less the money was procured for him from 
the Appellant on his return to Madura, 
and it is clear also that nothing in it 
binds the Respondent to advance the mo¬ 
ney, when he should return. Further, it 
is obvious that no time being specified for 
this return, the parties must either by 
some collateral agreement have fixed a 
day for that return, or must be taken to 
have contemplated, what the law would 
imply from their language, a return with¬ 
in a reasonable time, all the circumstances 
considered. For the Respondent setting 
out his urgent necessities, showing the 
pressure that was on him, and professedly 
borrowing the money, not to meet future 
casual or uncertain expenses, but to li¬ 
quidate the debts which occasioned the 
pressure then upon him, it would be 
highly unreasonable to suppose that a re¬ 
turn after any indefinite period, however 
long, could have been in the contempla¬ 
tion of the parties. And this conclusion 
is strengthened by the circumstance that 
there is no evidence of any previous au¬ 
thority from the Appellant constituting 
Narasihma Chetty his agent to make the 
contract; indeed, the instrument itself 
shows that he was not bound, that it was 
uncertain whether he would on his return 
adopt and ratify the act of Narasihma 
Chetty i and the conclusion is therefore 
irresistible, that the Respondent was 
bound to wait only for that ratification 
aud performance until the Appellant’s 
return on a specified day, or a return 
within a reasonable time. 
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The Respondent contends that the time 
was fixed by a collateral parol contract, 
and limited to the 1st of November, or to 
eight days from the 25th of October ; the 
Appellant, that the return was to be with¬ 
in a reasonable time, that he did not re¬ 
turn within such reasonable time, and 
forthwith ratified the act of his ageut, but 
that the Respondent had in the meantime 
put it out of his power to fulfil the con¬ 
tract, by granting the lease to Fondeclair. 

The undisputed facts of the case are 
these:— 

On the 25th of October, the date of the 
agreement in question, the Respondent 
executed the mortgage and bond to Na- 
rasihma, as already stated. This appears to 
their Lordships to have been substantially 
part of the principal transaction, aud to 
be most material on the point now under 
consideration ; it was a loan of Rs. 1,000, 
to meet one of the demands specified in 
the agreement, which may be presumed 
to have been peculiarly pressing, and the 
Rs. 1,000, are stipulated to be repaid on 
the 1st of November, in default of which 
the mortgage of a single village was to 
take effect. Their Lordships think there 
is every reason for presuming that the 
repayment was intended to be made out 
of the Rs. 19,000, to be advanced by the 
Appellant on his return to Madura ; and 
if that be so, it is clear that his return 
was contemplated to take place on or be¬ 
fore that day. 

The next fact is that, on the 9th or 
10th of November, the lease was executed 
to Fondeclair ; and the remaining fact is 
the return of the Appellant on the 13th 
of November, as their Lordships under¬ 
stand the evidence ; this would be nine¬ 
teen days after the execution of the agree¬ 
ment. 

There is a good deal of parol evidence 
to the effect, either that a period of eight 
days, or that the 1st of November, was 
agreed to specifically by the parties as 
the term beyond which the Respondent 
was not to' be bound to wait for the Ap¬ 
pellant’s return ; and their Lordships are 
disposed to give credit to the evidence : 
they do not think that the variation in 
regard to the eight days and the 1st of 


November makes the testimony uuworthy 
of belief. But, it appears to them unne¬ 
cessary to decide the case on this point ,• 
for they are clearly of opinion, looking at 
all the circumstances which appear on the 
face of the documents, the first of which 
discloses the nature of the debts due from 
the Respondent, which were mostly judg¬ 
ment debts, or debts on which the execu¬ 
tion was pendiug, or for which warrants 
had issued ; and the second that a portion 
of the money contracted for was advanced 
at once, and to be repaid on the 1st of 
November; that it was understood by 
both parties that a reasonable time for 
the Appellant’s return would be within a 
few days, and that the delay of nineteen 
days was unreasonable. Such a delay 
would probably defeat the whole purpose 
of the loan; aud there is not the slightest 
evidence that either by reason of distance, 
difficulty of conveyance, or the necessary 
or usual business of the circuit, a delay 
of nineteen days could have been consi¬ 
dered probable. 

On this ground their Lordships are pre¬ 
pared to recommend to Her Majesty that 
the appeal be dismissed : but as they do 
this on wholly different grounds from 
those relied on by the Court below, that 
the dismissal should be without costs. 


8 th February , I860, 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. The Lord Justice Knight Bruce, the 
Right Hon. The Lord Justice Turner, aud 
the Right Hon. Sir John Taylor Coleridge. 

Assessor,—The Right Hon. Sir Lawrence 
Peel. 

On Petition from the Sudder Dewanny 
Adaivlut at Calcutta. 

Baboo Gopal Lall Thakoor,* Appellant t 
versus 

Teluk Chunder Rai, ... Respondent. 

Leave to appeal from the order, judgment, or 
decree, dated 26th February 1859, oi the Sudder 
Court, in all the five special appeals, granted* If, 

* 7, Moore’s I. A., p. 548. 
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lOWever, the parties agree by a proceeding of the 
6udder Court, that the appeal should be entered 
and prosecuted in the first of such suits, for the 
sum of Rupees 3,815 only, and that the result of 
that appeal will govern the other four cases, the 
papers of the first suit only need be transmitted; 
otherwise, the papers of all five cases, the aggregate 
value of which, exceeds the appealable value, should 
be sent up. 

This was an application for special 
leave to appeal. Five suits had been in¬ 
stituted between the same parties in India; 
each suit was in respect to the same 
Taloohj and involved the same question of 
law. 

The petition set forth that the suit was 
brought by the Petitioner in the Court of 
the Principal Sudder Ameen of the Zillah 
JBackergunge, to have rent or jumma as¬ 
sessed upon a Taloohj held at a variable 
rent. That four other separate suits be¬ 
tween the same parties were brought for 
the purpose of obtaining decrees to assess 
each of the TalooTcs. That the amount of 
the claims iuvolved in the five suits, were 
respectively as follows : in the first suit, 
Rs. 3,815 y in the second, Rs. 1,990; the 
third, Rs. 3,799 j the fourth, Rs. 945 j 
and in the fifth, Rs. 950. That the plead¬ 
ings were distinct, but that the same de¬ 
fence was set up by the Defendant in 
each suit, in respect of the Talook . That 
on the 20th of January, 1858, one judg¬ 
ment and decree was pronounced in all 
the suits by the Principal Sudder Ameen. 
That the Defendant appealed to th q Zillah 
Judge, who pronounced a judgment and 
decree in the first suit and appeal only, 
stating, at the same time, that a copy of 
his decree would be filed with the four 
other appeals, and that the decree in the 
first suit governed the four other suits on 
appeal. That the Appellant appealed to 
the Sudder Dewanny Adawlut , filiug a 
separate petition of special appeal against 
that decree, and also a petition in each of 
the four other appeals, according to the 
practice of the Court. That, at the hear¬ 
ing of the first of the appeals, the Sadder 
Court refused to allow a special appeal, 
which order the Court declared applicable 
to the four other appeals. And the Peti¬ 
tioner submitted, that though the aggre¬ 
gate amount of the claim in the five suits 
exceeded Rs. 10,000, the prescribed limit, 
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under which the Sudder Dewanny Adaw¬ 
lut had no power to grant leave to appeal 
to Her Majesty in Council, yet the 
amount or value of the claim stated in each 
of the plaints, was below that sum, being 
respectively, Rs. 3,815, Rs. 1,990, Rs. 
3,799, Rs. 945, and Rs. 950 ; and that, 
therefore, the Petitioner did not apply to 
the Sudder Dewanny Court for leave to 
appeal, as, according to the practice of 
that Court, leave to appeal to England 
could not be granted in any one of the 
appeals. And the petition prayed for spe¬ 
cial leave to appeal against the Order of 
the Sudder Dewanny Adawlut at Calcutta, 
of the 25th of February, 1859, in all five 
appeals from the judgment and decree of 
the Zillah Court, of the 17th of July, 
1858, and from tho judgment and decree 
of the Zillah Judge, made in all the five 
separate appeals. 

The petition was ex-parte. 

Their Lordships granted the applica¬ 
tion, upon the terms contained in the fol¬ 
lowing report :—“That leave ought to be 
granted to Gopal Lall Thakoor, to enter 
aud prosecute his appeal from the order, 
judgment or decree of Sudder Dewanny 
Adawlut at Calcutta, of the 26th of Fe¬ 
bruary, 1859, in all the five special ap¬ 
peals from the judgment, order or decree 
of the Zillah Judge of the 17th of July, 
1858, aud also to enter and prosecute his 
appeal from the last-meutioned judgment, 
order or decree of the Zillah Judge, made 
in all the five suits in which such special 
appeals arose, upon depositing in the Re¬ 
gistry of the Privy Council the sum of 
£500 sterling, as security for the costs 
of the Respondent, in case the appeal 
should be dismissed, but with liberty to 
the parties in these suits and appeals res¬ 
pectively to agree and consent, if they 
should be disposed by a proceeding in the 
Sudder Dewanny Adaivlut , that the ap¬ 
peal should be entered and prosecuted in 
the first of such suits for the sum of Rs. 
3,815 only, and that in the special appeal 
in that suit only, the parties agreeing aud 
undertaking that the four other suits and 
of the four other appeals therein res¬ 
pectively, should abide the result of this 
appeal ; that the parties should be bound 
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therein respectively by the judgment, 
order and decree of Her Majesty in Coun¬ 
cil, to be hereafter made on this appeal, 
and in all respects as if such judgment, 
order and decree had been made and pro¬ 
nounced in each of the four suits and spe¬ 
cial appeals respectively aforesaid, and, 
as if an appeal had been entered and pro¬ 
secuted in respect of each of them ; and 
that the parties should have two calendar 
mouths from the date of the filing of Her 
Majesty’s Order on this report in the 
Sudder Dewanny Adawlut , so to agree and 
cousent as aforesaid. And their Lord- 
ships do further report to your Majesty, 
that the Registrar of the Sudder De¬ 
wanny Adawlut ought to be directed to 
transmit to the Registrar of the Privy 
Council, without delay, authenticated co¬ 
pies under the seal of the Court of the re¬ 
cord, pleadiugs, proceedings and evidence 
proper to be laid before Her Majesty on 
the hearing of this appeal, upon payment 
by the Appellaut of the usual fees for the 
same, and that if the parties should 
agree and consent as aforesaid, then that 
the record aud evidence, in or relating to 
the first suit aud appeal therein res¬ 
pectively only, should be transmitted, 
with the judgments, orders and decrees 
of the Principal Sudder Ameen, Zillah 
Judge, and Sudder Dewanny Adawlut , 
with such other documents and papers as 
the parties may require to have transmit¬ 
ted to the Registrar of the Privy Council ; 
but that in the event of the parties not 
agreeing, and consenting in manner aud 
within the time aforesaid, then and in 
that case that all the records, evidence 
and papers in each of the suits aud ap¬ 
peals respectively in all the Courts below, 
should be immediately, on the expiration 
of the two months, or as soon after as 
possible, transmitted to the Registrar.” 

This report was approved by Her Ma¬ 
jesty. 


16th February , 1860. 

Present : 

Members of the Judicial Committee ,—The 

Right Hon. Lord Kiugsdown, the Right 

Hon. Lord Chelmsford, the Right Hon. 

Sir Edward Ryan, and the Right Hon. Sir 

John Taylor Coleridge. 

On Petition from the Sudder Dewanny 
Adawlut , Calcutta. 

Mohun Lall Sookul,* ... Appellant, 
versus 

Bebee Doss and others, Respondents . 

Leave to appeal granted, subject to the produc¬ 
tion of proper evidence in India, that the real or 
market value of the land in dispute, exceeds the 
sum of Rupees 10,000. 

The application in this petition was 
for special leave to appeal. The petition 
set forth, that the Petitioner had brought 
a suit in the Court of the Principal Sud¬ 
der Ameen of the Zillah of Chittagong 
against one Ram Doss (since deceased) 
as mortgagor, uuder a Bye-bil-wufa, or 
deed of conditional mortgage, to re¬ 
cover possession of the mortgaged pre¬ 
mises, the value of which was laid in the 
plaint at Its. 3,522 ; that the decrees of 
the Sudder Ameen and Zillah Court on ap¬ 
peal were in his favour, but that the Sud¬ 
der Dewanny Court at Calcutta had re¬ 
versed these decisions, and had refused a 
review of judgment. The petition alleged 
that, although the real or market value of 
the land sought to be recovered iu the 
suit exceeded the value of Rs. 10,000, yet 
the amount laid in the plaiut as the value 
of the subject of the suit was Rs. 3,572, 
only, that amount being assessed for fiscal 
purposes, namely, three times the amouut 
of one year’s jumma or rent; that as the 
alleged value was under Rs. 10,000, the 
Petitioner was prevented by the rules of 
practice of the Sudder Court from obtain¬ 
ing from that Court leave to appeal. 

The petition was heard ex-parte , sup¬ 
ported by an affidavit of the Petitioner’s 
agent in England as to the facts. 

The Right Hon. Lord Chelmsford : 

Their Lordships will grant leave to ap- 

* 7, Moore’g I. A., p. 428. 
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peal; but such leave will not be absolute, 
being subject to the production of proper 
evidence in India of the actual value of 
the property sued for. The Order will be 
drawn up with that view, and the leave 
now granted will not be of any effect, un¬ 
less a satisfactory affidavit of the value of 
the property be furnished by the Petition¬ 
er and transmitted with the transcript. 
Security will have to be lodged with the 
Registrar for £300. 

The following Order in Council was 
made :—“ Leave to appeal granted upon 
■ depositing the sum of £300 sterling as 
security for the costs of the Respondents, 
in case the appeal should be dismissed, 
and that the Registrar of the Sudder 
Dewanny Adawliit transmit, together with 
the record, satisfactory evideuce, to be 
supplied by the Petitioner, that the real 
or market value of the laud in dispute ex¬ 
ceeds the sum of Rs. 10,000, otherwise 
that such leave to appeal be null and of 
no effect." 


15th June , 1860. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. The Lord Justice Knight 
Bruce, the Right Hon. Sir Ed ward Ryan, 
the Right lion. The Lord Justice Turner, 
and the Right Hon. Sir John Taylor Cole¬ 
ridge. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta . 


Appellants, 


Ranee Birjobuttee and \ 
others,* ... ... / 

versus 

Pertaub Sing, Edward Au- i 

gustus Baboonan, and > Respondents. 
The Government, ... J 

Appeal dismissed under Rule 5 of the Order of 
Council, dated 13th June 1853, for default of prose¬ 
cution, restored on account of infants being con ¬ 
cerned in the case, and the disturbed state of India; 
on condition of that fresh security should be depo¬ 
sited iu England, and the appeal prosecuted within 
a given time. 


* 8, Moore’s I. A., p. 160. 


The dismissal of an appeal for want of prosecu¬ 
tion vacates the security entered into in India for 
the costs of that appeal. 

Appeal finally dismissed, the terms not being 
complied with. 

The Lord Justice Knight Bruce : 

The decision proposed to be brought 
under appeal was ripe for hearing in the 
year 1856, if not in the year 1855, and 
the delay, in various ways, has been so 
considerable that, notwithstanding the 
state of India, especially that part of In¬ 
dia where this matter arises, iu and since 
the year 1857, it is probable, to say the 
least, that if Baboonan’s personal interests 
had been alone concerned in this matter, 
the application now made would have been 
wholly unsuccessful. Their Lordships, 
however, cannot but give some degree of 
consideration to the circumstance that 
there are infants concerned whose inter¬ 
ests were confided to him. Now, their 
Lordships do not mean to go the length 
of saying, that where infants are concern¬ 
ed any degree of delay may be considered 
justifiable, or excusable, or such as may 
be passed over ; as there may be circum¬ 
stances so strong as even to prevent in¬ 
fancy from being an apology or an excuse. 
Their Lordships, however, after much 
consideration, do not view the present 
case in that light, and considering the 
apology, or excuse of infancy, and consi¬ 
dering the manner in which the interests 
of minors are involved, and the state in 
which the part of India from whence the 
case comes was, in and after the year 
1857, they are of opinion, that on certain 
terms this application may be acceded to. 

The Applicants, their Lordships think, 
must pay the costs of the present applica¬ 
tion. The Applicants, their Lordships 
also think, must find security to the 
amount of £600, to be made on or before 
the 1st of December next, and must un¬ 
dertake to have the appeal set down so as 
to be in their Lordships’ list for hearing 
at the sittings after Hilary term next. 

Mr. Rolt .—That will enable us to com¬ 
municate to the parties in India. 

The Lord Justice Knight Bruce. — One 
of their Lordships’ reasons in thus decid¬ 
ing has been, that the seourity given in 
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ncfia is gone by the dismissal of the ap¬ 
peal. Security was given to the amount 
of Rs. 4,000, in India; that is gone 


15th June , 1860. 
Present : 


therefore, if that money was deposited, 
you would be able to get it back. 

Mr. Rolt .—I was not aware that it 
would have actually gone by the dismissal 
of the appeal. 

The Lord Justice Knight Bruce .—We 
fix the amount of £600, on the hypothe¬ 
sis that that security is gone, and that 
you will obtain it back. 

Mr. Bolt .— If the security stands, it 
would be £200, in addition : that would 
answer your Lordships’ purpose. 

The Lord Justice Knight Bruce. —That, 
I suppose, would be so, if that security 
stands ; but we do not think it can stand. 

The Lord Justice Turner .—I do not see 
how it can stand. 

The Lord Justice Kniglit Bruce .—The 
authorities in Iudia will be informed that 
we proceed upon the hypothesis that you 
will be entitled to have the security- 
money back. 

By an Order in Council, it was ordered 
that the appeal from the Rudder Be- 
wnnny Adawlut , of the 19th of August, 
1855, should be restored, and that leave 
should be granted to the Appellants to 
enter and prosecute the same, upon con¬ 
dition that the sum of £600, sterling, be 
lodged by the Appellants, or their agents, 
in the Registry of the Privy Council, as 
security for the costs of the Respondents, 
to stand and abide the determination or 
Order of Her Majesty upon the appeal, 
on or before the 1st of December next ; 
and likewise upon condition of the Ap¬ 
pellants undertaking to set down the ap¬ 
peal for hearing at the sittings of Judicial 
Committee, after Hilary term, 1861, and 
that, upon failure of these conditions, the 
appeal should stand dismissed, at the 
sittings after Hilary term, 1861, with 
costs, to be paid by the Appellants 

The Appellaut not having complied 
with the above conditions, either by de¬ 
positing the security, or prosecuting the 
appeal within the prescribed time, the ap¬ 
peal was dismissed. 


Members of the Judicial Committee ,—The 
Right Hon. The Lord Justice Knight Bruce, 
the Right Hon. Sir Edward Ryan, the 
Right Hon. The Lord Justice Turner, and 
the Right Hon. Sir John Taylor Coleridge. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Petition from the Rudder Dewanny 
Adawlut at Calcutta. 

Maharajah Sutteeschun- ) . „ 

der Roy,*... .../ Appellant ,, 

versus 

Gunesohunder and others, Respondents . 

This petition was for special leave to 
appeal. By the final decree of the Rudder 
Court, that Court awarded the Plaintiff 
the sum of Rs. 5,041, with interest. The. 
Petitioner submitted, that if the interest 
awarded on the principal sum by such 
decree was calculated at the Court rate of 
interest, namely, 12 per cent, per annum, 
and such interest added to the principal, 
the aggregate amount of principal and 
interest would, without costs, amount to 
a sum considerably beyoud Rs. 10,000, 
the prescribed appealable amount. 

The petition was heard ex-parte. 

Mr. Leith appeared for the Petitioner. 

As the same point was, in substance, 
involved in the two next petitions, a joint 
judgment was given by their Lordships 
in the three petitions. See judgment, 
post } p. 742. 


* 8, Moore’s I. A., p. 164. 
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15 th June , 1860. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. The Lord Justice Knight 
Bruce, the Right Hon. Sir Edward Ryan, 
the Right Hon. 'Ihe Lord Justice Turner, 
and the Right Hon. Sir John Taylor Cole¬ 
ridge. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Petition from ihe Sudder Dewanny 
Adawlut at Calcutta. 

Sree Mutty Ranee Surno 

MOYEE,* 


0 | Appellant, 


15th June, 1860. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. The Lord Justice Knight 
Bruce, the Right Hon. Sir Edward Ryan, 
the Right Hon. The Lord Justice Turner, 
and the Right Hon. Sir John Taylor Cole¬ 
ridge. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Petition from ihe Sudder Dewanny 
Adawlut , Calcutta. 

Gooroopersad Khoond,* ... Appellant , 


Maharajah 
der Roy, 


versus 

SUTTEESCHUN- 1 D , . 

> Respondent. 


In this petition the application was for 
special leave to appeal. The petition al¬ 
leged that the Petitioner’s husband and 
his ancestors had been in possession of 
land in the Zillah Nuddea, and held 
the same as a heritable tenure, at a fixed 
quit-rent of Rs. 64. 12 as., from the succes¬ 
sive Zemindars of Pergunnah, Ookrah, in 
which the lands in question were included. 
That in a suit brought in the Zillah 
Court at Nuddea, for the purpose of ob¬ 
taining a decree for enchancement of the 
rent, the Principal Sudder Ameen decreed 
that the Petitioner was liable to pay the 
sum of Rs. 822. 13 as. as an enhanced rent. 
That, as the matter was under Rs. 5,000, 
the Sudder Dewanny Adawlut refused to 
admit a special appeal. That the effect 
of the decree was, that the Petitioner 
would be compelled to pay anuually Rs. 
822. 13 as. in lieu of the quit-rent of Rs. 
64. 12 as., which enhanced rent would 
necessarily exceed the sum of Rs. 10,000, 
and, it was submitted, that the whole 
value of the lands in dispute came within 
the meaning of “ value of the matter in 
dispute” in the Order in Council, of the 
10th of April, 1838. 

This petition was heard ex-parte. 

Mr. Leith , for the Petitioners. 

See judgment, in the next case. 


* 8, Moore’s 1. A., p. 165. 
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Juggutchunder and another, Respondents. 

Construction of the Order in Council of the 10th 
April, 1838. 

Where at the date of Judgment the sum recover¬ 
able under the decree of the Sudder Court is an 
amount exceeding Rs. 10,000j the case is appealable 
although that amount consists of principal added 
to interest. 

Whether interest subsequent to the decree sought 
to be appealed against, should be taken into ac¬ 
count in investigating appealable value, rests in the 
discretion of the Judicial Committee. 

In a case where a quit rent of Rs. 64 per annum 
is enhanced to Rs. 822, the value of the estate must 
be taken to be far above Rs. 10,000. 

Irrespective of value, leave to appeal would be 
granted under the discretionary powers, in such 
cases. 

The Lord Justice Turner : 

The question in each of these three 
petitions is, whether leave should be given 
to appeal from the Sudder Court to Her 
Majesty in Council. 

Iu none of the petitions has there been 
any application to the Sudder Court for 
such leave. The reason of there having 
been no such application to the Sudder 
Court, in two at least of the cases, is 
stated to have been, that the Sudder 
Court has proceeded upon a certain rule 
as to cases in which leave would be given 
to appeal, aud that, according to the rule 
on which they have proceeded, leave 
would not have been given in those two 
particular cases. 

It is not very dear to their Lordships 
on what particular grounds the Sudder 
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Courts have proceeded with reference to 
giving or refusing leave to appeal. But 
their Lordships feel no doubt upon what 
grounds the Sudder Court ought to pro¬ 
ceed in such cases. It is quite clear, in 
their Lordships’judgment, that the matter 
must be regulated by the Order in Council 
of the 10th of April, 1838, and by that 
Order the Sudder Courts are not to give 
leave to appeal unless the petition be 
presented within the time limited by the 
Order, and unless the value of the matter 
in dispute in such appeal shall amount to 
the sum of Its. 10,000, at least $ import¬ 
ing, therefore, that leave to appeal is to 
be given in cases where the petition is 
presented within the prescribed period, 
and the value of the matter in dispute in 
the appeal amounts to the specified sum 
of Rs. 10,000. 

Now, where the appeal is from the 
whole decree, and. the decree has given an 
amount, including interest up to the date 
of the decree, which exceeds Rs. 10,000, 
it is clear, that the matter which is in 
dispute in the appeal must exceed the 
sum of Rs- 10,000 ; for the question to be 
tried upon the appeal must be whether 
the decree is or is not right, that is to 
say, whether the decree has or has not 
properly ordered payment of a sum ex¬ 
ceeding Rs. 10,000. Where, therefore, at 
the date of the judgment the sum which 
is recoverable under the decree of the 
Sudder Court is an amount exceeding Rs. 
10,000, there, in their Lordships’judg¬ 
ment, the case clearly falls within the 
terms of the Order in Council. 

That in their Lordships’ understanding, 
disposes of the first and third of these 
petitions. 

The second petition is somewhat differ¬ 
ent in its circumstances. It appears to 
be a case in which the party applying for 
leave to appeal claims to be entitled to an 
estate, subject only, as he contends, to 
the payment of a fixed annual rent of Rs. 
61 ; but the Plaintiff in the suit, who is 
in possession of the judgment of the Court 
below, aud would be the Respondent upon 
the appeal, claims the right to set upon 
the estate auy rate which he may think 
fit. In this case it appears to their 


Lordships, either that the value iu dispute 
in the appeal must be considered to be 
Rs. 10,000, within the meaning of the 
Order in Council, or if not that it must 
be within the discretion of their Lord- 
ships, whether leave to appeal should or 
should not be given. Taking the case to 
be within the meaning of the Order in 
Council, it is clear that the value of the 
matter in dispute will exceed the sum of 
Rs. 10,000 ; for, of course, an estate held 
at a quit-rent of Rs 64, must be increas¬ 
ed in value to an amount far exceeding 
Rs. 10,000, if it be chargeable with a rent 
of Rs. 822, the amount of the enhanced 
rent given by the decree. Their Lord- 
ships, however, do not think it necessary 
to decide whether the case falls within 
the meaning of the Order in Council or 
not. They think that, whether it falls 
within the Order in Council, or within 
their discretion, the leave to appeal ought 
to be given. 

Their Lordships have thus stated the 
reasons on which they have proceeded in 
these three cases, because they consider 
it of importance that the Sudder Courts 
should understand the rules which ought 
to be proceeded on in givrng leave to 
appeal, as a contrary practice on their 
part drives parties into this Court to 
obtain the leave. They desire, therefore, 
that the rules which have been mentioned 
should be observed, and are of opinion, 
that in all these three cases leave should 
be given to appeal, aud that in each case 
security should be given to the amount of 
£300. Their Lordships must not, of 
course, be understood to intimate that the 
Sudder Courts ought to give leave to ap¬ 
peal in cases in which the specified amount 
of Rs. 10,000 can only be reached by the 
addition of interest subsequent to the 
decree. Such cases must, in their Lord- 
ships’ opinion, rest in their discretion. 
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19th , 20th and 22nd June , 1860. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. the Lord Justice Knight Bruce, 
the Right Hon. Sir Edward Ryan, the Right 
Hon. the Lord Justice Turner, and the 
Right Hon. Sir John fay lor Coleridge. 
Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James YV. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 


Maharajah Koowur Baboo ) 
Nitrasur Singh,* ... ) 


Appellant , 


Baboo Nund Loll Singh and ) 


others, 


> Respondents. 


Decrees were made in the year 1816, in suits res¬ 
pecting disputed boundaries of certain Mouzahs in 
two Zemindaries , and the boundary line determin¬ 
ed. in 1845, a suit wus brought by the representa¬ 
tives of one of the parties in the above suits to 
recover land alleged to be part of one of these 
Mouzahs, which laud it was admitted by the Rlain- 
tilf that the Defendants had been in the possession 
of since the year 1884. It was pleaded in defence, 
first, that the land claimed, was within the boun¬ 
dary declared by the decrees of 1816 to belong to 
the Defendants; and, secondly, that the Plaintiff, 
or those under whom he claimed, had been out of 
possession for upwards of twelve years, and that the 
cause of action was consequently burred by Ben. 
Reg. ill. of 1703, sec. 16. In such circumstances 
it was held that the issue of possession was the first 
point to bo considered, aud that such issue was 
wholly independent of the question of boundary. 

Held further, that as the Plaintiff sought to dis¬ 
turb the possession of the Defendants, admitted by 
him to have existed for eleven years, but which the 
Defendants alleged was a much longer period, the 
onus probandi was upon the Plaintiff to remove the 
bar to the action by’ Bengal Regulation 111. of l7U3, 
section 16, by satisfactory proof that the cause of 
action accrued to him on a dispossession, twelve 
year’s before the commoucement of the suit, aud 
that he, or some person through whom he claimed, 
was in possession during that period; aud that no 
proof of anterior title in his favour, such as would 
be involved in the boundary question, could relieve 
him from this onus , or shift the ovals on the Defen¬ 
dants, by compelling them to prove the time aud 
manner of possession. 

Although the evidence of witnesses for the Do 
fendants as to possession is of no better character 
than those produced by the Plaintiff as to dispos¬ 
session, yet it lies on the Plaintiff to make out his 
case, and as the probabilities of the case in this in¬ 
stance were against dispossession, it was held by 
the Judicial Committee, affirming the judgment of 


# 8, Moore’s I. A., p. 159. 


the Sudder Dewanny Adawlut , that the Plaintiff 
had failed to prove the dispossession of the Defen¬ 
dants, which was necessary to maintain the suit. 

A preliminary objection was taken in the Sudder 
Court to a decree of the Principal Sudder Ameen , 
on the ground that the Sudder Ameen had omitted 
to draw up the issues in the suit as required by 
sec. 10 of Bengal Regulation XXVI. of 1814. This 
objection was held fatal, and the Sudder Court re¬ 
mitted the suit to the Lower Court with directions 
to lay down the issues in a regular way, and to try 
and determine the suit de novo. The Principal 
Sudder Ameen accordingly prepared the proper 
issues, and ordered that the parties should be called 
upon for their proofs. The Plaintiff did not go into 
fresh evidence, but prayed for judgment on the 
evidence already given, and upon the former evi¬ 
dence taken the Principal sudder Ameen made a 
decree against the Plaintiff. 

Held upon appeal by the Judicial Committee:— 

First, that if this mode of trial was irregular, the 
Plaintiff had no just ground of complaint, as the 
irregularity was committed at his instance, or with 
his consent. 

•Second, that a suspicion, however probable in the 
mind of a Judge that a party who has failed to prove- 
his case, might be more successful on a fuller in- 
I vestigation, does not constitute a sufficient ground 
for directing a new trial. 

80th July , I860. 

The Lord Justice Turner : 

The parties to this cause are the pro¬ 
prietors of two contiguous Zemindaries in 
Zillah Bhagulpore. For many years the 
Zemindary culled Rergunnah Nursing- 
pore Kooruh, which includes the village 
called Mouzah Gopaulpore, has been held 
by the Appellant, or his ancestors ; whilst 
the family of the Respondents has been in 
the possession of the Zeminaary called 
Naredegur, which includes the village 
called Mouzah Rumpoor. 

That litigation concerning the boun¬ 
daries of the two estates has been frequent, 
if not incessant. 

In the year 1792, there was a suit to 
settle the disputed boundaries of Mouzah 
Surseeah, part of the Appellant’s Zemin - 
dary, Nursingpore Koorah, aud Mouzah 
Jyepore Puckree, part of the Zemindary 
of Naredegur. Tins was determined in 
accordance with the award of an Ameen , 
appointed with the consent of both 
parties, named Khoda Yaar Khan, which 
hxed, or ought to have fixed, the boun¬ 
daries between the two Mouzahs , and so 
far, those between the two Zemindaries. 

It may be proper to mention, though the 
circumstance is not now material, that 
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suit was between an ancestor of the 
Appellant and one Deo Raj Singh, who 
appears to have dispossessed at that time 
the Respondents’ ancestor of Naredegur. 

In 1816, two suits were pending be¬ 
tween Mohuu Singh, the graudfather of 
the Respondents, and Maharajah Chuttur 
Singh, the grandfather of the Appellant. 
In one of them Mohun Singh, as Plain¬ 
tiff, claimed as part of Mouzah Ram poor, 
two hundred and fifty-one beegahs of 
laud, which the Maharajah, as Defendant, 
insisted formed part of Mouzah Gopaul- 
pore. In the other, the Maharajah, as 
Plaintiff, claimed as part of Mouzah Go- 
paulpore, four hundred beegahs of land, 
lying to the north and west of the lands 
in question in the other suit, and Mohun 
Singh, as Defendant, insisted that they 
were comprised in Mouzah Rampoor. In 
the first suit the ZiUah Judge, proceeding 
in part upon the.old award of Khoda Yaar 
Khan, of which both parties admitted the 
accurac}', drew a bouudary line between 
the two Mouzahsj and gave to the Plain¬ 
tiff so much of the land claimed as fell 
within Mouzah Rampoor thus defined. 
The suit of Chuttur Singh he simply dis¬ 
missed, inasmuch as the whole of the four 
hundred beegahs claimed by him were 
clearly within Mouzah Rampoor as defined 
by the other decree. Both decrees were, 
on the appeal of Maharajah Chuttur 
Singh, confirmed in 1818, by the then 
Court of appeal at Patna. 

In 1834, there was a summary proceed¬ 
ing in the Criminal Court under Regula¬ 
tion XV. of 1824, touching the possession 
of two hundred beegahs of land which 
were claimed on the one side by the then 
proprietors of Naredegur as part of. 
Mouzah Rampoor, and on the other by 
two widows who had acquired an interest 
in Mouzah Maholee, a village formiug 
part of Nnrsingpore Poorah, and either 
identical with or contiguous to Mouzah 
Gopaulpore, which, in these proceedings, 
is sometimes called Gopaulpore Maholee. 
The decision of the Magistrate was to the 
effect, that the proprietors of Naredegur 
were in possession of the lands in question, 
and ought to be maintained in it. To 
this proceeding, which bears date the 24th 


of May, 1834, no person whom the Appel¬ 
lant represents was directly a party. He 
has, however, produced it for a particular 
purpose, and made it part of his case. It 
is unnecessary, at least for the present, to 
go more fully into those earlier proceed¬ 
ings, because, if material at all, they can 
only be material as evidence upon one or 
other of the issues raised in the present 
suit. 

This suit was instituted in August, 
1845, by the father of the present Appel¬ 
lant. It was for the recovery of seven 
hundred beegahs of land, alleged to have 
been .part of Mouzah Gopaulpore, but ad¬ 
mitted to have been in the possession of 
the Respondents, though by wrongful 
title, since May, 1834, or for a period 
commencing soon after that date. The 
case made by the Plaintiff on his plead¬ 
ings was shortly this That the seven 
hundred beegahs in question were within 
Mouzah Gopaulpore as defined by the de¬ 
cree of 1816; that the Defendants had 
taken possession of them, under colour of 
the award of the 24th of May, 1834, some 
time iu the year 1835, and had ever since 
continued iu possession ; but that during 
these ten years, aud iu order to prevent 
the institution of a suit against them, 
they had repeatedlyadmitted the Plaintiff’s 
title, and promised to restore the land. 

The Defendants’ case, on their plead¬ 
ings, was to this effect .-—That the seven 
hundred beegahs claimed were within the 
boundary of Mouzah Rampoor as defined 
by the decree of 1816 f that they were, 
in fact, the aggregate of the two hundred 
and fifty-one beegahs and four hundred 
beegahs , which were the subject of the 
two suits finally determined by the con¬ 
firmation of that decree iu 1818 f that the 
title to them was, therefore, res judicata ; 
and further, that iu any case, the Plaintiff 
and his father had been out of possession, 
of them for upwards of twelve years next 
before the institution of the suit, whioh 
was, therefore, barred by the Regulation 
of Limitation. 

On the statements, therefore, of the two 
parties, it appears that the substantial 
questions of fact iu dispute between them 
were :— 
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First. What was the boundary-line laid 

down by the decree of 18 H5, to which 
both appealed ? 

Second. Was the Plaintiff, or his father, 
Chuttur Singh, in possession of the lands 
claimed at auy time within the period of 
twelve years next before the institution of 
the suit ? 

The words of the decree of 1816 are: 
“It is, therefore, ordered, that from the 
edge of the old bandh eastward, which is 
in the map of the Plaintiff, and from the 
old pokhur, which is in the map of the 
Defendant, and all along to Lullahee 
Ghaut southward, which is in the map of 
the Plaintiff, and which the Defendant 
states to be Ghaut Suspatee , the boun¬ 
dary is fixed of Mouzah Rampoor, the 
Milkeut of the Plaintiff, from Mouzah 
Gopaulpore Maholee, the property of the 
Defendant.” 


The parties to the present suit were 
agreed as to the position of Ghaut Sus¬ 
patee, or Lullahee , but differed materially 
as to the position of the two other points. 
It might well be supposed that this con¬ 
tention could be settled by the produc¬ 
tion of the two maps referred to in the 
decree. Unfortunately, the Appellant 
impugns the genuineness of the map 
which is put in by the Respondents, as 
that produced by Mohun Singh, the 
Plaintiff in 1861 ; and on the map put in 
by the Appellant as the map produced by 
Chuttur Singh, the Defendant in 1816, 
there appear to be several Pokhurs or 
tauks and an oval mark which, though it 
contains no description but the words 
tl Peepul tree,” the Appellant now contends, 
denoted the old Pokhur referred to in 
the decree. Hence the common appeal 
to the decree of 1816 does nothing more 
than settle one of the termini of the 
boundary line, and resolve the general 
issue of the boundary line into the two 
particular issues, where was the old 
bandh ? and, where the old Pokhur ? 

The Principal Sudder Ameen, before 
whom this suit was pending, took the evi¬ 
dence which each side tendered, touching 
either the possession of the disputed land 
or the boundary question. He also, by a 
proceeding, dated the 5th of May, 1847, 
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directed one Lallah Sheeb Lall, the Re. 
cord Keeper of his Court, to visit the spot 
and make a plan of the disputed land in 
the presence of both parties. To the cha¬ 
racter and mode of proceeding of the 
Lallah objection is no longer taken. He 
visited the spot and made a map or plan, 
and a report. Upon these materials and 
the evideuce taken previously, the Princi¬ 
pal Sudder Ameen made his first decree in 
favour of the Appellant. It is dated the 
28th of December, 1848. From that 
decree the Respondents appealed to the 
Judder Dewanny Adawlut. In the appel¬ 
late Court a preliminary objection was 
taken to the decree on the ground that 
the Principal Sudder Ameen had omitted 
to draw up the issues in the suit in con- 
formity with cl. 3, sec. 10, of Regulation 
XXVI. of 1814 } and the Court saw fit to 
remand the cause to the Judge below, 
with a direction to lay down the issues in 
the regular way, and “ having called upon 
both parties for proofs and refutations of 
those issues, to try and determine the 
cause de novo." The cause went back \ 
and the Judge laid down the issues, which 
were, substantially,—Whether the lands 
in question were within the boundaries of 
Mouzah Rampoor, as defined by the decree 
of 1816, and whether the Plaintiff’s suit 
was within the period of limitation or not. 
By the same proceeding, which was dated 
the 4th of December, 1852, he ordered 
that the parties should be called upon for 
their proofs. The Appellant took no ad¬ 
vantage of the opportunity thus afforded 
to him of giving fresh evidence j but, by 
petition, prayed for judgment on the evi¬ 
dence, oral and documentary, already 
given. The Respondents only filed certain 
judgments of th § Sudder Dewanny Adawlut, 
given in other cases, for the purpose of 
showing the invalidity of Lallah Sheeb 
Lall s investigation and report,—a point 
now given up. The Principal Sudder 
Ameen, therefore, made upon the old evi¬ 
dence a second decree in favour of the 
Plaintiff in the suit. Against it the 
present Respondents renewed their appeal 
to the Sudder Dewanny Adawlut. 

The appellate Court was divided, not 
so much on the merits of this case as upon 






the proper method of determining them. 
Two of the Judges, without entering into 
the boundary question, or impugning the 
decision of the Court below on that point, 
were for reversing the decree, and dismiss¬ 
ing the suitou the ground that the Plaintiff 
had failed to prove his possession of the 
disputed lands at any time between 1816 
and the commencement of the suit, or his 
alleged disposssession of them at any time 
in or after May, 1834. The dissentient 
Judge did not go the length of saying 
that the decree below ought to be affirm¬ 
ed. He seems to have thought that the 
finding of the Court as to the boundary 
line might shift the burden of proof as to 
the time and manner of dispossession on 
the Defendants; that on both issues there 
had been a mis-trial, and that it was pro¬ 
per to remand the case for another trial 
after the preparation of a more intelligi¬ 
ble map, aud taking further and better 
evidence on the question of possession, 
particularly that of the parties under the 
provisions of Act, No. XIX. of 1853. The 
opinion of the majority of course prevail¬ 
ed, the decree of the Court below was re¬ 
versed, aud the Appellant’s suit dismissed. 
Against that decree of the Sudder Court, 
the present appeal has been preferred. 

The learned Counsel for the Appellant 
have not strongly contended that the pro¬ 
per order to be made on this appeal, is 
one remitting the case for re-trial in the 
manner suggested by Mr. Torrens in the 
Sudder Court. They have rather insisted 
that on the materials now before their 
Lordships, he is entitled to have the de¬ 
cree made in his favour by the Principal 
Sudder Ameen, affirmed. Their Lordships, 
however, desire to observe that in their 
judgment the majority of the Sudder 
Court was right in treating the cause as 
ripe for final decision. The Appellant had 
had, at all events from the date of the 
settlement of the issues, clear notice of 
what he had to prove. He had been call¬ 
ed upon to adduce further evidence on 
those issues if he had any to give. He 
advisedly declined to do so, aud called 
for the judgment of the Court upon the 
evidence already given. If this manner 
of trial were irregular, it is not for him to 
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complain of an irregularity committed at 
his instance, or with his consent. And 
the suspicion, however probable, of the 
Judge, that a party who has failed to prove 
his case, may be more successful on a se¬ 
cond and fuller investigation, is no suffi¬ 
cient ground for directing a new trial. 

Again, their Lordships concur with the 
majority of the Sudder Court in thinking 
that the issue of possession is the first to 
be considered in this case, aud that it is 
wholly independent of the boundary ques¬ 
tion. The Appellant is seeking to disturb 
the possession, admitted to have existed 
for about eleven years, of Defendants, who 
insist on a possession of much longer du¬ 
ration as a statutory bar to the suit. It 
clearly lies on him to remove that bar by 
satisfactory proof that the cause of action 
accrued to him (for that is the way in 
which the Regulation puts it) on a dis¬ 
possession within twelve years next before 
the commencement of the suit ; and, 
therefore, that he, or some person through 
whom he claims, was iu possession during 
that period. No proof of anterior title, 
such as would be involved in the decision 
of the boundary question in his favour, 
can relieve him from this burden, or shift 
it upon his adversaries by compelling 
them to prove the time aud manner of 
dispossession. The lands in question may 
have been part of J/imsaAGopaulpore, and 
as such may have been enjoyed by his 
ancestor, and yet he may have lost, by 
lapse of time, his right to recover them. 
Their Lordships, therefore, propose to 
consider in the first place, what evidence 
there is that the Appellant, or any person 
through whom he claims, was iu posses¬ 
sion of the lands in question at any time 
within twelve years next before the com¬ 
mencement of the suit. 

There are eight witnesses examined on 
the part of the Appellant. They all agree 
in stating that his graudfather, Chutter 
Singh, was in possession of the lands in 
question until some time in the Fuslee 
year 1242, corresponding with 1835, a. d., 
and was dispossessed under colour of the 
Magistrate’s order of May, 1834. All of 
them, with the exception of the second, 
Baboo Ram Mu ndur, speak ofthisdispossea- 
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sion as “ forcible ■” as effected with more 
or less of violence, and in the face of oppo¬ 
sition on the part of the occupiers of the 
land. They do not agree as to the fact 
whether or no a Peon from the Magis¬ 
trate’s Couvt was present to give effect to 
' ’ the order of May, 1834. They are pretty 
well agreed that the disputed laud was, 
before the alleged dispossession, for the 
most part under cultivation ; that the cul¬ 
tivated portion of it was routed at from 
Rs. 2 to Us. 2. 6 as. per beegah, and yield- 
, ed from Its. 1,100 to 1,300, per annum. 
Some of them give the names of the cul¬ 
tivators ; some, but not till, speak as if 
the whole land had been farmed by one 
Tajaen, who, in such case, would have 
paid a gross rent to the Zemindar , and 
have made the collections from the Ryots 
on his own account. No such person was 
produced as a witness ; nor is the oral tes¬ 
timony supported by the production of 
any paper purporting to be lease, Pottah , 
Kaboolyat , or receipt for rent,—the usual 
admiuicula of proof in such cases. Again, 
most of the witnesses concur in saying 
that, before the alleged dispossession, 
there was but one hamlet on the disputed 
lands, the inhabitants of which deserted 
it upon the dispossession ; and that the 
Defendants had, year by year, since 1835, 
established three or four new hamlets 
upon them. 

The Appellant’s witnesses are contra¬ 
dicted by some nine or ten on the part of 
the Respondents. The general scope of 
this latter testimony is to show that the 
disputed lauds ai'e within the boundary of 
Rampoor as defined by the decree of 1816, 
and have ever since that date been in the 
possession of the Respondents’ family; 
that they are identical with the 400 and 
251 beegahs which were the subjects of 
the two suits of 1816; that the 251 
beegahs, or part of them, were also the 
subject of the dispute with the widows of 
Tej Narain Singh, which was settled by 
the order of May, 1834 ; and that there 
are three hamlets on the lands in question 
in the suit, of which the latest in date 
had, in 1847, been established for upwards 
of tweuty years. This testimony is also 
unsupported by documents: but the last' 


of the witnesses seems to be somewhat 
more respectable in point of station than 
the Appellant’s witnesses. Let it be 
granted, however, that the oral evidence 
on the part of the Respondents is no 
better than that on the part of the Appel¬ 
lant ; it must still lie on the Appellant to 
make out his case ; and their Lordships 
have next to consider whether he has 
done so, by the greater probability of the 
tale told by his witnesses. 

Their Lordships are of opinion, that the 
balance of probabilities is decidedly 
against him. His witnesses agree that the 
land was for the most part under culti¬ 
vation, and yielded a considerable reve¬ 
nue. They treat the dispossession as a 
siugle and forcible act. These admis¬ 
sions exclude the hypothesis, which was 
sometimes suggested in the course of the 
argument, that the Respondents’ posses¬ 
sion may have been gradually acquired 
by squatting on waste land. Again, the 
theory is, that possession was gained 
under colour of the order of May, 1834. 
The 200 beegahs which were the subject 
of that order, are either included in the 
700 beegahs now in dispute, or are dis¬ 
tinct from them. On the latter assump¬ 
tion it is not easy to see (and this difficul¬ 
ty is wholly unexplained) how an order 
maintaining one man iu the possession of 
certain lauds can be made an instrument 
for turning another man out of the posses¬ 
sion of other lauds. The former assump¬ 
tion implies that 700 beegahs were taken 
under an award for only 200 beegahs ; that 
the proceeding before the Magistrate, who 
had only jurisdiction to determine the 
fact of possession, was had between two 
parties, neither of whom was really in 
possession ; aud that he, in whose favour 
the order was made, successfully used it 
to eject the actual possessor of the lands, 
who being no party to the proceeding, was 
not bound by it. Such doings may not 
be without example in India; but those 
aggrieved by them do not ordinarily ac¬ 
quiesce in them. Lastly, in any view of 
the evidence there was a palpable, if not 
violeut, invasion of Chuttur Singh’s pos¬ 
session, known to him at the time. Is it 
conceivable that one so prone to litigation 
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as he is shown to have been, would not 
immediately have sought redress, either 
by a summary proceeding under Regula¬ 
tion XV. of 1824, or by regular suit? 
To account for his unnatural acquiescence, 
the Appellant and his witnesses have 
recourse to a very common subterfuge of 
falsehood. They say that the Respon¬ 
dents admitted their adversary’s title, 
and promised to restore the lands. The 
plaint alleges that there were repeated 
assurances of this kind. The witnesses 
only depose to one ante litem motam ; but 
add that ten years afterwards, when the 
suit had been commenced by Chuttur 
Singh’s sou, the Respondents again offer¬ 
ed to relinquish the lands on being releas¬ 
ed from the claim for mesne profits. 
Their Lordships consider this part of the 
Appellant’s case simply incredible. And, 
on the whole evidence, they are of opi¬ 
nion, that he has failed to give that 
proof of the alleged possession of Chuttur 
Singh which is essential to the mainte¬ 
nance of this suit. 

This being so, it is unnecessary to go 
into the boundary question. Upon that, 
although sensible of the force of Mr. 
Palmer’s observation that questions of 
that kind are presumably best determined 
by local Judges, their Lordships are by no 
meaus satisfied that the Principal Sadder 
Ameen. has come to a correct conclusion, 
or that the lands in question are within 
the limits of Mouzah Gopaulpore as de¬ 
fined by the decree of 1816. But they 
do not decide this question. Their deci¬ 
sion of the other question is of itself suffi¬ 
cient ground for the recommendation, 
which they propose to make to Her Ma¬ 
jesty, that this appeal be dismissed with 
costs. 


Respondents. 


25th June } 1860. 

Pbesent : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kiugsdowu, the Right 
Hon. Dr. Lushington, the Right Hon. Sir 
Edward Ryan, and the Right Hon. Sir John 
Taylor Coleridge. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir JameB W. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

The Government op Bengal/ Appellant , 
versus 

Mussumat Shurruffutoon- 
nissa (after her death, 

Sayyud Shah Assud 
Oollah, her son and heir), 
and Sayyud Shah Ena- 
yet Hossein, 

In virtue of the Statute, 3rd and 4th Will. IV., 
c. 41, giving authority to the Crown to appoint the 
East India Company to take charge of appeals and 
to bring them to a hearing, the Order in Council 
of the 4th September, 1833, was issued, and an ap¬ 
peal from the Sudder Court in India was brought 
to a hearing by the said Company before the Judi¬ 
cial Committee of the Privy Council. The Appel¬ 
lant was condemned in costs, and the decree of the 
Court below affirmed. By virtue of another Order 
in Council of the 18th November, 1833, which placed 
the East India Company in precisely the same 
place and position as the winning party would have 
been if an appeal had come on in its ordinary 
course, the Government in 1852 sued the represen* 
tatives of one of the parties to the appeal, to recover 
part of the costs incurred by the East India Com¬ 
pany in bringing the appeal to a hearing. Held-~ 

I. That the right to the recovery of the costs of 
tlio East India Company, in the character of agents, 
under the Statute, 3rd and 4th Will. IV., c. 41, sec. 
22, aud the Order in Council of the 4th September, 
1833, was not “ a public right” within the provi¬ 
sions of Ben. Reg. II. of 1805, cl. 2, sec. 2, which 
extended the ordinary period of twelve years to 
sixty years, for bringing a suit by the Government; 
and, 

II. That the suit, not having been brought with¬ 
in the ordinary period of twelve years, was barfed 
by limitation by sec. 14 of Ben. Reg. III. of 1703. 

The Right Hon. Da Lushington : 


It will be necessary in this case merely 
briefly to advert to some of the circum¬ 
stances which have given rise to the 

* 8, Moore’s I. A., p. 225. 
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questions discussed at the bar. It ap¬ 
pears that there was a suit of very old 
standing; of such great antiquity that 
even the parties do not attempt to state 
at what period an appeal to His late Ma¬ 
jesty in Council was lodged against a de- 
,, cision of the Sudder Dewanny Adawlut at 
Calcutta. Some time prior, however, to 
the year 1833, an appeal had been prefer¬ 
red by Shah Assud Oollah, the father of 
one of the present Kespondants, against 
Mussumat Ernamun, as Respondent. 

In virtue of the Statute, 3rd & 4th 
Will. IV., c. 41, that had passed, giving 
authority to the Crown to appoint the 
East India Company to take charge of 
appeals aud bring them to a hearing, the 
appeal was heard; the Appellant was con¬ 
demned in costs ; aud the decree of the 
Court below affirmed. Previous to the 
hearing it seems that Shah Assud Oollah 
had died. It does not appear from any 
of the proceedings in this case that the 
present Respondent (his son) had any¬ 
thing to do with that appeal whatever 
individually ; but his father having been 
condemned in the costs, proceedings were 
taken against the son, as possessing the 
property of his father, for the realization 
of the sum due for costs. 

In the year 1837, the first proceedings 
in the present case were adopted, and the 
mode of proceeding was this :—The East 
India Company, in virtue of the rights 
they had acquired to recover the costs, 
proceeded against the sou, and also against 
the wife. They proceeded for the pur¬ 
pose of rendering certain property, which 
was claimed by the wife as having been 
conveyed to her by deed of gift of her 
husbaud, amenable to the payment of 
those costs. These proceedings went on, 
and by a decree of the Zillah Judge, 
which was made on the 29th of December, 
1837, a sale of half the real property of 
Shah Enayet Hossein was directed to be 
made. But Mussumat Shurruffutoonnissa 
was dissatisfied with this order, and ap¬ 
pealed to. the Sudder Deivanny Adawlut , 
and on the 31st of Jauuary, 1839, that 
Court reversed the order of Zillah Court, 
and ordered all the property comprised in 
the decree of the Court below to be re- 
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I leased, upon the ground, that no summary 
order could, in the existing state of things, 
disturb her possession. 

Now, it is important to see what was 
really the tenor of that order as set forth 
in the judgment of the Sudder Dewanny 
Adawlut , which states the facts more par¬ 
ticularly. It appears that this property 
had been registered in the Collectorate in 
the name of the Respondent; that it had 
been alleged to have been given up by 
deed of sale in lieu of dower, and that she 
had rightly or wrongly obtained a decree 
on the 17th of May, 1830, in her favour. 
Now, the Sudder Adawlut in that case 
very clearly intimated what was the state 
of things, namely, that it was impossible 
that the order of the Judge of the Court 
below could be affirmed, because the only 
mode of proceeding was that which they 
directed to be adopted, namely, to proceed 
regularly to bring the property to sale, 
and they held that no summary order dis¬ 
turbing her possession could be passed. 

This took place, as has been stated, on 
the 31st of January, 1839, and no further 
proceedings were taken on the part of the 
Government to realize the payment of 
these costs by means of the sale of this 
particular property, until the year 1852, 
after a lapse of thirteen years. When the 
case came to be prosecuted iu 1852, the 
only objection we need notice was an ob¬ 
jection made on behalf of the present Res¬ 
pondents, that the suit could not be heard 
on account of its being barred by the Re¬ 
gulations of Limitations. 

We will address our attention, there¬ 
fore, to that question at once. 

Two Regulations of Limitations have 
been adverted to by the Counsel for the 
parties before us, uamely, Regulation III. 
of 1793, and Regulation II. of 1805. As¬ 
suming that it was possible that this suit 
might be governed by Regulation III. of 
1793, Mr. Forsyth raised a question that 
it was excepted, by virtue of certain words 
found in that Regulation, from the opera¬ 
tion of that Regulation, without refer- 
•ence to Regulation II. of 1805 ; and he 
stated that, the money had been demand¬ 
ed by the Government for the matter in 
question, and that the Defendants admit- 
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Ted the correctness of the demand. Now, 
that the money was demanded may be 
perfectly true, and that the Defendants 
might have admitted that the demand 
was claimable from some quarter or other, 
may be perfectly true : but that, accord¬ 
ing to the intent and meaning of the 
words of the Regulation, they admitted 
that there was a claim as against the pro¬ 
perty in question, there certainly is not 
one atom of evidence before their Lord- 
ships. 

Their Lordships think, therefore, that 
that clause in the first Regulation can 
have no operation upon this case. 

Let us, then, consider the further ques¬ 
tion raised. There is indeed this^excep- 
tion in the Regulation of 1793, “ when, 
either from minority or other good and 
sufficient cause, he had been precluded 
from obtaining redress.” We will not say 
that “ other good and sufficient cause” are 
not words so comprehensive that they 
might by possibility extend to anything 
that may in the ordinary meauing of those 
words constitute “ a good and sufficient 
causebut is there any good and sufficient 
cause shown upon the present occasion ? 
Here, in the mouth of January, 1839, 
there is an express warning given to the 
Government, who had then sought to 
make this property amenable for the 
costs, that the proper course was to com¬ 
mence a regular suit, and not to proceed 
in a summary mode. They had the pro¬ 
per course pointed out to them ; they had 
pointed out to them the only course by 
which they could make this property amen¬ 
able ; and they neglected for the whole 
period of thirteen years to take any such 
measure. It is, therefore, quite clear, 
giving the most extensive meaniug to the 
words, “ other good and sufficient cause,” 
that it is impossible to say that, “ either 
from minority or other good and sufficient 
cause,” they were precluded from obtain¬ 
ing redress. 

We now come to what is certainly a 
very important point, namely, whether 
Regulation II. of 1805, extends to the 
present case, so as to enable the Govern¬ 
ment to sue, notwithstanding the lapse of 
time. Undoubtedly, the great object of 


the Regulation of 1805 was to prevent 
vexatious suits, in consequence of the liti¬ 
giousness that generally prevails among 
the natives of India, and, in all probability, 
it was not intended at that time to em¬ 
barrass the East India Company, or the 
Government of India. But, be that as it 
may, Regulation II. of 1805, sec. 2, cl. 2, 
expressly declares that this Regulation of 
Limitations should not be considered ap¬ 
plicable to any suit for the recovery of 
“ the public revenue,” or for “ any public 
right whatever” which might be instituted 
by or on behalf of Government, with the 
sanction of the Governor-General in Coun¬ 
cil, or by direction of any publio Officer 
or Officers who might be duly authorized 
to prosecute the same on the part of Go¬ 
vernment j or, secondly, to any claims on 
the part of Government, “ whether for the 
assessment of land held exempt from the 
public revenues without legal and sufficient 
title to such exemption, or for the re¬ 
covery of arrears of the publio Assessment, 
or for any other public right whatever.” 

Now, the question turns on the mean¬ 
ing that ought properly to be attached to 
these words, “ any other public right 
whatever.” Perhaps it would be too strict 
a construction to say that these words 
shall be construed precisely to be ejusdem 
generis with those matters which are 
mentioned before, namely, “ the assess¬ 
ment of land held exempt from the public 
revenue without legal and sufficient title 
to such exemption, or for the recovery of 
arrears of the public assessment $” but, 
although they may not be construed with 
that degree of strictness, yet they must 
be taken to depend upon the same prin¬ 
ciples, otherwise the word “ public” would 
have no meaning. 

This brings us to the consideration of 
the question, whether the recovery of 
these costs does or does not constitute a 
public claim ? The Statute, 3rd & 4th 
Will. IV., c. 41, has been read, and we 
need not go through it again. By virtue 
of that Statute, His Majesty in Council 
might give such directions as He thought 
fit to the East India Company, or other 
persons, for the prosecution of these suits, 
and also might make such orders for se- 
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curity and for the payment of costs as 
His Majesty iu Council should thiuk fit. 
Accordingly, it appears that an Order in 
Couuoil (a) was issued, with a view to 
carry into effect this Statute, and that 
Order iu Council directed the East India 
* i Company to appoint agents aud Counsel 
for the different parties in the appeals 
then pending, to do all such matters and 
things as had been usually transacted and 
done by agents in the prosecution of 
appeals. Now, we are of opinion, that 
these were all private acts between indi¬ 
viduals, and that they had not originally 
in their nature anything of a public cha¬ 
racter to be ascribed to them. It appears 
that His Majesty, by another Order in 
Council (6), directed that the East India 
Company should be “entitled to demand 
paymeut of their reasonable costs of bring¬ 
ing appeals to hearing by virtue of the 
said Act, to such amount and from such 
party aud parties, aud shall have a lien 
for the said costs on all monies, lands, 
goods, and property whatsoever which 
may be recovered in such appeals, and 
upon all deposits which may have been 
made, and all securities which may have 
been given in'respect of such appeals.” In 
other words, that Order iu Council placed 
the East India Company in precisely the 
same place and position as the winning 
party would have been in if an appeal had 
come on in its ordinary course. It appears 
to their Lordships that the nature of this 
transaction was originally of a private 
character. It continued to be of a private 
character, aud the only distinction that 
cau be drawn is this, that the East India 
Company are the agents to assert the 
right of the originally successful party to 
the costs incurred in the appeal. 

It has been observed iu the course of 
this discussion that other persons might 
have been appointed, aud nobody can for 
a moment say that, if it had pleased His 
Majesty iu His wisdom to appoint anybody 
else to conduct these proceedings and to 
realize the costs, the parties so appointed 
would not have sued as private indivi- 


(a) 2 Knapp’s P. 0. Cases, Appx. p. xxvii. 

(b) 2 Knapp’s P. C. Cases, Appx. p. xxix. 
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duals. It pleased His Majesty, however, 
to appoint the East India Company. Can 
the appointment of one particular agent 
change the whole character and nature of 
the transaction from beginning to end, 
and convert that which was originally a 
private transaction, and nothing but a 
private transaction, into a transaction of 
a public character so as to bring it within 
the terms of the Regulation on which we 
have commented 1 Their Lordships think 
that it did not. 

Their Lordships are of opinion, there¬ 
fore, that the decision of the Court below 
was right, and they will, therefore, hum-, 
bly recommend Her Majesty to affirm that 
decision, with costs. 


15th, 18th , and 19th June , 1860. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. the Lord Justice Knight 
Bruce, the Right Hon. the Lord Justice 
Turner, the Right Hon. Sir Edward Ryan, 
and the Right Hon. Sir John Taylor Cole¬ 
ridge. 

Assessor* ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir Jumes W. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adawlut at Madras. 

The Collector of Masuli- ) > , 

patam,* ... ... J A Ppdlant, 

versus 

Cavaly Vencata Narrain- ) 7 , , . 

APAH, ... ... / Respondent. 

Exposition of the law of escheat laid down in the 
Mitalcshara , ch. ii., sec. vii., art. 5, and the passages 
there cited. 

On the doath of a Brahmin without heirs, his 
estate escheats to the Crown as the Sovereign power 
in British India, subject however to the trusts and 
charges, if any, affecting the estate. 

Semble .—There is no distinction in this respect 
between the Sacerdotal Brahmins and the ordinary 
members of that caste. 

80th Jidy , 1860. 

The Lord Justice Knight Bruce : 

Of tire various questions that have 
arisen in this case, the only one which 

• 8, Moor®’* I. A., p. 500. 
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Hon, between the Brahmins who have 
been called “Sacerdotal Brahmins” and the 
ordinary members of the caste. For, as¬ 
suming that the Appellant’s title is to be 
governed by Hindoo law, aud assumiug 
that there is no valid distinction in this 
matter between sacerdotal and other 
Brahmins, their Lordships, for the rea¬ 
sons above stated, would be unable to 
concur in the judgment under review. 

Their Lordships, however, are not sa¬ 
tisfied that the Sudder Court was not in 
error when it treated the Appellant’s claim 
as wholly and merely determinable by 
Hindoo law. They conceive that the title 
which he sets up may rest on grounds of 
general or universal law. 

The las-t owner of the property in ques¬ 
tion in this suit derived her title under an 
express grant from the Government 'to 
her husband, a Brahmin, whom she suc¬ 
ceeded as heiress-at-law. If, upon her 
death, there had been any heirs of her 
husband, those heirs must have been as¬ 
certained by the principles of the Hindoo 
law; but by reason of the prevalence of a 
state of law in the Mofussil which renders 
the ascertainment of the heirs to take on the 
death of an owner of property, a question 
substantially dependent on the status of 
that owner. Thus the property being ori¬ 
ginally, and remaining, alienable, might 
have passed by acts inter vivos in succes¬ 
sion to British subject, to foreign European 
owner, to Armenian, to Jew, to Hindoo, 
to Mahomedau, to Parsee, or to any other 
person, whatever his race, religion, or 
country. According to the law adminis¬ 
tered by the Provincial Courts of British 
India, on the death of any owner, being 
absolute owner, any question touching the 
inheritance from him of his property is 
determinable in a manner personal to the 
last owner. This system is made the rule 
for Hindoos and Mohomedans by positive 
regulation ; iu other cases it rests upon 
the course of judicial decisions- But when 
it is made out, clearly that by the law ap¬ 
plicable to the last owner, there is a total 
failure of heirs, then the claim to the 
land ceases (we appreheud) to be subject 
to any such personal law; and as all pro¬ 
perty not dedicated to certain religious 
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trusts must have some legal owner, aud 
there can be, legally speaking, no un¬ 
owned property, the law of escheat inter¬ 
venes and prevails, aud is adopted general¬ 
ly in all the Courts of the country alike. 
Private ownership not existing, the State 
must be owner as ultimate Lord. Conse¬ 
quently, the claim of the Government, in 
the present instance, might have been 
considered with reference to this principle. 

In the case of The East India Company 
vs. The Mayor of Lyons (ante, p. 107), the 
question arose whether an alien could 
hold lauds in British India. Some of 
those lands were without the bounds of a 
Presidency town. It was decided, on ap¬ 
peal here, that that part of the law of 
England which disabled an alien from 
holding land against the claim of the 
Crown had not been introduced into 
India; but the reasons and principles of 
the decision do not appear to their Lord- 
ships to be inconsistent with the view 
that they take of the present controversy. 

In the present case, if the Hindoo law 
had expressly provided that, upon the 
death of a Brahmin without heirs, ordi¬ 
narily so-called, his property should pass 
to some definite person or class of 
persons i if, for instance, it admitted, in 
the case of a Brahminical succession, 
collaterals more remote than it would ad¬ 
mit iu the case of succession to a Soodi'a, 
there would be ground for excluding the 
title of the Crown, because there would, 
by Hindoo law, be some person in the 
nature of an heir capable of succeeding; 
but here the Sudder Dewanny Adawlut 
rests its decision ou what it terms “ the 
primary declaration of Menu that the pro¬ 
perty of a Brahmin shall never be taken 
by the KingThat declaration is con¬ 
tained in an article (see Menu t ch. ix., 
art. 189) which, assuming a complete 
failure of heirs, negatives the King’s 
right to Brahminical property, whilst it 
affirms his title to the wealth of all other 
classes in such circumstauces. In so deal¬ 
ing with the question, the Sudder Court 
was, we think, applying the actual or 
supposed Hindoo law, in derogation of 
the general right of the British Sove¬ 
reignty. 
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I w Their Lordships’ opinion is in favour of 

the general right of the Grown to take by 
escheat the land of a Hindoo subject, 
though a Brahmin, dying without heirs ; 
aud they think that the claim of the Ap¬ 
pellant to the Zemindary in question 
(subject, or not subject, to a trust) ought 
to prevail, uuless it has been absolutely, 
or to the extent of a valid and subsisting 
charge, defeated by the acts of the wido\i? 
Lutclnnedavamah, in her life-time. In 
the latter case, the Government will, of 
course, be entitled to the property sub- 

* ject to the charge. 

* It follows that the decree of the Sudder 
Adawlut cunnot stand. The manner'iu 
which it ought to be varied depends upon 
the decision of the questions which have 
been raised on this appeal touchiug the 
effect of the acts of Lutchmedavamah in 
her life-time. On none of these has the 
&udder Adawlut adjudicated. On some of 
them, as, for instauce, the effect of the 
Collector’s acts in 1841, it is particularly 
desirable to have the judgment of that 

yp Court. Again, it appears to their Lord- 
^ ships very doubtful whether the preseut 
record affords the materials requisite for 
the satisfactory decisiou of some of those 
questions. There is little, if any, legal 
evidence of the nature of the advances 
made to the widow, or of the necessity 
for them. It may be also material to 
know what was the nature aud what the 
effect of the proceedings by which the 
execution of the Razeenamah was suspend¬ 
ed. In these circumstances, their Lord- 
t ships, though they would have been glad 
[ to determine, if they could, this long liti¬ 
gation by a final decree, do not feel that 
they can safely do more than remit the 
case to the Sudder Adawlut for further 
hearing, with a declaration that the 
general right of the Government by 
escheat (subject, or not subject, to a 
trust) has been established. It is ri<dit, 
however, to state further their Lordships’ 
opinion, that the proceedings of the Sud¬ 
der Adawlut , under the dates of the 27th 
of October, 1853, and the 21st of Octo- 
f ber, 1854, do not constitute any bar to 
the title of the Appellant in this suit; 
but that they do amount to an award of 


' possession, with which, in the present state 
of the cause, and until its final adjudica¬ 
tion, theitf Lordships will not interfere. 

Their Lordships desire again to suggest, 
for the consideration of the parties?"that 
some arrangement for the surrender of 
the Zemindary to Government, upon pay¬ 
ment of what is due to the Respondent 
for the advances actually made, would 
probably meet the real justice of the case, 
and save both parties from protracted liti¬ 
gation. 

There will be no costs of this appeal. 
The costs in India will be dealt with by 
the Court to whom the cause is remitted. 

It is remitted with the declaration as 
to the right of the Crown by escheat, 
without touching the question of trust," 
or no trust (a). 


11th July , 1859 ; and 27th <k 28th June , 
1860 . 

Present at the first hearing, on the 11th July, 
1859 : The Right Hon. Lord Kingsdown, 
the Right Hon. Thomas Erskine, the Right 
Hon. Dr. Lushington, the Right Hon. Sir 
Edward Ryan, and the Right Hon. Sir 
Lawrence Peel. 

Present at the second hearing, on the 27th 
and 28tli J une, 1860 : The Right Hon. Dr. 
Lushington, the Right Hon. Sir Edward 
Ryan, and the Right Hon. Sir John Taylor 
Coleridge. 

Assessor,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Supreme Court at 
Calcutta . 

Tmomas Eales Rogers,* ... Appellant , 
versus 

Rajendro Dutt, and others, Respondents. 

In the case of a wrongful act producing damage, 
the injured party has the same remedy by action 
against the doer, whether the act is the latter’s 
own or done by order of Government. 

The Supreme Power is civilly irresponsible for 
.^i U< £ US acts > hut its agents are personally respon¬ 
sible for them, Government being at the same time 
morally bound to indemnify its agents. 


(a) See the further report of this case, on the 29th 
and 30th November, 1861. 

# 8, Moore’s I. A., p. 103. 
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When damage is occasioned by a wrongful act, 
i. e., an act which the law esteems an injury, malice 
is not a necessary ingredient to the maintenance of 
an action. . , , .. 

The foundation of every action of tort, malice 
apart, is an not wrongful and which may be quali¬ 
fied as an injury, an invasion of some legal right. 
The act should not only produce damage, but 
should also bo unlawful and injurious. 

Held, reversing the judgment of the Calcutta 
Supreme Court that, under the circumstances, ma¬ 
lice not being alleged or proved, the order issued 
to the Bengal Pilot Service by Appellant in his 
official capacity as Superintendent of Marine, pro¬ 
hibiting them from allowing the Respondents’ tug 
to tow any ship in their pilotage charge, whereby 
Respondents sustained loss of profits, was not a 
wrongful act for which a suit for damages could be 
maintained ; the Government, as any other master, 
being lawfully empowered to restrict its servants 
as to those to be employed under them or co-operat¬ 
ed with. 

Case being under appealable value, special leave 
to appeal granted with reference to the important 
question of law involved therein. 

11th July, 1859. 

Tiieir Lordships gave leave to appeal 
on security being given to the amount of 
£100, for costs. 

30th July, 1860. 

The judgment of their Lordships, pre¬ 
pared by Sir John T. Coleridge, was now 
delivered by 

The Right Hon. Dr. Lushington : 

This was an appeal from the Supreme 
Court of Calcutta. The Respondents were 
the Plaintiffs iu that Court, and their 
plaint recited that they, before the com¬ 
mitting of the grievances complained of, 
had been, and then were, the owners of a 
steam-tug called The “ Underwriter” em¬ 
ployed for hire in towing ships to and 
from the port of Calcutta, and in the re¬ 
ceipt of large profits from such employ¬ 
ment j and that the Defendant was an 
officer in the public service of the East 
India Company, having the name and 
style of the Superintendent of marine, 
and that, as such, he was invested with 
the chief authority and control over all 
the officers of the Bengal Pilot service 
employed by ti e Company on theHooghly 
river for the purpose of piloting vessels 
thereon to and from the said port; and 
that the said officers of the Bengal pilot 


service were the only pilots who, upon 

the said river, exercise the calling of pi¬ 
lots, and take pilotage charge of inward 
and outward bound ships; and that iu 
consequence of the perils of the naviga¬ 
tion, no ship can with safety proceed in¬ 
wards or outwards, or be duly navigated, 
except in charge of a competent pilot. 
After these recitals, the plaint charged 
that the Defendant wrongfully and un¬ 
justly contriving and intending to injure 
the Plaiutiffs, and to prevent them from 
continuing to employ their said steam-tug, 
wrongfully and injuriously issued and 
published a certain order addressed to the 
said officers of the Bengal pilot service, 
whereby he, as such Superintendent of 
marine, strictly prohibited them from al¬ 
lowing the said steam-tug to take any ship 
in tow of which they should have charge. 
It then stated the period during which 
the order remained in force; the depriva¬ 
tion of employmeut during that time ; 
and the consequent loss of profit, laying 
the damage at Rs. 20,000. To this plaiut 
the Appellant pleaded three pleas, on the 
first only of which, being the plea of not 
guilty, the question before their Lordships 
arises. The allegations in the induce¬ 
ment by way of recitals must be taken to 
have been admitted by the Defendant j 
and supposing the direct allegations which 
are in issue to have been proved, in such 
sense as to make the action maintainable, 
no question was made before us as to the 
amount of the damages awarded : the 
point for consideration, therefore, is, whe¬ 
ther upon the evidence in the case this 
action is maintainable. 

As their Lordships view the evidence, 
the facts appear to be the following :—The 
Bengal pilots are an organised body, under 
the control of the Superintendent of ma¬ 
rine, which office, at the time in question, 
was filled by the Defendant. They form 
by far the larger part of the Calcutta pilots, 
and on them devolves the almost indispen¬ 
sable duty of piloting vessels up and down 
the Hooghly to and from the sea and port 
of Calcutta. Tugs are constantly required 
for bringing vessels up ; aud the Plaintiffs 
were owners of one, a steam-tug, The 
“ Underwi'iter” employed iu this service. 
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Tor such service there are two rates of 
payment, one called the Government cer¬ 
tificate, iu which the amount is regulated 
by a tariff according to the time employ¬ 
ed ; the other depending on the special 
contract between the parties. On the 
20th of September, 1857, when the mu¬ 
tiny in India was in full vigor, Her Majes¬ 
ty’s ship “ Belleisle ” entered the Hooghly, 
bringing troops for the public service. 
The Captain of The “ Underwriter ,” Fox, 
who was seeking employment, went on 
board and offered to take her up. At this 
time a Bengal pilot was in charge of her. 
Fox declined to take her on the terms of 
the Government certificate, and asked a 
much larger sum, first Rs. 3,000, and fi¬ 
nally Rs. 2,500. The Captain, not choos¬ 
ing to incur the responsibility of agreeing 
to this demand, telegraphed once and 
again to Beadon, the Secretary to the Go¬ 
vernment of India, stating, on the second 
occasion, the demand, that his pilot re¬ 
quired a powerful tug, and asked what 
amouut he might offer. On the receipt of 
this second application, Mr. Beadon com¬ 
municated to the Defendant, with a letter 
stating what had passed, and concluding 
with these words :—“ What had better be 
done ?” The Defendant immediately went 
to Beadon, and gave him his opinion that 
the charge was exorbitant \ that it was 
Beadon’s duty to take steps to prevent 
such charges being made for ships coming 
in with troops j that the rate of charge 
might otherwise increase from day to day 
with the increasing necessities of the Go¬ 
vernment ; and added, that if he left the 
matter to him, he would proceed to The 
Bankshall (the place of rendezvous for the 
Bengal pilots) and direct one of the of¬ 
ficers to see the owners of the tug, and 
tell them that if they did not send down 
immediately an order to take the troops 
iu tow, he would issue an order to the of¬ 
ficers of the pilot service, strictly prohi¬ 
biting them from allowing The “ Under¬ 
writer” to take any ship in tow of which 
they had pilotage charge. To this Beadon 
answered, ‘‘ I think you would do right ” 
and so left it with the Defendant to dis¬ 
pose of the matter. What the Defendant 
said he would do, he immediately did. 


The Government terms were still refused 
by the Plaiutiffs. and the service was un¬ 
performed by them. Whereupon, on the 
22nd of September, by the direction of the 
Defendant, the order complained of was 
issued, aud remained in force until the 
19th of October, when, by the direction of 
the Government, it was rescinded ; aud it 
is for the loss of employment during this 
interval, that the action has been brought 
and the damages awarded. 

On this state of facts it does not appear 
to their Lordships material to consider 
whether the demand made on the part of 
the Plaintiffs was exorbitant or not, nor 
whether the opinion expressed by the De¬ 
fendant, and on which he subsequently 
acted, was founded in good policy, or 
otherwise. Neither does it seem to them 
to conclude the question in the actiou, 
that the act complained of is to be consi¬ 
dered as the act of the Government, and 
that in the part which the Defendant took 
in it he acted only as the officer of the 
Government, intending to discharge his 
duty as a public servaut with perfect good 
faith, and with an entire absence of any 
malice, particular or general, against the 
Plaintiffs. For if the act which he did 
was in itself wrougful, as against the 
Plaintiffs, and produced damage to them, 
they must have the same remedy by ac¬ 
tion against the doer, whether the act 
was his own, spontaneous and unautho¬ 
rized, or whether it were done by the or¬ 
der of the superior power. The civil ir¬ 
responsibility of the Supreme power for 
tortuous acts could not be maintained 
with any show of justice, if its agents 
were not personally responsible for them ; 
in such cases the Government is morally 
bound to indemnify its agent, and it is 
hard on such ageut when this obligation 
is not satisfied ; but the right to compen¬ 
sation in the party injured is paramount 
to this consideration. Neither in the case 
of damage occasioned by a wrougful act, 
that is, an act which the law esteems an 
injury, is malice a necessary ingredient to 
the maintenance of the action : an impri¬ 
sonment of the person, a battery, a tres¬ 
pass on land, are instances, aud only in¬ 
stances, in which the act may be quite 
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innocent, even laudable, as to the inten¬ 
tion of the doer, and yet, if any damage, 
even in legal contemplation, he the con¬ 
sequence, an action will lie. 

But the foundation of every action of 
tort, apart from the question of malice, 
is ail act wrongful, and which may be 
qualified legally as an injury. This posi¬ 
tion is not contravened in the very able 
and learned judgment of the Court below ; 
indeed, it is assumed as the principle of 
decision, and the wrougful act relied on 
is stated to be, the invasion of “ the right 
of the Plaintiffs to employ their vessels in 
towage ; in other words, the right of exer¬ 
cising their lawful trade or calling, without 
undue hindrance or obstruction from 
others.” No doubt an act which, primd 
facie , would appear to be innocent and 
rightful, may become tortuous if it invades 
the right of a third person. A familiar 
instance is, the erection on one’s own land 
of anythiug which obstructs the light of a 
neighbour’s house : primd facie , it is law¬ 
ful to erect what one pleases on oue’s own 
land i but if by twenty years’ enjoyment, 
the neighbour has acquired the right to the 
unobstructed transmission of the light 
across that land, the erection of any .build¬ 
ing which substantially obstructs it, is an 
invasion of the right, and so not ouly does 
damage, but is unlawful and injurious. 

The question then is, whether, in this 
sense, the Defendaut has been guilty of a 
wrongful act. On the one hand, the Go¬ 
vernment has frequent occasion to have 
vessels towed up the river, and it desires 
to have this done by the owners of tow- 
ing-vessels on certain terms which it be¬ 
lieves to be just i and it keeps in its ser¬ 
vice a body of pilots, who have the charge 
of vessels coming up the river j and it is 
assumed that practically, the discretion, 
for the time being, of employing the par¬ 
ticular towing vessel that is to bring up 
a ship, is vested in the pilot who has her 
in charge. The Plaintiffs decline to deal 
with the Government on the terms which 
it desires to deal on, and in a particular 
case insist on what appears to the Govern¬ 
ment not only to be an unreasonable de¬ 
mand in itself, but likely, as a precedent, 
to be injurious to the public interests, if 
131—34 



yielded to in this particular instance. If 
the Plaintiffs have the right, as undoubt¬ 
edly they have, of prescribing what terms 
they please for the services they are to 
render, it cannot be doubted that the Go¬ 
vernment has an equal right to accept or 
refuse to deal with the Plaintiffs on those 
terms : to say, “VVe will employ you only 
if you will accept such or such a remu¬ 
neration.” And, if the prohibition coin- 
plaiued of had been limited to pilots in 
charge of vessels in the public service, we 
suppose no one would have imagined for 
a moment that there was anything wrong¬ 
ful in it, or that any action could be 
maintained on account of it, however pre¬ 
judicial its consequences might have been 
to the Plaiutiffs’ business ; nor could it 
have made any difference if there were no 
vessels to be towed up but those in the 
service of the Government, although the 
consequence would have been directly a 
total loss of employment by the Plaintiffs ; 
for their right to exercise their calling 
must be understood only as co-extensive 
with, and not as overriding, the right of 
the public or of individuals.to deal with 
them or not, at their pleasure : the right 
to buy or to refuse to buy is as much to 
be regarded as the right to sell or to re¬ 
fuse to sell. 

But the prohibition certainly goes be¬ 
yond this: it forbids the officers of the 
pilot service from allowing The “ Under - 
writer ” to take any ship in tow of which 
they have pilotage charge j aud the questiou 

is, whether this difference in extent makes 

it, as against the Plaintiffs, wrongful. 
Their Lordships are of opinion that it does 
not. For the interests of the community, 
aud without any legal obligation, the Go¬ 
vernment has organized a body of pilots ; 
it does not appear that any law forbids 
the employment of a pilot who is not of 
that body, and, indeed, it was proved that 
there were other pilots exercising their 
calling in the port of Calcutta on whom 
the Government prohibition would have 
had no effect. The Government certainly, 
as any other master, may lawfully restrict 
its own servants as to those whom they 
shall employ under them, or co-operate 
with in performing the services for the due 
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performance of which they are enrolled 

and taken into its service. Supposing it 
had been believed, that The “ Underwriter ” 
was an ill-found vessel, or in any way unfit 
for the service, might not the pilots have 
beeu lawfully forbidden to employ her un¬ 
til these objections were removed ? Would 
it not, indeed, have been the duty of the 
Government to do so? And, is it not 
equally lawful and right when it is honest¬ 
ly believed that her owners will only ren¬ 
der their services on exorbitant terms ? As 
regards individual owners of vessels, of all 
but those employed on its own account, 
the Government, by its pilots, co-operates 
with the Plaintiffs in the services of bring¬ 
ing their vessels safely into port j may Tt 
not refuse that co-operation so long as it 
believes the demand made by them un¬ 
reasonable, and likely to be prejudicial to 
its own interests, that is, the interests 
of the public? Their Lordships think 
this question can admit of only one an¬ 
swer, aud if so, the prohibition issued by 
the Defendant in its whole extent was a 
lawful act, and did not interfere injurious¬ 
ly with any right of the Plaintiffs. 

It will be observed that their Lordships 
are only dealing with a case in which no 
malice, in the most general sense of the 
term, is imputed, or proved against the 
Defendant. It is unnecessary to consider 
what would have been their judgmeut in 
a case in which the Defendant had given 
the same advice to the Government, and 
done the same act towards the Plaintiffs 
from any indirect motive, or with direct 
malice against them. It is enough to say, 
that the decision of such a case would 
turn on totally different principles from 
the present. 

It will be observed also that their Lord- 
ships’ reasoning identifies the act of the 
Defendant with the approbation of the 
Secretary to the Government $ and they 
do this, not forgetting his letter to the 
Defendant, dated on the 15th October in 
which the Defendant is censured foi^his 
act, and directed to recall it ; for their 
Lordships think that the evidence of the 
Defendant, uncontradicted by the evidence | 
of Beadon, clearly establishes that the 
Defendant acted with his approbation. I 


To him application had first been made 
for directions by the C.iptain of Tho 
“ Belleisle” aud he sought advice of the 
Defendant, accepted the advice which was 
given in good faith, and could not have 
been withheld without breach of duty ; 
and if so, the character of the act cannot 
be changed by the change of opinion sub¬ 
sequently manifested, or by the censure 
which it was thought right to inflict upon 
the agent. 

This case was disposed of in the Court 
below in a very learned and elaborate 
judgment, to which their Lordships have 
given the full consideration it deserves, 
though they cannot accede to all the con¬ 
clusions of that judgment. The appeal 
has been very ably argued at the Bar ; 
but their Lordships have not thought it 
necessary to review and distinguish the 
many cases cited, either in the judgment 
of tho Court below or iu the argument. 
It seems to them that when the legal 
principles to which they have adverted 
are applied to the facts of this case, its 
decision turns on a very plain and ele¬ 
mentary point: it is essential to an action 
in tort that the act complained of should, 
under the circumstances, be legally wrong- 
1 ful as regards the party complaining * that 
is, it must prejudicially affect him in 
some legal right; merely that it will, 
however directly, do him harm in his in¬ 
terests, is not enough. Cases are of daily 
occurrence in which the lawful exercise of 
a right operates to the detriment of 
another, necessarily and directly without 
being actionable. The present case ap¬ 
pears to their Lordships to be no more, 
and they will, therefore, humbly advise 
Her Majesty that the judgment of the 
Court below ought to be reversed, and 
that the costs of the appeal should be 
borne by the llespondents. 
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28th and 29th June, 1860. 

Present : 

Members of the Judicial Committee ,—The 
.Right Hon. Lord Kingsdown, the Right 
Hon. Dr. Lushington, and the Right Hon. 
Sir Edward Ryan. 

Assessors,— The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

Ram Gopal Mookerjea,* ... Appellant, 
versus 

S A M u EL Mas setk aud ) R denU 
Thomas J. Kenny, ... j r 

M., one of the Respondents, coming to an amica¬ 
ble settlement with R., the Appellant, agreed, by 
an Ikramamah, to pay the latter, by two fixed in¬ 
stalments, a sum of Rs. 25,000, in full satisfaction 
of the sum of Rs. 33,589-15-3 due by K., the other 
Respondent, to R. R., on the other hand, agreed 
to remit the balance in consideration of the due 
payment of the instalments. It was further provided 
by the agreement, that in default of payment agree¬ 
ably to the condition written, the remitted money 
should be due and payable. ^ The document was 
quite silent on the point of fixing the place of pay¬ 
ment, nor could it be fixed by evidence of any es¬ 
tablished custom. The instalments were paid, but 
later than at the specified days. The money was, 
however, tendered earlier to R. s Mookhtar , who re¬ 
fused to take it in R.’s absence and without inter¬ 
est. In a suit by R. to recover the remitted money, 
for failure of the Respondents to carry out the 
terms of the Ikramamah, Held — 

That there was nothing in the agreement which 
made the payment of the instalments on the days 
fixed on as of the essence of the contract. That a 
strict legal tender was not necessary, and that the 
Court was satisfied that there had been a bond fide 
endeavour on the part of Respondents fairly. The 
Court was further of opinion that the nice technica¬ 
lities of the English law ought not to be applied 
to the case, but that the Court must look at the 
agreement with a view to see what the real inten¬ 
tion of the parties was, and must enquire whether 
it appeared upon the evidence that there appeared 
any failure by Respondents in the substantial per¬ 
formance of the contract, and if there had been any 
default, to whom such default was attributable. 

18th July, 1860. 


It appears that the Appellant was the 
lessee of certain lands in the Zillah of 
Jessore, and that the Respondent, Kenny, 
who was the proprietor of several indigo 
foctories in that District, was uuder lessee 
of a portion of the property. 

The Appellant alleged that a large sum 
was due to him from Kenny for rent, aud 
he brought several actions in the Zillah 
Court of Jessore to recover the amount, 
and issued attachments against Kenny’s 
factories and other property. 

In 1850, while this litigation was pend¬ 
ing, the other Respondent, Masseyk, in¬ 
tervened, aud alleged that he had become 
the purchaser of the interest of Kenny, 
and he objected to any sale being made 
under the attachments. 

He obtained an order to stay the sale 
under four of the attachments, from which 
order the present Appellant appealed to 
the Sudder Dewanny Adawlut, and that 
appeal was pending at the time when the 
engagement on which the question before 
us was raised, was entered iiito by Mas- 
seyk j besides which three other execution 
of decree cases were pending for trial in 
the Zillah , aud other actions were brought 
by Masseyk against the Appellant. 

In this state of things the instrument 
in question was executed by Masseyk, on 
the 25th of September, 1850. 

It is in the Bengalee form aud language, 
and is addressed by Masseyk to the Ap¬ 
pellant. It recites the circumstances al¬ 
ready stated, aud that Masseyk was de¬ 
sirous of coming to an amicable settlement 
for the money due to the Appellant, that 
the amount due to the Appellant from 
Kenny had beeu proved to be Rs. 83,589. 
15 as. 3 p., and of which under an ami¬ 
cable settlement Masseyk had agreed to 
pay to the Appellant Rs. 25,000, and that 
the Appellaut had agreed to receive that 
sum and make a remission. 


The Right Hon. Lord Kingsdown : 

This is a suit brought by the Appel¬ 
lant to recover Rs. 12,829, alleged to be 
due to him from the Respondents uuder 
an Ikramamah, or agreement. 


* 8, Moors’s I. A., p. 239. 
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The agreement then states that certain 
sums had already beeu received by the 
Appellaut in part of the Rs. 25,000 ; that 
at the time of the execution of the instru¬ 
ment Rs. 10,000, more had been paid to 
the AAppellant through his Mookhtar, leav¬ 
ing Rs. 12,713 i and that Masseyk agreed 
to pay this sum, with interest, from the 
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st Bhadoon (16th August, 1850) by two 


instalments, one of Rs. 6,000, for princi¬ 
pal, on the 10th Magh (22nd of January, 
1851), and the other of Rs. 6,710, for 
principal, on the 10th Chyet (23rd of 
March, 1851). In what way the interest 
was to be paid we will consider presently. 
The payments were to be endorsed on the 
back of the Ikrar; then follow these 
words :—“ And whatever sum of money 
I may at any time pay, you will first de¬ 
duct the interest money out of that, and 
oredit the balance for principal.” 

The factories are then pledged for the 
payment of this money, as well as the 
personal liability of 1 Masseyk. Then fol¬ 
low these words :—“ If I fail to pay the 
whole of the money due to you, together 
with interest, after deduction of the re¬ 
mitted money, agreeably to the condition 
written, then the remission of the money 
that you have now made under the ami¬ 
cable settlement is not to hold good, and 
the said remitted money will be justly 
due by me, and you will realize it by the 
sale of the hypothecated factories, and 
from me, my heirs, representatives, and 
executors, and in the event of any other 
person purchasing the said factories from 
the said purchaser.” Provision is then 
made for putting an end to the several 
suits subsisting between the different 
parties. 

It is to be observed that, although the 
debt from Kenny to the Appellant might 
be Rs. 33,589. 15 as., 3 p., it by no means 
followed that the property which Masseyk 
had purchased was liable to the payment 
of the whole of that sum ; and, whatever 
might be the liability of the property, 
Masseyk was, previously to this agree¬ 
ment, under no personal liability. By 
the agreement he made himself personally 
liable to the extent of Rs. 25,000, for the 
debt of another; of which sum nearly half 
was actually paid at the time j aud these 
payments made, and to be made, were part 
of an arrangement for a general settle¬ 
ment of the various disputes then pending 
between the parties, and for the dismissal 
of the suits. 

There is nothing in the agreement 
which makes the payment of the instal¬ 


ments on the days fixed on the essence of 
the contract, unless that stipulation is to 
be inferred from the words, “ If I fail to 
pay agreeably to the condition written.” 

Instead of there being in any other part 
of the agreement anything to favour this 
construction, the nature of the engage¬ 
ments on each side, and the clause to 
which we have referred as to any pay¬ 
ments on account being applied first to 
payment of interest, appear to us to furnish 
an implication to the contrary. 

It being a part of the agreement that 
the suits in the Zillah Court aud the Sud- 
der Dewanny Court should be abandoned, 
the Vakeels of both parties, on the day of 
the date of the agreement, brought it under 
the notice of the Sudden: Dewanny Court 
by petition. It was also, on the same day, 
brought to the notice of the Zillali Court. 

The first instalment of Rs. 6,000, be¬ 
came due on the 22nd of January, 1851 : 
it was not actually paid till the 21st of 
March, 1851. 

The second instalment became due on 
the 23rd of March, 1851, and was not re¬ 
ceived by the Appellaut until the 5th of 
July, 1851. Under these circumstances 
the Appellant has brought his action 
against Masseyk aud Kenny, insisting that 
the agreement has not been performed ac¬ 
cording to its tenor, and that he is, there¬ 
fore, entitled to receive the payment of 
the whole amount of 8,000 aud odd rupees, 
which, he says, were only to be remitted 
on the condition of the less sums being 
paid punctually ou the specific days men¬ 
tioned in the agreement. 

On the part of the Respondent it is 
contended, that payment on the day was 
no esseutial part of the contract; that 
this is not the case of a creditor engaging 
to remit to his debtor a portion of his de¬ 
mand in consideration of his making pay¬ 
ment of smaller sums punctually at fixed 
periods, in which case the punctuality of 
payment is the only consideration which 
the creditor receives for his indulgence ; 
that this case does not, therefore, fall 
within the principle of Ford vs. The Earl 
of Chesterfield (19 Beav. 428), relied on 
by the Appellant, but is a case in which a 
third person,, being under no liability, 
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consents to incur that liability, aud binds 
himself in a penalty for the due perform¬ 
ance of his engagement. 

The Judges of the Zillah Court, and all 
Judges of the Sudder Court, have decided 
agaiust the claim of the Plaintiff, the 
present Appellant; and their Lordships 
have to consider whether any sufficient 
reasons have been urged for disturbing 
those decisions. 

Their Lordships are of opinion, that 
they ought not to apply to this case the 
nice technicalities of English law, that 
they must look at the agreement with a 
view to see what the real intention of the 
parties was, and must inquire whether it 
appears upon the evidence that there has 
been any failure by the Eespondents in 
the substantial performance of the con¬ 
tract, and if there has been any default, 
to whom such default is attributable. 

It appears to their Lordships to be suf¬ 
ficiently proved, that on the 10th Magh, 
the Respondent, Masseyk, through his 
Mookhtar, offered to pay to Deb Coomar 
Rae, the Mookhtar of Appellant, in the 
Zillah of Jessore, the sum of Rs. 0,000, 
as the first instalment due under the 
agreement, and that Deb Coomar Rae de¬ 
clined to receive it, alleging that he had 
not in his possession the Ikrarnamali on 
which the receipt of the money was to be 
indorsed. This instrument is said to 
have been in the possession of the Appel¬ 
lant himself, who resided at some distance 
from Jessore. 

It is objected, on the part of the Appel¬ 
lant, to this offer : First, that the offer 
did not include the interest which ought 
at that time to have been paid. Second, 
that Deb Coomar Rae had no authority 
to receive the money on behalf of the Ap¬ 
pellant. Third, that the Respondent was 
bound to seek out the Appellant on the 
day of payment, and to tender to him the 
exact amount of principal aud interest 
then due. 

First. Their Lordships, on considera¬ 
tion, are of opinion (contrary to the im¬ 
pression which they at first entertained) 
that by the agreement the interest on the 
Rs. 12,719, up to the day of payment 
was to be paid at the same time with the 
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Rs. 6,000, aud that, therefore, if it were 
necessary to prove a strict legal tender, 
such tender was not made ; but they are 
satisfied that the omission to include the 
interest arose merely from a misapprehen¬ 
sion of the ambiguous words of the agree¬ 
ment, aud that such omission was not the 
reason why the money was refused, aud 
they think that a strict legal tender was 
not necessary. 

Second. They are by no means satisfied 
that Deb Coomar Rae had not authority 
to receive the money. He has not been 
examined by the Appellant, and he was 
summoned as a witness by the Respon¬ 
dent and he failed to appear. He was the 
person through whom, if the attachments 
against the property had been prosecuted, 
the money would have been recovered, 
and to whom it would have been paid in 
the Zillah Court; and he was, therefore, 
the person to whom the Respondent might 
well imagine that the Ikrarnamah , on 
which the payment of the money was to 
be endorsed, would be transmitted by the 
Appellant. There seems no improbability 
in the statement of the Respondent’s wit¬ 
nesses that Deb Coomar Rae said that he 
would send for the Ikrarnamah that the 
indorsement might be made upon it. 

Third. There seems to have been un¬ 
certainty on both sides as to the place at 
which the Ikrarnamah was to be produced 
and the money was to be paid. The in¬ 
strument was executed at Calcutta, where 
the Appellaut had Mookhtar ; it related to 
property at Jessore, where the Appellant 
had another Mookhtar. The deed had been 
sent from Calcutta to be produced in the 
Zillah Court of Jessore. The Appellaut 
resided at Beernugger, and had a place of 
business at Kishnuggur. It is stated by 
the Respondent that it was verbally set¬ 
tled, after the execution of the Ikrar, that 
the money should be paid to the Appel¬ 
lant’s Mookhtar in the Zillah of Jessore, 
and that the Appellaut would send the 
Ikrar to him. There is, however, no proof 
of this. On the other hand, the Appellaut 
does not allege that there was any place 
fixed, either by agreemeut or by custom, or 
by rule of law, where the payment should 
be made. He suggests, indeed, at different 
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times in the course of the proceedings, 
that the payment or tender might have 
been made to his Mooklitar at Calcutta, or 
to himself at his house at Beernugger, or 
at the house of the Malzamendar of the 
Ejarah. To these the place of business 
of the Appellant at Kishnuggur was add¬ 
ed in the discussion at our Bar as a pro¬ 
per place for making the tender. 

Upon the whole their Lordships are sa¬ 
tisfied that there was a bond fide endea¬ 
vour on the part of the Respondent fairly 
to perform his engagement, and that there 
is much reason to believe, with some of the 
Judges in the Court below, that there was 
a desire on the part of the Appellant to 
throw obstacles in the way of the per¬ 
formance, in order to obtain payment of 
the penalty which he expected would be 
the consequence of non-performance. 

The principle of these observations ap¬ 
plies to the second instalment as well as 
the first, and their Lordships have arrived 
without hesitation at the conclusion that 
the main ground of the appeal entirely 
fails, and that if the Appellant has re¬ 
ceived the full amount of the principal 
sum of Rs. 12,719, with interest upon 
that sum till the time of payment, he has 
received everything which he cau justly 
claim. 

They are not, however, satisfied that he 
has received the full amount of interest 
which he might reasonably demand; be¬ 
cause it appears that with respect to the 
last instalment there was an interval of 
several months, during which time no in¬ 
terest was calculated, the delay of pay¬ 
ment during that period having arisen, as 
it is suggested, from the accidental ab¬ 
sence of the European Judge from Jessore. 
It appears, however, that this point is 
not stated in the reasons of appeal laid 
before the Sudder Court, nor does it ap¬ 
pear to have been suggested below. The 
sum would, probably, have been allowed 
if it had been asked, and if it had been 
refused the amount would have been far 
below that for which an appeal to this 
country can be brought. 

Under these circumstances, their Lord- 
ships think they would not be justified in 
modifying on this ground the order which 
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they must humbly advise Her Majesty to 
make, namely, an order that this appeal 
be dismissed, with costs. 


3rd December , 1860. 

Present : 

Members of the Judicial Committee ,—The 

Right Hon. Lord Chelmsford, the Right 

Hon. the Lord Justice Knight Bruce, the 

Right Hon. Sir Edward Ryan, and the 

Right Hon. the Lord Justice Turner. 
Assessors ,—The Right Hon. Sir Lawrence 

Peel, and the Right Hon. Sir James W. 

Colvile. 

On Appeal f rom the Sudder Dewanny 
Adawlut at Agra in the North - 
Western Provinces. 

Luckmee Chund, aud others,* Appellants , 
versus 

Zorawur Mull, aud others, Respondents. 

A contract was entered into at Rutlani, in the 
Independent State of Malwa, for the establishment 
of a partnership which was to be carried on prin¬ 
cipally at Muttra, where all the transactions were 
to be conducted by means of the capital embarked 
in the concern at that place. Advances were made 
from time to time according to the terms of the con¬ 
tract; but the undertaking at last turned out un 
profitable and losses were incurred. On the Ap¬ 
pellant claiming for a balance of ten lacs of rupees 
arising out of these partnership transactions, the 
question whether the cause of action arising out of 
the contract, occurred within the jurisdiction of the 
Zillah Court of Agra, was decided by their Lord- 
ships in the affirmative, on the grounds— 

1. That Muttra was the central place of busi¬ 
ness, where the partnership books were kept, and 
the partners would have recourse to those books 
for the purpose of ascertaining the state of the 
transactions between them ; and, 

2. That, if in the result, a balance was due to 
the Appellants, Muttra would be the place where 
the payment would have to be made. 

The Right Hon. Lord Chelmsford : 

The proceedings of the Plaintiffs in 
this cause have not beeu particularly ex¬ 
peditious, as we are now dealing with a 
decree of the Sudder Court made ih the 
month of June, 1852, affirming a decree 
of the Zillah Court, by which the Plain¬ 
tiffs’ suit was dismissed on the ground of 
want of jurisdiction. 

* 8, Moore’s I. A., p. 29 i. 
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The only question which their Lord- 
ships have to determine is, whether the 
contract which was entered into between 
the parties, or the cause of action arising 
out of that contract, occurred within the 
jurisdiction of the Zillah Court of Agra. 

If this question had depended upon the 
authority of Salig Ram to enter into any 
contract by which he could bind the Res¬ 
pondents, probably their Lordships would 
have determined that there was no evi¬ 
dence whatever to show that he possessed 
any such authority, because in the peti¬ 
tion which he had presented to the Resi¬ 
dent of Indore, and which was put in by 
the xVppellants themselves and made part 
of their evidence, Salig Ram distinctly 
states that no partnership existed between 
him and the Respondents \ and if he were 
merely the Gomastah of the Respondents, 
he could have no power in that character 
alone, to biud them to any such partner¬ 
ship as it is alleged he entered into. But 
whether this is so, or not, it is quite clear 
that the letter which was put in evidence 
by the Appellants, and which was written 
by one of the Respondents, amounts either 
to a contract of partnership or to a rati¬ 
fication of what had been previously done 
by Salig Ram. Now, although that con¬ 
tract was entered into at Rutlam, yet it 
was for the establishment of a partnership 
which was to be carried on principally at 
Muttra, where all the transactions were 
to be conducted by means of the capital 
embarked in the concern at that place. 

The partnership having been thus es¬ 
tablished, advances were made from time 
to time, according to the terms of that 
partnership. Money was transmitted to 
Indore and other places. So far as those 
advances were from time to time made, 
though they did not constitute any debt 
upon which there would be any cause of 
action arising to the Appellants, yet they 
were made in pursuance of the partnership 
contract, and if the speculation had been 
a successful one, the profits would, of 
course, have gone to countervail the ad¬ 
vances. But it turns out that the under¬ 
taking was unprofitable, and that losses 
were incurred, and the claim which is now 
made being the cause of action alleged by 

305—808 


the Appellants, is for a balance of ten 
lacs of rupees arising out of these partner¬ 
ship transactions. 

Now, where can it be said that the 
cause of action, supposing it exists for 
that balance, properly arose 1 Muttra 
was, undoubtedly, the central place of 
business ; at Muttra the partnership books 
were kept; at Muttra the partners would 
have recourse to those books for the pur¬ 
pose of ascertaining the state of the trans¬ 
actions between them ; and if, in the re¬ 
sult, a balance was due to the Appellants, 
Muttra would be the place where the 
payment of that balance would have to 
be made. It, therefore, appears clear to 
their Lordships that if there is a cause of 
action arising out of the balance resulting 
from these partnership transactions, that 
cause of action arose at Muttra. 

Under these circumstances, it is quite 
unnecessary for their Lordships to make 
any further observations upon the case ; 
indeed, they are anxious not to touch, in 
the slightest degree, upon the merits of 
the question between these parties. They 
must assume, of course, but merely for 
the purpose of the determination of this 
question, that there is a balance due to 
the Appellants arising out of the partner¬ 
ship that was established. 

Their Lordships are, therefore, of opi¬ 
nion that both these decrees must be set 
aside, but, as there are two decrees in 
favour of the Respondents, their Lordships 
are of opinion that this should be without 
costs. 
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4th December , 1860. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Chelmsford, the Right 
Hon. Lord Kingsdown, and the Right 
Hon. Sir Edward Ryan. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 


Anundmohcn Pal Chow- j , . 

dhoory, and others,* ... J A PP ellant3 > 

versus 

Kishen Ghunder Banner. j R dents 
jea Chowduoory, others, ) r 


The Civil Court of the Zillah Backer- 
gunge decided on both questions in favour 
of the Appellants ; declaring, as to the 
tirst, that the written receipts put in evi¬ 
dence by the Respondents to prove the 
payments were fabricated ; and, as to the 
second, that the Respondents had failed 
to prove that the case was brought within 
8th and 9th sections of that Regulation. 
The Sudder Dewanny Court upon appeal 
reversed the decree of that Court on the 
second question only, declaring that the case 
was shown to be within sec. 9 of that Re¬ 
gulation, and dismissed the suit with costs, 
thereby, in effect, decreeing an entire for¬ 
feiture of both the principal and interest 
due to the Appellants from the Respon¬ 
dents. 


Three registered instruments, a Dye Slioodee 
Ijarah (usufructuary lease,) a Dwr Ijwrah Kubooleat 
(underlease agreement), and a security bond, were 
executed as securities for the repayment of a loan of 
Rs. 15,000 together with the interest thereon for 
11 years (the period during which the leases were 
to last) at the rate of 12 per cent, per annum, as one 
sum by certain instalments; it being a further con¬ 
dition that, in case of default, interest would be 
again due on the balance. The question being 
whether or not, the above transaction was a fraudu¬ 
lent contrivance to cover illegal interest, and, there 
fore, void, by secs. 8 and 9 of Bengal Regulation 
XV. of 1793, Held , reversing the decision of the 
lower Court, that that was not a device evasive of 
the law of usury, within that Regulation. 

This suit was instituted in the Civil 
Court of Zillah Backerguuge, to recover 
money due to the Appellants on a loan 
transaction secured by mortgage The 
principal questions raised were, first, whe¬ 
ther the Respondents had, as they alleg¬ 
ed, paid off the loan, and secondly, whe¬ 
ther the Respondents had proved that 
the loan, and deeds by which its repay¬ 
ment with interest was secured, together 
constituted a device, within the meauing 
of Ben. Reg. XV. of 1793. ( a ) to elude the 
rules regarding interest, prescribed by that 
Regulation. 


* 8, Moore’s I. A., p. 358. 

(a) The following are the sections of Ben. Reg. 
XV. of 1793, bearing upon this point, and refer¬ 
red to on the hearing of the appeal: — 

Sect. IL— First: If the cause of action shall 
have arisen before the 28th day of March, 1780, 
the Courts of Civil Judicature are not to decree 
higher or lower rates of interest than the fol¬ 
lowing :— 


Second: On sums not exceeding one huudred 
sicca rupees, three rupees and two aunas percent, 
per mensem, on thirty-seven rupees and eight 
annas per cent, per annum. 

Third : On sums exceeding one hundred sicca 
rupees two per cent, per mensem, or twenty-four 
per cent, per annum. 

“ Sect. IV.—If the cause of action shall have 
arisen on or after the 1st day of January, 1793, 
the Courts are not to decree any interest on any 
sum whatever, above the rate of 12 per cent, per 
annum. 

“ Sect. VII.—The Courts are not to decree any 
compound interest arising from intermediate ad¬ 
justments of accounts. 'This rule, however, is not 
to extend to cases in which accounts between the 
parties shall have been adjusted, and the former 
bonds or agreements cancelled, and new bonds or 
agreements taken for the aggregate amount of the 
principal and the legal interest remaining due upon 
the adjustment consolidated into priucipal. 

“ Sect VIII.—The Courts are not to decree 
any interest whatever, in any case, where the bond 
or instrument given for the security and evidence 
of the debt shall have been granted on or subse¬ 
quent to the 28th day pf March, 1780, and shall 
specify a higher rate of interest than is authorized 
by this Regulation to have been given and received 
subsequent to that date. 

** Sec. IX. — Nor to decree any interest what-, 
soever in favour of the Plaiutiff, in any case where 
the cause of action shall have arisen on or subse¬ 
quent to the 28th day of March, 1780, where a 
greater interest than is authorized by this Regulation 
shall have been received, or stipulated to.be re¬ 
ceived, if it be proved that auy attempt has been 
made to elude the rules prescribed in it, by any 
deduction from the loan, or by any device or means 
whatever ; nor to give any other judgment but for 
the dismission of the suit, with costs to be paid by 
the Plaintiffs." 
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'—Ttie circumstances out of which the 
suit arose were these :— 

Ou the 15th of October, 1844, Wooma- 
kuut Bannerjea, since deceased, the father 
of the second and fourth Respondents, ob¬ 
tained a loan of Us. 15,000, from the 
Chytunno Kisheu Pal Chowdhoory, 
Banker, also since deceased, and the father 
of one of the Appellants, named Ram 
Kisheu Pal Chowdhoory and Kally Kishen 
Pal Chowdhoory, and uncle of the other 
Appellants Anundmohun Pal Chowdhoory, 
Go bind Chunder Pal Chowdhoory, 
Mohesh Chunder Pal Chowdhoory, and 
who, together with his sous and nephews, 
constituted an undivided Hindoo family. 

At the time when the money was 
agreed to be lent it was also agreed, be¬ 
tween the borrower and lender, that three 
several instruments should be executed 
by Woomakunt Bannerjea, in order to 
secure the repayment, by instalments, ex¬ 
tending over a period of eleven years and 
ten mouths, of Rs. 15,000, together with 
interest thereon at the rate of 12 per 
cent, per annum. 

These instruments were dated 1st Kar- 
tick 1251 (the 15th of October, 1844), 
and registered in the District. 

The first of these instruments, executed 
by Woomakunt Bannerjea called an Ija- 
rah Pottah (instrument of lease;, and 
sometimes a Dye Shoodee Ijarah (usufruc¬ 
tuary lease), was as follows :— 

“ To Chytuuno Kishen Pal, son of 
Kishen Muugle Pal, deceased, inhabitant 
of Lohojung, Thannah Rnjabaree, Zillah 
Dacca. This Ijarah Pottah is executed 
by Woomakunt Bannerjea Chowdhoory, in¬ 
habitant of Kaleepara, Thannah Sreenag- 
gur, iu the above District :—My ances¬ 
tral Zemindary , TalooJc and Howalas , 
comprise a one-third of the whole 12- 
anua share of Pergunnah Ramuuggur, 
bearing a proportionate Siidder jumma of 
Rs. 1,220. 5 as. 3 p., out of the whole 
Rs. 3,060. 15 as. 9 p. ; a 4-anna share of 
the entire 16 annas of Tuppah Iiaderabad, 
the proportionate Sadder jumma of which 
is Rs. 240. 11 as. 3 p , out of the whole 
Rs. 962. 13 as., subordinate to the Col- 
lectorate of Zillah Backergunge, and in 
my Nij (own) name ; Talook Abdool Mo- J 
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meen, the collections of which are in¬ 
cluded in Zillah Hyderabad, bearing a 
Sudder jumma of Rs. 3. 4 as. and 3 p. ; 
Kharija Chuckla Noorpoor, the collections 
of which are realized along with' Zillah 
Rajnuggur, and which is named Howala 
Atush Khan, bearing a Sudder jumma of 
Rs. 21. 5 as. 4 p. ; Howala Anwar Khan, 
the jumma of which is Rs. 21. 5 as. 4 p. j 
and Howala Sultan Mahomed, bearing a 
Sudder jumma of Re. 1. 1 an. 1 p., subor¬ 
dinate to the Collectorate of Zillah Dacca 
Gelalpore ; so that in the above two dis¬ 
tricts my rights bear a total Sudder jumma 
of Company's Rs. 1,508. 6 p. The whole 
of this, I, of my own consent and free 
will, do farm out to you for a term of 11 
years and 10 months from the month of 
Kartick, 1251, to the month of Sawun, 
1263. The Mofussil proceeds of the 
whole, according to the fixed annual col¬ 
lections, are these :—in Pergunnah Ram¬ 
uuggur, Mouzah Balia, Mouzah Barjalia, 
and Jowar Shajeera, yield Rs. 3.391. 10 as. 
3 p. j Tippah Kaderabad, Rs. 831. 10 as. ; 
and Talook, Abdool Momeen, Howalas 
Atush Khan, Auwa Khan, and Sultan Ma¬ 
homed, appertaining to Kismut Muchooa, 
Rs 107. 12 as. ; in all, Rs- 4,331. 3 p. 
Deducting from this sum the expense of 
collections to be incurred by you as here¬ 
tofore, and the Chuckran allowances in 
money and lands (that is on account of 
Pergunnah Ramnuggur), Rs. 344. 7 as. 
6 p. i Tuppah Kaderabad, Rs. 133. 10 as. 
and Kismut Muchooa, Rs. 8, amounting 
in all to Rs. 486. 1 an. 6 p., there re¬ 
mains Rs. 3,844. 14 as. 9 p) At this 
calculation, the Mofussil proceeds during 
the above term, will amount to Rs. 
45,498. 4 as. ] p. ; out of this sum you 
will make over to me annually the Go¬ 
vernment reveuue for the above term, 
which, at the above rate (that is, Rs. 
1,508. 6 p. per annum), amounts to Co.'s 
Rs. 17,845. 7 p. I will pay this sum iuto 
the above Collectorates. As for the re¬ 
mainder, Co.'s Rs. 27,653. 3 as. 6 p. 
which, for the above term, will be due to 
me from you, I have received from you 
in cash, from hand to hand, on this day, 
at Lahojung, an advance of Co.'s Rs. 
15,000. Instead of repaying this sum, 
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isi 15,000, at once, it will be paid by in¬ 
stalments, noted below, within the above 
term of the Ijarah, 11 years and 10 
mouths ; hence, interest on that sum, as 
per schedule, at the rate of 1 rupee per 
cent., will, for the above term, amount to 
Iis. 12,653. 3 as- 6 p. in all, principal and 
interest, amounting to Rs. 27,653. 3 as. 
6 p., which will be due to you. You will, 
therefore, retain the aforesaid Zemindary , 
Talook and Howalas in your own posses¬ 
sion and control for the above term of the 
Ijarah, J1 years and 10 mouths, collect 
rents in the Mofassil , according to the 
gross assets, and, after deducting the 
expenses of collection and the Govern¬ 
ment revenue, you will take, in liquida¬ 
tion of the above principal aud interest, 
the whole of the above sum of Rs. 27,653. 
3 as. 6 p., which is due to me. I will 
not, during the term of the Ijarah, alien¬ 
ate the property mentioned in this Pot- 
tah y either by sale or gift. Should the 
aforesaid Mehals be sold for arrears of 
Government revenue, then, out of the 
above amouut, whatever will remain due 
to you at that period, after deducting the 
sums repaid, will be paid, without any 
objection, by myself and my heirs. In 
failure of payment, the same will be rea¬ 
lized from my other real and personal pro¬ 
perties, and no objection, either on my 
part or on the part of my heirs, will be 
admitted. The Sadder aud Mofassil ex¬ 
penses and losses, on account of suits re¬ 
lative to the aforesaid Mehals , which are 
now pending, or which will be instituted 
in future, in the Civil or Criminal Courts, 
the Collectorate, &c., will be payable by 
myself, and you have nothiug to do with 
them. Under these terms, and on receipt 
of Rs. 15,000, do I execute this Dye 
Shoodee (usufructuary) Ijarnh lease, aud 
take a Kubooleat” A schedule showing 
the instalments payable was annexed. 

The second instrument was executed 
by the Respondents, Kristo Chunder Bau- 
nerjea Chowdhoory, on behalf of Wooma- 
kunt Baunerjea, whose Gomastah he 
was, called a Dur Ijara Kubooleat (an 
under-lease agreement), aud which be¬ 
came necessary as it had been agreed be¬ 
tween the principal parties, as is usual, 


that the mortgagee, Chytunno Kishen Pal 
Chowdhoory should not enter into actual 
possession of the property, or into receipt 
of the rents, under the Ijarah Pottah y but 
that as lessor under it he would grant 
(which he did) an underlease to the Res¬ 
pondent, Kishen Chunder Bannerjea, as 
the appointee of Woomakunt Banuerjea. 

“ To Chytunno Kishen Pal. You have 
taken an Ijarah lease of the ancestral Ze- 
mindaries, Talooks , and Howalas of Wooma¬ 
kunt Bannerjea Chowdhoory. Therefore, 
Bannerjea Chowdhoory being security, I 
do, hereby, of my own accord, take a Dur 
Ijarah from you of the above-mentioned 
Mehals for the said term of 11 years aud 
10 months, the annual Mofussil proceeds 
of which are, as stated in the Ijarah lease, 
Rs. 3,391. 10 as. 3 p. in Mouza Balia and 
Mouza Burjalia, and Jo war Shajurah, ap¬ 
pertaining to Pergunnah Ramnuggur ; Rs. 
831. 10 as. in Tuppah Kaderabad and Rs. 
107 12 as. in Talook Abdool Momeen ; 
Howalas Atush Khan, Anwar Khan, and 
Sultan Mahomed, appertaining to Kismut 
Muchooa, making a total of Rs 4,331. 
0 as. 3 p., from which is to be deducted 
Rs. 486. 1 an. 6 p., being the collection 
charges, &o., due to me, as stated in the 
Ijarah Pottahy as well as the Chuckran 
allowances in money aud lands, viz., Rs. 
344. 7 as. 6 p. for Pergunnah Rarnuug- 
gur, Rs. 133. 10 as. for Tuppah Kadera¬ 
bad, and Rs. 8 for Kismut Muchooa, mak¬ 
ing a total of Rs. 486. 1 an. 6 p. That, 
from the remainder of Us. 3,844. 14 as. 
9 p. per annum, or from the total sum of 
Rs. 45,498. 4 as. 1 p., accruing during 
the said term, I will pay to Bannerjea 
Chowdhoory, the proprietors, according 
to the terms of the Pottahy the sum of 
Us. 17,845. 0 a. 7 p., being the total 
amouut of Sudder jumma for the term at 
the rate of Rs. 1,508. 0 a. 6 p. per an¬ 
num, as stated above, by whom the same 
shall be paid into the Collectorates. The 
remainder, Rs. 27,653. 3 as. 6 p., which 
would be due to you for the period, shall 
be paid to you by me without any objec¬ 
tion, according to the undermentioned 
instalments, and on the following months 
of each year. Failing to pay any instal¬ 
ment, I will pay interest at one rupee 
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per^cent, per month. All profits arising 
from increase, and losses incurred on ac¬ 
count of decrease in the fixed collections 
of the Mehals, caused by inundation, 
drought, damage, &c., as also all costs of 
suits pending, or that will hereafter be 
instituted in the Criminal and Collector’s 
Courts, dec., will go to my account, and 
you have no concern with them. In case 
the rents be not paid according to the 
stated instalments, you will realize them 
in conformity with the Regulations that 
are now or will hereafter be in force as 
regards the collection of rents. I or my 
heirs are not at liberty to relinquish this 
Dur Ijnrah within the aforesaid period.” 
A schedule showing the instalments pay¬ 
able here followed. 

The third and last instrument, called a 
security bond, was executed by Woonui- 
kunt Bannerjea in order to guarantee the 
due performance of the conditions con¬ 
tained in the above Kubooleat. 

After the execution of these instruments 
Woomakuut Bannerjea, aud the Respon¬ 
dent Kishen Chuuder Baunerjea, as such 
under lessee, were jointly in possession of 
the land and premises mentioned in the 
securities. 

Woomakuut Banndrjea died in 1845, 
leaving three sons, the Respondents, Brojo 
Chuuder Baunerjea, Chuuder Kunt Ban¬ 
nerjea, and Soorjoo Kunt Baunerjea, his 
joint heirs him surviving, who according¬ 
ly entered into and have since remained in 
joint possession of the land aud premises 
with the other Respondent, Kishen Chun- 
der Baunerjea. 

It appeared that between the 16th Poos 
B. E., 1251 (corresponding with the 30th 
of December, 1844), and the 23rd Maugh 
B. E., 1256, (corresponding with the 4th 
of February, 1849), the aggregate sum of 
Company’s Rs. 7,398. 12 as. was paid in 
divers amounts to account of instalments 
under the securities, partly by the late 
Woomakunt Bannerjea, during his life, 
and partly by the Respondents since his 
death, but no further payments were re¬ 
ceived in respect of the loan. 

In cousequence thereof, the Appellants, 
together with one Mussamaut Shukee 
Monee Chowdhooranee, since deceased, 
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who had survived Chytunno Kishen Pal 
Chowdhoory, put the securities in suit, 
and, on the 28th of February, 1853, they 
filed a plaint in the Zillah Court of 
Backergunge, which, after setting forth 
that the loan of Rs. 15,000, and also the 
other principal facts before mentioned, 
sought to recover a balance, after credit¬ 
ing the amount so received as aforesaid, 
of Rs. 18,381. 10 as., due from the De¬ 
fendants at the date of plaint, under the 
three several instruments, which were 
therein relied on, as having been duly 
executed, to secure the repayment of loan 
of Rs. 15,000, and interest at 12 per 
cent, per annum, and in such instalments 
as aforesaid ; and the plaint prayed that 
the sum of Rs. 18,381. 10 as., the ba¬ 
lance claimed to be due, might be award¬ 
ed and decreed to be paid from the pro¬ 
perties left by Woomakunt Baunerjea, in 
the deeds mentioned in the instruments, 
and also from the other real aud person¬ 
al properties of the Defendants. 

The joint answer of the Respondents, 
Brojo Chunder Bannerjea and Chuuder 
Kunt Bannerjea stated, that the loan of 
Rs. 15,000, was not paid down in cash on 
the 1st Kartick 1251, but was made up as 
alleged of a sutn of Rs. ll,30o, the ba¬ 
lance of principal and interest, part of 
which they submitted was illegal, due 
from their father, Woomakunt Baunerjea,. 
on five several bonds, and of the sum of 
Rs. 3,700, paid him iu cash ou the last- 
mentioned date ; that the execution of the 
lease and sublease was a mere fraudulent 
contrivance to cover the receipt of illegal 
interest, the addition of the sum of Rs- 
12,653. 3 as. 6 p. being an illegal antici¬ 
pation of interest, aud the provision as to 
interest ou instalments when over-due, 
being a device to receive compound inter¬ 
est, and that, therefore, the suit ought to 
be dismissed, eveu as regarded the small 
portion of the principal due, with refer¬ 
ence to sections 8 and 9 of Ben. Reg. XV. 
of 1793 i that the Defendants had repaid, 
iu respect of the loan, the sum of Rs. 
17.972. 8 as. 8 p. for which they held re¬ 
ceipts, and a further sum of Rs. 700, for 
which, as they admitted, they had no writ¬ 
ten acknowledgment j that the right and 
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in the lands mentioned iu the 
instruments of mortgage securities were 
not liable to be sold by auction, or the 
amount due to be recovered from the 
same, as the Mehals had been alienated. 

The replication denied the statements 
in the answer, and iu particular the pay¬ 
ments therein alleged were denied. The 
replication explained that <he sum of Rs. 
12,653. 3 as. 6 p., stated to be the total 
amount of interest, was notiuterest ou the 
whole principal sum of Rs. 15,000, for the 
whole term of 11 years and 10 months, 
but only on the balance from time to time 
to remain outstanding, supposing each 
instalment was paid at due date, and that, 
therefore, if the instalments were not duly 
paid, the provision in the mortgage securi¬ 
ties for the payment of interest thereon 
was just aud legal, and it was denied that 
any excess of legal interest or compound 
interest had been received. 

The answer of the other Respondent, 
Kissen Chunder Bannerjea, stated that 
the amount of the liability of Woomakunt 
Bannerjea, together with illegal interest 
thereon, was determined at Rs. 15,000, 
and the securities were- given to cover 
that sum with interest j that as he was 
then Gomastah of Woomakunt Bannerjea, 
he signed his name to the sublease as re¬ 
quested by him, but that, with this ex¬ 
ception, he had no connection with the 
debt, or with those instruments, aud was 
not in possession of the property. 

An account was filed which showed that 
the balance of Rs. 18,381. 10 as., princi¬ 
pal money and interest, sought to be re¬ 
covered by the plaint, was owing. This 
account so given in evidence was calculat¬ 
ed on this principle. The principal mo¬ 
ney, beginning with full amount of the 
origiual loan, viz.Rs. 15,000, was entered 
in that account iu one column, and sim¬ 
ple interest thereon, accruing, under the 
agreement, at the rate of 12 per cent, per 
annum, was separately entered in another 
columu i and the account showed that the 
sums actually paid from time to time were, 
as received, applied first to the discharge 
of the interest accrued due, aud, when the 
amount of any payment was large enough 
to admit of it, which was only on two oo- 
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casions, viz. the 15th Poos, 1251, and 
18th Poos, 1252, the surplus was applied 
in reduction of the principal. The De¬ 
fendants filed statements of account with 
the object of making it appear that illegal 
interest had been charged by the Plain¬ 
tiffs. 

The Plaintiffs filed, as their evidence, 
the three several instruments forming the 
mortgage securities hereinbefore mention¬ 
ed. Ten witnesses also were examined by 
them to prove the loan aud actual pay¬ 
ments by Kishen Pal Chowdhoory of the 
full sum of Rs. 15,000, at the time of the 
execution of the instruments as well as the 
due execution of the latter by Wooma¬ 
kunt Bannerj ea and Kishen Chunder Ban- 
uerjea respectively, and also that promises 
of payment of the balance claimed by the 
Appellants to be due had been made by 
the Respondents since Woomakuut Bau- 
nerjea’s death. The Defendants filed five 
documents purporting to be Bengalee 
Bonds, and alleged to have been executed 
by Woomakuut Bannerjea, at different 
dates between the 7th of February, 1837, 
corresponding with the 26th Maugh, 1243, 
B. E. and 24th of September. 1844, cor¬ 
responding with the 9th Assin, 1251, B.E., 
in favour of Kishen Pal Chowdhoory, os. 
the lender of the raoueys therein res¬ 
pectively mentioned, and which these al¬ 
leged Bonds purported to cover, in the 
whole the aggregate sum of Rs. 9,700 for 
principal moneys admitted to have been 
lent, exclusive of interest, which was con¬ 
ditioned to be paid, on the principal, 
moneys aforesaid, at the rate of 12 per 
cent, per annum. None of these Bonds 
had been registered. They also filed certain 
other documents, five of which purported 
to be the suleanas (yearly receipts), having 
different dates between 17th of March, 
1845, corresponding with 5th Cheyt, 1251, 
B. E., and 19th of March, 1852, corres¬ 
ponding with the 7th Cheyt, 125S, B. E. ; 
and the remaining fifteen documents, pur¬ 
porting to be the dakhillas (receipts), 
bearing different dates between the 31st of 
December, 1844, corresponding with the 
17th Poos. 1251, B. E., and the 2nd of 
January, 1852, corresponding with the 
19th Poos, 1258, B. E. The aggregate 
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amouti t alleged to be covered by those 
fifteen documents was Rs. 17,972. 8 as. 

8p. 

None of these alleged suleanas and da - 
Jckillas , it appeared, were written on 
stamped paper, but they had each been 
stamped two mouths subsequent to the 
date on which the plaint was filed. 

Ten witnesses were examined on behalf 
of the Defendants to establish the sulea¬ 
nas and daJchillas filed, and these witness¬ 
es were also examined to prove that the 
sum of Rs. 15,000, was not paid in full, 
but that some part of it was made up of 
illegal interest charged under a verbal 
agreement made at the time of the alleged 
execution of the five several last-mention¬ 
ed Bonds, and, as it appeared, directly at 
variance with the condition on the face 
of them, which provided for the payment 
of interest at 12 per cent, per annum 
only. 

The hearing of the suit took place be¬ 
fore Mr. Kemp, the Aotiug Judge of the 
Zillah Court of Backergunge, into which 
Court the suit had been transferred from 
the Court of the Principal Sudder Ameen. 

The judgment and decree of the Court 
was pronounced on the 5th of April, 1855 ; 
the decree after holding that the suleanas 
and daJchillas were fabricated, proceeded 
in these terms :—“ The whole drift of the 
defence is to bring the transaction under 
the provisions of sec. 9, Reg. XY. of 1793. 
These provisions are very stringent, and, 
in my opinion, can only be enforced 
where the contract is so covert as to be 
manifestly a device implying trickery. A 
contract will not be bad uuder either sec. 
8 or 9 of the Usury Regulation, unless 
there has been a clear attempt to obtain 
on the whole more than the principal, 
with legal interest. In the present case 
there has been no such attempt. The 
principal in this suit, or Co.’s Rs. 15,000, 
is stated by the Defendants to be made 
up of the aggregate of sums due to Plain¬ 
tiffs on five bonds, interest thereou, and 
a cash payment. This is denied by the 
Plaintiffs; but, admitting the statement 
of the Defendants to be correct, there is 
nothing illegal in the transaction. To se¬ 
cure the liquidation of the above sum, a 
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Dye Shoodee Ijarali of certain Mekals was 
granted to Chytunno Kishen Pal by the 
father of the Defendants, Nos. 2 and 3, and 
the Mehals were again sublet to Wooma- 
kunt Banuerjea, the father of the Defen¬ 
dants, Nos. 2 and 3, in the name of the 
Defendant No. 1. The whole of these 
transactions have been formally register¬ 
ed, and are above suspicion. Moreover, 
they have been acted upon by the De¬ 
fendants, who admit that they have paid 
rent, according to the terms of the sub¬ 
lease, from 1251 B. S. to 1259 B. S, 
amounting to no less than Rs. 17,972. 

8 as. 8 p., as per receipts, and Rs. 700 
without a receipt. The argument of the 
Pleader for the Defendants, that anticipa¬ 
tion interest has been added to the prin¬ 
cipal, and that upon the aggregate inter¬ 
est on the lapsed instalments has been 
charged, will not, if proved, bring the 
transaction under the operation of section 

9 ; for, as already observed, the Plaiutiffs 
have not attempted to obtain on the 
whole more than the principal, with legal 
iuterest. Let us test this :—the principal 
is admitted to be Co.’s Rs. 15,000, which 
was borrowed on the 1st Kartick, 1251, 
payable by Srabun, 1263, B. S. ; simple 
interest on the above sum for a period of 
11 years and 10 months would be Rs. 
21,300, add this to the principal, and 
the result is Co.’s Rs. 36,300. Now, the 
Kistbundy signed by the sub-lessee, De¬ 
fendant, No. 1, and the security bond 
signed by Woornakuut Baunerjea, father of 
the Defendants, provides for the payment 
within the term of lease, or from Kartick, 
1251, and Srabun, 1263, B. S., of the sum 
of.Rs. 27,653. 3 as. 6 p.” The judgment 
then proceeded :—“ I now come to the 
point whether the Plaintiffs are entitled 
to recover the amount of their claim from 
the property pledged by Woornakuut Ban- 
nerjea, the father of the Defendants, 2 
and 3, and from any other property, real 
or personal, possessed by the Defendants. 
I am of opinion that they are entitled to 
recover. Iu the security bond it is stipu¬ 
lated that, until the claim of the Plain¬ 
tiffs be fully satisfied, the property 
pledged shall not be either sold or 
alienated. A further stipulation is made 
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>,000} and the interest of Rs. 
12,653. 3 as. 6-p. consolidated therewith), 
and Rs. 2,022. 9 as. 9 p. to subsequent 
interest. That this itf'the exact character 
of the suit, is no matter of opinion—it is 
a matter of fact and figures: the transac¬ 
tion which Plaintiffs entered into was 
clearly a transaction intended to evade the 
law, and we have no alternative under the 
law but to dismiss the suit. The Pleader, 
Baboo Ramapershad Roy, has desired to 
bring the case within the provisions of 
sec. 7, Reg. XV. of 1793, as if it were a 
case of adjusted account, iu which a new 
engagement had been taken for the ag¬ 
gregate amount of the principal and legal 
interest remaining due at the date of the 
adjustment. The present case is of a to¬ 
tally different character—that is, the 
whole interest set forth was prospective 
interest, and the engagement was, that it 
should be levied by a double calculation, 
which we find to largely exceed in a- 
mount the rate allowed by law. We re¬ 
verse the judgment of the Lower Court, 
and dismiss the suit with costs. Let the 
Appellants, agreeably to the account pre¬ 
pared by the Khurchanuvees , receive from 
the Plaintiffs (Respondents) costs of this 
Court, together with interest from this 
date up to the date of realization; and, 
for the costs of the Zillah Court, let them 
present a petition there, when the neces¬ 
sary order will be passed in regard to the 
same, in accordance with the orders con¬ 
tained in the Circular Order, dated the 
4th of March, 1836. 

The appeal was from this decree. No 
appearances having been put in for the 
Respondents the appeal was heard ex- 
parte. 

The Right IIon. Lord Chelmsford : 

Their Lordships are of opinion, that 
the decree of the Sudder Dewanny Court 
ought to be reversed, and the decree of 
the Zillah Court affirmed, with costs of 
the Courts below and of the appeal. 


5th December , 1860. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Chelmsford, the Right 
Hon. Lord Kingsdown, the Right Hon. 
Dr. Lushington, and the Right Hon. Sir 
Edward Ryan. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Petition from the Sudder Dewanny 
Adawlut at Calcutta. 

Doorga Doss Chowdry,* ... Appellant , 
versus 

Ramanauth Chowdry, and ) „ , J 

others, ... ... 1 Respondents. 

Costs of suit cannot be added to the principal sum 
claimed, to bring any suit up to {.lie appealable value 
within the Order in Council of the 10th of April, 
1838. 

The Right Hon. Lord Chelmsford : 

The amount absolutely decreed by the 
Court is Rs. 9,274. 6 as., the interest add¬ 
ed to that for the time specified, at 8 per 
cent., would, according to the Petitioner’s 
calculation, raise the sum due to Rs. 
9,310 ; that is under the appealable sum. 
It has been determined a short time ago 
by their Lordships, in the case of Maha¬ 
rajah Sutteeschunder Roy vs. Gunes- 
chunder (a), that the Sudder Courts have 
no authority under the Order in Council 
of the 10th of April, 1838, to add the in¬ 
terest accruing subsequent to the decree 
to the capital sum decreed for the pur¬ 
pose of reaching the appealable amount ; 
here the interest, under any circum¬ 
stances, would not be sufficient, for, to 
arrive at the necessary amoynt, you must 
add, as you seek to do, the costs. Now, 
the costs of a suit are no part of the sub¬ 
ject matter in dispute, and cannot be used 
for the purpose you seels ; if they were 
allowed to be added to the principal sum 
claimed, it would be in the power of every 
.litigant, by swelling the costs, to bring 
any suit up to the appealable value. 


* 8, Moore’s I. A., p. 262. 

(a) Ante, p. 741. See also Gooroopersad Khoond 
vs. Juggutckunder and another. Ante, p. 742. 
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Fhjeir^Lordships are clearly of opinion, 
that the sum in issue in this suit is not 
sufficient to bring the case within the 
Order in Council, and no merits are stat¬ 
ed which entitle the Petitioner to the spe¬ 
cial favour he asks. They refuse the ap¬ 
plication, with costs. 


5th December , 1860. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Chelmsford, the Right 
Hon. Lord Kingsdown, and the Right 
Hon. Dr. Lushington. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Petition from the Sudder Dewanny 
Adawlut at Calcutta. 

Joykissen Mookerjea,* ... Appellant , 
versus 


The Collector of 
Burdwan and others, 


East ) p eS p 0n ^ enis 


Where though the subject matter in dispute was 
under Rs. 10,000, special leave to appeal was given ; 
as the case involved a question of tenure service, 
called Chakeeran , and as there were many other 
suits depending on the decision of the case. 


This was a petition for special leave to 
appeal in a case in which the sum in dis¬ 
pute was laid at Rs. 200 only, but which 
involved an important question of tenure 
of certain laud, as well as of other lands 
sought to be resumed, respecting which 
no less than thirty suits were brought. 

The object of the suit in question was 
to resume and recover possession of 19 
Beegahs of land situate in the Mouzah of 
Gobinpore, of which the Petitioner was 
the Talookdar from one Almud Buksh, 
alleged to be held by him on a tenure 
called Chakeeran (lauds held by servants 
in lieu of wages), and which had been 
originally assigned to him on the con¬ 
dition of his rendering and performing 
certain services and duties connected with 
the Petitioner’s Talook, such duties being 
to guard the house of the Talookdar , the 


& 

Mal-cutcherry , and the village ; and that 
as he had ceased to perform those duties, 
the Petitioner was entitled to resume the 
land ; but, nevertheless, the Defendant 
retained possession of the land, insisting 
that the land which the Petitioner claim¬ 
ed was Malguzary, by reason of which, 
aud other Government claims, the Peti¬ 
tioner was compelled to make the Col¬ 
lector of Burdwan, the Zillah in which the 
lands were situate, a co-defeudaut. 

It appeared that this suit was only one 
out of thirty which had been commenced 
about the same time, and under similar 
circumstances, by other Talookdars , in 
respect to the Chakeeran lands, against 
other parties, for having been deprived of 
similar services by their tenants. 

The Petitioner obtained decrees in his 
favour by the Principal Sudder Ameen in 
two of the suits, which declared that Peti¬ 
tioner had authority to resume the lands 
in question under sec. 14, Ben. Reg. VIII. 
of 1793. 

From these decrees the Government ob¬ 
tained special leave to appeal, and the 
suits were remanded for trial on certain 
issues then fixed, which the Petitioner al¬ 
leged were not properly adhered to by the 
Judge of the Zillah Court, to whom the 
cause was referred $ aud who by his decree 
dismissed the Petitioner’s suit. The 
Petitioner appealed from this decision to 
the Sudder Court, the Judges of which 
affirmed the decree of the Court below 
stating their opinion, on the question of 
tenure, against the Petitioner’s right to 
resume. 

Under these circumstances, and the 
case being one involving a question of 
tenure on which many holdings depended, 
and in which there were other suits al¬ 
ready pending, the Petitioner prayed for 
liberty to appeal. 

The Right Hon. Lord Kingsdown : 

Their Lordships are of opinion that 
this is a fit case to advise the allowance 
of a special appeal. They reserve the 
question of costs $ security to the amount 
of £300, must, however, be given by the 
Petitioner. 


* 8, Moore’s I. A., p. 265. 
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5 th December, I860. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon Lord Chelmsford, the Right 
Hon. Lord Kingsdown, and the Right 
Hon. Dr. Lushington. 

Assessors ,—The Right Plon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Petition from the Sudder Dewanny 
Adawlut at Calcutta. 


affidavit of the Solicitor in the appeal, 
who deposed to their being taken from 
the record of the proceedings in the suit. 

Mr. Leith , for the Petitioner. 

Their Lordships allowed the appeal, on 
security being given by the Appellant to 
the aruouut of £300, subject, as the ap¬ 
plication was ex-parte , to the Order admit¬ 
ting the appeal being dismissed, on appli¬ 
cation by the Respondent. 


Gourmoney Debia,* ... Appellant , 
versus 

Ivhaja Abdool Gunny, ... Respondent. 

The valuation set forth in the plaint, of lands 
sued for, will n<Jt of itself determine the appealable 
value; but special leave to appeal may be given, 
if upon evidence the actual value of the lands be 
proved to be above Rs. 10,000. 

This was an application for special 
leave to appeal from a decree of the Sud¬ 
der Dewanny Adawlut , of Calcutta, affirm¬ 
ing a previous decree of the Principal 
Sudder Ameen in a suit instituted by an 
alleged mortgagee against the Petitioner, 
a purchaser for valuable consideration in 
possession of certain lands, the possession 
of which was sought to be obtained by the 
suit. 

It appeared that the value of the pro¬ 
perty was laid by the Plaintiff at Rs. 7,182 
odd, three times the amount of the annual 
jumma of the land, in order to fix the 
amount of the stamp to be used on the 
plaint, although the purchase-money paid 
by the Petitioner amounted to Rs. 19,000. 

The decrees in both Courts being 
against the Petitioner, she presented a 
petition for leave to appeal to Her Ma¬ 
jesty in Council, praying, under the cir¬ 
cumstances, for liberty to appeal from the 
decree of the Sudder Court. 

The application was supported by depo¬ 
sitions taken in India as to the value of 
the property in question, made by two 
native residents, who stated that the ac¬ 
tual value of the property was of much 
larger amount than Us. 10,000. The state¬ 
ments in the petition were verified by the 


5th December , 1860. 

Present : 

Members of the Judicial Committee ,—The 
Right lion. Lord Chelmsford, the Right 
Hon. Lord Kingsdown, the Right Hon. 
Dr. Lushington, and the Right Hon. Sir 
Edward Ryan. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 


On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

OOORGAPEKSAUD ROY C H OW- J Appellant> 
versus 


Tarapersaud Roy Chow- 

DRY, 


Respondent. 


Where the Court was of opinion that the Respon¬ 
dent had been continually endeavouring, by resort 
to competent Courts, to recover his rights to cer* 
tain mesne profits claimed by him, Held, that he 
was not ousted from availing himself of th e excep¬ 
tion'in the laws of limitation (Reg. III. of 1793, see. 
14) by reason that part of the proceedings was er¬ 
roneous. 


20th December, 1860. 

The Right Hon. Lord Kingsdown : 


A suit was instituted by the present 
Respondent in 1853, and the only question 
in the case is, whether the Respondent is 
barred from the prosecution of his claims 
in this suit by the Indian law of limitation. 

It is necessary to the correct understand¬ 
ing of this case to state some of the cir¬ 
cumstances under which the suit was 
commenced and the decree pronounced. 



8, Moore’s I. A., p. 268. 


# 8, Moore’s I. A., p. 308. 
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•^itSppears that both the Appellant and 
Respondent are brothers; their uncle 
died without issue in 1810 j their father 
died in 1821, having succeeded to the 
property of their uncle, and he left the 
Appellant and Respondent, his two sons, 
joint heirs-at-law. The property which 
so devolved upon them was very consider¬ 
able, and much litigation ensued as to the 
division and possession of that property, 
which was situated in various Districts ; 
to recover each portion of the property 
lying in various Districts, it would be ue- 
cesssary to institute proceedings in the 
various Courts having local jurisdiction. 

On the 29th of January, 1827, the 
present Appellant instituted a suit 
against the Respondent, in the Provincial 
Court of Calcutta, to recover a certain 
share in Zillah Jessore, which was, in fact, 
a very small part of the estates in 
question. Whilst this suit was pending, 
the parties to it came to an agreement to 
compromise their claims, and on the 4th 
of April, 1829, deeds of compromise were 
executed and filed in the Zillah Court — 
they agreed to divide the estate in certain 
proportions ; and it was further stipulated 
that, in the event of either of the parties 
not agreeing to act according to the terms 
of the compromise, they had no objection 
to the Court’s insisting upon and enforc¬ 
ing the observance of the said compro¬ 
mise. 

The Respondent applied to the Collec¬ 
tor for an Ameen to make a partition in 
terms of the above deeds. 

On the 24th of April, 1829, the Ap¬ 
pellant, who was the Plaintiff in that suit, 
presented a petition to the Provincial 
Court, praying that the suit might be 
struck off the file of the Court, on the 
ground of the compromise being effected. 
The Respondent, on the 25th of April, 
1829, objected to this petition, and al¬ 
leged that the compromise was not bind¬ 
ing, undue influence having been exercis¬ 
ed by the Collector to bring about the 
same. 

The Provincial Court of Calcutta, how¬ 
ever, on the 2nd of September, 1829, 
made the following order : that the case 
be struck off the file, and that the parties 


conform to their respective engagements,* 
in the event of their not conforming to 
the same this Court shall insist on and 
cause them to conform to the conditions 
of the compromise. The suit was removed 
from the file on the 2nd of September, 
1829, and the value of the stamp returned 
to the preseut Appellant. 

The present Respondent appealed to 
the Sudder Adawlut. On the 21st of June, 
1832, Mr. Walpole decreed that the ap¬ 
peal should be dismissed, and that the 
decree of September the 2nd should be 
confirmed. He further stated, that the 
parties were entitled to take possession 
according to their respective rights under 
the compromise. On the 5th of July, 
1832, Mr. Ross, another Judge of the 
same Court, declared his concurrence with 
Mr. Walpole. 

Now, as these decrees were never ap¬ 
pealed from, they are, to all intents and 
purposes, binding decrees. But, before 
proceeding further, it may be expedient 
briefly to consider the effect of the pro¬ 
ceedings just recited. It is quite clear 
that the suit commenced on January 
29th, 1827, was entirely at an end ; and 
having been struck off the file, and the 
value of the stamp returned, no further 
proceedings could be had in that suit. 
But the Provincial Court were of opinion 
that, by the consent of both parties, they 
were entitled to take cognizance of the 
'deed of compromise executed on the 4th 
of April, 1829, and to enforce the ob¬ 
servance of the same, notwithstanding 
that the deed of compromise embraced 
property out of the Zillah Jessore, and 
in the Zillah Twenty-four Pergunnahs, 
and other places, which properties were 
not sued for in the original suit. Whe¬ 
ther this proceeding was strictly regular 
or not cannot now be made a question. 
Of that opinion are all the Judges of the 
Sudder Adawlut which had cognizance of 
the present suit, including Mr. Raikes, 
who thought that there was an error in 
the first instance in the Court so taking 
cognizance. 

We will now return to the consideration 
of what was done by the present Respon¬ 
dent upou the decrees of the Sudder 
310—12 
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of June the 21st, 1832, and July 
the 5th of the same year. He lost no 
time in resorting to the Court for the 
purpose of recovering the mesne profits ; 
for in September of the same year (1832), 
he presented a petition, in what is called 
the Miscellaneous Department of the 
S'udder Adawlut, praying for mesne pro¬ 
fits, agreeably to the Circular Order of 
September the 11th, 1829, which is in the 
following terms :—“ The Court are of 
opinion that in all cases where money 
liable to bear interest is payable under 
the decree of a Court, a clause should be 
inserted in the decree providing for the 
allowance of interest until the decree is 
carried into final execution, and that in 
the event of such provision being omitted 
in a decree, the Court, by which the same 
may have been passed, is competent to 
order at any future period the payment 
of the interest on the amount decreed 
which may have accumulated subsequent¬ 
ly to the date of the decree without re¬ 
ferring the party to a new suit for the 
recovery of such interest ; and that the 
same principle is applicable to profits in 
cases of decrees for landed property.” 

The Sheristadar of the Court reported 
on the back of the petition that no wasilat 
had been decreed to the Respondent by 
the said decree of the Sudder Adawlut, 
notwithstanding that it had been applied 
for. In consequence of the objection so 
raised by the /Sheristadar on the 10th of 
September, 1S32, the matter was agaiu 
brought by petition before Mr. Ross, one 
of the Judges of the Sudder Adawlut , and 
Mr. Ross, then sitting alone, made an or¬ 
der that the Respondent was entitled to 
mesne profits, from the 5th of July, 1832, 
to the date of his obtaining possession ; 
and on September 18th, 1832, Mr. Ross 
made another order, again sitting alone, 
whereby he ordered that a copy of the 
Appellant’s petition, with the decision of 
this Court, be sent to the Judges of the 
Court of Appeal at Calcutta, with an or¬ 
der that if the Appellant should not have 
already obtained possession of his proper 
share under the deed of compromise, pos¬ 
session should then be awarded to him in 
execution of the decision of this Court; 
312 15 


and, further, that after awarding wasilat 
to the Respondent from the date of the 
decision of this Court to the date of the 
recovery of possession, a report that this 
order has been carried out, accompanied 
with the decision forwarded herewith, 
should be transmitted to this Court. 

We do not find that the Judges of the 
Court of Appeal at Calcutta took any fur¬ 
ther notice of these proceedings, and we 
might, perhaps, be at some loss to dis¬ 
cover why, if there was any error in them, 
some observation respecting that error, 
some suggestion as to setting it right*, 
should not have been made : however, 
nothing of this sort was done ; various 
proceedings were had for the purpose of 
recovering this wasilat before several 
Judges in the Zillali Court of the Twenty- 
four Pergunnahs, and these proceedings 
were in the Miscellaneous Department. 

This Court is not very accurately in¬ 
formed what is included under the term 
“ Miscellaneous Department,” but for the 
purposes of the present appeal that Depart¬ 
ment may be taken to include the carry¬ 
ing into effect decisions made by the 
Court of Sudder Adawlut , as contra-dis¬ 
tinguished from the commencement of an 
original suit. In one of thest^proceed- 
ings, an order made by one of the Judges 
was carried up to the Sudder Adawlut 
when that Court, on the 21st of July, 
1853, decreed that the order by Mr. Ross 
passed on the 10th of September, 1832, in 
favour of Tarapersaud, for wasilat , was, 
without the concurrence of Mr. Walpole, 
incomplete and not binding by law, and 
its execution not obligatory on the Court. 

Now, this decree not having been ap¬ 
pealed from, must be considered as con¬ 
taining a correct statement of the law, 
but we may observe that the Court did 
not pronounce the decree of Mr. Ross to 
be null and void, and that the defect, 
such as it was, was never discovered dur¬ 
ing the whole of the preceding litigation 
for one-and-twenty years; though, of 
course, if this had been a palpable defect, 
there were very numerous opportunities 
for its discovery. The consequence of 
this decree of the Sudder Adawlut of the 
21st of July, 1853, was that the present 
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rfdent was thrown back upon the 
decrees of June 21st and July 5th, 1832, 
which decrees hnd ordered him to be put 
in possession of his proper share of the 
property, but lmd not decreed wasilat. 

It might, perhaps, have been a ques¬ 
tion, whether, under those decrees of June 
21st and July 5th, coupled with the Cir¬ 
cular Order of September 11th, 1829, the 
Respondent had not obtained a decree 
giving him a right to wasilat accruing. 
But, however that might be, in the same 
year, 1853, the Respondent instituted 
the present suit, praying that his demand 
for wasilat should be admitted. One of 
the defences to that suit was, that his 
claim was barred by the law of limitation 
for all wasilat accruing at a period beyond 
twelve years from the institution of that 
suit. The Principal S udder Ameen, 
amongst other matters which were decided 
by his decree, pronounced that the law of 
limitation did apply. The other matters 
were decided in favour of the present Res¬ 
pondent. Both .parties appealed from this 
decree to the Judder Adawlut t and on the 
17th of June, 1857, that Court pronounced 
its decree, whereby it decided, by a majo¬ 
rity of two out of the three Judges, that 
the law of limitation did not apply, and 
remanded the case to the Zillah Court 
for further consideration. 

The question now for their Lordships to 
advise Her Majesty is, whether the majo¬ 
rity to the a$ bidder Adawlut were right in 
their view of this case, and it may be first 
expedient to state, so far as is necessary, 
the Indian law of limitation. It is to 
the following effect:—“The Zillah and 
City Courts are prohibited hearing, try¬ 
ing, or determining the merits of any 
suit whatever, against any person or per¬ 
sons, if the cause of action shall have 
arisen previous to the 12th of August,. 
1765, or any suit whatever against any 
person or persons, if the cause of action 
shall have arisen twelve years before any 
suit shall have been commenced on ac¬ 
count of it, unless the complainant can 
show, by clear and positive proof, that he 
had demanded the money or matter in 
question, and that the defendant had ad¬ 
mitted the truth of the demand, or pro- 
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mised to pay the money, or that he di¬ 
rectly preferred his claim, within that 
period, for the matters in dispute to a 
Court of competent jurisdiction to try the 
demand, and shall assign satisfactory 
reasons to the Court why he did not pro¬ 
ceed in the suit, or shall prove that, either 
from minority or other good and sufficient 
cause, he had been precluded from obtain¬ 
ing redress.” (Regulation 111. of 1793,- 
sec. 14.) 

Now, it appears to their Lordships to 
be clear, that this cause of action cannot be 
said to arise upon the suit which was 
struck off the file in 1832, neither do we 
think that it can be properly said that the 
cause of action arose upon the agreement 
of compromise alone ; for it.is obvious that 
all the proceedings have been founded 
upon the decrees of the 21st of June, and 
the 5th of July, 1832, decreeing possession 
to the Respondent. In fact, all the sub¬ 
sequent proceedings are subsidiary pro¬ 
ceedings in the same suit, and all for the 
purpose of carrying into full effect those 
decrees which, though they did not in 
terms do more than decree possession, yet, 
taking into consideration the order of Sep¬ 
tember, 1829, and the justice of the claim, 
gave the Respondent a right to wasilat up 
to the time when the Appellant did jus¬ 
tice, and obeyed those decrees by allow¬ 
ing the Respondent to have possession .of 
the property justly belonging to him. 
All these proceedings are connected to¬ 
gether from the time that the rights of the 
parties were finally settled by the decree 
of July 5th. The . Respondent was never 
remiss in the prosecution of his claims ; he 
resorted to the proper tribunals for that 
purpose, and, year after year, legal inves¬ 
tigations were going on for the purpose of 
ascertaining the amount to which he was 
justly entitled. None of the many Jqdges 
engaged in these investigations detected 
any error or irregularity in these pro¬ 
ceedings till 1853, when the Court of 
Sudder Adaidut for the first time disco¬ 
vered that the order made by Mr. Ross 
was ineffectual by reason of its not being 
confirmed by a second Judge. 

Admitting that such order was ineffec¬ 
tual, and that proceedings to enforce it 
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could not avail, we think that such erro¬ 
neous proceedings did not operate as a 
total abandonment of the rights under the 
decrees of June and July, 1832. We 
thiuk that it may be fairly said that the 
.Respondent was continually endeavouring, 
by resort to competent Courts, to recover 
his rights, and that he is not ousted from 
availing himself of the exception in the 
laws of limitation by reason that part of 
the proceedings was erroneous. 

We concur with the majority of the 
Court, and deem it most expedient to 
found our concurrence upon the reasons 
wo have stated, and do not take into con¬ 
sideration other matters which might 
• admit of more doubt. 

We shall humbly advise Her Majesty 
to affirm the decree of the 17th of June, 
1857, with costs, feeling assured that it 
is consistent with a just construction of 
the law of limitation and with the justice 
and equity of the case. 

6th December , 1860. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Chelmsford, the Right 
Hon. Lord Kingsdown, the Right Hon. 
Dr. Lushington, and the Right Hon. Sir 
Edward Ryan. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Supreme Court of Ju¬ 
dicature at Madras. 

Moses Kerakoose,* ... Appellant , 
versus 

Benjamin Brooks, ... Respondent . 

The Insolvent carried on for some time the busi¬ 
ness of a Hotel, as agent or manager for other 
persons Afterwards he made an arrangement 
with the Appellant by which he became the pur¬ 
chaser of the property iu dispute, and carried on 
the trade subsequently on his own account with 
the knowledge of the Assignee under the insolvency. 
A sum of money was advanced by the Appellant 
for the purpose of being laid out in the purchase of 
the property; and at tire time it was advanced, it 
was advanced subject to an agreement, that it was 
to be laid out in that particular manner, and that 
the property was to be assigned to the person who 

* 8, Moore’s i. A., p. 339. 
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advanced the money in order to secure the repay¬ 
ment; and a mortgage was executed accordingly. 
Held, that it was one transaction by which the In¬ 
solvent never acquired any thing except subject to 
the lien of the creditor, and that the Assignee could 
stand in no better situation. 

The Right Hon. Lord Kingsdown : 

The case rests upon a narrow point. 
Under the Statute, 11th & 12th Yict. o. 
21, the Assignee has a right to the sub¬ 
sequently-acquired property of an Insol¬ 
vent, unless the Insolvent has obtained a 
certificate and discharge; but the As¬ 
signee’s right to the subsequently-ac¬ 
quired property is subject to two qualifica¬ 
tions. In the first place, if the Insolvent 
has acquired property subject to liens and 
obligations, then any property taken by 
the Assignee under that state of things is 
taken subject to those charges and 
equities which affect the property in the 
hands of the Insolvent. The second 
qualification is this, that if the Insolvent 
carries on trade at a subsequent period, 
with the assent of the Assiguee of the 
estate under the Insolvent Act, in the 
first instauce the property which is ac¬ 
quired in the subsequent trade will be 
subject in equity to the charge of the 
creditors in that trade, in priority to the 
claim of the Assignee under the first in¬ 
solvency. 

Now, in this case, when the facts are 
understood, their Lordships cannot enter¬ 
tain the slightest doubt. It is admitted 
that what has been done might have been 
done in such a way as to exempt the pro¬ 
perty from the claim of the Assignees. 
Then what is the transaction which takes 
place ? The Insolvent carries on for a 
certain time the business of a Hotel, as 
agent or manager for other persons. On 
the 7th of February, 1859, he makes an 
arrangement with the Appellaut, by which 
he becomes the purchaser of the property 
now in dispute, and carries on the trade 
subsequently on his own account, with the 
knowledge of the Assignee under the in¬ 
solvency. Under what circumstances, 
then, does he acquire the property by 
which the subsequent trade is carried on? 
iDoes he acquire an absolute right to it, 
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is^hitfged from any lien, or does he ac¬ 
quire a right to it subject to a legal or 
equitable title on the part of other 
•persons ? 

Now, it appears that a sum of money 
was advanced by the Appellant for the 
purpose of being laid out in the purchase 
of the property; and at the time it is 
advanced, it is advanced subject to an a- 
greement, that it is to be laid out in that 
particular manner, and that the property 
is to be assigned to the person who ad¬ 
vances the money in order to secure the 
repayment. A mortgage is executed ac¬ 
cordingly. It is one transaction by which 
the Insolvent never acquired anything 
except subject to the lien of the creditor, 
and the Assignee can stand in no better 
situation. 

Their Lordshijs, therefore, must ad¬ 
vise Her Majesty that the judgment of 
the Court below ought to be reversed, 
and with costs. 


- 


6th and 8th December , 1860. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Chelmsford, the Right 
Hon. Lord Kingsdown, the Right Hon. 
Dr. Lushington, and the Right Hon. Sir 
Edward Ryan. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Supreme Court at 
Calcutta. 

Gasper Gregory, executor 
of the Will of Catherine 
Arathoon, deceased 


sutor } 
:rine > 
,* ) 


Appellant , 


John Cochrane and Ver- 1 F Jents . 
tannes Ter Martyrose, / ^ 

An agreement, in the English form, in the nature 
of a family compromise, was made between husband 
and wife, (Artuoniau Christians,) respecting the se¬ 
parate property of the wife. The wife, afterwards, 
sought to avoid the performance of the agreement, 
alleging in defence, that the agreement was not 
binding upon her as her husband at the time of 
making it had concealed from her property purchas- 


* 8, Moore’s I. A., p. 275. 
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f ed by him. Held, upholding the decree of the 
Court below for the specific performance of the 
agreement, that that defence was not made out in 
"point of fact, and that, if it had been, it could not 
have been sustained in point of law. 

Held further that, supposing the property said 
to have been concealed by the hushi nd, to have 
been purchased with the wife’s money clothed with 
a trust for the children of the marriage, the wife’s 
proper coarse would have been not to treat the 
agreement as nullity, but to act upon it, and enforce 
it by a Bill to compel a settlement of the property 
which had been improperly withheld. 

6th February , 1861. 

The Right Hon. Lord Kingsdown : 

In this case the original appeal was 
brought by Catherine Arathoon, since de¬ 
ceased,, against a decree of the Supreme 
Court at Calcutta, on the Equity side, 
which in effect set aside an execution is¬ 
sued by the original Appellant, and 
directed a reconveyance of the property 
seized and sold under it. Mrs. Arathoon 
having died, the suit has been revived by 
the present Appellant, who is her person¬ 
al representative. 

The Respondent, Cochrane, is the Offi¬ 
cial assignee under the Insolvent Act of 
Arathoon Hyrapret Arathoon, the hus¬ 
band of the late Appellant, against whose 
property the execution iu question was 
issued. 

The husbaud and wife were both Ar¬ 
menian Christians. The marriage took 
place iu the year 1836, the lady at that 
time being little more than twelve years 
of age, entitled to a large property, both 
real and persoual, and uuder the ward¬ 
ship and protection of the Provincial 
Court of Dacca, where she resided. 

Previously to the marriage, the future 
husband, at the instance of an aunt of the 
wife, signed an Ikrarnamah , or agreement, 
by which provision was made for some 
settlement of the real and personal estate 
of the wife. The instrument itself was 
destroyed by Arathoon, after the mar¬ 
riage, in a fit of passion, as he alleges, 
and the contents of it do not distinctly 
appear. 

Though the marriage took place with¬ 
out the sanction of the Court, the hus¬ 
band was put into possession of the real 
and personal property of the wife. It is 
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gested in the Appellant’s case, that he 
was so put into possession as the tutor 
and guardian of his wife during her 
minority, and that this was done in con¬ 
formity with the Armenian law, by which 
their rights were to be governed. It does 
not appear that on this occasion the Ik- 
rarnamah was brought under the notice 
of the Court. 

There were several children of the mar¬ 
riage, which proved a very unhappy one ; 
there were continual quarrels betweeu 
the husband and wife ; and at last they 
separated in 1845. 

In June, 1845, Mrs. Arathoon brought a 
suit against her husband, in theift^aACourt 
‘ of Backergunge, in which she stated that 
she had attained her majority ; charged 
him with ill-treatment and malversation 
of her property ; and prayed that he 
might be decreed to account for the same, 
and that she might be put into possession 
of the whole of her real and personal es¬ 
tate, which had been, as she alleged, en¬ 
trusted to him as her legal guardian. 

The husband, by his answer, insisted 
that the rights of the parties were to be 
governed by English law, and that by 
such law the proprietary right to his 
wife’s real and personal estate had vested 
in him, aud that the instrument which 
he had executed was not binding upon 
him. 

On the 22nd of September, 1845, the 
suit was heard before the Judge of the 
Zillah Court, who held that the Armenian 
law was to prevail ; that the husband by 
his conduct had put an end to the state 
of tutelage in which the Plaintiff was 
placed ; and that her right to the control 
of her own property, which he stated to 
be undoubted according to the law, could 
no lopger be withheld. He then declared 
that the wife was entitled, both by law 
and by virtue of the agreement entered 
into before the marriage, to have deliver¬ 
ed up to her the whole of her real and 
personal property, and also to have an 
account of the bygone rents and profits, 
subject to a deduction in respect of the 
sums which the Defendant could prove 
that he had expended in the maintenance 
of the family during the time that the 
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wife resided with him. The decree theu, 
as we understand it, though the matter 
is not very clear, charged the Defendant 
with the value of all the real aud personal 
property of the wife which he was shown 
to have possessed, amounting to Rs. 
3,99,510, of which about Rs. 1,86,000 
was the value of the real, and the re¬ 
mainder the value of the personal estate. 

Against this decree there was an appeal 
to the Sudder Court at Calcutta, by which 
the judgment of the Court below was 
affirmed on the 17th of August, 1848. 

It is obvious that this decree involved 
the consideration of several important 
questions ; whether the Armenian or the 
English law was to regulate the rights of 
the parties; and if the Armenian, whether 
by that law the wife was entitled to the 
whole of her real and personal estate, as 
if she were a feme sole , exempt from all 
claims on the part either of her husband 
or children (a notion not entirely consis¬ 
tent with the fact that the husband had 
been required before the marriage to exe¬ 
cute an agreement renouncing or limiting 
his right); and, if so, whether the agree¬ 
ment had contained a provision limiting 
the wife’s powers, and securing t^he pro¬ 
perty after the death of the parents to 
the children. If, on the other hand, the 
rights of the parties were to be regulated 
by the English law, it would be difficult 
upon any principles to maiutain the de¬ 
cree. 

It is insisted by the Appellaut that this 
decree not having been made the subject 
of appeal within six months to Her Ma¬ 
jesty in Council had become final, before 
the compromise which is the subject of 
the proceedings now before their Lord- 
ships was made, but their Lordships think 
that what afterwards took place removes 
any bar which could have been caused by 
lapse of time. 

The decree in question had been made 
in the abseuce of the children, who were 
not parties to the suit. There were, at 
this time, four children, all, of course, 
by our law, infants. Three were residing 
with their father, aud oue, the youngest, 
with the mother. 

On the 2nd of August, 1848, a few 
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daji After the affirmance of the decree, a 
bill was filed in the Supreme Court of 
Calcutta in the names of the infant chil¬ 
dren of Mr. and Mrs. Arathoou, by the 
brother of Arathoou, as their next friend, 
against the father and mother. This Bill 
stated that by the terms of the agreement, 
or Ikrarnamah , executed by the husband 
before the marriage, the children were en¬ 
titled in reversion to the whole real and 
personal property of the wife ; that such 
agreement had been destroyed by Ara- 
thoon ; that he was totally unable to pay 
the large debt awarded against him in his 
wife’s suit; that he would be thrown into 
prison, and the children, who were resid¬ 
ing with him, would be left to starve- 
The Bill prayed that the contents of the 
agreement might be ascertained, and that 
the rights of the children might be se¬ 
cured, and that the wife might be restrain¬ 
ed by injunction from executing the decree 
which she had obtained, and by which the 
whole property in which the children were 
interested would be swept away. 

It is suggested by the Appellant that 
the object of the children’s suit was to de¬ 
feat, without any appeal, the execution of 
the decree obtained by the wife, and that 
the suit was instituted in collusion with the 
husband, which is very possible. But 
however this may be, on the institution of 
the second suit, further proceedings in both 
suits were stayed, negotiations for an 
amicable settlement of the disputes be¬ 
tween the husband and wife were entered 
into, the parties came together again, and 
cohabited till the 80th of April, 1849. 

It is clear that the time which elapsed 
during this interval could have no effect 
in barring Arathoon’s right of appeal 
against the decree of the 17th of August, 
1848. 

On the 30tli of April, 1849, the parties 
again separated. Mrs. Arathoou there¬ 
upon sued out a writ of execution under 
the decree of the 17th of August, 1848, 
and was put into possession of her real 
estates, in the receipt of the rents and 
profits of which her husband had been up 
to this time. 

On the 12th of May, 1850, Arathoou 
sued out of the Supreme Court a writ of 


Si. 

habeas corpus against his wife to recover 
possession of her youngest child, then a 
little more than three years old, who was 
living with his mother, and an order was 
made by the Chief Justice for the deli¬ 
very of such child to the father. 

On the 15th of May, 1849, Mrs. Ara- 
thoon filed her separate answer in the 
suit of the children. She denied that 
the Ikrarnamah signed by the husband 
contained any provision for the children, 
or any restriction upon her rights, or that 
she was at all bound by it if it did. 

She stated that, under the decree of 
August, 1848, she had obtained possession 
of her real estate, but that all her personal 
estate, and the mesne profits of her real 
estate, still remained to be recovered from 
her husband. 

To enforce these claims she issued two 
writs of execution out of the Zillah Court, 
by one of which, dated the 21st of May, 
1849, the Zillali Judge directed the Nazir 
of the Court to apprehend Arathoou, un¬ 
less he paid the sum of Rs. 1,15,620. 

8 as. 10 p. ; and by the other, dated the 
29th of the same month, the Judge di¬ 
rected the same officer to levy of the 
lands, goods, and chattels of her husband 
the sum of Rs. 1,16,236. 8 as. 9 p., besides 
costs of suit. 

How these sums were made out does 
not very distinctly appear, nor do we un¬ 
derstand upon what principle the two 
writs were issued, one against the person 
and the other against the property of the 
husband, for different amounts, nor whe¬ 
ther they were for different portions of 
the same debt, or whether the one was 
included in the other. 

For the purposes of the present appeal, 
however, these questions are not very 
material. It is clear that both these 
writs were founded on the decree of the 
17th of August, 1848 ; that the real es¬ 
tate awarded by that decree had been de¬ 
livered up ; and that the sum fouud due 
for personal estate, and rents and profits 
of the real estate, alone remained to be 
accounted for, subject to an allowance in 
respect of the sums expended in mainte¬ 
nance. 

In this state of the litigation in this 
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unfortunate family, negotiations were en¬ 
tered into for the settlement of all their 
disputes. Agents and frieuds were em¬ 
ployed on both sides ; and at length, after 
a long interval of discussion, the terms 
were agreed upon, and were embodied in 
a deed in the English form, dated the 17th 
of July, 1849, which was made between 
Mrs. Arathoon of the first part, her hus¬ 
band of the second part, the next friend of 
the infants in their suit of the third part, 
and a formal party of the fourth part. 

This deed contained a very full recital 
of the disputes subsisting between the 
parties, and a statement of the personal 
property of the wife disposed of by the 
husband, or remaining in his hands, by 
which it appeared that Rs. 70,000, had 
been laid out in the purchase of a real 
estate in the Old China Bazar at Calcutta 
in his own name, and that Government 
promissory notes to the amount of Rs. 
21,000, were still in his hands ; and it 
then provided that all the suits and liti¬ 
gation should be terminated upon the 
terms subsequently stated. These were, 
in effect, that upon the children’s suit be¬ 
ing compromised by order of the Court, 
Mrs. Arathoon would enter up satisfaction 
on the judgments which she had obtaiued 
against her husbaud, and in the mean 
time suspend their execution ; that the 
promissory notes in the hands of the hus¬ 
band should be made over to her ; that 
the property situate iu Calcutta should be 
vested in trustees, to be approved of by 
the Master, upon trust to pay the rents 
to Arathoon, he maintaining three of the 
children, who were to remain with him, 
aud after his death to pay the rents to 
the wife, if she survived, and after the 
death of the husband and wife, in trust 
for all the children, and the issue of such 
as should die. It was then provided that 
one of the children already born, and'the 
child of which the wife was then preguant, 
should reside with her, aud that the hus¬ 
band and wife should, in future, live se¬ 
parate, and a deed of separation and mu¬ 
tual releases were to be executed. The 
next friend of the infants was to obtaiu a 
reference to the Master, to inquire whe¬ 
ther it would be for their benefit that 
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their suit should be compromised on these 
terms, and the wife was to pay her own 
costs, and also the costs of the infant 
Plaintiffs in their suit. 

An order was accordingly obtained in 
the infants’ suit for a reference to the 
Master, as provided by the agreement. 
The Master seems to have doubted whe¬ 
ther he could sanction on their behalf, 
the proposed compromise, aud he required, 
before he did so, that Arathoon should 
put in his answer. By his answer Ara¬ 
thoon admitted that the Ikrarnamnh was 
to the effect stated in the Bill, and that 
iu a fit of passion he had destroyed it; he 
said that at the time of the marriage he 
was a person of independent, though 
small, property, and he admitted that he 
was wholly unable to pay the large 
amount for which execution had been is¬ 
sued against him, or adequately to main¬ 
tain the children. 

The Master ultimately approved the 
compromise. His report was confirmed 
by the Court, which, on the 18th of Fe¬ 
bruary, 1850, made an order directing the 
compromise, as regarded the children, to 
be carried into effect, and a proper deed 
to be executed for conveying tbe^estate 
in the Old China Bazar to trustees* upon 
the trusts proposed by the agreement. 

A deed was accordingly prepared and 
executed, bearing date the 25th of Decem¬ 
ber, 1850, by which this estate was con¬ 
veyed to two gentlemen of the names of 
Bagram and Voss. The promissory notes 
of the Government described in the deed 
of compromise, were transferred to Mrs. 
Arathoou. She remained in possession of 
her real estate; she lived separate from 
her husband without any interference by 
him, and she had the custody of the child 
who was to be retained by her, and also 
of that which was born subsequently to 
the agreement, and the suit of the children 
was put an end to. In short, she received 
the full benefit of every stipulation con¬ 
tained in her favour in the deed of com¬ 
promise, which, as regarded her interests, 
was in substauce fully and completely exe¬ 
cuted. 

She did not enter up, and probably 
was not called upon to enter up, satisfac- 
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on on the judgment which she had ob¬ 
tained against her husband, and on which 
writs of execution had been issued ; this 
was a mere formal act. 

The amount of the Government pro¬ 
missory notes which had been handed 
over to her, and the value of the Old 
China Bazar estate, now settled on the 
children, were included in the sums for 
which the executions had been issued, and 
by the transfer and conveyance under the 
terms of the compromise, these judgments 
had been actually satisfied. 

Availing herself, however, of the cir¬ 
cumstance that satisfaction had not been 
entered up, Mrs. Arathoon, on the 21st 
of January, 1853, while she was enjoying 
the benefits secured to her by the com¬ 
promise, adopted the extraordinary pro¬ 
ceeding of putting in force one of the writs 
of execution which had been thus satis¬ 
fied, and seizing under it a house in Free 
School Street, Calcutta, as property be¬ 
longing to her husband, and liable to her 
execution. The husband’s interest in this 
house was sold by the Sheriff, and the 
house was purchased by Mrs. Arathoon. 
and in May, 1854, was couveyed to a 
trustee for her. 

Arathoon hereupon took the benefit of 
the Insolvent Act. The Respondent, 
Cochrane, was appointed assignee, and, in 
the month of September, 1855, he filed 
against the late Appellant and the trustee 
for her, to whom the house in Free School 
Street had been couveyed, the Bill out 
of which the present appeal arises. This 
Bill insisted on the terms of the compro¬ 
mise, and prayed that it might be declar¬ 
ed binding upon the Defendant, Mrs. 
Arathoon, end that she might be decreed 
to enter up satisfaction on the decree or 
judgment in her suit, and that the house 
in Free School Street might be conveyed 
to the Plaintiff, as assignee of Arathoon. 

The Defendant, by her answer, admit¬ 
ted the agreement, but alleged that she 
had been induced to enter into it by the 
positive statement of her husband, that 
except the Old China B;izar estate, he was 
possessed of no property whatever; while, 
in fact, he was at that time possessed of 
the house in Free School Street, which 


had been conveyed at the same time with 
the Old China Bazar estate to the same 
trustees ; that the fact of such right of 
her husband to this property had been 
fraudulently concealed from her at the 
time of the compromise ; and she insisted 
that, under the circumstances, she was 
well justified in seizing the Free School 
Street house under her writ of execution, 
and in refusing to enter up satisfaction 
on her judgment. She appended to her 
answer the copy of a notice which she 
had received from the trustees under the 
deed of the 25th of December, 1850, al¬ 
ready referred to, in which it was stated 
that, by a deed of the same date, the 
house in Free School Street had been 
conveyed to them by Arathoon upon cer¬ 
tain trusts for the benefit of himself, his 
wife, and children, which do not appear 
to differ very materially from those to 
which the Old China Bazar estate was 
subject. * * 

Evidence was gone into, and at the 
hearing the Court was of opiniou, that 
the defence was not made out in point of 
fact, and that if it had been it could not 
have been sustained in point of law. 

The decree ordered satisfaction to be 
entered on the judgment, and the estate 
in question to be conveyed to the Plaintiff, 
subject to any claims which might be es¬ 
tablished against it by the Trustees under 
the conveyance in trust, alleged to have 
been executed by Arathoon. 

Their Lordships agree with the Court 
below in their opinions on all the points 
which they had to consider. 

There is no evidence that Mrs. Ara¬ 
thoon in entering into the agreement of 
compromise acted under the belief that 
her husband was possessed of no real es¬ 
tate beyond that in the Old China Bazar. 
If she really was acting upon that as¬ 
sumption it was necessary, in order r'o 
make the fact of any importance, that it 
should have been communicated to her 
husband ; for otherwise there could-be 
nothing to require him to make any dis¬ 
covery of his property, or to subject him 
to any imputation of bad faith for omit¬ 
ting to do so. But no such communica¬ 
tion appears ever to have been made, 
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and there is no sufficient proof that Ara- 
thoon ever made, or was ever called upon 
to make, any disclosure as to the amount 
or particulars of his property, except as to 
purchases made with the money of his 
wife. There was no statement in his an¬ 
swer in the suit of the children that he 
had no real property except the.Old China 
Bazar estate $ and he had, and his wife 
could not he ignorant that he had, a share 
in a house in Calcutta which had belong¬ 
ed to his mother. 

The grounds of the compromise are fully 
stated in the recitals of the deed. It is 
not pretended that such recitals are inac¬ 
curate, and from the beginning to the 
^eud there is no trace of the alleged state¬ 
ment of the husband, nor of the pretence 
now set up that his state of destitution 
was any consideration for the wife enter¬ 
ing into the compromise. He had, indeed, 
stated, what was equally true, whether the 
Free School Street house belouged to him 
or not, that he was unable to satisfy the 
judgment obtained by his wife. This lady 
received ample consideration for abandon¬ 
ing her writs of execution. She secured a 
separation from her husband. She got 
rid of any* claim by him and by her chil¬ 
dren to any part of her real or personal 
estate, except the property in the Old 
China Bazar. She prevented any appeal 
against the decree which had been pro¬ 
nounced in her favour in the Sudder Court, 
and she secured the custody of two of her 
children. 

That the inquiry as to Arathoon’s pro¬ 
perty was confined to purchases made with 
the money of his wife, is clear from what 
took place in the month of March, 1850. 

At that time Mr. Templeton, the soli¬ 
citor of Mrs. Arathoou, supposed that 
Arathoou was the owner of the house in 
Free School Street ; and he insisted that 
this house had been purchased with Mrs. 
Arathoon’s money, and ought to be in¬ 
cluded in the settlement on the children, 
lie wrote to this effect to Mr. Denman, 
the solicitor acting for the infants ; and 
it is clear from the evidence, that both 
Mr. Denman and Mr. Templeton consider¬ 
ed that the principle of the arrangement 
for the compromise was that all real es- 
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tate which had been purchased with Mrs. 
Arathoou’s money should be the subject 
of the settlement. This is perfectly con¬ 
sistent with the recital in the deed, and 
with the commission of a fraud by Ara¬ 
thoon in misrepresenting or concealing 
the fact that such purchase had been so 
made. But there is no trace of auy claim 
being made on behalf of Mrs. Arathoou 
on the property at this time, supposing 
it to be the independent property of the 
husband, not purchased with her money, 
nor is there auy complaint of misrepre¬ 
sentation or concealment by him, if that 
was the case. There was full opportunity 
of inquiring into the circumstances be¬ 
tween the month of March, when the claim 
in questiou was brought forward, and the 
subsequent month of December, wheu the 
compromise was carried into effect } and 
the lady at that time acquiesced in the 
arrangement previously made, and accept¬ 
ed the benefits thereby given to her in 
satisfaction of her claims under the judg¬ 
ment. 

On the whole, their Lordships are sa¬ 
tisfied that no such fraud as is the foun¬ 
dation of the defence in this case has 
been established against the huslx’jd. If 
it had been it could not have been used 
as a defence in this suit, which is not one 
for the specific performance of an agree¬ 
ment remaining in fieri , and in which a 
Court of Equity has a discretionary power 
to grant or to refuse relief beyond the 
law. It is a Bill to set aside au act done 
in plain violation of an agreement which, 
in all its material parts, had been execut¬ 
ed, and all the benefits of which the party 
violating it. retained on her part, while as 
against the other party she treated it as 
a nullity. 

There may be reason to suspect from 
the evidence that the house in Free 
Sehool Street was purchased with the 
wife’s money, and that if so purchased it 
ought to have been included in the set¬ 
tlement, and that it was kept out of the 
settlement by the fraudulent misrepresen¬ 
tations or concealment of the husband. 
But on that hypothesis the proceedings 
of the wife are equally irregular. If the 
house was bound by a trust for the chil- 
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reft it could not be subject to a writ of 


13th March , 1861. 

The Right Hon. Lord Kingsdown ; 


execution for her private debts. Her pro¬ 
per course would have beeu not to treat 
the agreement as a nullity, but to act 
upon it, and euforce it by a Bill to com¬ 
pel a settlement of the property which had 
been improperly withheld. 

In truth, however, it appears that a 
settlement had been made of the house 
on trusts pretty much the same with 
those applicable to the property in the 
Old China Bazar. 

On the whole, their Lordships agree 
both with the decision in the Court below, 
and with the reasons assigned for it in the 
extremely able judgment of the Chief Jus¬ 
tice, and they must advise Her Majesty 
to affirm the decree complained of, with 
costs. 


12th February , 1861. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. the Lord Kingsdown, the 
Right Hon. Dr. Lushington, and the Right 
^lon. Sir Edward Ryan. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adawlut at Madras. 

Chetty Colum ComaraVen- I AppeUanl 
OATACHELLA ReDDYER,* J 

versus 

Rajah Rdngasawmy Strer- j 

munth Jyengar Baha- > Respondent. 

door, ... ... J 

A Hindoo widow, during the minority of her 
adopted son, as guardian and manager, executed a 
Bond, the amount of which consisted in part of the 
balance due on a Bond executed to the same creditor 
by the late Zeminda/r himself, the husband of the 
widow, and in part of the money raised to pay 
other debts incurred by the widow, for the manage¬ 
ment of the Zemindary. The adopted son subse¬ 
quently acknowledged his liability to the Bond after 
he had come of age. Held , that the Bond was valid 
in the circumstances of the case. 


* 8, Moore’s I. A., p. 319. 


In this case an action was brought by 
the Respondent against the Appellant, 
upon a Bond for JRs. 17,000, dated the 
27th of August, 1841. 

The Respondent obtained judgment for 
the amount of the Boud, with interest, in 
the Civil Court of Trichinopoly, on the 
10th of March, 1857. 

This judgment was affirmed on appeal, 
by the Sudder Adawlut , on the 5th of 
May, 1858, the Judges being unanimous. 

From this decree the present appeal is 
brought. 

The Appellant is the adopted son of 
the late Zemindar of Torriore. He was 
adopted by the widow of the Zemindar 
after his death; and he is in possession of 
the Zemindary . 

It appears that the widow, after the 
adoption of the Appellant, and during his 
minority, remained in possession of the 
Zemindary. 

The death of the Zemindar took place 
in 1835. The lady seems, some years 
after the adoption, to have repented of 
what she had done, to have endeavoured 
to repudiate the act, aud to have insisted 
on retaining the possession of the estate 
against the adopted sou after he came 
of age. In fact, she continued in posses¬ 
sion till July, 1851. 

While she was so in possession, and on 
the 27th of August, 1841, she executed 
the Bond in question for Rs. 17,000, to 
Ruugasawmy Jyengar, the natural father 
of the Respondent. 

That this sum was advanced by Run- 
gasawmy Jyengar is not disputed, but it 
is said that it was advanced on the per¬ 
sonal security of the widow; that the 
boud did not purport to bind the Zemin - 
dary , aud that the widow had no power 
to bind it; that the Appellant at that 
time had attained his majority, and that 
the widow was holding possession adverse¬ 
ly to him, and could not, therefore, as 
guardian or manager of the estate, charge 
it with any debt which she might contract. 

On the other hand, it is said that the 
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^-amount of the Bond consisted in part of 
the balance due on a Bond executed to 
the same creditor by the late Zemindar 
himself, the husbaud of the obligor, in his 
life-time, and that as to the remainder, 
the money was raised to pay other debts 
of the Zemindary, binding the Zemindar ; 
that the bond, therefore, constituted a 
charge on the Zemindary , which the Ap¬ 
pellant, as the owner, was liable to pay, 
and. that he had, in fact, acknowledged 
his liability to do so after he came of age, 
both verbally aud by a letter written in 
the year 1845, long after he had obtained 
liis majority. 

The Bond purports to be made on the 
settlement of an account between the 
widow and Jyengar, and to be given for 
moneys partly due from the late Zemindar , 
and partly advanced to the widow herself. 

Us. 

The consideration ‘for it is 

stated to be— 

1. A balance due on a Bond 
from the late Zemindar , dated in 

July, 1832-33 ... ... 8,700 

2. A balance due on a Bond 
executed by the widow herself ou 

the 27th May, 1840 ... 3,445 

3. Cash received by the widow, 
through Pillay, her agent, on the 

19th August, 1841 ... 3,0314 

4. Cash received on the exe¬ 
cution of the Bond... ... 2,000 


Total Rs. ... 17,176J 
from which the sum of Rs. 176£ being 
relinquished by the obligee, there remain 
Rs. 17,000. 

The Bond proceeds :—“ This being the 
amount of debts incurred by my hus¬ 
baud and myself, I shall pay the same, 
with interest at 1 per cent, per mensem, 
by yearly instalment of Rs. 2,000, payable 
in cash, from this year, and enter such 
payment at the foot of the Bond.” 

The Bond itself purport to bind nobody 
but the widow, aud the statement of the 
account could not of course bind the Ap¬ 
pellant, who was no party to the instru¬ 
ment. On the other hand, it is plain 
that, from the contents of the Bond itself, 
the Appellant, if he saw it, would know for 
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what causes it purported to have been 
given. But it consisted partly of moneys 
alleged to be due from his father, and 
partly of moneys admitted to have been 
advanced to the widow personally. 

Unless those moneys so advanced to the 
widow personally were advanced to pay 
subsisting charges on the estate or other¬ 
wise, for its advantage, they of course 
could constitute no charge on the Zemin¬ 
dar y. 

There is produced in evidence, and 
proved, a Bond from the late Zemindar , 
dated in 1832, for Rs. 5,000, bearing in¬ 
terest at 12 per cent., ou which, after de¬ 
ducting the sums appearing by the Bond 
to have been paid, there would remain due 
for principal aud interest, a sum exceed¬ 
ing Rs. 8,700, stated in the Bond for 
Rs. 17,000. 

This Bond of 1832 is proved to have 
been produced at the time when the Bond 
in dispute was exeouted, and the amount 
settled of the sum due to Jyengar. 

With respect to the sums advanced to 
the widow, their payment is regularly 
proved, and, indeed, that the transaction 
as between the lender of the money and 
the widow was a fair one is not ih dispute. 

As to the purpose for which these ad¬ 
vances were made, it is sworn that the 
widow told the lender that she wanted 
money to discharge debts contracted by her 
husband with two persons named, aud to 
pay maintenance to the widow of her hus¬ 
band's elder brother. 

The fact that the money was required, 
and was advanced for these purposes, is 
stated by another witness who had been 
in the service of the late Zemindar and 
also of the widow, aud who had been 
acquainted with the circumstances as 
they occurred. 

The same fact is sworn to by other 
witnesses. 

With respect to the evidence generally, 
it appears to their Lordships to be less 
open to suspicion than usually happens 
in appeals from India. 

At the time when the debts were con¬ 
tracted for which the Bond for Rs. 17,000 
was executed, aud at the time of the ex¬ 
ecution of the Bond, the widow was in 
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^possession of the Zemindary , and the Ap¬ 
pellant was living there under her protec¬ 


tion. 

It is said that the Appellant had before 
this time attained the age of sixteen 
years ; his legal majority; and that he 
was entitled to the estate and was wrong¬ 
fully kept out of it by the widow. 

It is not very distinctly proved at what 
time the Appellant attained his majority. 
That disputes did take place between the 
widow and the Appellant with respect to 
the right of possession of the Zemindary 
sufficiently appears, but the period at 
which they commenced is not in evidence. 
The important matter is free from doubt, 
that during the period of these transac¬ 
tions and subsequently, and up to the time 
when the letter of the Appellant, to be 
presently referred to, was written, the 
Appellant was living on the Zemindary , 
and had, therefore, probably full means of 
ascertaining the real truth of the case 
with respect to these advances. 

In this state of circumstances what took 
place is quite natural. The Appellant was 
the adopted son of the late Zemindar, en¬ 
titled, as it seems, to the Zemindary ; he 
was living there, and had attained his 
majority, and might reasonably be sup¬ 
posed to be in the enjoyment of the re¬ 
venues. 

Accordingly the Plaintiff, who consider¬ 
ed that the money due to him was a 
charge upon the estate, applied to the 
Appellant for payment of the amount due 
on the bond. 

It is stated by one of the witnesses 
“ that the Plaintiff sent him to the Defen¬ 
dant to demand of him the said sum, and 
when he went to Torriore, and asked the 
Defendant, he said, ‘ I and my mother 
are at variance, and I can pay the debt 
only after w T e come to some settlement/ ” 
The witness then says that he went to 
the widow and asked her, and she sent by 
her servant, Jamboovien, Rs. 1,000. 

There is nothing improbable in this ac¬ 
count. The witness says it happened 
about fourteen years ago. He was examin¬ 
ed in August, 1856, and on referring to 
the bond it appears that Rs. 1,000 were 
paid in May, 1842, 


witness, and other applications to the Ap¬ 
pellant, and similar answers by him, are 
sworn to by other witnesses. 

Nothing is more likely, therefore, than 
the accouut which is given in the evidence 
that, in 1845, Rs. 1,000 only having been 
paid in respect of the bond, a written de¬ 
mand of payment should be made on the 
Appellant, and that he should make in 
writing an answer to the same effect with 
that which he had given verbally on 
several previous occasions. A letter is 
accordingly produced and proved, dated 
the lltfi of March, 1845, with the signa¬ 
ture of the Appellant, which contains a 
distinct recognition of the Plaintiff’s de¬ 
mand, and the same excuse for non-pay¬ 
ment which he had previously offered, viz. 
that his mother was still in possession of 
the Zemindary, that the dispute between 
them was not settled, and that he had, 
therefore, no power to discharge the debt. 
He then distinctly states that on inquiry 
he finds that the Bond which the Plain¬ 
tiff holds is genuiue. 

Now, it is said that this letter is a for¬ 
gery, but there does not appear to their 
Lordships to be any evidence whatever to 
support the charge, nor any the least im¬ 
probability in such a letter, under the 
circumstances, having been written. 

The inference drawn from the evidence 
in both the Zillah Court and the Sadder 
Adawlut has been that this Bond was 
given for debts which the Defendant, as 
owner of the Zemindary , might be liable 
to pay, and that by his own acts he has 
admitted that he actually was liable to 
the payment, and their Lordships enter¬ 
tain no doubt that this is the right con¬ 
clusion. 

It is unnecessary, under these circum¬ 
stances, to allude to the law upon these 
subject as laid down by this Board on the 
case of Huunomanpersaud Paudey vs. 
Mussumat Babooee Munraj Koonweree 
(ante, p. 552), with respect to the power 
of the manager of an estate on the 
part of an infant to charge it, for no 
question of law arises in this case when 
the facts are understood. 

Their Lordships will have no hesitation 
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lii advising Her Majesty to affirm the 
decree complained of, with costs. 

An objection was taken as to the Plain¬ 
tiff’s right to sue on the Bond, but that 
objection was sufficiently answered by the 
Respondent's Counsel at the hearing. 


lJfth and 15th February , 1861. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. Dr. Lushington, and the Right Hon. 
Sir Edward Ryan. 

Assessors ,—The Right Hon. Sir Lawrence 
Pee], and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adaulut at Madras. 



The Civil Court of Tinnevelly, in which 
the suit commenced, decreed in favour of 
the Plaintiff’s title, and that judgment 
has been confirmed by the unanimous opi¬ 
nion of the Judges of the Sudder Adawlut 
of Madras. 

The Zemindary in question is of great 
extent, comprising above one hundred 
villages $ the claim of the Respondent 
extends to fifteen of them. 

The case of the Respondent is, that he 
and his ancestors have had some right or 
interest in those villages, or the District 
in which the villages now exist, for a very 
long period, long antecedent to the estab¬ 
lishment of the English authority in the 
country, and that when the English 
authority was established in 1803, a grant 
of the whole Zemindary , without noticing 
the rights of the Respondent’s family, was 
made at a fixed jumma to the Appellant’s 


Vencjataswara 
Naicker,* ,.. 


Alagoo Moottoo J3erva- ) R dent 

GAREN, ... ... ) 

Cuttoogootaga lease in Madras is the term for a 
perpetual lease at a low fixed rent payable to the 
Zemindar , granted in consideration of military ser¬ 
vices performed by the ancestors of the grantee- 

Held, upholding such a tenure of a distinct part 
of a Zemindary in Madras, that a Cuttoogootaga 
lease was not within the provisions of the Madras 
Reg. XXV. of 1802, sec. 8, and did not require re¬ 
gistration, as it could not, without great.violence 
to language, be considered as a transfer within the 
words of the Regulation. 

Semble.— The language of the Regulation seemed 
to their Lordships to apply to-questions between 
the Zemindar and the Government, and to have 
been framed with a view to prevent a severance of 
the Zemindamj without public notice to the Go¬ 
vernment. 

18th March , 1861. 

The Right Hon. Lord Kingsdown : 

This appeal arises in a suit brought by 
the Respondent to establish a claim to 
hold in perpetuity, at a fixed rent, certain 
villages forming part of the Zemindary of 
Yettiapooraui, which belongs to the Ap¬ 
pellant. 


* 8, Moore’s I. A., p. 327- 


Yettiapah | Appellant> 
versus 


ancestor. 

That in order to secure such rights, 
without disturbing the grant of the Zemin¬ 
dary, an agreement was made in the year 
1805, between his ancestor and the then 
Zemindar, by which it was settled that 
the Respondent’s ancestor and his descen¬ 
dants should hold the fifteen tillages in 
question on a Cuttoogootaga lease, or, in 
other words, should hold them in per¬ 
petuity at a low fixed rent payable to the 
Zemindar , and that such rent was fixed at 
1,940 pons, being in fact the proportion 
of jumma which was assessed upon them 
by the Government. 

The Respondent alleges that he and his 
ancestors remained in possession of these 
villages under this agreement for many 
years till he was turned out of possession 
by the Appellant in the year 1848. 

The case of the Appellant is an ex¬ 
tremely simple one. He alleges that the 
case set up by the Respondent is a pure 
fiction ; that the documents which he pro¬ 
duces in support of it are mere forgeries ; 
that the plaintiff’s possession began in the 
year 1814, under an Ijarah lease, or in 
other words an ordinary tenant lease at a 
rent agreed upon ; that such lease was 
from time to time renewed for different 
periods, the last of such leases being made 
on the 29th of July, 1836, for twelve 
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ye&rs, on the expiration of which the 
Plaintiff, having no longer any right to 
the property, was turned out of possession. 

In support of this case, certain instru¬ 
ments purporting to be counterparts of 
these leases are produced, and it is ad¬ 
mitted that if they are genuine they are 
quite inconsistent with the right alleged 
by the Respondent. 

There is clearly forgery either on one 
side or the other ; and both of the Courts 
below, who had the documents before 
them, have concurred in attributing the 
forgery to the leases produced by the Ap¬ 
pellant. 

It would be a strong measure for their 
Lordships upon a question of fact to re¬ 
verse a decision founded, at least in part, 
upon an examination of the documents 
themselves, in which all the Judges below 
came to the same conclusion. At the same 
time, cases may exist warranting such a 
course, and one was mentioned at the Bar 
in which this Board did actually adopt 
it (a.) The question is, whether such a 
case has been made out by the Appellant. 

No doubt the onus was on the Respon¬ 
dent, who was the Plaintiff, to prove his 
case. 

Let us see, then, what the evidence on 
each side was. 

The first instrument produced was a 
deed on copper, dated in 1557, and pur¬ 
porting to contain a grant of the District 
in question to an ancestor of the Respon¬ 
dent. It was produced by the Respon¬ 
dent, who was the proper person to have 
it in his custody, and some objections al¬ 
leged to exist upon the face of it, as if it 
had borne to be executed by a person not 
then enjoying the sovereignty of the 
country, seem to have been removed by 
the diligence and exact investigation of 
Mr. Mackeson. 

Many other documents were produced, 
beginning in the year 1712, and bearing 
different dates in 1747,1749, 1777,1779, 
and 1789, all showing dealings with the 
property by ancestors of the Respondent. 

It is said that there is no proof of these 


(a) See McChartliy vs- Judah, 12 Moore’s P. C. 
Case, 47. 
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papers ; they are all of a date which ex¬ 
cludes the possibility of direct proof; but 
they are proved by the production itself 
to come from the possession of the Plain¬ 
tiff, and the want of formal proof that they 
were found in his muniment-room cannot 
be regarded as of any importance in a 
suit of this description. 

It is contended, however, that they are, 
if genuine, inconsistent with the case now 
made by the Respondent, because the ori¬ 
ginal grant appearing to be rent free, it 
is improbable that the Respondent’s an¬ 
cestor could ever have accepted a lease 
charging him with a rent, and yet such is 
the nature of the lease now set up as the 
foundation of the Respondent’s title. 

But the documents produced show, 
that whatever might be the case originally, 
there was, in 1712, a certain tribute pay¬ 
able by the whole Zemindary of which 
one-sixteenth part was apportioned to the 
Respondent’s district. 

The Judges below placed no reliance 
on these documents, not, so far as ap¬ 
pears, because they disbelieved their ge¬ 
nuineness, which their Lordships see no 
reason to doubt, but because they held 
them to be immaterial to the Plaintiffs 
case. They are, however, of some value 
as a matter of inducement, showing the 
probabilities of the statements made by 
the opposite party. 

The next document which the Plain¬ 
tiff puts in evidence is the instrument 
on which he rests his claim. It is a pa¬ 
per writing, alleged to be signed on the 
5th of August, 1804, by the then Zemin¬ 
dar of Yettiapooram, and addressed to 
the ancestor of the Respondent in these 
terms :—“ As I have leased out to you 
fifteen CuttooQootaga villages,” it then enu¬ 
merates them “ attached to Cuttalangoo - 
lam division, under a deed for the fixed 
rent of 1,940 pons , you should, without 
delay, continue to pay, every year, the 
said amount into the treasury of the Yet¬ 
tiapooram Cutcherry f and yourself, your 
son, and grandson, can enjoy the said 
fifteen villages for ever, paying the kist 
amount thereof.” 

Supposing this document to be ge¬ 
nuine, of course, there is an end of the 
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is, however, alleged by the Ap¬ 
pellant to be a forgery. 

The direct evidence in support of it is 
not very satisfactory; it is spoken to by 
several witnesses who profess to have 
seen it, and to remember its execution 
nearly fifty years before, on whose testi¬ 
mony, however, no great reliance can be 
placed ; but if the dealing with and pos¬ 
session of the estate has been consistent 
with the instrument, its date sufficiently 
accounts for the absence of better direct 
testimony. 

The next document, in point of date, is 
a mortgage, dated in 1811-12, made by 
the grandfather of the Respondent, to a 
person named Pillay, of a portion of this 
property for a term of ten years. 

The mortgagee is sworn by two wit¬ 
nesses to have been in possession under 
this instrument, and, when the debt was 
satisfied, to have returned the deed to 
the mortgagor. 

Now, the date of this instrument is 
more than two years before, as the Ap¬ 
pellant alleges, the Respondent’s family 
had anything to do with the property. 

In addition to this, there is the testi¬ 
mony of many old witnesses that the an¬ 
cestors of the Respondent had been in 
possession of this property for very many 
years, and long before the period assigned 
by the Appellant for the commencement 
of such possession. The office of Servagar 
appears to be one of authority, implying 
the command of one hundred men, and 
it is shown to have been held in this 
Zemindary for a very long series of years 
by the family of the Respondent, and it is 
further shown that the grant of lands in 
Cuttoogootaga or Java-tha, is a usual mode 
of remunerating such services. 

The case, therefore, of the Respondent 
is probable and consistent. 

But the evidence goes a great deal fur¬ 
ther, and shows very clearly, in the opi¬ 
nion of their Lordships, that the title of 
Respondent has been repeatedly admitted 
by the ancestors of the Appellant. 

The lessee seems not to have been very 
punctual in the payment of his rent, 
and, in the year 1822, the Zemindar 
found it necessary to apply to the Collec- 
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tor at Tinnevelly to enforce payment, and 
he presented an arzee on the 27th of No¬ 
vember, 1822, to Mr. Huddleston, the 
then Collector. 

The arzee in question comes from the 
Collector’s office $ it is open to no suspicion, 
and it is of itself sufficient to disprove 
the Appellant’s case, and to afford a strong 
confirmation of the statements of the Res¬ 
pondent. It is to this effect :—“ Four¬ 
teen villages in Cuttalangoolam division, 
attached to the Zemindary which was ob¬ 
tained by my late father from the Ho¬ 
nourable Company, were given to Alagoo 
Moottoo Servagaren, son of Alagoo Moottoo 
Servagaren, of the said Cuttalangoolam , 
for his maintenance at a jumma of pons 
1,959 a-year which was paid by him, and, 
after him, by his son, Alagoo Mootho Ser¬ 
vagaren, in fact, up to the 992 Aundoo 
(this date corresponds with the year 1816)$ 
but he had entirely discontinued the pay¬ 
ment of the same for the Aundoo 993 and 
994, though he wa3 holding out mere pro¬ 
mises whenever demands were made for 
it $ the balance due by him from the 
Aundoo 994 to 997, amounts to about 
pons 1,541, and fanams 5| ” 

This is a statement, therefore, that the 
villages had been granted to tne‘ancestor 
of the Respondent for his maintenance at 
a fixed jumma , and that up to the year 
1816 the rent had been regularly paid by 
the grantee, and by his son, and yet it is 
now pretended by the Appellant that the 
Respondent's ancestor first came into- 
possession of the property in 1814, and 
then under an Ijarah lease. It is clear 
that this statement refers to the payment 
of rent for a considerable period, and 
could not mean a payment for two years. 
There is evidence, indeed, that the person 
to whom this grant is said to have been 
made, and who is represented to have 
paid rent under it, died in 1808. 

The Zemindar then prays that the pro¬ 
perty of Alagoo Moottoo may be attached 
to pay this demand. 

There is another document less strong, 
but, as far as it goes, confirmatory of the 
Plaintiff’s case. 

It is found in an order of Mr. Bird, the 
Collector, made in the year 1845, at 
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disputes had arisen with res¬ 
pect to the boundaries of some of the 
villages in the Zemindary , and, amongst 
others, of villages in the District of Gut - 
talangoolam , the District claimed by the 
Respondent. 

This order mentioned that the Zemin¬ 
dar had submitted au arzee , stating that 
he had nothing to do with certain lauds 
therein mentioned, “ which are in the en¬ 
joyment of the Merassidars of Guttalan- 
goolam , to whom he had leased it out un¬ 
der Guttoogootaga tenure.” 

There is abundant other testimony in 
support of the Respondent’s case, and in 
direct contradiction of the Appellant’s, 
but it is useless to pursue it further. 
Their Lordships have not the slightest 
doubt that the Court below could have 
arrived at no other conclusion than that 
the case set up by the Appellant was 
based in fraud and perjury, and that as 
far as the facts are concerned, the Plain¬ 
tiff had completely established his claim. 

It is hardly worth while to notice the 
objections taken to the Plaintiff’s docu¬ 
ments. 

First, it was said that the sum men¬ 
tioned in the paper of 1805 (1,904 pons, 
as printed in the -Records) differed from 
the actual rent of 1,959 pons and some 
fanams actually paid. 

It appeared, however, very clearly, that 
the 1,904 pons was a misprint for 1,940, 
and that the difference between 1,940 and 
1,959 odd was accounted for by the addi¬ 
tion of shroffage. 

The representation of the Appellant 
that the division of the Zemindat'y claim¬ 
ed by the Respondent contained only 
thirteen villages at the period when his 
title commenced, aud that two of them 
were added afterwards, is clearly dis¬ 
proved by the public accounts for the 
year 1802, showing that at that time 
Guttalangoolam was a known District held 
on Guttoogootaga , containing the fifteen 
villages of which it now consists, aud was 
subject to an assessment of 1,000 pago¬ 
das. 

It is said, however, that whatever may 
be the Respondent’s right in point of fact, 
he is precluded from recovering by au 
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objection of law, viz. that the Plaintiff’s 
title is not registered according to the 
Madras Regulation XXV- of 1802, sec. 

8 ; and it is said to have been settled in 
India that although an instrument not 
registered may be good against the Ze¬ 
mindar who executed it, the successor is 
not bound by it. 

The language of the Regulation would 
seem to apply to questions between the 
Zemindar aud the Government, and to 
have been framed with a view of prevent¬ 
ing a severance of the Zemindary with¬ 
out public notice to the Government. It 
is not very obvious upon what principle 
it can be held that an instrument good 
against the party making it is bad against 
an heir, if the ancestor had an absolute 
power of alienation. If the successor is, 
as we should term it, a remainder man, 
or claiming by a title which the ancestor 
could not defeat, the case, of course, is 
different. 

But their Lordships are of opinion that 
there is in this case no ground for the 
objection. This is not au alienation of the 
Zemindary, or any part of it. It is a per¬ 
petual lease of a distinct portion of the 
Zemindary , which constituted a distinct 
portion before the Appellant’s title to the 
Zemindary accrued, aud such an estate 
could not, without great violence to the 
language, be considered as a transfer with¬ 
in the words of the Regulation. The title 
of the Respondent has been recognized not 
only by the Zemindar who created it, but 
by subsequent Zemindars , and there has 
been a possession under it of above fifty 
years. 

Their Lordships will advise Her Majesty 
to affirm the judgment complained of, 
with costs. 
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Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. The Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, and the 
Right Hon. The Lord Justice Turner. 

Assessors, —The Right Hon. £Sir .Lawrence 
Peel, and the Right Hon._Sir James W. 
Colvile. 

On Petition from the Sudder Dewanny 
Adawlut , Calcutta . 


Mohun Lall Sookul and 
another,* ... 


11 ^ | Appellants , 


versus 


Bebee Doss and others, ' ...^.Respondents. 


In an ex-parte application, it is a universal and 
a most important rule that every material fact 
should be truly and fairly stated; and where there 
is an omission of any material facts, whether owing 
to intention, accident or negligence, the order ob¬ 
tained on an imperfect state of facts, will be dis¬ 
charged, with costs. 

An ex-parte Order in Council granting special 
leave to appeal, having been obtained on conceal¬ 
ment of the fact. that the actual value of the pro¬ 
perty in suit had been stated in a supplemental 
plaint to be less thau Its. 10,000, discharged, but 
without costs, owing to the delay made by the Res¬ 
pondents in objecting to the same, and the misre¬ 
presentation not being considered to have been in¬ 
tentional. • 

The value required to be stated by Bengal Regu¬ 
lation X. of 1820, Schedule B, 8. is the full market 
value of the property. 


The Right Hon. Lord Kingsdown : 


This is an application to discharge an 
Order in Council made by Her Majesty at 
the recommendation of their Lordships, 
on the 16th of February, i860. By that 
Order liberty was given to the Appellants 
to appeal, notwithstanding that the pro¬ 
perty which was the subject of the suit, 
was of less value, as appeared upon the 
proceedings in the case, than Rs. 10,000, 
which is the sum limited by the Order in 
Council of the 13th of June, 1838. 

A petition of this nature, beiug ex-parte, 
it is a universal and a most important 
rule of this Court, that every fact which 
is material to the determination of the 
question raised upon the petition should 


8, Moore’a I. A., p. 193. 
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be truly and fairly stated; and where 
there is an omission of auy material facts, 
whether it arises from improper intention 
on the part of the Petitioner, or whether 
it arises from accident or negligence, still 
the effect is just the same j if this Court 
has been induced to make an Order, which 
if the facts were fully before it, it would 
not, or might not, have been induced to 
make. 

Now, in this case, their Lordships were 
of opinion, that in order to justify an ap- 
peal to this country it should be satisfac¬ 
torily proved that the property in dispute 
really was of the value of Rs. 10,000. 
They did not think that there were any 
special circumstances in the case which 
would justify the Court in taking it out 
of the ordinary rule. There were no par¬ 
ticular questions of law or indeed any¬ 
thing which would prevent the application 
of the strict general rule, which requires 
that the property in dispute should be of 
that value. 

It was stated in the petition for leave 
to appeal, that the Plaintiffs had in the 
plaint represented the property to be of 
the value of Rs. 3,572, and that the suit 
was instituted to recover po s ^ssiou of 
certain mortgaged premises, of which the 
value was bo estimated, but only for the 
purpose of complying with the rules of 
the East India Company’s Courts for fix¬ 
ing the amount of the stamp upon the 
plaint; and then, after stating the pro¬ 
ceedings in the case, the petition conclud¬ 
ed with assigning as a ground for making 
the application here, that the value of 
the property having been represented by 
the Plaintiff as Rs. 3,572, the Court below 
had no authority to grant an appeal. The 
petition also alleged that although it ap¬ 
peared from the statements in the plaint 
that the real or market value of the land 
in question in the suit must be taken to 
exceed the amount of Rs. 10,000, yet the 
amount laid in the plaint as the value of 
the suit for the purposes aforesaid, beiug 
only Rs. 3,572, three times the amount 
of one year’s jumma , or rent, the Peti¬ 
tioners were prevented by the rules of the 
Court from applying to that Court for 
such leave. 
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misrepresentation, therefore, upon 
5at petition is this. The plaint, accord¬ 
ing to the Regulation, estimates the value 
of the property at three years’ jumma. 
Three years’yimma amounts to Rs. 3,572, 
and, therefore, according to the Regula¬ 
tion, represented a value which would fur¬ 
nish no criterion of what the actual value 
was. Iu this state of things it appeared 
to their Lordships that the parties ought 
not to be concluded by such a statement ; 
that there was nothing inconsistent with 
that statement; that the property might 
be of a greater value, aud, therefore, their 
Lordships gave leave to appeal upon 
somewhat unusual terms, namely, refer¬ 
ring it to the Court below to report what 
was the actual value of the property. 

Ben. Reg. X. of 1829, cited before us, 
enacts, that iu suits respecting revenue 
lauds three years’ amouut of th q jumma 
shall be taken to be the value of the pro¬ 
perty, and with respect to suits for houses, 
&o., and other things of value, the amount 
is to be computed according to the esti¬ 
mated selling price, and that every plaint 
shall specify the vaule of the thing claim¬ 
ed. 

Now, it appears, that there were in this 
case two distinct modes of valuation, one 
of which affords no criterion whatever of 
the actual value, the other of which, if it 
were fairly stated, afforded a most certain 
criterion, being the estimated selling price, 
not the price it sold for, but what the 
property would sell for at the time the 
plaint was filed. 

Now, it appears that the Plaintiff had 
represented by his plaint that the proper¬ 
ty was estimated at Rs. 3,572, which was 
three years’ jumma . But this statement 
does not fall within the above Regulation. 
For the purposes of this suit it was ne¬ 
cessary to state what the actual value 
was j w.hat the real selling value w r as ; 
what the value was according to the Re¬ 
gulation, and, upon the final supplemental 
plaint, it was stated that the property was 
valued for this purpose at Rs. 4,300, and 
in the record of the proceedings which 
had been drawn up, stating the issues 
which the parties were going to try, it 
was .stated that afterwards the Plaintiff 
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had filed a supplemental plaint, in which 
it was alleged that the suit had been 
valued at Rs. 4,300, the price or value of 
the land, and that as the stamp was Rs. 
150, it was sufficient to cover a claim of 
Rs. 5,000. Is it possible not to under¬ 
stand this as applying to Regulation X. 
of 1829, and as stating therein the value, 
the estimated selling price ? and which is 
stated at Rs. 4,300. Now, if that fact 
had been stated to their Lordships, it is 
hardly to be believed that the Order for 
leave to appeal granted by their Lordships 
would have been made. 

If we were of opinion that this had 
been an intentional misrepresentation on 
the part of the then Petitioners, we 
should, without the least hesitation, not 
only have discharged the Order, but we 
should have made the party who applied 
for it pay all the costs, aud have given no 
liberty whatever to intake any further ap¬ 
plication. 

Their Lordships are, however, inclined 
to take an indulgent view of the case. 
They are inclined to think that there was 
not any intentional misrepresentation ; 
and, therefore, though they discharge the 
Order for leave to appeal, they will not 
do it on the conditions 1 have mentioned. 
They would, indeed, under any circum¬ 
stances, have thought it right, whether the 
mistake was intentional or unintentional, 
to have made the party applying for it 
pay all the costs, were it not for the de¬ 
lay on the other side. The Order for 
leave to appeal was made iu February, 
1860; it went out to India, and it ap¬ 
peared that at least in August, I860, the 
Petitioners who now apply to discharge 
the Order were informed that they would 
have liberty to give evidence under it. 
We think they might have applied the 
moment they saw the petition aud the 
Order which contained the directions I 
have mentioned ; for then they must have 
been aware that a very important fact 
had been kept back from the Court, and 
they might then have applied to have 
discharged the Order. Still they might 
have thought, that on the construction of 
the Order they should be enabled to give 
evidence, and they might have thought 
196—98 
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tKaUit would be less expensive to make 
the application to the Court below. But, 
in August, 1860, they were told of the 
construction which the Sudder Dmanny 
Court at Calcutta had put upon their 
Lordships’ Order, that they would not be 
at liberty to give evidence upon that en¬ 
quiry ; and they were, therefore, then 
apprised of the manner in which the Or¬ 
der of their Lordships was to be carried 
out. 

Under these circumstances, their Lord¬ 
ships are of opinion, that costs should not 
be awarded against the parties who ob¬ 
tained the Order giving leave to appeal, 
and they discharge such Order without 
costs and without prejudice to any other 
application by the Appellants, upon giving 
notice to the Respondents. 


17th and 18th June , 1861 . 
Present : 

Members of the Judicial Committee ,—The 
Eight Hon. Lord Kingsdown, the Right 
Hon. the Lord Justice Knight Bruce, the 
Eight Hon. Sir Edward Ryan, and the 
Right Hon. the Lord Justice Turner. 

Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal f rom the Sudder Lewanny 
Adaivlut at Calcutta. 



divorce by Khoola is at once complete and irrevo¬ 
cable from tko moment when the husband repu¬ 
diates the wife and the separation takes place. 

In a suit against a Mahomedan by his divorced 
wife to recover her dyn- mohr, the wife stated in the 
plaint that the husband had dissolved the marriage 
by divorcing her, and had obtained from her by 
force or fraud two instruments, first, an Ibrana/mdh 
or release of her dyn^mohr, and secondly, a Khoola * 
namah or deed securing to her husband the stipu¬ 
lated consideration to be paid by a wife in a case of 
Khoola divoroe. In defence the husband denied 
a Talak divorce having taken place, and, to bar her 
claim to dower upon that form of divorce, produced 
the above two instruments. Held, 

I. That the deeds, appearing from the evidence 
to have been obtained by force and duresse, could 
not operate to bar her claim ; and 

II. That the husband by denying a divorce by 
Taldk , raised the presumption of some kind of di¬ 
vorce having taken place, and that in the circum¬ 
stances, it was a Taldk and not a Khoola divorce, 
according to which the wife was entitled to her 
dyn-mohr • 

At the conclusion of the Appellaut’a 
argument, 

The Eight Hon. Lord Kingsdown 

Observed, that their Lordships were 
agreed that the deeds relied upon by the 
Appellant could not be supported, and 
directed the Eespondeut’s Counsel to 
confine themselves to the question, whe¬ 
ther there was anythiug in the pleadings, 
or otherwise, not of the Khoolanamah, 
from which the Court could find that a 
divorce had taken place. 


Moonshee Bu2ul-ul-Ra- ) . 77 

HEEM,* ... ... / A PP dlant , 

versus 

Luteefut-oon-Nissa, ... Respondent . 

By the Mahomedan law, divorce may be made in 
either of two forms ; Talak or Khoola. 

A divorce by Talak is the mere arbitrary act of 
tho husband, who .may repudiate his wife at his 
own pleasure, with or •without cause ; but in adopt¬ 
ing such a course he is liable to repay her dowry, 
or Dyn-mohr, and 

Semble , also to give up her jewels or parapher¬ 
nalia. 

A divorce by Khoola is a divorce with the consent, 
and at the instance of the wife, in which she gives 
or agrees to give a consideration to the husband 
for her release from the marriage tie. 

Non-payment by the wife of the consideration for 
the divorce does not invalidate such a divorce. 

A divoroe by Talak is not complete and irrevo¬ 
cable by a single declaration of the husband ; but a 


* 3, Moore’s I. A., p. 3 70. 
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12th July } 1861. 

Judgment was postponed and now de^ 
livered by 

The Eight Hon. Lord Kingsdown : 

This suit was instituted in the Civil 
Court of the Twenty-four Fergunnahs by 
the Respondent, Lutee-fut-oou-Nissa, suing 
as a pauper against the Appellant. Moon- 
shee Buzul-ul-Eaheem, to whom she had 
been married, to recover her dyn-mohr , 
consisting of the sum of Rs. 10,000 and 
of 1,000, gold mohuvs valued at Rs. 
16,000, amounting together to Es. 26,000. 

This sum was payable by the Appel¬ 
lant to the Respondent in the event of. 
the dissolution of the marriage, and she 
alleged in her plaint that the Appellant 
had dissolved the marriage by divorcing 
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dgment complained of is correct, 
and'they will humbly advise Her .Majesty 
to affirm it, with costs. 


19 th and 20th June , 1861. 

Present : 

Members of the Judicial Committee ,—The 
Eight Hon. Lord Kingsdown, the Right 
Hon. the Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, and the 
Right Hon. the Lord Justice Turner. 

Assessor,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder Dewanny 
Adaivlut at Madras. 

Myna Boyee, and others,*... Appellants , 
versus 

OOTARAM, My ARAM, a U d ) R dmU _ 

Taukooram, ... f 1 

H., an Englishman, living in India, had two ille¬ 
gitimate children R. and T., by a married native 
Hindoo woman, of one of the privileged classes, 
who had deserted her husband and lived in adultery 
with H. H. had three other children by another 
native]woman, M., C. and 0. H. devised by his Will 
an estate in equal shares to the five illegitimate 
children. These children were brought up as 
Hindoos and lived as an united family. Held , 

That the illegitimate children were to be con¬ 
sidered as Hindoos, and were to be governed by the 
Hindoo law. 

H. dying, R. brought a suit for partition and ob¬ 
tained a decree accordingly. Pending the appeal 
from this decree, a Razeenatnah or deed of compro¬ 
mise was entered into between the parties, which 
provided that there should be no sale, mortgage or 
lease or security of any separate share ; that dui-ing 
the life of T., he should have the management of 
the whole estate, R receiving a fixed income, and 
that after T.’s death, R. should have the manage¬ 
ment of his fifth, and the management of the other 
four-fifths should bo entrusted to M. or 0. Held , 

I. That the provisions of the deed pointed to 
management and management only. That they ap¬ 
plied to the mode of enjoyment and not to the right 
of property, and did not extend to prevent aliena¬ 
tion by devise and the right of inheritance. 

II. That the sons other than R., by their actual 
agreed union, were not an united Hindoo family'in 
the ordinary sense in which that term is used on 
the text-writers on the Hindoo law ; viz., a family 
of which the father was, in his life-time, the head, 
and the sons in a sense parceners in birth, by an in¬ 
choate though alterable title : but that they were 
the sons of a Ghirstian father by different Hindoo 
mothers, constituting themselves parceners in the 
enjoyment of their property after the manner of 


* 8, Moore’s I. A., p. 400. 


a Hindoo joint family. That, on the death ofeacn7 
his lineal heirs representing the parents, would, 
by the effect of the agreement, enter into that 
partnership; collaterals, however, not so entering 
by succession, unless the Hindoo law gave, in such 
a case, a right of inheritance also to collaterals. 
That the parties could not by their agreement give 
new rights of succession to themselves or their 
heirs unknown to the law; and that the law of sur* 
vivorship, which is the consequence of such a part¬ 
nership amongst Hindoos, would come in only on 
failure of the heirs. 

Every reference to the Native Law Officers for 
their opinion, in a suit, where it may find a right, 
should embrace all important facts proved or ad¬ 
mitted in the cause, which may affected the con¬ 
clusion ; and it is the duty of the Court itself so to 
frame the questions that they may elicit an opi¬ 
nion upon the very facts on which the legal title 
depends. If the facts be not ascertained, but 
stated and disputed, then the questions should em¬ 
brace either view of the facts. 

When the opinion given is apparently irreconcil¬ 
able with the opinions of approved text-writers, 
those who give the opinion should be asked further 
to explain that which appears primd facie , thus irre¬ 
concilable, so that they may show on what ground 
an apparent exemption from the general law, whe¬ 
ther on general custom modifying texts, on local 
usage, family customs, or other exceptional matter. 

An appeal was brought from part of a decree. 
The question being whether the appeal, although 
from part of the decree only, did not open to the 
Respondents the whole decree, Held that, under 
the circumstances of the case, leave should be given 
to present a cross appeal. 

The Appellants having waived the formality of 
lodging a cross appeal, the whole decree was con¬ 
sidered as open. 

The Lord Justice Turner : 

As leave has been granted by the Court 
below, the objection to value of the sub¬ 
ject-matter in dispute cannot be sustained, 
but their Lordships are of opinion, that 
the question of heirship is not open to the 
Respondents upon this appeal from the 
decree of the 27th of November, 1856, 
which decree amounts to a declaration of 
the Court that the Plaintiff was entitled 
to inherit the property of Taukooram as 
heir. Their Lordships, however, are of 
opinion that, under the circumstances of 
the case the Respondents ought not to be 
deprived of the opportunity of bringing 
that question before the Court : and they 
think, therefore, that as to this particular 
portion of the decree leave ought to be 
given to the Respondents to bring that 
point distinctly before the Court by peti¬ 
tion for leave to appeal, if the Appellants 
require a petition of appeal to be lodged. 
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tie Appellants be content to waive the 
question of form aud have a decision of 
the question upon the merits, in that case 
their Lordships will consider and dispose 
of the case as it now stands j but if on the 
other hand the Appellants adhere to the 
objection that the question is not open to 
them before this Court, then the Order 
will be to give the Respondents liberty to 
present a petition of appeal coufined to 
this particular point, their Lordships, un¬ 
der the circumstances, thinking it not 
right now to give the Respondents leave 
to open the whole of the decree (a). 

The Appellants’ Counsel stated that 
they were williug to have the case argued 
without the necessity of lodging a peti¬ 
tion for leave to appeal by the Respon¬ 
dents. 

The appeal was then heard upon the 
whole decree of the S udder Dewanny 
Court. 

It was contended, that the Will and 
the MooJcternamah , alleged to have been 
executed by Taukooram, were forgeries. 

Upon the question, whether the Razee- 
namah operated as a partition, it was in¬ 
sisted, that Ramaprasad was precluded 
from claiming, upon the death of Tau¬ 
kooram, an interest in any portion of the 
Kadalkoody estate beyond his own one- 
fifth share. Strange’s “ Hindu Law,” 
Vol. I,, p. 201, (2ud_Edit.,) was referred 
to. 


2nd August , 1861. 

Their Lordships’ judgment was deliver¬ 
ed by 

The Right Hon. Lord Kingsdown : 


As to the inheritance of illegitimate 
children, W. H. Macnaghten’s “ Principles 
of Hindu Law^” Vol. II. note, p. 15, was 
cited; and, as to the right of a uterine 
brother to succeed to his deceased bro¬ 
ther’s estate, W. H. Macnaghteu’s “ Prin¬ 
ciples of Hindu Law,” Vol. II. pp. 66-7. 

And, as to the power of a Hindoo, 
to make a Will, Nagalutchmee Umrnal 
vs. Gopoo Nadaraja Chetty, (6) and the 
authorities there cited, were relied upon. 


(a) See as to the allowauce of a cross appeal, 
though not applied for in the Court below, Nana 
Naraiu Rao, vs. Hurree Puut Bhao, ante , p. 568. 

( p ) Ante , p. 543. 
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The facts of this case, .so far as they 
are material to the questions we have to 
consider, lie in a narrow compass. Mr. 
George Arthur Hughes, an Englishman, 
living in ludia, had two illegitimate chil¬ 
dren, named Ramaprasad, and Taukooram, 
by a native woman, a Hindoo, who ap¬ 
pears to have been a married woman, to 
have deserted her husband, and to have 
lived in adultery with Mr. Hughes. This 
woman appears to have been originally of 
one of the privileged classes, aud not of 
the Soodra class. Mr. Hughes had also 
three other illegitimate children, Myaram, 
Chundoolaul, aud Oottoram, by another 
native womau. By his Will he devised 
the estate of Kadalkoody to his five il¬ 
legitimate children in equal shares j to 
each a fifth share. The children appear 
to have been brought up as Hindoos 
and to have lived at first as an united 
family, but some time after Hughes’s 
death Ramaprasad, the original Plaintiff 
in the suit from which this appeal arises, 
instituted a suit for partition and obtain¬ 
ed a decree accordingly. There was an 
appeal from this decree, and pending this 
appeal the parties compromised, and a 
Razeenamah x or deed of compromise, was 
entered into between them. This deed, 
to which four of the children, one of whom, 
Chundoolaul, had purchased the share of 
Oottaram, the fifth of the children, who 
had died, after reciting the Will of Mr. 
Hughes and theabove-mentioued purchase, 
proceeded as follows : [His Lordship here 
read the deed of Razeenamah , 8, Moore’s 
I. A , p. 402.] 

In pursuance of the arrangement made 
by this deed Taukooram had the manage¬ 
ment of the estate during his life, and 
paid to Ramaprasad the annual sum 
stipulated for by the deed. On the 21st 
of Jauuary, 1852, Taukooram died intes¬ 
tate and without having had issue, and 
on his death Chundoolaul took possession 
/ of all his real aud personal estate, ipclud- 
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Tugnis one-fifth part of the Kadalkoody 
estate. The plaint in the suit which has 
given rise to the appeal before us, was 
filed on the 18th of September, T852, by 
Ramaprasad claiming as the heir of 
Taukooram against Chundoolaul for the 
recovery of the real and personal estate 
of Taukooram. The Defendant, Chun¬ 
doolaul, by his answer in the suit, amongst 
other grounds of defence which are not 
material to be mentioned, stated, that in 
the partition suit the Plaintiff had de¬ 
clared that he was not related to Taukoo¬ 
ram ; that if they were co-parceners they 
were so through their father and not 
through their mother; and that the 
Hindoo law was not applicable to them. 
That each of them having received a 
certain amount of property under Mr. 
Hughes’s Will, their interests were dis¬ 
tinct, aud one of them had nothing to do 
with another’s portion ; that was the 
status in which liamaprasad had, in the 
partition suit, prayed the Court to place 
him ; and that the decree in that cause 
was that the parties were not amenable 
to the Hindoo law, and he insisted that 
in the teeth of these proceedings in the 
former suit it was not open to the Plain¬ 
tiff to claim Taukooram’s share of the 
estate of Ramaprasad; te relied also upon 
the Razeenamah, insisting that Taukoo¬ 
ram’s intention that his share of the 
Kadalkoody estate should on his death 
pass to him, the Defendant, was evident 
from the fact of that instrument contain¬ 
ing a detailed provision that Taukooram’s 
share, and the management of the other 
four shares of the estate, should be held 
in succession by the Defendant and his 
heirs, or other persons appointed by him ; 
he also set up a Mookternamah and a will 
alleged to have been made by Taukooram 
in his favour. 

The Plaintiff, by his replication, ex¬ 
plained the allegations made by him in 
the partition suit, and denied that they 
bore any such meaniug as was imputed 
to them by the answer. The rejoinder 
was a mere recapitulation of the answer. 

The only material evidence in the cause 
was, on the part of the Plaintiff, the Razee¬ 
namahj and on the part of the Defendant, 


the Mookternamah , and the Will, with the 
depositions of some witnesses in support 
of those instruments. There was no evi¬ 
dence as to the Plaintiff’s title as heir ; 
but upon this point the following question 
appears to have been submitted to the 
Pundit of the Court of Sudder Adawlut: 
—“ You are requested to state whether, 
upon the death of one of two illegitimate 
sons of a Hindoo woman, the estate of the 
deceased by law devolves upon the sur¬ 
viving brother 1” And to this questiou 
the following answer appears to have been 
returned :—“ If the illegitimate sons re¬ 
ferred to in the question were undivided, 
the estate of one of them would, after his 
death, devolve upon his surviving brother. 
If divided, it would go to him ouly on 
failure of the deceased’s widow, daughter, 
or her son, or of the deceased’s mother.” 

Upon the hearing of the cause in the 
Zillah Court, the Judge was of opinion 
that the Mookternamah and the Will were 
forgeries, and that the provisions of the 
Razeenamah had reference to the manage¬ 
ment of the estate, and did not affect the 
right to it i and resting upon the opinion 
of the Law Officers, he treated the allega¬ 
tions in the partition suit as irrelevant, 
and considered the Plaintiff’s title as heir 
to be established. The decree of the 
Zillah Court, therefore, was wholly in fa¬ 
vour of the Plaintiff. 

From this decree the heirs of Chundoo¬ 
laul, who had died in the meantime, ap¬ 
pealed to the Sudder Adawlut; but the 
Judges of that Court were also of opinion 
that the Mookternamah an^ the Will were 
not genuine documents; and as regards 
the right of the Plaintiff to inherit the 
property of his uterine brother Taukoo¬ 
ram, they were of opinion that those per¬ 
sons must be looked upon as Hindoos, 
and subject to Hindoo law ; and the ques¬ 
tion as to the Hindoo law of the case hav¬ 
ing, as they thought, been fairly put to 
the Pundits of the Court, they considered 
that the Plaintiff had a right to inherit 
the property of Taukooram. They ac¬ 
cordingly, by a decree dated the 7th of 
November, 1856, affirmed the decree so 
far ns respects the estate of Taukooram 
not inoluded in the Razeenamah; but as 
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to the one*fifth part of the Kadalkoody 
estate, which was included in the Razee - 
namahy they were of opinion that the in¬ 
tent of that instrument was, that the 
right of the Plaintiff should be confined 
to the enjoyment of his own one-fifth 
share, and the management thereof, and 
that the right and title to the manage¬ 
ment and enjoyment of the profits of the 
other four shares was vested in the other 
shareholders, and they accordingly held 
that the Plaintiff was not entftled to re¬ 
cover the one-fifth share of the Kadal¬ 
koody estate, which belonged to Taukoo- 
ram, and reversed that part of the decree 
which awarded that share to the Plaintiff. 

The Plaintiff, however, afterwards ob¬ 
tained, as it would appear ex-parte, an 
Order for the case to be re-heard, but he 
died soon after the making of this Order, 
without having had issue. 

By his Will, which appears on these 
proceedings to have been disputed, he 
devised the Kadalkoody estate to the now 
Appellants, and appointed two of them to 
be his executors. They accordingly reviv¬ 
ed the suit, and the Sudder Court having 
subsequently, by an Order dated the 12th 
of November, 1857, discharged the Order 
for re-hearing, upon the ground that the 
case was more proper to be the subject of 
appeal, they obtained leave to bring, and 
have accordingly brought, this appeal, 
which is from so much of the decree of 
the 7th of November, 1856, as reversed 
the decree of the lower Court, so far as it 
awarded to the Plaintiff Taukooram’s 
share of the Kadalkoody estate, and also 
against the Order of the 12th of November, 
1857. 

With respect to the objection raised by 
the answer that the Plaiutiff was preclud¬ 
ed, by reason of the allegations made 
by him in the partition suit, their Lord- 
ships are of opinion that no weight is due 
to that objection. The allegations refer¬ 
red to could, at the highest, operate only, 
under the circumstances of this case, as 
an admission against title, on a particular 
view of the legal status of the party, in 
point of law, which, if it were erroneous, 
ought not to have bound the party in an¬ 
other suit for a different object, the Court 
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having before it all the facts relating to 
the true status. 

The immediate question raised by this 
appeal, therefore, is, whether the Sudder 
Court was right in the construction which 
it put upon the Razeenamah. Their Lord- 
ships find themselves unable to agree with 
the Sudder Court upon the construction 
of this deed. The deed had its origin in 
the partition suit. The result of that 
suit and of the decree which had been 
made in it, if carried out, would have 
been to sever, at all events, one-fifth of 
the estate, and to destroy, to that extent 
at least, not only all unity of interest but 
all power of joint management. 

The deed appears to have been framed 
for the purpose of avoiding these results. 
It provides that there shall be no sale, 
mortgage, lease, or security of any sepa¬ 
rate share; that, during the life of Tau* 
kooram, lie shall have the management 
of the whole estate, Ramaprasad receiving 
a fixed income ; and that after his death, 
Ramaprasad shall have the management 
of his fifth, and the management of the 
other four-fifths shall be entrusted to 
iVJyaram or Chundoolaul; but these pro¬ 
visions point to management, and to ma¬ 
nagement only. They affect the mode of 
enjoyment, not the right of property. 
That right does not appear to be affected 
by the deed otherwise than by the parti¬ 
cular provisions against alienation—pro¬ 
visions which, it is to be observed, are 
carefully limited by the deed, and do not 
extend to prevent alienation by devise, 
for it is plain that the deed contemplates 
that each co-sharer might devise. It is 
scarcely possible to suppose that it could 
be intended that the right to devise should 
be preserved, but that the right of in¬ 
heritance should be taken away. Failing 
this argument upon the construction of 
the Razeenamahy the Respondents con¬ 
tended that the title of the Plaintiff was 
nevertheless defeated by that instrument. 
They argued that all the illegitimate sons 
were to be considered, as they were con¬ 
sidered, and, as it appears to their Lord- 
ships, rightly considered, in the Courts in 
India, to be Hindoos; and that the sons, 
except Ramaprasad, having continued in 
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Ramaprasad could not, by the 
law, be entitled to any portion of 
Taukooram’s share. 

This argument renders it necessary to 
consider what sort of a partnership was 
constituted by the actual agreed union of 
the other sous. They were not an united 
Hindoo family in the ordinary sense in 
which that term is used in the text-writers 
on the Hindoo law; a family of which the 
father was, in his life-time, the head, and 
the sons in a sense parceners in birth, by 
an iuchoate though alterable title : but 
they were sons of a Christian father by 
different Hindoo mothers, constituting 
themselves parceuers in the enjoyment of 
their property after the mauuer of a 
Hindoo joint family. On the death of 
each, his lineal heirs, representing their 
parent, would, by the effect of the agree¬ 
ment, enter into that partnership; col¬ 
laterals, however, could not so enter by 
succession, unless the Hindoo law gave, 
in the case under consideration, a right of 
inheritance also to collaterals. The 
parties could not by their agreement give 
new rights of succession to themselves or 
their heirs unknown to the law. The law 
of survivorship, which is the consequence 
of such a partnership amongst Hindoos, 
would come in only on failure of the heirs 

A further suggestion was made on this 
part of the case, that from the peculiar 
status of the parties it was to be presumed 
that the intention of the instrument was 
to bar the State by the arrangement 
between the parties, inter se y as to the en¬ 
joyment of the property* but no such 
intention is to be collected from the 
instrument, or is disclosed by the evidence; 
and it may be added that the arrangement 
for the parties continuing in common 
would, as already observed, include sur¬ 
vivorship, and that it could, therefore, 
only be oil failure of heirs of the last sur¬ 
vivor that the claim of the State could 
arise. The instrument too, in its dealings 
with the management, contemplates the 
existence of hceredes facti , and the par¬ 
ties, therefore, cannot but have been 
aware that they had in their power the 
means of protection against any claim of 
the State. So far, therefore, as the ira- 
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mediate question raised by this appeal is 
concerned, their Lordships are of opinion 
that the decree complained of cannot be 
maintained. 

*A further question was also raised on 
the part of the Respondents, whether the 
appeal, although from part of the decree 
only did not open to them, the Respon¬ 
dents, the whole decree. Their Lordships 
were of opinion that it did not, but they 
thought that under the circumstances of 
this case leave should be given to present 
a cross appeal, and the Appellants not 
having insisted that the mere form of pre¬ 
senting suoh an appeal should be gone 
through, it was agreed that the whole de¬ 
cree should be considered as open. 

The whole case as to the Mookternamah 
and the Will, and as to the Plaintiff’s 
title as heir to Taukooram, was thus open 
to the Respondents. Nothing was said by 
them as to the Mookternamah or the Will, 
and it is unnecessary, therefore, to refer 
further to those documents, which no 
doubt were forged. The contention was 
as to Ramaprasad’s title as heir. This 
title appears to have been affirmed by 
both the Courts in India upon the faith 
of the opinion given by the Law Officers. 
It does not appear to have been further 
investigated or inquired into. 

The correctness of this opinion was 
questioned by the Respondents, who ob¬ 
jected to the mode in which the question 
was submitted to them,- but the Court 
declined to take auother opinion, and 
adopted the opinion of these Officers, 
apparently without noticing its inconsis¬ 
tency with the ordinary text expositions 
of the Hindoo law. The question sub¬ 
mitted to the Law Officers does not include 
some important facts which existed in 
this case. Every such reference in a suit, 
where it may bind a right, should embrace 
all important facts proved or admitted in 
the cause, which may affect the conclu¬ 
sion ; and it is the duty of the Court itself 
so to frame the questions that they may 
elicit an opinion upon the very facts on 
which the legal title depends. If the 
facts be not ascertained, but stated, and 
disputed, then the questions should em¬ 
brace either view of the facts. When the 
420 22 
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opinion given is apparently irreconcilable 
with the opinious of approved text-writers, 
those who give the opinion should be 
asked further to explain that which ap¬ 
pears primd facie, thus irreconcilable, «o 
that they may show on what they ground 
an apparent exception from the general 
law, whether on general custom modifying 
texts, on local usage, family customs, or 
other exceptional matter. 

In this case it was very important to 
poiut out to the notice of the Law Offi¬ 
cers that the mother of the Plaintiff and 
of his uteriue brother was a wife living in 
adultery • originally, as above-mentioned, 
oue of the privileged classes ; that her 
•sous were adulterous issue ; that the pro¬ 
perty had never been the mother’s, but had 
been bequeathed by the father, an English¬ 
man, to his sous, as his sons, andwasmeaut 
by him to be a parental provision for his 
children. It was not referred to the Law 
Officers to consider whether the inability 
of the sons to succeed to the father af¬ 
fected their heritable capacity as col¬ 
laterals inter se. 

On the terms of the answer, the Law 
Officers may have considered the case 
merely as one of succession amongst Soo- 
dras proper,, and may have acted simply 
on a wider view of the law of succession 
amongst Sood7'as than the written text 
authorities afford. They may have view¬ 
ed it as enlarged by some general custom 
there prevalent extending the law, accord¬ 
ing to the principles of the Hindoo law 
which would support such custom, if in 
fact such custom has obtained. 

It is, however, impossible to treat these 
sous as the sons of a Soodra father $ if the 
Plaintiff and Taukooram be viewed as the 
sous of a Soodra mother, still the proper¬ 
ty never was hers, and their heritable ca¬ 
pacity even to property of hers has not 
been established. If any general usage 
in this part of India has ripened into a 
custom having the force of law, that the 
illegitimate children of a woman pursuing 
an unchaste course of life, whether mar¬ 
ried or unmarried, inherit her property, 
this custom is not in proof. 

If amongst Soodras proper a course of 
decisions, or other evidence of the preva- 
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leticy of a general custom, support a he¬ 
ritable capacity of illegitimate Hindoos 
beyond that which the writers’ text-books 
establish, these decisions have not been 
made known, nor has that custom been es¬ 
tablished. But a title such as the present, 
so wholly irreconcilable with the exposi¬ 
tions of any text-writer, and, unsupported 
by any authority, cannot be established 
upon the evidence which this case affords. 
To assume without evidence, on assertion 
simply, a capacity in the Appellant and 
his uterine brother to inherit to their 
mother, and assuming that capacity of 
lineal inheritance to their mother, thence 
to derive collateral heirship, inter se, to 
property which never was their mother’s, 
would be at variance with legal principles. 

Their Lordships have accordingly felt 
some difficulty in dealing with this part 
of the case. On the oue hand, they are 
not prepared to act upon the opinion of 
the Law Officers given upon an imperfect 
statement of facts, unsupported by au¬ 
thority, and apparently not easily to be 
reconciled with the opinions of the text- 
writers on the Hindoo Law. On the 
other hand, they do not feel satisfied that 
the opinion of the Law Officers may not 
be well founded, more especially with 
reference to some local custom or usage. 
They have come to the conclusion, there¬ 
fore, that the only safe course which 
cau be taken is to remit this question to 
India for further investigation and con¬ 
sideration. 

In the course of the argument on the 
part of the Respondents, an objection was 
taken on their behalf to the title of the 
Appellants as the heirs of Ramaprasad, 
but this objection does not appear to have 
been entertained or considered by the 
Sudder Court, and their Lordships very 
much doubt whether it is competent to 
the Respondents to raise it upon this ap¬ 
peal, having regard to what must have 
been done in the cause. 

Their Lordships, therefore, delivered 
the foregoing judgment at the close of the 
sittings after Trinity Term, but they or¬ 
dered their report to stand over until 
after the Long vacation, in order that the 
minutes might be fully considered by 
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thcir^ Lordships and. by Counsel; and the 
matter having been again brought before 
their Lordships on the 26th of November, 
1861, the following minute was finally 
settled by their Lordships, with the assent 
of Counsel on both sides, ou the 30th of 
November, 1861 : — 

“ The Appellants, having by their Coun¬ 
sel consented that the rights of the parties 
should be considered and dealt with in the 
same mauner as if the Respondents had 
presented a cross appeal confined to the 
subject-matter of this appeal, viz., the 
share of Taukooram in the Kadalkoody 
estate, their Lordships humbly recom¬ 
mend to Her Majesty that the decree of 
the Sudder Court of the 27th of Novem¬ 
ber, 1856, be reversed, in so far as the 
same is complained of by the appeal, and 
that the appeal be dismissed in so far as 
it complains of the Order of the 12th of 
November, 1857, and that it be declared 
that the Ruzeenamah in the pleadings 
mentioned does not prejudice or affect the 
Appellants’ claim to Taukoorain’s share 
of the Kadalkoody estate, and that the 
Mookternamah and the Will in the plead¬ 
ings also mentioned were not genuine 
instruments \ and that it be also declared 
that the aforesaid reversal of the said 
decree of the Sudder Court shall not in 
any way prejudice or affect the right of 
the Respondents to contest the title of 
Ramaprasad as the heir of Taukooram to 
his (Taukooram’s) share of the Kadal¬ 
koody estate upon any other grounds than 
those above-mentioned, nor prejudice any 
objection which may be now open to the 
Respondents, and which they may be ad¬ 
vised to take, to the title of the Appel¬ 
lants as the heirs of Ramaprasad to the 
said share of Taukooram in the said Ka¬ 
dalkoody estate, and to any application 
they may be advised to make to the Sud¬ 
der Court respecting the same ; and that 
it be ordered that the Sudder Court do 
make all such further inquiry as may be 
proper and necessary as to the title of 
Ramaprasad as the heir of Taukooram to 
his (Taukooram’s) share of the Kadal¬ 
koody estate, and do proceed in the cause 
as respects that property according to the 
result of such inquiry ; and that it be 
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further ordered that, if it shall appear 
that Ramaprasad was entitled, as the heir 
of Taukooram, to the said share of the 
Kadalkoody estate, and that the Appel¬ 
lants are entitled thereto in right of Ra¬ 
maprasad, the costs of this appeal be paid 
by the Respondents, and the whole costs 
in the Sudder Court be also borne by 
them, except the costs of the application 
for review, as to which, in that event, 
there should be no costs; but that, if it 
shall appear that Ramaprasad was not 
entitled as the heir of Taukooram, or that 
the Appellants are not entitled, in right 
of Ramaprasad, to the said share of the 
Kadalkoody estate, the whole costs of the 
case in the Sudder Court be dealt with as 
the said Court may direct, and that in 
that event there be no costs of this ap¬ 
peal.” 


22nd June, 1861. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. The Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, and the 
Right Hon. The Lord Justice Turner. 

Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

George Lamb and Josiah ) 4 7 , , 

Patrick Wise* ... { A PP ellant ‘> 

versus 

Bejoy Kishen Dass, Dil- ) 

lawur Allee Gholam £ Respondents. 
Ensufe, and others, ... ) 

For the due publication of sale within Ben. Reg. 
XLY., sec. 12, of 1793, if there be no town or village 
within the Pergunnah at which notice could have 
been given, notilication posted at the principal Res¬ 
pondent’s house does not constitute a material irre¬ 
gularity within the provisions of the above Regu* 
lation- 

To take advantage of such irregularity, it should 
be, at all events, brought before the Court below. 

The Right Hon. Lord Kingsdown : 

We consider the decree of the Court 
below erroneous. 


’ 8, Aloore’s I. A., p. 427- 

425 


-27 









PRIVY COUNCIL JUDGMENTS 



[Jun 


>L 


Tt has not been made out to our satis¬ 
faction that there was any town or vil¬ 
lage within the Pergunnali at which no¬ 
tice could have been giveu. The notifi¬ 
cation posted at the principal Respon¬ 
dent’s house does not, in our opinion, 
constitute a material irregularity with the 
provisions of the Regulation cited before 
us; at all events, if there was an irregu¬ 
larity, it ought to have been brought be¬ 
fore the Court below at the time of the 
summary suit and taken advantage of 
then. The judgment appealed from must 
be reversed. 


22nd June, 1861. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. the Lord Justice Knight Bruce, the 
Right Hon. Sir Edward Ryan, and the 
Right Hon. the Lord Justice Turner. 

J ssessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

Golaub Koonwurree Bebee,* Appellant, 
versus 

Eshan Chunder Chow- ) R dents 

dhooree, and others, ... J 

The Appellant, who earried on business as a 
Banker, alleged, in that character, that she made 
very large payments for the Respondents, during 
the time that they, or some of them, were minors, 
in respect of a jumma or revenue due to the Go¬ 
vernment from a Zemindai'y belonging to them. 
These advances were alleged to have been made at 
the instance of a person who had been the guardian 
of the infants, and executor and trustee under the 
Will of the father; and for which sums the Res- 
ondents on taking possession of their Zemindary 
ad given a Kistbundy or engagement to pay the 
amount by instalments, and for one of these instal* 
ments the suit under appeal was brought. Held, 
in the circumstances, reversing the decree of the 
Court in India, 

That the Respondents, after the death of the 
guardian, could not be permitted to dispute tHeir 
liability for payment of the debt, which they had 
thus deliberately undertaken to pay; and 
That whatever suspicion might attach to the 
dealings between the Appellant and the Executior, 
it could not affect the present suit; though it was 
very possible that if the Respondent had instituted 

8, Moore’s I. A., p. 447. 
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a suit to take the account of this guardian and 
charging collusion between him and the Appellant, 
and had investigated the transactions which had 
taken place, there would be no such sum as was 
claimed by the Appellant justly due to her. 

12th July , 1861. 

The Right Hon. Lord Kingsdown : 

We have looked carefully through the 
papers in this case, and remain of the 
opinion, which we intimated at the hear¬ 
ing, that the decree cannot be supported. 
Considering the large amount of the sum 
at stake, and the position in life of the 
Respondents, it is difficult to account for 
their omitting to appear at our Bar to 
maintain the decree which they have ob¬ 
tained. But as far as we can discover, 
the proceedings of the Appellant have 
been regular, and she is entitled therefore, 
to call upon us to dispose of the appeal 
ex-parte. 

The Appellant carries on business as a 
Banker ; in that character she alleges that 
she made very large payments for the 
Respondents, during the time that they, 
or some of them, were minors, in respect 
of jumma or revenue due to the Govern¬ 
ment from a Zemindary belonging to 
them. These advances are alleged to 
have been made at the instance of a per¬ 
son who was the guardian of the infants, 
and Executor and trustee under the Will 
of their father. For these sums the Res¬ 
pondents on taking possession of their 
Zemindary had given a Kistbundy , or en¬ 
gagement, to pay the amount by instal¬ 
ments, and for one of the instalments so 
secured the action in this case was 
brought. 

There appears to be great reason to 
suspect fraud on the part of the guardian, 
and some reason to believe that the agents 
of the Appellant were privy to it. There 
can be little doubt that the lease of the 
Respondents’ Zemindary , which was made 
by the guardian to a servant of the Ap¬ 
pellant, and which was disputed by the 
Respondents and surrendered by the les¬ 
see, was really made to the servant as the 
nominee and for the benefit of the Ap¬ 
pellant. It is very possible that if the 
Respondents had instituted a suit to take 
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the adebunts of this guardiau, and, charg¬ 
ing collusion between him and the Ap¬ 
pellant, had investigated the transactions 
which had taken place, it might have ap¬ 
peared that there was no such sum as was 
claimed by the Appellant justly due to 
her. 

The Judges of the Sudder Court, who 
have pronounced a decree in favour of the 
Respondents, seem to have been influenced 
by reasons of this nature, and to have 
rested their judgment on the ground, that 
no adjustment of accounts had taken 
place to ascertain the balauce really due 
to the Appellant before the Kistbundy was 
granted. 

But we think that this objection, un¬ 
der the circumstances, cannot be allowed 
to prevail ; for the question, whether it 
would be tit to insist on this adjustment 
was distinctly brought under the notice 
of the Respondents before the Kistbundy 
was executed, and decided by them in the 
negative. It is proved by Hurro Gobiud 
Sen that when a claim was made upon 
the Respondents in respect of the Bonds 
giveu by the Executor and guardian, they 
were desirous of avoiding the payment, 
and consulted him as to the mode of do¬ 
ing so; that they were advised by him 
that they could only do so by instituting 
a suit to which the Executor must be a 
party, and in which a settlement of his 
accounts would be required. Now, the 
Executor was their spiritual guide, and 
had been the spiritual guide of their fa¬ 
ther, and it was not considered proper to 
institute a suit agaiust him. Under these 
circumstances it was thought better to 
come to terms with the Appellant, to ob¬ 
tain time for payment of the debt by in¬ 
stalments. The Kistbundy was according¬ 
ly executed, and the witness says that he 
considered the arrangement beneficial to 
the Respondents. 

There seems no reason whatever to 
doubt this statement. Hurro Gobind Sen, 
who makes it, was in the employment of 
the Respondents, was connected with 
them by marriage, and was referred to in 
their answer as one of their agents who 
ought to have been employed in any 
business of this description. ] 


It appears impossible to permit the 
Respondents, after the death of the guar¬ 
dian, now to dispute their liability for 
payment of the debt which they had thus 
deliberately undertaken to pay. 

The Kistbundy itself and its registra¬ 
tion appear to be regularly proved, pay¬ 
ments have been made of some of the in¬ 
stalments, and such payments are indorsed 
upon the instrument. The account books 
of the Appellant were produced at the 
hearing, and the fact of the payments 
made by her as the consideration for the 
bonds given by the Executor seems to 
have been thereby established. 

Whatever suspicion may attach to the 
dealings between the Appellant and the 
Executor it cannot affect the decision of 
the present suit. We think that the de¬ 
cree of the Zillah Court must be restored, 
and the decree of the Sudder Court re¬ 
versed, and that the Appellant must have 
the costs of the proceedings in the Sudder 
Court, but we are not inclined to give any 
costs of this appeal. 

We will make a report to Her Majesty 
in conformity with the opinion which we 
have expressed. 


2nd July , 1861. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Master 
of the Rolls (the Right Hon. Sir John Ro- 
milly), and the Right Hon. Sir Edward 
Ryan. 

Assessor,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

Mussumat Kripomoye Debia,* Appellant , 
versus 

Gerisciiunder Lahoree and 1 RespondmU , 
others, ... ... J 

The unanimous decision of the Courts in India, 
on a question of fact touching the irregularity of 
sale for arrears of rent of a Putnee TaloolCj upheld. 


* 8, Moore’s I. A., p. 467. 
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2nd August, 1861. 


The Right Hon. Sir Jhon Romilly : 

The questiou iu this appeal is, whether 
the purchase of a Putnee Talook made by 
Juggurnath Roy, on the 6th of Septem¬ 
ber, 1835, was a Benamee transaction— 
that is, whether it was brought with the 
mouey of aud iu trust for Hurro Kauth 
lioy, who is now deceased, but whose 
widow is the Appellant. Substantially, 
the question depends upon, whether an 
Ikrar Pattro , or declaration of trust, pur¬ 
porting to bear date the 29th Kartick, in 
the year 1242, which corresponds to the 
14th of November, 1835, aud which also 
•purports to have been executed by 
Juggurnath Roy, is a real or a supposi¬ 
titious document. 

We entertain no doubt, if on the evi¬ 
dence it should appear that no reliance is 
to be placed on this document, that there 
is no other evideuce before us sufficient to 
establish that the transaction in question 
was a Benamee transaction. 

In consequence of the non-payment of 
the rent, the amount of which was disput¬ 
ed, the Putnee Talook was, after various 
proceedings to which it is unnecessary to 
advert, sold by the revenue authorities, 
on the 21st of May, 1836, by public 
auction, to Kalee Kauth Lahoree, who 
was the highest bidder; who has since 
died, but whose heir is the first Respon¬ 
dent on the record. 

The suit to recover the Putnee Talook 
was first instituted by Hurro Kauth Roy, 
on the 1st of March, 1845 ; that suit fail¬ 
ed in April, 1850, by reason of mis-dating 
the Ikrar iu the plaint, which error the 
Court refused to allow to be corrected. 

On the 18th of July, 1850, the Appel¬ 
lant filed her plaint in this suit. 

On the 26th of December, 1854, the 
Principal Sudder Ameen dismissed the 
Appellant’# suit with costs. 

This decision was appealed from to the 
Court of Sudder Dewanny Adawlut at 
Calcutta, and on the 28th of December, 
1857, the decree of the Court below was 
affirmed with costs, which is the decree 
appealed from to us. 
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The original Kubalah granting the Put¬ 
nee Talook was made on the 22nd of 
Bhadoon, 1242, which corresponds to the 
6th of September, 1835 ; it was attested 
by fourteen witnesses, and at the same 
time a Kubooleut , or counterpart, was ex¬ 
ecuted by Juggurnath Roy, containing 
the usual condition that, if the rents were 
not paid, the Zemindar should be at li¬ 
berty to sell the Talook , under the pro¬ 
visions of Regulation VIII. of 1819. This 
counterpart was executed by nine wit¬ 
nesses, of whom the first and last were al¬ 
so attesting witnesses to the Kubalah , but 
the remaining seven witnesses were dis¬ 
tinct and different persons. 

That the same witnesses, fourteen in 
number, who attested the Kubalah should 
be obtained to attest the Ikrar , two 
months later, is a circumstance which, in 
our mind, gives rise to very grave suspi¬ 
cions. No valid reason is given for this 
peculiarity ; the collection of exactly the 
same fourteen persons who had attested 
an instrument two months before, for the 
purpose of attesting another instrument, 
must have occasioned both difficulty and 
delay, and it is not pretended that the 
circumstance of the witnesses who attest¬ 
ed both instruments being the same could 
confer additional validity on the Ikrar. 
So little did this seem to be a matter of 
importance to the parties engaged in the 
transaction on the 6th of September, 
1835, that of the two instruments then 
simultaneously executed, only two wit¬ 
nesses attested both. The suspicion creat¬ 
ed by this circumstance is augmented by 
the consideration that in the original 
plaint, which was filed on the 1st of 
March, 1845, the Ikrar is alleged to bear 
the same date as that of the Kubalah. 
If, in truth, the Ikrar had been executed 
at the same time with the Kubalah , it 
might well be that the same witnesses 
who attested the lease would also attest 
the declaration of trust; and, indeed, 
such a supposition would be natural aud 
probable. Upon the assumption that the 
original Plaintiff had intended to set up 
a fictitious Ikrar , with the view of estab¬ 
lishing the transaction to be one of a 
Benamee character, it would be natural to 
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set- tfp an I/crar of even date with the 
original Kubalah , in which case it would 
be naturally attested by the same wit¬ 
nesses, and accordingly such was the 
Plaintiff’s allegation contained in the 
original plaint; and we cauuot but consi¬ 
der it a matter also open to suspicion 
that, in so important a matter as the 
statement in the plaint of the I/crar, on 
which the whole of the Plaintiff’s case 
depended, an erroneous date should have 
been assigned to that instrument. It is 
to be observed, also, that the I/crar itself, 
on the face of it, seems to have been 
framed as if it had been intended to be 
contemporaneous with the Kubalah , for it 
speaks of the delivering up of the 
Umulnamah , or letter of authority, of 
to-day—that is, of the day of the date of 
the I/crar; but the only Umulnamah of 
the existence of which any evidence is 
given is the Umulnamah of the date of 
the original Kubalah. 

On the assumption that it was intend¬ 
ed to set up a fictitious deed, various cir¬ 
cumstances might, after the institution 
of the original suit, render it impossible 
to act on that intention, and to establish 
by proof an I/crar of even date with the 
original Kubalah. 

The following are instances :—The wit¬ 
nesses speak of Hurro Kanth Roy as hav¬ 
ing been present at the time when the 
I/crar was executed, and even of the con¬ 
versation which passed between him and 
Juggurnath Roy on that occasion. Hurro 
Kanth Roy was, at the date of the execu¬ 
tion of the Kubalah , distant four or five 
days’ journey off, at Calcutta. This fact 
might possibly have been established by 
evidence brought on the part of the De¬ 
fendants. There were present, at the 
time when the Kubalah was executed, in 
September, 1835, the witnesses to the 
Kubooleut, and these witnesses, or some 
of them, might have been called, and not 
only disproved the presence of Hurro 
Kanth Roy, but might also have disprov¬ 
ed the execution of any I/crar at all at 
that time, and might have given evidence 
which would have been irreconcilable 
with the evidence on the part of the 
Plaintiff. 


Assuming, therefore, that a fictitious 
deed was intended to be set up, this cir¬ 
cumstance might explain how it was ori¬ 
ginally intended to set up an I/crar of 
even date with the original Kubalah , and 
how that intention was afterwards aban¬ 
doned as far as regarded the date of the 
instrument. 

Another circumstance which creates 
grave suspicion in our minds is the age 
of Hurro Kanth Roy at the time of the 
transaction. This we consider to be 
proved by the deposition of Hurro Kanth 
Roy himself, made in a distinct matter 
on the 12th of May > 1843. By this de¬ 
position it appears that he was then at 
the Government School at Rampoor, and 
that he stated his age to be at that time 
seventeen or eighteen. This was eight 
years and nine months after the date of 
the I/crar. This would reduce his age at 
the time of the transaction to nine or ten 
years old. The explanation attempted to 
be given, that he understated his age for 
the purpose of entering the school, by the 
regulations of which no pupil could be 
admitted who had passed a given age— 
even if admitted, could only extend to a 
year or two; but no latitude which could 
be given to this suggestion would induce 
us to believe that a man of twenty-six or 
twenty-seven could pass off for a youth of 
seventeen or eighteen ; but we have no 
reason to doubt the accuracy of the state¬ 
ment of his age contained in the deposi¬ 
tion which was made by himself in a 
matter in which his age was not a matter 
ot importance, and by which it appears 
that he was then under the master of the 
school, and in which he speaks of the 
other lads of the school. 

We are, therefore, of opinion that, on 
the evidence before us, the aire of Hurro 
Kanth Roy in November, 1835, must be 
considered as not exceeding ten or eleven 
years. In what way a boy of ten or ele¬ 
ven years of age could be possessed, of 
money sufficient for the purchase of the 
Putnee Taloo/c , the evidence fails to ex¬ 
plain. 

But this is not the only difficulty pre¬ 
sented in the way of the Appellant by 
the youth of her husband at the time of 

470—72 





UWST/fy 



PRIVY COUNCIL JUDGMENTS 



this transaction. The evidence given by 
the witnesses of the conduct of Hurro 
Kanth Roy on this occasion is irreconcil¬ 
able with the supposition that he was not 
more than eleven years old, even allowing 
much to the precocity ascribed to Indian 
youths. 

Kara Nedhee Deb says that this boy of 
'ten or eleven years old gave directions for 
obtaining some of the Rajah’s Me/ial, if 
' any were to be let out in Putnee The 
witnesses all speak of his understanding 
the transaction, and taking a part in it. 

Gooro Dyal Roy says that Hurro Kanth 
Roy sent the money for the Kubalah , Rs. 
4,700 in specie, from Calcutta, by him and 
three other persons, accompanied by five 
or six others, by a boat ; a very impro¬ 
bable mode of transmitting money in a 
country where Government notes were in 
circulation. 

Kalee Pershad Dass says that Juggur- 
nath Roy and Hurro Kanth Roy corres¬ 
ponded ou this subject, and that Hurro 
Kanth Roy wrote letters to Juggurnath 
Roy on the subject, and they all state that 
he went from Calcutta to Sydabad, for the 
purpose of completing the transaction. 

A careful examination of the witnesses 
also discloses various inconsistencies in 
their testimony. Two of them, namely, 
Hurro Dass and Gour Mohun Dass, iu 
their depositions made in the first suit, 
speak of the IJcrar as originating from 
Juggurnath Roy; but the two witnesses 
examined in the suit, Ram Nedhee Deb 
aud Sheetal Ram Raha, say that the IJcrar 
was made at the instance of Hurro Kanth 
Roy. 

This latter observation would not have 
much weight were it standing alone, but 
combined as it is with the other circum¬ 
stances enumerated above, it adds to the 
suspicion necessarily created by the other 
facts in the case. It is not to be over¬ 
looked, also, that the IJcrar was not 
registered; to this omission, however, 
little weight would have to be attached, 
if the whole of the rest of the case were 
free from suspicion, by reason of the desire 
to keep the matter secret, which, ou the 
assumption that it was a Benamee transac¬ 
tion, and intended to be concealed from 


Rajah Gobiu Chunder, was intelligible 
enough. 

The circumstances above enumerated,, 
if they stood alone, would bring our minds 
to the conviction that no reliance could 
be placed ou his IJcrar in a Court of Jus¬ 
tice as an authentic document. 

But there is some evidence, on tho 
other hand, in favour of the transaction 
having been originally a Benamee transac¬ 
tion. The strongest portiou of this is to 
be found in a letter which, singularly 
enough, has been produced on behalf of 
the Defendant, Kalekanth Lahoree ; it is, 
therefore, free from all suspicion when 
used on behalf of the Plaintiff: this is a 
letter written in October, 1835, between 
the date of the Kubalah and the Ihrar y 
addressed to Juggurnath Roy, apparently 
by the Maharanee Kishenmonee Takoo- 
ranee, who was the aunt of Hurro Kanth 
Roy. It seems to have been written in 
answer to a letter from Juggurnath Roy, 
-equesting from her directions respecting 
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this Putnee ; and in it she directs that a 
Mookternamah should be made out in the 
name of Nub Kanth Roy, and coupled 
with that of Oomapersaud Lahoree, to 
whom the documents relating to the Put¬ 
nee and the Kubalah were to be forwarded. 
This direction, to some extent, at least,, 
seems to have been acted upon by Jug¬ 
gurnath Roy, and it is certainly very 
difficult to reconcile the writing by Ju<*- 
gurnath Roy of the letter to which this 
was au answer, with the supposition that 
he was the beneficial owner and purchaser 
of the Putnee Talook. This observation, 
however, although in favour of holding 
that the transaction was originally one of 
a Benamee character, does not establish 
the case of Hurro Kanth Roy, or make 
out any title in him to the Putnee Talook . 
It may be that the Maharanee was the 
purchaser of the Putnee Talook , but that 
is not the case of the Plaintiff, or what 
we have to consider in this appeal. This 
document has however, although indi¬ 
rectly, a bearing on the part of this case, 
which is that which is indeed the princi¬ 
pal foundation of the Plaintiff’s case, 
namely, the presence of all the deeds aud 
papers relating to this Putnee Talook } and 
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_t\i&Wasilat papers during the time which 
elapsed after the Kubalah, and before the 
sale in May, 1836, which are all now in 
the hands of the Plaintiff. This letter of 
the Maharanee authorizes the delivery of 
all papers relating to the Kubalah to Nub 
Kanth Roy. Hurro Kanth Roy is stated 
in the judgment of the Court to have re¬ 
sided with Nub Kanth Roy, who prede¬ 
ceased him, and it is suggested that by 
this meaus the original dooumeuts may 
have come into the possession of Hurro 
Kanth Roy. Whether this be so or not, it 
will not, in our opinion, affect the ulti¬ 
mate decision of the case. 

The mode by which the plaintiff alleges 
that she acquired possession of these do¬ 
cuments is not established to our satis¬ 
faction, and this being so, we cannot 
allow the simple possession of them to 
outweigh the other circumstances of the 
case, which, in our opinion, strongly pre¬ 
ponderate iu favour of the Respondent. 

One circumstance, however, and that a 
very material one, remains to be noticed, 
and which makes strongly against the 
claim of the Appellant ; and this circum¬ 
stance is, that the sale having taken place 
in May, 1836, no suit is instituted until 
March, 1845, a period of nine years. This 
circumstance is the more noticeable be¬ 
cause it appears that the Rajah Gobiud 
Chuuder, on whose account alone the 
matter is alleged to have been kept secret, 
had died iu November, 1836, thereby re¬ 
leasing Hurro Kanth Roy from the fear of 
his making any claim to the Putnee Talook , 
the apprehension of which is alleged to 
have been the cause of the Benamee. 

Another circumstance connected with 
this lapse of time is also most important, 
for the suit was not instituted until after 
the deaths of both Juggurnatk Roy and 
of Nub Kanth Roy had taken place, and 
they were the persons who could have 
spoken positively to the truth of this case, 
and whose evidence was of the greatest 
value in the determination of it. 

Taking all these matters into consider¬ 
ation, and also beariug iu mind that this 
is an appeal from the unanimous decision 
of the Court below on a question of fact, in 
which they had the opportunity of seeing 
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and testing the mode of giving evidence 
of such witnesses as appeared before 
them, we are of opinion, that the decision 
of the Court below ought to be affirmed ; 
and their Lordships will humbly recom¬ 
mend Her Majesty to dismiss the appeal, 
with costs. 


3rd July , 1861. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Lord 
Chief Baron (The Right Hon. Sir Frede¬ 
rick Pollock), and the Right Hon. Sir Ed¬ 
ward Ryan. 

Assessor ,—The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

Chundermoneb Debia 1 . J , 

Chowdhoorayn,* ...} A PpMo . nt , 


Munmoheenee Debia, 


Respondent. 


In a case of disputed facts, when they appear to 
have been proved and diligently investigated in 
the Courts below, and the Court can find no pal¬ 
pable mistake in the appreciation by the Courts 
below of the evidence, it is not the practise of the 
Judicial Committee to reverse a decree which is 
brought before them undor such circumstances. 

An adoption by a Hindoo widow, which was al¬ 
leged to have been made under an TJnoomuttee 
Puttro , or deed giving authority to adopt, was not 
completed until 17 years after the death of her 
husband. Held, in the circumstances of the case, 
confirming the decisions of the Courts below, that 
the deed was a forgery. 

The Right Hon. Lord Kingsdown : 

The questiou in this case is a mere dis¬ 
pute as to facts ; and, in a case of disputed 
facts, when they appear to have been 
proved and diligently investigated in the 
Courts below, and their Lordships can 
find no palpable mistake in the apprecia¬ 
tion by the Court below of the evidence, 
they never advise Her Majesty to reverse 
a decree which is brought before them 
under such circumstances. 

Now, this case appears to their Lord- 
ships to have been fully aud fairly inves¬ 
tigated. 


# 8, Moore’s I. A., p 477. 
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Tile object of the suit was to establish 
an adoption, under a deed, dated the 19th 
of May, 1830, called an Unoomuttee 
Puttro, giving authority to adopt. The 
husband died within six mouths after 
that date, and the adoption which is now 
represented to have been made is not 
completed until January, 1847, seventeen 
years after the death of the husband. 

Now, the only excuse for the delay is, 
that there was a son then in existence, 
and that so long as that son lived there 
was no necessity for the adoption of 
another son; but that son died in 1835, 
aud from that year to 1847, there is not 
auy proof whatever, or even an allegation, 
of any such power as is represented in 
this case having existed. 

The first objection to this Unoomuttee 
Puttro is, that the instrument itself ought 
to have been, and in ordinary circum¬ 
stances (considering the nature of the 
instrument, the importance to the family, 
aud the amount of the property to which it 
relates) would have been registered, and 
would have been communicated to the 
different parties, the persons whose rights 
were likely to be affected by such an 
adoption. Nothing of the sort took place, 
although the party executing the instru¬ 
ment lived six months after the date of it, 

It can hardly be pretended that, if no 
notice was given of this instrument until 
the year 1846, it would be possible to 
maintaiu such a deed; but it is said that 
in 1835, immediately after, or at least 
very soon after the death of the sou, the 
deed was actually mentioned and set up by 
the present Appellant in a petition to the 
Zilloh Court. 

Now, upon referring to that petition 
their Lordships are satisfied, that the 
Court could come to no other conclusion 
than that which they arrived at. What 
is the proof? There is no proof whatever. 
A document is produced which purports 
to be a copy of an original existing on the 
file of the Court. The files of the Court 
contain no such original. It professes to 
have been compared by a person named 
Mohamed Assim, who swears that that 
which professes to be his original signa¬ 
ture is a forgery. It also purports to 
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have been written by one Surroop Chun¬ 
der Baugcheo, who also states that he ne^ 
ver heard of it. 

It appears to their Lordships, therefore, 
that in the Court below, independent of 
the Solehnamah, is conclusive, the evw 
deuce against the Unoomuttee Puttro is 
strongly preponderating of those witness¬ 
es who swear to it. There are four wiU 
nesses produced, who, in terms, substan¬ 
tially and almost identically the same, 
state that the instrument was executed, 
aud all fall into the same mistake as to 
the period at which the party executed 
it. On the other hand, the Solehnamah , 
which is a distinct recognition that there 
was no such instrument as this, appears 
to be free from all objection whatever. 

On the death of that son, the Zemindary 
was claimed by his uncle, the eldest bro¬ 
ther of the father, and he instituted a 
suit against the younger brother and the 
Appellant, claiming the Zemindary. In 
that suit the parties came to a compro¬ 
mise, and executed a deed of Solehnamah t 
aud it was essential to that compromise, 
as it seems to us, that the fact of there 
not being any body in existence who could 
dispute the validity of that agreement 
should be stated. The deed accordingly, 
very naturally and very truly, states that 
the son who had been in existence was 
dead, and there could be no other son, 
because there was no power of adoption 
from the father. 

Now, the deed not only has the seal 
of this lady attached to it, but is producr 
ed in Court. Sir Robert Barlow, the 
Judge before whom it is produced, seeing 
its importance, desired to have it fully 
ascertained, whether this deed was ac¬ 
tually executed with the knowledge of 
this lady; he actually sends parties in 
whom confidence is placed, to have that 
verification of the instrument; they return 
an answer, that the deed was verified, 
and, she being a party to the suit, the 
Vakeel of the lady filed it in Court, and 
from that time to this it remains unim¬ 
peached. 

Their Lordships are of opinion, that 
there was not the slightest pretence for 
this appeal, as the case had been very 
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titty and ably investigated by the Courts 
below ; both Courts agreeing in holding 
that the one instrument is valid, the 
other a forgery. In those judgments their 
Lordships concur, and they will, therefore, 
advise Her Majesty to dismiss the appeal, 
with costs. 


26th November , 1861. 

Present : 

Members of the Judicial Committee ,—The 
Eight Hon. the Lord Justice Knight Bruce, 
the Eight Horn Sir Edward Ryan, and the 
Right Hon. the Lord Justice Turner. 
Assessor ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal f rom the Sudder Dewanny 
Adawlut at Calcutta. 


Mohun Lall Sookul and ) 
others,* ... ... J 


Appellants , 


Bebee Doss and others, ... Respondents. 

The terms of the Beng. Reg. X. of 1829, upon 
the subject of the value of the property sued for, 
as affecting the amount of the stamp to be impress¬ 
ed upon the plaint, should be carefully attended to 
by the Courts in India. 

An Order rescinding a previous Order in Council 
granting special leave to appeal, on the allegation 
that the value of the property had not been truly 
stated in the plaint, discharged and the appeal re¬ 
stored, upon the Appellant having laid before the 
Registrar of the Sudder Court at Calcutta satisfac¬ 
tory evidence that the market value of the property 
exceeded Rs. 10,000. 

Introduction of a contested issue on the question 
of value, for a merely fiscal Regulation, ought in all 
cases, as far as justice will permit, to be avoided by 
the Judicial Committee. 

27 th November , 1861. 

The Right Hon. Lord Justice Turner: 

In this case leave to appeal was granted 
by an Order of the 22nd of February, 
1860, but it was provided by the Order 
that the leave to appeal should be null 
and of no effect, unless satisfactory evi¬ 
dence should be supplied by the Appel¬ 
lants to the Registrar of the Sudder Court, 
that the real or market value of the land 
in dispute exceeded the sum of Rs. 10,000. 


* 8, Moore’s I. A., p. 492. 


By an Order of the 26th June, 1*61, the 

Order of the 22nd of February, 1860, was 
discharged. The application now before 
us is to restore the appeal, aud to dis¬ 
charge the Order of the 26th of June, 
1861, with costs. 

The petition on which the Order of the 
22ud of February, 1860, was made, alleg¬ 
ed that the real or market value of the 
land in dispute exceeded the sum of Rs. 
10,000, the prescribed limit under which 
the Sudder Court has no power to grant 
leave to appeal; but that the amount laid 
in the plaint as the value of the suit for 
the fiscal purposes being only Rs. 3,572. 
10 as. 9 p., three times tlie amount of the 
Sudder jumma , or rent, the Petitioners 
were prevented by the rules of practice of 
the Sudder Court from obtaining leave to 
appeal therein. 

The petition on which the Order of the 
26th of June, 1861, was made, alleged 
that the Respondent, Bebee Doss, in her 
answer, insisted that the suit ought to 
have been valued according to Regulation 
X. of 1829, that is, at the real or market 
value of the laud, aud that the Appellants 
after this answer filed a supplemental 
plaint, stating that the suit had been by 
mistake valued at three times the Sudder 
jumma f and that it should have been 
valued at Rs. 4 300, the real or market 
value of the laud, but that the stamp be 
ing sufficient to cover a claim of Rs. 5,000, 
no objection could exist on that head ; 
and this petition further stated that the 
petition on which the Order of the 22nd 
of February, 1860, was made, had omitted 
to state the Respondent’s answer, aud the 
supplementary plaint, and it also stated, 
that the real or market value of the lands 
did not exceed the sum of Rs. 10,000. 

In this state of circumstauces, it was 
of course to discharge the Order of the 
22nd of February, 1860, that Order hav¬ 
ing been obtained ex-parte } and appearing 
to have been obtained upon an inaccurate 
statement of the facts, and the Order was 
discharged accordingly; but it being con¬ 
sidered that there had been no intentional 
misrepresentation on the part of the Ap¬ 
pellants, the Order of the 26th of June, 
1861, by which it was discharged, was 
102 2 491 <fc 494-95 
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made without prejudice to any further 
applicatiou by the Appellants on notice to 
the Respondents. 

The case, therefore, now comes before 
us unprejudiced by what passed on the 
previous applications, and, it now appears, 
that the supplementary plaint did not al¬ 
lege the Rs. 4,300, to be the real or 
market value of the land, but stated it to 
be the auction price of the land, referring, 
of course, not to auy then present auction, 
for there was none, but to some past auc¬ 
tion at which the property had been 
bought, and meaning, no doubt, to refer 
to the auction mentioned in the plaint; 
aud, it further appears, that the Appel¬ 
lants have laid before the Registrar of the 
Sudder Court satisfactory evidence that 
the real or market value of the land ex¬ 
ceed Rs. 10,000. 

As the case now stands, therefore, there 
was no fraud practised upon this Court in 
obtaining the Order of the 22nd of Febru¬ 
ary, 1860, and the condition on which 
that Order was granted has been fulfilled. 
There would seem, therefore, primd-facie, 
to be no ground for now refusing to restore 
the appeal. 

But it was said for the Respondents 
that the value of the land in dispute was 
untruly stated in the plaint, in fraud of 
the revenue laws of India, and that leave 
to appeal ought not, therefore, to be 
granted. Their Lordships are far from 
saying that, if they were satisfied that any 
such fraud was intended they would be 
disposed to grant the least indulgence to 
any party in any way participating in it, 
but in this case they are satisfied that, 
whatever misapprehension there may have 
been, there was no such fraud intended. 
It was a mistake on the part of the Court, 
no less than of the Appellants, to allow the 
cause to proceed upon such a representa¬ 
tion of the value as was contained in the 
supplementary plaint, and their Lordships 
take this opportunity of suggesting that 
the terms of the Regulation upon the 
subject of value should be carefully at¬ 
tended to. They think that, as this case 
now stands, the Order applied for can¬ 
not be refused upon the ground sug- 
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Tt was asked by the Respondents that 
they might be at liberty to go into evidence 
on the question of value, but their Lord- 
ships are not disposed to deviate in this 
respect from their original Order, which 
was carefully and designedly confined to 
evidence to be adduced by the Appel¬ 
lants, with a view to prevent the intro¬ 
duction, for the purpose of a merely fisoal 
Regulation, of a contested issue on the 
question of value, a result which, in their 
Lordships’ judgment, ought in all cases, 
as far as justice will permit, to be avoid¬ 
ed, 

The petition before us asks that the 
Order of the 26th of June, 1861, may be 
discharged with costs, but their Lord- 
ships think that there should be no costs 
on either side. 

The Order, therefore, which their Lord- 
ships will humbly recommend to Her Ma¬ 
jesty to be made on this application, will 
be simply to discharge the Order of the 
26th of June, 1861, and to restore the 
appeal. 

26 th November , 1861. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. the Lord Justice Knight Bruce, 
the Right Hon. Sir Edward Ryan, and the 
Right Hon. the Lord Justice Turner. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adcvwlut at Calcutta . 

Omanath Chowdry and 
others,* ... 


11 ^ | Appellants , 


Sheikh Nujeeb Chowdry ) „ 

aud others, ... J Respondent,. 

Cross appeal from a part of a decree of the 
Sudder Dewanny Adcmlut at Calcutta, although 
not interposed within proper time, admitted upon 
terms:— 

(i.) That the principal appeal be prosecuted; and 
(ii.) That the appeal and cross appeal be conso¬ 
lidated and heard on one printed case on each side. 

This was a petition by the Respondents 
for leave to prosecute a cross appeal from 
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part of the decree of the Sudder Dewanny 
Court at Calcutta, dated the 31st of De¬ 
cember, 1860, which affected their in¬ 
terests. 

It appeared from the petition that 
Omanath Chowdry and the other Appel¬ 
lants being dissatisfied with the above 
decree, in due course appealed to the 
Queen iu Couucil, and it was alleged that 
the effect of that decree was to deprive 
the Petitioners of a portion of the laud 
sued for by them, which consisted of 
2,339 Beegahs. That Omanath Chowdry 
and others, having by their petition ap¬ 
pealed against the whole decree, the Pe¬ 
titioners, acting upon the practice of the 
Courts iu India, regulated by the Act, 
No. XV. of 1853, thought that it would 
be open at the hearing of the appeal in 
England to offer objections to that por¬ 
tion which deprived the Petitioners of 
part of the laud without incurring the 
expense of a cross appeal in respect there¬ 
of. That the Petitioners were afterwards 
advised that it was necessary to institute 
a cross appeal for that object, and that as 
the time for applying to the Sudder 
Dewanny Adawlut for leave to appeal had 
expired, under the circumstances, it was 
submitted, that a cross appeal ought to 
be allowed, and the Petitioners prayed 
for special leave to lodge a cross appeal, 
and that the same should be consolidated 
with the original, or principal appeal of 
Omanath Chowdry and others, and that the 
same should come on for hearing upon one 
printed case, provided that if such original 
or principal appeal should be dismissed 
for non-prosecution, then that the Peti¬ 
tioners should be at liberty to prosecute 
their cross appeal as a separate appeal. 

Mr. Leith , for the Petitioners, applied 
ex-parte for leave to prosecute a cross 
appeal. 

Their Lordships granted the application 
upon the terms embodied in the following 
Order in Council, made thereon :—“ It 
is hereby ordered, that the Petitioners be, 
and the same are hereby allowed to enter 
and prosecute their cross appeal from so 
much of the decree of the Sudder Dewanny 
Adawlut at Calcutta of the 31st of De¬ 
cember, 1860, as deprives the Petitioners 



of a portion of the 2,339 Beegahs \ 
sued for by their plaint, provided the 
principal appeal be prosecuted by the ori¬ 
ginal Defendants to the suit, and in case 
the appeal and cross appeal are prosecuted, 
the same are to be consolidated and to 
be heard on one printed case on each 
side” ( a.) 

6th February , 1861 ; 27th and 28th 
November , 1861. 

Present at the first hearing, on the 6th Fe¬ 
bruary, 1861 : The Right Hon. Lord Kings- 
down, the Right Hon. the Lord Justice 
Knight Bruce, the Right Hon. the Lord 
Justice Turner, and the Right Hon. Sir 
John Taylor Coleridge. 

Present at the second hearing, on the 27th 
and 28th November, 1861 : The Right 
Hon. the Lord Justice Knight Bruce, the 
Right Hon. the Lord Justice Turner, and 
the Right Hon. Sir John Taylor Coleridge. 
Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Oolvile. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta . 

Mussamut Khoob Conwur, 
guardian of Baboo Bij- 
nath Persaud, the minor 
son of Baboo Deanut Roy, 
deceased, Baboo Joykur- 
ran Laul, Mussamut 
Cheyt Conwur, jnid Tek 
Conwur,*... 


Appellants, 


a >l 
<>. i 


Baboo Moodnarain Singh, 
and, after his death, 

Mussamut Ismedia Con- j d 7 . 
wur and Sundeep Con- }•**«*»*• 
wur, the widows of Baboo 
Moodnarain Singh, 

Suit in 1851 to recover the lands comprised in a 
Sunnud dated in 1795, and to cancel the Sunnud as 
being fraudulently altered by the Defendants Ap¬ 
pellants from one determinable on the grantee’s 
death to one importing a grant to the said grantee 
and his brothers jointly from generation to gene¬ 
ration. The said grantee died in or about the year 

(a) As to the necessity of a cross appeal, see 
Nana Narain Rao vs. Hurree Punt Bhao, ante , p. 
568; and Myna Boyee vs. Ootaram, ante, p. 797. 

* 9, Moore’s 1. A., p. 1. 
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SStw Sadder Ameen dismissed the suit, the 

ladder Court save the PluiutitF a decree. Held 


reversing the decree of the Sudder Court 

That although ordinarily the par.y who presents 
un instrument in an apparently altered and suspi¬ 
cious state must fail from the doubtful complexion 
of his proof, unless he can explain the existing 
state of the document, this wholesome rule admits 
of exceptions when there is strong corroborative 
proof to reb it the presumption which arises against 
an apparent falsifier of evidence :— 

Tiiat in this case the document was altered when 
it was in the custody of the Record-keeper subse- 

S uent to its production by the Appellant, that the 
.espoudeut did not produce the Kubooleut , nor 
satisfactorily accounted for its non-production, and 
that the acts and oonductsof the Respondents since 
a long time have been inconsistent with their case. 

The plea of Limitation urged was not considered 
necessary to be gone into under the view enter¬ 
tained on the merits of the case. 


6th February , 1861. 
Lord Kingsdown : 


We think, in the circumstances, that 
the application is reasonable, and will 
make an order directing the transmission 
of the deed. 

The deed was sent to England and 
inspected by their Lordships, and a 
Persian translator examined the same at 
the hearing of the appeal. 

Mr. Forsyth , Q. (J., and Mr. Leith , for 
the Appellants, in support of the appeal, 

The Solicitor-General (Sir R Palmer ,) 
and Mr. W. Field , for the Respondents. 


21st December. 1861. 


The Lord Justice Knight Bruce : 


The facts upon which this appeal arises 
may be thus stated. In the year 1795, 
Maharajah Mitterjeet Singh Bahadoor, 
who appears to have been a person of 
considerable position in the Province of 
Behar, granted a Mocurrery Istenirary 
lease of the property which is the sub¬ 
ject of this suit. That the graut was by 
a sunnud iu the Persian language ; aud 
that the instrument produced iu the 
cause is that sunnud , aud bears the ge¬ 
nuine seal of Rajah Mitterjeet feingh, are 
undisputed facts. It is also admitted, 
that the only grantee described by uame 
was Lalla Hoonooman Dutt, the eldest 
son of Roy Prithee Singh, who, at the 
date of the grant, and for many years af¬ 
terwards, up to the time of his death, 
was the Dewan of the grantor. But the 
10 & 12-13 


l substantial question in the cause is. whe¬ 
ther the grant was expressed to be to 
Lalla Hoonooman Dutt solely and sim¬ 
ply, or to him ‘together with his uterine 
brothers from generation to generation 
in other words, whether the Persian 
words which now appear on the face of 
the sunnud , and import the addition in 
questiou, have, as the Respondents con¬ 
tend, been fraudulently substituted for 
other words, or, as the Appellants insist, 
have always formed part of the document 
On the former hypothesis the tenure 
would, as the law has been settled by a 
course of decisions, commencing at latest r 
in the year 1817, have determined with 
the life of Lalla Hoonooman Dutt. The 
addition of words importing “ from gene¬ 
ration to generation,” would make the 
grant one of a perpetual lease to Lalla 
Hoouoomau Dutt and his heirs. The fur¬ 
ther addirion of the other words iu ques¬ 
tion would, of course, make it oue to him 
and his brothers jointly, and to their 
respective heirs. Lalla Hoonooman Dutt 
had two brothers, Guness Dutt and 
Mahadeo Dutt $ aud some time iu 1806 
or 1807 a partition of the property com¬ 
prised in the sunnud was made between 
the three, by or with the sanction of their 
father, Roy Prithee Singh. He died iu 
1839. His son, Lalla Hoonooman Dutt, 
certainly predeceased him, aud though 
the precise date of his death is not clear¬ 
ly proved, there seems no reason to doubt 
that it took place, as stated by the Appel¬ 
lants, iu or about the year 1819. In 
1839, Rajah Mitterjeet Siugh granted to 
his son, Moodnarain Singh, a Teeka lease 
of his interest in certain mouzahs , includ* 
ing those iu question in this suit j and the 
latter were then treated as being still the 
subject of a subsisting Mocurrery tenure, 
in 1840 the Rajah died, leaving two sons, 
Hetnarain Siugh and Mooduarain Singh. 

They made a partition of his estate, and 
the property in question fell to the share 
of Moodnarain Singh. On that occasion 
it was again treated as held by a subsist-, 
ing Mocurrery tenure, a circuinstance 
which must have been considered in 
estimating the share to be allotted to r 
each brother. 
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Ls>I$41, Moodnarain Singh instituted 
three separate suits, conformably to the 
devolution of the property uuder the Ap¬ 
pellants* version of the original lease, for 
the recovery of arrears of Mocurrery rent 
alleged to be due in respect of certain 
mouznhs , parts of the property comprised 
in the sunnud , and claiming to have the 
Mocurrery tenure in those mouzahs res¬ 
pectively cancelled, on the ground of the 
arrears. These proceedings, therefore, as¬ 
sumed the existence of the Mocurrery 
tenure in the lauds in question in 1841 ; 
and also that they were thus held in 
severalty by the descendants of R<>y 
Prithee Singh, recognizing to that extent 
the partition of 1807. In one of these 
suits, and on the 9th of February, 1841, 
the original sunnud was produced by the 
representatives of Lai la Hoonooman 
Dutt. On the following morning, if not 
on that night, it was inclosed in an enve¬ 
lope sealed with the seal of the Court. 
It was certainly from the time of its 
production up to the 22nd of March iu 
the custody of the Court. On the last- 
named day the envelope was opened in 
Court iu the presence of the Vokeels of 
both parties. The appearances which 
cast suspicion on the sunnud were then 
for the first time discovered. On the 
30th of March, 1842, the Sudder Ameen, 
before whom the case was pending, passed 
a decree iu favour of the Plaintiff for a 
small sum of arrears, but dismissed his 
suit so far as it sought for the cancella¬ 
tion of the tenure. On the same day he 
proceeded to hold an inquiry into .the 
supposed tampering with the sunnud 
whilst in the custody of the Court. His 
proceeding resulted iu the dismissal of 
the Record-keeper. 

There wore various other proceedings 
in these suits of 1841 by way of appeal 
to the Sudder Adawlut , and of remand to 
the Court below, and iu the course of the 
litigation Moodnarain Singh appears to 
have raised, by petition of amendment, 
some new issues founded on the appear¬ 
ance of the sunnud. The three suits, 
however, seem to have been finally dis¬ 
posed of by the decree of the Sudder 
Ameen ,, dated the 17th of June, 1846. 


The effect of the decision was that the 
Plaintiff was entitled to some arrears of 
Mocurrery rent, though to considerably 
less than the amount claimed by him, 
and that he had shown no ground in 
those suits for the cancellation of the 
teuure. 

From 1846 to 18f>l, Moodnarain Singh 
took no step j in June of the latter year 
he commenced the present suit, which 
embraces the representatives of all the 
three sous of Roy Prithee Singh, and is 
for the recovery of the whole property 
comprised in the sunnud , with mesne pro¬ 
fits since 1842, and for the cancellation of 
the sunnud , as spurious. 

His case, so far as it is necessary to 
state it, is that the sunnud as granted by 
his father was a grant of a Mocurrery Istem- 
rary lease to Lalla Hoonooman Dutt. aloue, 
and, therefore, that the tenure legally deter¬ 
mined on Lalla Hoonooman Dutt’s death ; 
that the document has been fraudulently 
altered by tho.se who claim under it, the 
Persian words importing a grant in favour 
of his brothers jointly with Lalla Hoonoo¬ 
man Dutt, and of the heirs of all in per¬ 
petuity, having been written in substitu¬ 
tion of words descriptive of Lalla Hoonoo¬ 
man Dutt, or of other words erased, and 
words in the singular number having 
throughout been converted into words 
plural, wherever the alteration was neces¬ 
sary to make the instrument consistent. 
Pie tries to explain the continued enjoy¬ 
ment of the lands, as under a Mocurrery 
tenure, after LMla Hoonooman Dutt’s 
death ; and other circumstances which are 
apparently inconsistent with his theory of 
the original grant by the alleged influence 
of Roy Prithee Singh over the Maharajah ; 
and malversations in office by him and 
his grandson and successor iu the Dewan - 
ship- 

The case of the Defendants is also 
that the sunnud. as it now exists, has 
been tampered with, but they contend 
that this tampering took place whilst the 
documeut was in the custody of the Sud¬ 
der Ameen's Court in 1842, and was the 
act of the Plaintiff’s agents in collusion 
with the Uecord-keeper ; that it consisted 
only in disfiguring certain material pas- 
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sages of the instrument without altering its 
tenor, in order to cast suspicion upon it, 
and to give colour to the case now made 
against it. They also insisted that the 
present suit was barred by lapse of time 
under the Regulations of limitation. 

It does not very clearly appear whe¬ 
ther there has been auy adjudication on 
this last plea. The Sudder Adawlut 
treated it as decided by the Sudder Ameen 
against the Defendants, who had not 
appealed against his decision. But in the 
proceedings before this Committee there 
is no trace of any order of the Sudder 
Ameen on this plea against which the 
Defendants could have appealed. His 
final decree of the 5th of August, 1854), is 
in their favour. 

Proceeding much upon the finding of 
his predecessor on the inquiry of 30th of 
March, 1842, into the conduct of the Re¬ 
cord-keeper, he adopts the Defendants’ 
theory of the tampering, and thereupon 
dismisses the Plaintiffs’ suit, declining to 
consider any of the other issues in the 
cause. He relied also on a copy of the 
lease bearing the Cazi’s seal, which was 
given in evidence by the Appellants and 
is consistent with their case. 

On appeal this decision was reversed 
by the Sitdder Adawlut , which held that 
there had been a fraudulent alteration of 
the terms of the Sunmcd, and decreed in 
favour of the Plaintiff. On a second 
hearing of the case upon a petition for 
review of judgment, the Court adhered to 
its former decision, aud rejected some fresh 
evidence that was tendered on the part of 
the Appellants. The propriety of that 
rejection is not now questioned, but 
against the substance of the decree of the 
Sudder Adawlut , the present appeal is 
preferred. 

The decision of the Sudder Court rests 
entirely on the evidence which, in the 
opinion of the Judges, the inspection of 
the document and the consideration of 
its contents afforded of the falsity of the 
explanation of its suspicious appearance 
given by the Appellants. Their judgment 
affords no ground for concluding that the 
corroborative proofs in support of the 
Appellant’s case had been duly presented 
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to the Court, and overruled by them. 
Their Lordships, however, think this case' 
cannot be properly decided without 
weighing the whole evidence on either 
side, aud applying the presumptions from 
conduct thence fairly arising,, to the con¬ 
sideration of the opposite statements or 
theories with respect to the alteration of 
the instrument, that have been put forth 
by the respective litigants. It may be 
conceded that, in an ordinary case the 
party who presents an instrument, which 
is an essential part of his case, in an ap-> 
parently altered and suspicious state, must 
fail, from the mere infirmity or doubtful 
complexion of his proof, unless he can 
satisfactorily explain the existing state of 
the document. 

But this wholesome rule admits of ex¬ 
ceptions, if there be, independently of the 
instrument, corroborative proof strong 
enough to rebut the presumption which 
arises against an apparent aud presumable 
falsifier of evidence. And, such corrobora¬ 
tive proof will be greatly strengthened, if 
there be reason to suppose that the op¬ 
posite party has withheld evidence which 
would prove the original condition and 
import of the suspected document. More¬ 
over, the peculiarity of the present case 
is, that one of the issues to be determined 
is, what was the condition of the docu¬ 
ment when it was first produced by those 
who claim under it. The Appellants may 
fairly contend, that the rule above stated 
is not applicable to them, until this ques¬ 
tion has been decided against them. 

In dealing with the whole evidence, 
their Lordships will first consider that 
derived from the actual inspection of the 
document. 

After close and careful examination, 
they are unable to concur in the conclu¬ 
sion of the Judges of the Sudder Adawlut 
that such inspection aloue affords decisive 
proof of positive alteration by erasure. 
It would, in the opinion of their Lord- 
ships, be a most difficult, if not impracti¬ 
cable, task, to efface by erasure, on paper 
such as that on which the sunnud is 
written, words covering the space which 
a full line would occupy, without plainer 
signs of that mode of tampering, than 
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aiiy which this document presents. Their 
Lordships would expect to find on paper 
of this quality so dealt with, more break¬ 
ing of the surface, more running of ink 
into blots, and a more decided attenua¬ 
tion of the substance of the paper, discer¬ 
nible from a view of its reverse side when 
held to the light. They are also struck 
by the apparently insurmountable diffi¬ 
culty of so completely erasing so many 
words, that no trace of original words or 
letters should be discernible with the aid 
of a strongly magnifying glass. The na¬ 
ture of the particular paper aud ink seems 
to render so perfect an erasure so impro¬ 
bable, that success in the attempt is not 
readily to be conjectured. Yet the fact 
of alteration by erasure is essential to the 
Respondent’s case. 

Again, the addition of a plural termi¬ 
nation to the pronoun “ khud” an addi¬ 
tion totally unnecessary on either theory 
of the original import of the instrument, 
is capable of beiug attributed to either 
side. If a falsifier of this instrument had 
grammatical skill enough to see the pro¬ 
priety of converting the singular nouns 
and verbs into the plural, it is reasonable 
to suppose that he would kuow, as their 
Lordships believe to be the case, that the 
pronoun “ khud” was applicable to either 
number. To add a plural inflection to 
it would be to impose upon himself in 
that place an additional difficulty. The 
existence of a single noun in the singular 
where the strict sense required it to be in 
the plural would, in a case unattended 
with suspicion, naturally be ascribed to 
oversight or ignorance, or to the use of a 
singular noun in a collective sense. The 
word “ Mocurrerydar” remains in this in¬ 
strument in the singular where the plural 
termination “ an” should have been added. 
This, it was contended, proved that the- 
document, as it originally existed, had con¬ 
tained only the name of a single person as 

Mocurrerydar ” That argument assumes 
that the falsifiers had overlooked in a 
short instrument an important word, and 
whilst altering the other words, had by 
oversight neglected to convert that word 
into the plural. Such an oversight cer¬ 
tainly may have occurred ; but it is at 


least as probable a conjecture that the 
word stood origiually in the singular, and 
was either advisedly used in a collective 
sense, or was inserted by misadventure in 
the singular instead of the plural num¬ 
ber. The words in the singular, though 
ungrammatical, would not have been in¬ 
consistent with the operation of the instru¬ 
ment for which the Appellants coutend ; 
their existence now in the plural cannot 
be relied on as in itself aloue decisive evi¬ 
dence to turn the scale in a doubtful case 
against the Appellants, the Respondent’s 
theory of erasure presenting, on the in¬ 
spection, difficulties no less grave. The 
case on the argument founded on mere 
inspection cannot be viewed as other 
than a doubtful one. 

The Appellants meet the arguments 
against them, with those which the ap¬ 
pearance of the letters as blurred over and 
painted, the improbability of so great .an 
erasure leaving so faint a trace, and the 
presence of the trace of the letter “ inim” 
above the line, afford in confirmation of 
their theory of the tampering. The ap¬ 
pearance of the paper in that part is cer¬ 
tainly favourable to the supposition that 
that letter there existed, and its existence 
there is not reconcilable with the theory 
that words of mere description occupied 
originally the place where the disputed 
words are now found. On the whole, 
theu, the inspection appears to .their 
Lordships to furnish no certain or satis¬ 
factory grounds for deciding the case. 

The next material inquiry is, what 
evidence is there as to the state of the 
instrument when first produced 1 This, 
so far as it goes, is in favour of the Ap¬ 
pellants. If the dooument was fraudu¬ 
lently altered by them, it must presum¬ 
ably have been so altered before it was 
produced in Court in the year 1842. It 
is not conceivable that they would produce 
an instrument destructive of their own 
title, which in the ordiuary course would 
be examined on its first production,-on 
the chance of being able fraudulently to 
alter its tenor whilst it was in the custody 
of the Court. Again, if the alteration 
was made before its production in 1842, 
the document must theu have presented 
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. pwranoes even more suspicious than 
those which it now presents ; since the 
lapse of eighteen years, and frequent 
manipulations in Court, must have tended 
to soften rather than to aggravate the 
marks of tampering. Those appearances 
could hardly have escaped the attention 
of one conversant with the Persian lan¬ 
guage who then examined the instrument. 
The Sudder Ameen, however (a Mussul¬ 
man by his name, and, therefore, presum¬ 
ably the more conversant was Persian,) 
has in a solemn proceeding declared, that 
he did carefully peruse the paper when it 
w.as produced, that it did not present the 
appearances which it afterwards presented, 
aud^thatjj if t these had then existed, he 
must have observed and would have re¬ 
corded their existence. He added that 
his attention to this part of his duty was 
well-known. The Solicitor-General sought 
to avoid the effect of this statement by 
suggesting that the >S 'udder Ameen , con¬ 
scious of having neglected his duty, sought 
to avoid responsibility by stoutly asserting 
its performance, and throwing blame upon 
an innocent subordinate, his .Record- 
keeper. It is to be remarked, however, 
that his argument assumes the point in 
dispute, and it is further to be observed, 
that the Judge followed up his declaration 
by an important act, the dismissal of the 
Officer \ and that there is no trace of any 
appeal from that act to any superior 
authority. The argument then assumes 
a violation of duty, of which there is no 
proof; and their Lordships cannot treat 
the declaration of this native Judge, so 
solemnly and publicly made, as undeserv¬ 
ing of credit. 

It is next to be considered whether the 
Respondents have satisfactorily account¬ 
ed for the non-production of evidence 
which would naturally be in their power, 
and would conclusively show what were 
the terms of the original grant. The 
evidence for the Respondents shows that 
there was, as in the ordinary course of 
business there would be, a Kuboolyet , or 
counterpart of the Mocurrery lease execut¬ 
ed by the grantee to the grantor. His 
witnesses state that in 1839, when Baboo 
Moodnarain Singh took the Teeka lease 
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from his father, inquiry was made about 
this Kuboolyet; and that Nujeeblall, the 
grandson of Roy Prithee Singh, who then 
acted as Dewan , stated that it was lost. 
The imputation on Nujeeblall seems to 
be that he or his grandfather abstracted 
this and other papers. The explanation, 
however, cannot be acoepted as satisfac¬ 
tory. It is said that at the time it did 
not satisfy either the Maharajah or his 
son ; and it is not easy to see why the 
latter, who seems even then to have been 
sufficiently alive to his own interests, did 
not take other steps either to enforce the 
production of the paper, or to ascertain 
by other means what was the purport of 
the original grant. The statement of 
Nujeeblall was calculated to excite rather 
than to allay suspicion. 

It is, moreover, difficult to conceive 
that, independently of the Kuboolyet, and 
of the copy in the missing register-book, 
there has not been in the family of 
Maharajah Mitterjeet Singh’s clear know¬ 
ledge of the terms of the original and 
admitted grant of the tenure iu question, 
at least during a considerable part of the 
long period of enjoyment under it. It is 
no doubt suggested that the Maharajah 
was, in the latter part of his life at least, 
incapable of attention to business, and 
much under the influence of his Dewan ,. 
But there is no proof, and hardly a sug¬ 
gestion, of such incapacity in 1795, or 
for many years afterwards. 

It is consistent with the habits of men 
of his rank to attend to and have a know¬ 
ledge of their affairs, and to hold a sort 
of domestic forum for the transaction of 
business in their Cutcherries. The grant 
of a Mocurrery Istemrary lease to the son, 
or sons of the Dewan , and probably in re¬ 
cognition of his services, was an act like¬ 
ly to take place with some pomp and 
publicity. The terms of the grant would 
be notorious to many ; they are not likely 
to have soon slipped from the memory 
either of the Maharajah or of those of his 
dependants to whom they were known. 
Yet when we come to test the truth of 
the conflicting statements as to those 
terms by the presumptions arising from 
the conduct and acts of both families, 
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hat do we find h Their Lordships would 
not lay much stress ou the mere fact that 
some of the family of Roy Prithee Singh 
continued in the enjoyment of the tenure 
after the death of Hoonooman Dutt. This, 
though primd facie inconsistent with the 
Respondents’ case, might be referred to 
the favour shown by the Maharajah to the 
family of the Dewan. But in 1807, when 
the grant was still comparatively recent, 
we have the partition between the sons of 
Koy Prithee Singh. That was a transac¬ 
tion perfectly consistent with the sunnud 
as it now stands, but utterly inconsistent 
with the hypothesis that the grant was 
to Lalla Hoonooman Dutt alone, and for 
life only. It was a transaction which can 
hardly have escaped the knowledge of the 
Maharajah, or of those who would soon 
have made it known to him. If it were 
known to him, he could not have treated 
it as other than an impudent usurpation, 
and an alteration of the terms of his 
grant to his prejudice effected by his De - 
wan, unless he was conscious that it was 
in fact consistent with the true import of 
the grant, and authorized by it. 

Again, this partition was clearly known 
to Baboo Moodnarain Singh when he com¬ 
menced the suits of 1841, if not when he 
took the Teeka lease in 1839. The very 
form of his proceedings recognized this 
partition, and admitted the subsisting 
rights of Mocur very dors, though long after 
the death of Lalla Hoonooman Dutt, and 
this at a time when he was hostile to 
them. This act of his is conceivable if 
the terms of the grant were known to be 
what the Appellants say they were ; in¬ 
conceivable, if they were known to be 
what the Kespondeut says they were j 
and highly improbable if they were then 


doubtful. 

It is also obvious that, when the parti¬ 
tion took place between Baboo Moodnarain 
Singh and his brother, the traditions and 
belief of the late Maharajah’s family must 
have been in favour of the existence of a 
valid Mocurrery tenure in these lands 
and the fact that they were held in se¬ 
veralty by the divided branches of Roy 
Prithee Singh’s family must have been 
notorious, 
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Here again is a solemn act of the gran¬ 
tor’s family which is consistent with the 
Appellants’ case, and inconsistent with 
that of the Respondents. The evidence 
of the Respondents’ witnesses as to the 
Kuboolyet is also inconsistent with a 
statement in his pleadings concerning 
them, which was remarked upon by Mr. 
Forsyth in his reply. 

Their Lordships think that by the 
presumptions thus arising from the acts 
and conduct of the parties during a long 
series of years, this case must be decided. 
They do not say that it is free from diffi¬ 
culty, or that either side has succeeded in 
explaining satisfactorily the state of the 
Persian sunnud. But against whatever 
inference to the prejudice of the Appel¬ 
lants may be drawn from that circum¬ 
stance (and it is at least doubtful whether 
any such can fairly be drawnj, may be 
set the presumption arising from the non¬ 
production of the Kaboolyet by the opposite 
party. The actors in the original transac¬ 
tion are all long since dead, and the Res¬ 
pondent is seeking to recover the pro¬ 
perty from those who have been for many 
years in the enjoyment of it. In any 
view of the case, he has been guilty of 
great laches in the assertion of his alleged 
rights. The difficulties (if auy) which 
arise from the loss of evidence, and the 
other consequences of lapse of time, ought, 
in justice, to fall ou him. 

it is essential to his case to establish 
that the original grant was to Lalla Hoonoo¬ 
man Dutt alone, and for life only. The 
weight of the evidence, independently of 
the disputed sunnud , seems to their Lord- 
ships to be against this allegation, and in 
favour of the title insisted upon by the 
Appellants ; that preponderance of proof 
is also necessarily in favour of the Appel¬ 
lants’ theory of the alteration of the docu¬ 
ment. 

The copy of the lease, verified by the 
Cazi's seal, cannot be treated as auy cor¬ 
roboration of the Appellants’ case, as 
there is a total absence of evidence con¬ 
cerning the time, mode, and cause of its 
execution and presentation to the Cazi. 

This being their Lordships’ view, it is 
unnecessary to consider whether the plea 


103 2 


23—26 





mtsrfy 



PRIVY COUNCIL JUDGMENTS 


[Novembe: 


§L 


that the suit was barred by lapse of time 
and the Regulations of limitation is still 
opeu to the Appellants, or could have 
been successfully maintained by them. 

Upon the merits of the case, their 
Lordships propose humbly to recommend 
to Her Majesty that the appeal be allowed, 
that the decision of the Sudder Adawlut 
be reversed, and that of the Zillak Court 
affirmed ; and that the Respondents do 
pay the costs of the appeal to the Sudder 
Adawlut and of this appeal. 


28th November , 1861. 

Present ; 

Members of the Judicial Committee ,— The 
Right Hon. the Lord Justice Knight Bruce, 
the Right Hon. the Lord Justice Turner, 
and the Right Hon. Sir John Taylor Cole¬ 
ridge. 

Assessors,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sudder Deivanny 
Adawlut at Calcutta. 

Anundmoyee Dossee and 
others,* 


11 | Appellants, 


Poornoo ChcnderRoy and 1 R denU 

others, ... ... J 

The Decree of the Sudder Court reversed, the 
evidence showing that this was a case of “ unavoid¬ 
able accident,” and was within the provisions of 
1st Section of the Act, No. XVI. of 1845. 

In this case the written reasons of appeal were 
not filed within six weeks as required by section 6, 
Act XV. of 1853, owing to the severe illness and 
absence of the Appellant^ MooHear , and the Sud¬ 
der Court refused to re-admit the appeal which was 
struck off in consequence of such default. 

The Lord Justice Knight Bruce : 

The evidence shows that this is a case 
of “ unavoidable accident” and is within 
the provisions of the 1st sec. of the Act, 
No. XVI. of 1845. The decree of the 
Court below, therefore, canuot stand; 
nud we shall humbly advise Her Majesty 
to reverse it. As to the costs of the 
application in the Court below, their 

* 9, Moore's I. A., p. 26. 
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Lordships are of opinion, that the Court 
below was right in ordering them to be 
paid by the Appellants, but the costs of 
the appeal must be paid by the Respon¬ 
dents (a). 

29tli and 80th November , 1861. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. the Lord Justice Knight Bruce, 
the Right Hon. the Lord Justice Turner, 
and the Right Hon. Sir John Taylor Cole¬ 
ridge. 

Assessors,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sudder Adawlut at 
Madras. 

The Collector of Masu- 
lipatam,* ... 

versus 

Cavaly Vencata J^arrain- 

APAH, 


_ | 

> Appellant , 

IN | Respondent. 

Under the Hindoo law of inheritance a childless 
widow takes as heir, but she takes a special aud 
qualified estate. 

If there be collateral heirs of the husband, the 
widow cannot of her own will alien the property ex¬ 
cept for special purposes j e. g ., religions or chari¬ 
table, or those that are supposed to conduce to the 
spiritual welfare of her husband ; and for these pur¬ 
poses she has a larger power of disposition than 
that which she possesses for purely worldly pur¬ 
poses. 

The general rule for the burthen of proof is, that 
it lies upon those who claim under an alienation 
from a Hindoo female to show that the transaction 
was within her limited powers. 

The Crown, taking by escheat, has the same right 
to impeach the alienation by the widow, which the 
next heirs of the husband (if such there had been) 
would have had. 

The acts of a Government Officer bind the Go¬ 
vernment only when he is acting in the discharge 
of a certain duty within the limits of his authority; 
or, if he exceed that authority, when the Govern¬ 
ment in fact, or in law, directly or by implication, 
ratifies the excess. 

The circumstances in which the Collector of 
Masulipatam was held to have no authority to 
waive the rights to which Government might be 

(a) In the case of Sreemutty Anundmoyee Dossee 
vs. Poornoo Chunder Roy and others, tiie circum¬ 
stances of which were exactly similar with the 
case of Mussamut Khoob Conwur vs. Baboo Mood- 
narain Singh, a/rde , p. 813, and which was heard 
by the Judicial Committee on the same day, a simi¬ 
lar order was made, re-admitting the appeal. 

* 8, Moore’s I. A., p. 529. 
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by escheat ; and that the Crown was not 
estopped by the decree of a Court in India founded 
thereon. 

The rule laid down in the case of Myna-Boyee 
vs. Ootaram for the mode of receiving an opinion 
apparently discordant from the current and estab¬ 
lished authority, delivered by Pmidits , approved of. 

21st December y 1861. 

The Lord Justice Turner : 

This cause has come before their Lord- 
ships on appeal from the second time. 
They regret to find that they are still with¬ 
out the means of satisfactorily determining 
the long litigation between the parties. 

The Zemindary which is the subject of 
the suit was claimed by the Appellant 
on behalf of the Government of Madras, 
as an escheat to which the Crown became 
eutitled on the death of the widow of 
the last male Zemindar , of whom there 
were no'heirs in remainder to the widow • 
and he claimed to have it free and dis¬ 
charged from all incumbrances with which 
it had been charged by the widow during 
her enjoyment of it. 

The Respondent disputed the right of 
the Crown to take the particular property 
by escheat in any circumstances ; and 
insisted that, even if that right existed, 
he had a title to the Zemindary paramount 
to that of the Crown by virtue of a Razee - 
namah executed in his favour by the 
widow in her life-time. His case as to 
this was, that his father had made ad¬ 
vances to the widow for some of the 
purposes which, under the Hindoo law, 
justify the alienation by a widow of im¬ 
moveable property inherited from her 
husband, and had obtained a decree for 
the amount of the debt; that after his 
father’s death he had takeu out execution 
on that decree, and that to stay his 
execution the Razeenamah had been ex¬ 
ecuted He further contended that this 
had been done with the sanction and 
under the advice of the then Collector of 
the District, and that the Government 
was estopped from disputing the transac¬ 
tion, if it could otherwise have done so, 
by the conduct of its officer. 

The Razeenamah was in the nature of 

* See the further report of this case, ante , p. 752. 


an agreement, for the payment of the judg¬ 
ment debt by instalments, with stipula¬ 
tions that if default were made in the pay¬ 
ment of any instalment, the whole sum 
should become due, and that the judg¬ 
ment creditor should be put into posses¬ 
sion of twelve out of the fourteen villages 
comprising the Zemindary (which were to 
be impledged to him), and should, on her 
death, take possession of the two other 
villages, and hold the whole Zemindary as 
his absolute estate. No instalment was 
paid by the widow, nor yet was possession 
takeu uuder tlie Razeenamah in her life¬ 
time. The Respondent, however, alleged 
that it was by reason of au order of the 
Sudder Court, suspending the execution 
of the Ra.zeenamahy in consequence of pro¬ 
ceedings in another suit, that he failed to 
get possession. 

It follows from this statement that the 
questions to be determined in the cause 
were, whether the Crown had any title 
by escheat to the lands; and if so, whe¬ 
ther that title had been defeated, either 
absolutely or to the extent of any sub¬ 
sisting charge, by the acts of the widow 
in her life-time. The latter questiou in¬ 
volved the consideration of the powers of 
a Hindoo female taking her husband’s es¬ 
tate by inheritance, and whether the 
transaction relied upon by the Respon¬ 
dent was an act done bond fide in the ex¬ 
ercise of her powers, or a mere colourable 
contrivance for transferring the property 
to the Respondent in spite of her disabili¬ 
ties. 

In the judgment of the Sudder Adaw- 
lut , which was the subject of the first ap¬ 
peal, the Court had dealt with the first 
of these questions only. It held that, the 
property having belonged to a Brahmini- 
cal family the Crown had no right to take 
it by escheat, though on the clearest fai¬ 
lure of heirs; and therefore dismissed the 
suit on that ground, without adjudicating 
upon the other questions raised in it. 

Upon the appeal, however, the whole 
case was more or less fully argued. Their 
Lordships came to the conclusion that 
the judgment of the Sudder Adawlut was 
erroneous; that the Crown was eutitled 
to take the property of a Brahmin, as of 
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„ other Hindoo subject dying without 
heirs; and that the question whether 
such property would be subject, in the 
hands of the Crown, to any trust in favour 
of Brahmins, that would be capable of 
enforcement, was one which could not be 
determined in that suit. After stating 
their reasons for this conclusion, their 
Lordships’ judgment proceeded thus :— 
“ Their Lordships’ opinion is in favour of 
the general right of the Crown to take by 
escheat the land of a Hindoo subject, 
though a Brahmin, dying without heirs; 
and they think that the claim of the 
Appellant to the Zemindary in question 
(subject or not subject to a trust) ought 
to prevail, unless it has been absolutely, 
or to the extent of a valid and subsisting 
charge, defeated by the acts of the widow 
in her life-time. In the latter case the 
Government will, of course, be entitled to 
the property subject to the charge. It 
follows that the decree of the Sudder 
Adawlut cannot stand. The manner in 
which it ought to be varied depends upon 
the decision of the questions which have 
been raised touching the acts of Lutch- 
medavamah in her life-time. On none of 
these has the Sudder Adawlut adjudicat¬ 
ed. On some of them, as, for instance, the 
effect of the Collector’s act in 1841, it is 
peculiarly desirable to have the judgment 
of that Court, Again, it appears to their 
Lordships very doubtful whether the pre¬ 
sent record affords the materials requisite 
for the satisfactory decision of some of 
those questions. There is little, if any, le¬ 
gal evidence of the nature of the advances 
made to the widow, or of the necessity for 
them. It may also be material to know 
what was the nature, and what the elfect 
of the proceedings by which the execution 
of the Razeenamah was suspended. In 
these circumstances, their Lordships do 
not feel that they can safely do more than 
remit the appeal to the Sudder Adawlut 
for further hearing, with a declaration that 
the general right of the Government by 
escheat (subject or not subject to a trust) 
has been established.” 

Their Lordships also suggested to the 
parties the expediency of compromising 
the suit upon some such terms as the sur- 
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render of the Zemindary to Government 
upon payment of what might be due to 
the Respondent for the advances really 
made. 

Upon the recommendation of their 
Lordships an Order was made by Her 
Majesty in Council, in July, I860, pur¬ 
suant to their judgment, and remitting 
the cause to the Sudder Adawlut. 

The case went back to Madras, and was 
re-heard by the Sudder Adawlut there. 
In the judgment pronounced on the 22ud 
of October, 1860, the Judges stated that 
they had ascertained that both parties 
having failed to come to an agreement, 
wished the suit to proceed. They further 
stated that they had not found it neces¬ 
sary towards their pronouncing upon the 
merits of the suit, to call for the addi¬ 
tional evidence which their Lordships had 
indicated as apparently requisite. They 
accordingly proceeded to deal with the 
merits of the suit in the following way :— 
Admitting the right of the Crown to take by 
escheat property of which the last owner 
died without heirs, they held that where 
there had been an assignment by that 
owner, though a female, the Crown could 
not take the place of an heir to challenge 
her power to make that assignment. They, 
therefore, decided that the suit, having 
been brought upon the erroneous assump¬ 
tion that the Crown had the power to 
challenge and defeat the act of the last 
incumbent, should be dismissed. 

They next decided that, even if the 
Crown had the right contended for, it 
was estopped from asserting it by the 
acts of the Collector, and the sanction 
given by him to the Razeenamah of 1841. 

They, lastly, decided that, even if the 
Crown could now challenge the alienation 
iu question, the plaiut had not been pro¬ 
perly framed for that purpose. 

It is with the appeal against this judg¬ 
ment that their Lordships have now to 
deal. 

It has been argued for the Appellaut 
that in ruling the first and third of these 
points the Court below has exceeded its 
powers, inasmuch as it has come to con¬ 
clusions inconsistent with those expressed 
in or implied by Her Majesty’s Order of 
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uly, 1860. In their Lordships’ opinion, 
this objection is well founded. The Order 
of 1860, which, after argument here, re¬ 
commended, if it did not enjoin, the 
Court below to take additional evidence 
on the question whether the acts of the 
widow in her life-time were valid against 
the Crown, must be taken to assume that 
the question was one fairly open to the 
parties upon the pleadings. 

Again, the declaration that the general 
right of the Crown to take the property 
by escheat ought to prevail, unless it had 
been defeated by the acts of the widow in 
her life-time, when followed by the direc¬ 
tion to adjudicate upon those acts, seems 
to imply a decision that the Crown had 
established its right to maintain a suit of 
this nature. 

. The first conclusion of the Sudder 
Adawlut , however, involves a question of 
substance—an important questiou of law ; 
aud if their Lordships were satisfied that 
it was well founded, they would be dis¬ 
posed to prevent its being met by the ob¬ 
jection, in some degree formal, of its in¬ 
consistency with the Order of Her Ma¬ 
jesty, by taking measures to procure the 
variation of that Order. They, therefore, 
proceed to consider first whether the con¬ 
clusion is, in fact, correct. 

The principal argument in support of 
it, which has been very ably put by the 
learned Counsel for the Respondent, is 
that on the death of a Hindoo owner of 
an undivided estate without preferable 
heirs, the whole inheritance descends to 
and vests in his widow,; and that, al¬ 
though it be true that her power of dis¬ 
position over it is qualified, and only valid 
against the heirs next in succession when 
exercised for certain purposes, or with 
their consent, yet if there be no such 
heirs it becomes absolute; or, at all events, 
its exercise at her free will can be ques¬ 
tioned by nobody. Her power of disposi¬ 
tion was likened to that of the male owner 
of an undivided estate in that part of 
India in which the general Hindoo law 
obtains without qualification : he can dis¬ 
pose of that as she will if he has no adult 
sons, but if there be such sons their con¬ 
sent is necessary to render his disposition 


valid. They only difference between the 
two cases was said to be that in the one 
the right of objection was confined to sons 
or other direct descendants, in the other 
it was possessed by all collaterals capable 
of inheriting*to the deceased husband of 
the widow. 

It was justly observed in the [course of 
the argument, with reference to those 
authorities which speak of the widow’s 
interest as a life estate, that great con¬ 
fusion arises from applying analogies de¬ 
rived from the English law of real pro¬ 
perty to the Hindoo law of inheritance ; 
and that when so applied the terms by 
which we describe estates in land under 
the English law are more likely to misled 
than to direct the judgment aright. It 
may, however, be doubted whether the 
argument on behalf of the Respondent 
does not really require some such process 
of reasoning to support it. The Hindoo 
widow, it was urged, has an estate of in¬ 
heritance, not a life estate ; the original 
estate, it is said, devolves on her in a 
course of succession derived from the 
husband, who had in him an estate of 
inheritance, which she takes as heir. Yet 
what is this, in effect, but to apply the 
English law regulating the desoent of 
lands in fee simple from ancestor to heir? 

It is clear that under the Hindoo law 
the widow, though she takes as heir, takes 
a special and qualified estate. Compared 
with any estate that passes under the 
English law by inheritance, it is an ano¬ 
malous estate. It is a qualified proprietor¬ 
ship, and it is only by the principles of 
the Hindoo law that the extent aud na¬ 
ture of the qualification can be deter¬ 
mined. 

It is admitted, on all hands, that if 
there be collateral heirs of the husband, 
the widow cannot of her own will alien 
the property except for special purposes. 
For religious or charitable purposes, or 
those which are supposed to conduce to 
the spiritual welfare of her husband, she 
has a larger power of disposition than 
that which she possesses for purely world¬ 
ly purposes. To support an alienation 
for the last she must show necessity. On 
the other hand, it may be taken as estab- 
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the Crown is estopped by the act of the 
former Collector, Mr. Grant, from disput¬ 
ing the title asserted by the Respondent 
under the Razeenamak. In their Lord- 
ships’ opinion the principles of estoppel 
do not support this contention. On every 
reasonable presumption the facts relating 
to the creation of the original debt were 
known to the Respondent, or to the ori¬ 
ginal Plaintiff in the suit whose judg¬ 
ment he was enforcing. The Collector 
would have no necessary knowledge on 
the subject ; nor is he proved to have had 
actual knowledge. His advice to the 
widow, to the effect that unless she made 
an arrangement with the creditor, the 
estate (which, the sale being an execution 
sale, must be taken to mean her right, 
title, aud interest in the estate) would be 
sold, is not a statement at variance with 
the true state of things. The Razeenamak 
into which she entered, might, for aught 
that appeared, be satisfied by payment of 
the instalments in her life-time. Again, 
the acts of a Government officer bind the 
Government only wheu he is noting in the 
discharge of a oertain duty within the 
limits of hi3 authority, or, if he exceed 
that authority, when the Government in 
fact, or in law, directly, or by implication, 
ratifies the excess. The Collector iu this 
case had certainly no authority to waive 
the rights to which Government might 
become eutitled by the escheat $ nor were 
his acts, when fairly viewed, calculated 
to give rise to the supposition that he had 
such an authority. 

Their Lordships have already indicated 
their opinion that it is too late to assert, 
if it could ever have been successfully as¬ 
serted, that it is not open to the Appel¬ 
lant on these pleadings to question the 
validity of the widow’s alienation against 
the Crown. The reasoning of the Sadder 
Adawlut on this point seems to their 
Lordships to involve some misconception 
of the effect of the decree under whioh 
the Respondent claims. As regards the 
Appellant that decree is res inter alios 
acta. He is, therefore, in a very different 
position from one who, coming into Court 
to get rid of a decree binding upon him, 
lias to allege aud prove that it was frau- 
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dulently or collusively obtained, or is open 
to some other definite objection. 

Again, though particular circumstances 
may shift the burthen of proof, the ge¬ 
neral rule certainly is, that it lies upon 
those who olaim under an alienation from 
a Hindoo female to show that the trans¬ 
action was within her limited powers. 

Their Lordships continue to think, that 
the evidence before them is not such as 
to admit of a satisfactory decisiou of the 
question whether the Razeenamak does to 
any and what extent constitute a charge 
on the Zemindary as against the Crown, 
and that there ought to be a further trial 
of that issue. Uuder the former Order 
of Her Majesty, the Sudder Dewanny 
Adawlut should have given to each party, 
if so disposed, an opportunity of adducing 
further evidence. It does not appear to 
have done this, but to have acted on its 
own impression that no further evidence 
was necessary. Such at least is their 
Lordships’ understanding of the prelimi¬ 
nary statements in the judgment uuder 
appeal. 

Ia these circumstances their Lordships 
propose humbly to recommend to Her 
Majesty that the present appeal be al¬ 
lowed ; that it be declared that the Crown, 
taking by escheat, has the same right to 
impeach the alienation by the widow 
which the next heirs of the husband (if 
such there had been) would have had, 
aud is not estopped from asserting that 
right by the acts of the Collector in 1841 j. 
that the Crown is not bound by the de¬ 
cree j and that the widow was not en¬ 
titled to alienate without the consent of 
the Crown, except iu so far as she 
could have alienated without the con¬ 
sent of the next heirs of the husband, if 
suoh there had been, but that the Res¬ 
pondent is, at all eveuts, eutitled to a 
charge upon the estate, and to be paid 
and satisfied thereout, the full amount of 
all such of the advances, if any, made by 
the Respondent’s father to the widow as 
were made for purposes for whioh, ac¬ 
cording to the Hindoo law, she would 
have been eutitled to alienate the estate, 
as against the next heirs of her husband, 
I if such there had been, in so far as she 
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had not other estate of her husband to 
answer such purposes, and that the cause 
be remitted to the Sudder Adawlut to 
inquire whether, having regard to the 
declarations aforesaid, the right of the 
Crown was absolutely defeated by the 
Razeenamah , and if not to inquire what 
advances, if any, were made by the Res¬ 
pondent’s father to the widow, and whe¬ 
ther all or any, aud which, of such ad¬ 
vances, and to what amount, were made 
for purposes for which, according to the 
Hindoo law, the widow would have been 
entitled to alienate the estate as against 
the next heirs of her husband, if such 
there had been, and whether the widow 
had, when such advances were respectively 
made, other estates of her husband suffi¬ 
cient to answer such purposes ; and the 
parties respectively are to be at liberty to 
adduce further evidence touching the 
matters aforesaid, or any of them, as they 
may be advised, and the Sudder Court is 
to proceed in the cause according to the 
result of the said inquiries. 


3rd and Jj-th December , 1861. 
Present : 

Members of the Judicial Committee, —The 
Right Hon. Lord Kingsdown, the Right 
Hon. the Lord Justice Knight Bruce, the 
Right Hon. the Lord Justice Turner, and 
the Right Hon. Sir John Taylor Coleridge. 

Assessors, —The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adawlut at Madras. 


Naragunty Lutchmeeda- 


VAMAH, # ... 




Appellant , 


versus 


Vengama Naidoo, ... Respondent. 

Held , a Poll/ia/m is iti the nature of a Raj , it may 
belong to an undivided family, but it is not the 
subject of partition j it can bo held by only one 
member of the family at a time, who is styled the 
Polhgar , the other members of the family being 
entitled to a maintenance or allowance out of the 
estate. 
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The presumption is that a family remains un¬ 
divided, and the onus is in the Appellant to prove 
division, which she has failed to discharge. 

The claim of the Respondent, the nearest un¬ 
divided male kinsman of the deceased Polligar is 
preferable to that of the widow of the latter. 

The Native Courts of India do not adopt the 
technical rules of England in receiving evidence. 
They admit a copy of a public document, authen¬ 
ticated by the signature of the proper Officer, as 
jprimd facie evidence, subject to further enquiry if 
it were disputed. 

That the suit was actually commenced in 1848 
when a petition for leave to sue in formd pawpms, 
and the plaint in this suit, were presented. 

5th December , 1861. 

Their Lordships’judgment was delivered 

b y 

Lord Kingsdown : 

Two questions were argued before us in 
this case : 

First, whether the Plaintiff in the suit 
had established his claim. 

Second, whether his suit was commenc¬ 
ed within such a period after the accruer 
of his title, that the Court was warranted 
in entertaining his demand. 

The subject of dispute is a Polliam 
called Naragunty, in the District of Chit- 
toor, in the Presidency of Madras. 

In order to make the facts of the case 
and the bearing of the evidence more 
clear, it may be convenient to state what 
is the nature of a Polliam. 

A Polliam is explained in "Wilson’s 
Glossary to be “ a tract of country subject 
to a petty Chieftain.” In speaking of 
Polligars, he describes them as having 
been originally petty Chieftains occupy¬ 
ing usually tracts of hill or forest, subject 
to pay tribute and service to the para¬ 
mount State, but seldom paying either, 
and more or less independent; but as 
having, at present, since the subjugation 
of the country by the East India Company, 
subsided into peaceable landholders. 
This corresponds with the account read 
at the Rar from the Report of the Select 
Committee on the affairs of India, in 
1812. A Polliam is in the nature of a 
Raj , it may belong to an undivided 
family, but it is not the subject of parti¬ 
tion ; it can be held by only one member 
of the family at a time, who is styled the 
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! Tigar , the other members of the fami¬ 
ly being entitled to a maintenance or 
allowance out of the estate. 

The Polliam in dispute, at the time 
when the East India Company acquired 
the sovereignty of the District in 1802, 
was held by a family of the name of 
Naidoo. Possession of this and of several 
other Polliams in the same neighbourhood 
was assumed by the Company, and held 
by them for several years. They ulti¬ 
mately, however, restored the Polliam , 
Naragunty, to the Naidoo family, diflereut 
members of which were at different times 
PolligarSy and in 1837, Veukatappa Nai¬ 
doo died in possession of the property. 

He died without male issue, and the 
present Appellant, who was his widow, 
entered into possession, asserting title as 
heir of her late husband. 

The present suit was instituted by the 
Respondent aud by his father, Kooppy 
Naidoo, who is since dead, for the purpose 
of recovering possession of the Polliam 
from the widow. 

The case which they made, was that 
the Polliam was .ancestral property, that 
it belonged to the family of Naidoo ; that 
the family was undivided, and that on 
the death of the last possessor the right 
to it vested in the next male heir of the 
family in preference to the widow, and 
that they (the Respondent’s father aud 
the Respondent) Were such male heirs, 
Kooppy Naidoo being next male heir. 

The Pundits consulted by the Court as 
to the rule of Hindoo Law on the assump¬ 
tion that the Plaintiffs had established 
their allegations by evidence, were of 
opinion that they were entitled to suc¬ 
ceed. This view was adopted by the 
Court below, and no objection to the de¬ 
cision upon this point has been urged at 
our Bar. 

Both parties went into evidence as to 
the facts ; and the Zillah Court first, and 
the Sudder Court afterwards upon appeal, 
were of opinion, that the Plaintiffs had 
sufficiently proved their oase, and no dif¬ 
ference of opinion existed amongst the 
Judges below. 

It is not the habit of their Lordships, 
uuless in very extraordinary cases, to ad- 
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vise the reversal of a decision of the 
Courts of India merely ou the effect of 
evidence or the credit due to witnesses. 
The Judges there have usually better 
means of determining questions of this 
description than we can have, and when 
they have all concurred in opinion it must 
be showu very clearly that they were in 
error in order to induce us to alter their 
judgment j but in this case we think that 
the Courts could have come properly to 
no other conclusion than that at which 
they arrived. 

The points to be established by the 
Plaintiffs were that the Polliam of Nara¬ 
gunty was an ancestral property ; that it 
belonged to a family of which they (the 
Plaintiffs) were members, of which the 
Respondent’s father was the next male 
heir ; and that the family was undivided. 

The Appellant by her answer had 
stated, “ that it was unknown whether any 
relationship existed between the ances¬ 
tors of the Plaintiff and those of the Res¬ 
pondent’s husband, and even if it did ex¬ 
ist it might have become extinct in course 
of time ; but that one thing was certain, 
that the Plaintiff and the Defendant’s late 
husband were not members of an undivid¬ 
ed family.” 

The Plaintiffs, amongst other evidence, 
produced a document which, if it be 
genuine and correct, establishes beyond 
doubt that the Plaintiffs and the Appel¬ 
lant’s husbaud were members of the same 
family ; that the property was ancestral, 
that it had been enjoyed at different times 
by members of the elder branch to which 
the Appellant’s husbaud belonged, aud by 
members of the younger branch to which 
the Plaintiffs belonged, aud that the 
family at the date of this document was 
an undidvied family ; we allude, of course, 
to the document, professing to be a copy 
of a paper in the custody of the Collector 
of Chittoor, sent to his office in Fusly 
1211, corresponding with 1802 of our era. 

It cannot be doubted, and was indeed 
hardly disputed by the able Counsel for 
the Appellant, that if the statement cou- 
tained in this paper is to be taken as true, 
it goes very far towards establishing the 
case of the Respondent j but it was said, 
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^ft was a mere loose paper, the pos¬ 
session of which by the Collector was not 
satisfactorily accounted for ; that the 
original had not been produced , that it 
did not appear^to have any signature at¬ 
tached to it, and that it ought not to 
have been treated as of any authority. 

But on inquiry it turns out that the 
civcuinstances under which the paper was 
lodged in the Collector’s office are such as 
to give it the very highest authority. 

When the East India Company took 
possession of these Polliams , as we have 
mentioned, in the year 1802, they made 
allowances out of the proceeds to the 
families of the Polligars , and contem¬ 
plated the restoration at a future time, 
when order should have been established 
in the country, of the property so seized, 
to its owners. 

They thought it advisable, in order to 
give effect to these views, to procure and 
forward a statement of the particulars of 
the property so seized, and of the names 
and families of the existing Polligars. 

They required, therefore, returns to be 
made by the Polligars of these particulars. 
The paper in question purports to be a 
copy of the return made on this occasion 
by Anantappa Naidoo, who then held the 
Polliam. The Appellant, in her petition 
of appeal to the Judder Court, admits 
that such a genealogical table may have 
been given, but denies that there is any 
evidence that such table was the same as 
to its contents with the one filed by the 
Plaintiffs. 

But the accuracy of the copy so pro¬ 
duced, and the genuineness of the docu¬ 
ment, are made out beyond all controver¬ 
sy. It was uot brought forward by sur¬ 
prise, nor received by the Court without 
full investigation. 

On the 5th of January, 1855, the 
Plaintiffs made a motion to the Court in 
the following terms :— 

“ No. 121. 

“ To the Civil Court of Chittoor. 

“ Motion presented by Vencatacharry, 
Vakeel, on behalf of the Plaintiffs, in ori¬ 
ginal suit, No. 24, of 1850. 

“The Plaintiffs being the legal heirs to 
the Polliam , have brought this suit for 
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the recovery thereof, with mesne produce. 
The Defendant utterly denies in her 
answer that they are in any way connect¬ 
ed with the family. Soon after the country 
was brought under the British rule, there 
was a Circular Order issued, requiring all 
Zemindars to present genealogical tables, 
showing which of their ancestors held 
their Zemindaries. In compliance with 
this requisition, the Plaintiff’s ancestor 
also sent to the Collector of Chittoor, in 
Fusly 1210 or 1211, a statement of the 
above description ; and this document is 
now on the records of the Collector, and 
it is material to the Plaintiff’s case. In 
th$ same office there is also a statement, 
showing the average income of the Polliam 
for ten years, prepared when the Peish - 
cush thereof was fixed by Government. 
The Plaintiffs pray that the Court will be 
pleased to grant a certificate requiring 
the production of those documents, in or¬ 
der that they may submit them, with 
their application, to the Collector, for 
copies thereof.” 

Having procured a copy of this docu¬ 
ment, authenticated b^i the signature of 
the Collector of Chittoor, they submitted 
it to the Court on the 30th of January, 
1855. 

The native Courts of India, in receiving 
evidence, do not proceed according to the 
technical rules adopted in England, and 
they would, by their usual practice, ad¬ 
mit a copy of a public document, authen¬ 
ticated by the signature of the proper 
officer, as primd facie evidence, subject to 
further inquiry, if it were disputed. 

The accuracy of this copy was disputed 
by the Appellant, and on the 13th of 
March, 1855, she made a motion in the 
following terms : — 

“ To the Civil Court of Chittoor. 

“ Motion presented by Varathacharry, 
Vakeel , on behalf of the Defendant, in 
original suit, No. 24, of 1850. 

“ 1. The Plaintiffs, with their motion, 
No. 58, presented a copy of an alleged 
genealogical table in which the name of 
the first Plaintiff is inserted as a member 
of the family. This is a document con¬ 
cocted by the Plaintiffs themselves, and 
introduced into the OoUector’s record. 
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was actually commenced in 1848, and, if 
so, the Plaintiff’s title not having accrued 


till September, 1837, the time could not 
expire till the 16th of September, 1849, 
and, of course, the suit would have com¬ 
menced in sufficient time not to fall with¬ 
in that Regulation. 

With respect to this the facts stand 
thus :— 

Iu 1847, the Respondent’s father pre¬ 
sented his petition to the Civil Court of 
Ohittoor, for liberty to sue in forma pau¬ 
peris for the recovery of this estate. The 
Court was of opinion that, under Regula¬ 
tion IV. of 1831, he could not be per¬ 
mitted to sue without first obtaining the 
authority of Government. 

Iu May, 1848, he obtained the requi¬ 
site authority, and on the 5th October, 
1848, he and his sou, the present Respon¬ 
dent, presented a petition for leave to 
sue in formd pauperis, and at the same 
time presented their plaint in this suit. 

The rules of the Court require that for 
the purpose of obtaining such order the 
Plaintiff must make an affidavit of his 
circumstances, and a list of all his pro¬ 
perty, and produce a certificate of a Vakeel 
that he has a good cause of suit. 

All the necessary documents accom¬ 
panied the petition, and on the 13th of 
November, 1848, the following order was 
made by the Court“ 1848, 13th No¬ 
vember. On a perusal of the pauper plaint 
and its accompaniments put in by Kooppy 
Naidoo and another, Petitioners in mis¬ 
cellaneous petition 631, and on taking 
from them the prescribed affidavit, the 
said bill of plaint, &o., were ordered to be 
filed.” 

At this time, therefore, an order was 
made that the plaint to which an answer 
has since been put in, and upon which all 
the proceedings subsequently have taken 
place, should be received by the Court 
and put upon record. There seems strong 
ground for contending that this was the 
commencement of the suit; and the Court 
below, which must be the best judge of 
its own forms and practice, has held that 
it was so. 

The practice is stated by Mr. Macpher- 
son, at p. 85 of his valuable treatise, iu 
93-95 


these terms :—“ The period of limitation 
ends on the day when the plaint is duly 
lodged by the complainant in a Court of 
competent jurisdiction, not on the day when 
the suit is placed by the Sudder Court upon 
the file of the Court which they deem most 
proper to try it, nor upon the day when 
the plaint is numbered and sent for de¬ 
cision ; for if there be any delay in that 
process, it is the delay of the Court, and 
not of the Plaintiff.” 

But, if the preferring of the plaint with 
the order of the Court of the 13th of No¬ 
vember, 1848, be not the commencement 
of the suit, these facts clearly bring the 
case within the exceptions found in the 
Regulation. 

There seems reason to suppose that the 
proceedings adopted by the Court on the 
13th of November, 1848, were irregular, 
and that on that day it ought, according to 
the Regulation VII. of 1818, to have order¬ 
ed immediate service of the petition and 
of the plaint on the Appellant, and to have 
fixed a day for her to show cause, if she 
could, why the Plaintiffs should not be 
allowed to sue in formd pauperis. 

If this course had been adopted on the 
13th of November, 1848, the order, which 
was actually made on the 1st of March, 
1850, which the Appellant contended 
must be treated as the commencement of 
the suit, might, and probably would, have 
been made long within the prescribed 
period. 

The order for service of the petition 
and plaint on the Appellant, and requir¬ 
ing her to show cause, if she could, why 
the Plaintiffs should not .be allowed to 
sue in formd pauperis, was not actually 
made till July, 1849. Service was made 
in August, and no cause was shown. The 
case, therefore, stood in this position on 
the 16th of September, 1849, when the 
twelve years expired: the Plaintiffs had 
preferred this claim within the prescribed 
period to a Court of competent jurisdic¬ 
tion, and had been prevented from com¬ 
mencing their suit in proper time (if, in 
point of fact, it was not commenced in 
proper time) by no neglect on their part, 
but by the irregular proceedings of the 
Court to which their claim was preferred. 
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“It would be contrary to all reason and 
justice to hold that, uuder such circum¬ 
stances, the Plaintiffs suit could be bar¬ 
red by the Regulation. 

We must humbly advise Her Majesty to 
affirm, with costs, the decrees complained 
of. 


4-th December , 1861. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. the Lord Justice Knight Bruce, the 
Right Hon. the Lord Justice Turner, and 
the Right Hon. Sir John Taylor Coleridge. 
Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

Ranee Cowulbas Koonwur,* Appellant , 
vwsus 

Baboo Loll Bahadoor ) „ , , 

Singh aud others, ... { Respondent,. 

The construction of a deed of partition was in 
question. Held that the Vendor was not prevented 
by the terms of the deed from alienating the pro* 
pertf in any mode he might think fit, that the 
vendee's claim to have his name registered in the 
Collectorate is decreed without prejudice to any 
other question of right that may be raised against 
him in any other suit. 

The Lord Justice Turner : 

Their Lordships have fully considered 
this case. They do not think it would be 
right for them to order tins deed to be 
put upon the register in any mode that 
would give a colour of the opinion of their 
Lordships as to the validity of the deed, 
considered without reference to the clauses 
contained in the partition deed ; but, with 
reference to the clauses in the partition 
deed, their Lordships agree with the 
Zillah and the Sudder Courts in the opi¬ 
nion, that those clauses did not prevent 
Baboo Loll Bahadoor Singh from alienat¬ 
ing the property in any mode he might 
think fit. 

Their Lordships cannot agree with the 
decision of the Zillah Court, which puts 
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the case upon the footing of a purchase, 
and registration as a purchase, nor can 
they agree with the conclusion of the 
Sudder Dewanny Adaivlut , which Court 
seems to have entered into a matter not 
very distinctly in issue in the suit, and 
as to which there had been no points re¬ 
corded. 

It appears, therefore, to their Lordships, 
that the proper course to take in this case 
is, to reverse the decree of the Sudder 
Dewanny Adawlut , and also*the decree of 
the Zillah Court, and to declare, that by 
the clauses contained in the deed of par¬ 
tition, Baboo Loll Bahadoor Singh was 
entitled to alienate the property in ques¬ 
tion, and that the Appellant is entitled 
to have her name put upon the register, 
but to provide that the order is to be 
without prejudice to any other question 
of title or right that may be raised against 
the Appellant, or her representatives, in 
any other suit, or proceeding. 

Their Lordships do not think this a 
case to give any costs. 


4th and 5th December , 1861. 
Present : 

Members of the Judicial Committee, —The 
Right Hon. Lord Kingsdown, the Right 
Hon. the Lord Justice Knight Bruce, the 
Right Hon. the Lord Justice Turner, and 
the Right Hon. Sir John Taylor Coleridge. 
Assessor, —The Right Hon. Sir Lawrence 
Peel. 

On Appeal from the Supreme Court 
at Calcutta. 

Go bind Chunder Sein,* ... Appellant , 
versus 

Valentine Ryan, and on 1 

his decease, the Adminis- > Respondent . 
trator-General of Beugal, j 

This was an action in the Calcutta Supreme 
Court to recover the value of certain bales of twist 
brought by the Appellant, a banker, under a con¬ 
tract executed by one Denonauth Sein, a Banian of 
a firm. 

Held that the advance which the Appellant made 
to the agent Denonauth Sein would not be pro- 

# 9, Moore’s I. A., p 140. 
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tected by the Factors Acts unless made bond fide, 
and without notice that the agent making the con¬ 
tract had not authority to make the same, or was 
acting malafide against the owner. 

21st December, 1861 . 

The Lord Justice Knight Bruce : 

This was an action of trover, brought 
in the Supreme Court at Calcutta, to 
recover the value of certain bales of twist. 
The pleas were, not guilty aud not pos¬ 
sessed. The* original Defendant was one 
Ryan, Master of the ship “ Aurora ”—he 
is now deceased—aud represented by the 
nominal Defendant; but as the action 
was defended on the indemnity of Messrs. 
Gouger, Jenkins & Co., Merchants at 
Calcutta, it will be convenient to treat 
them as the Respondents. The case was 
tried before the then Chief Justice, Sir 
James VV. Colvile, and Sir Charles M. 
Jackson; they found a verdict for the 
Defendants, aud subsequently discharged 
a rule for a new trial which had been 
applied for on the grounds of misdirec¬ 
tion, and of the verdict being against the 
evidence. Judgment was entered up, and 
against this verdict aud judgment the 
present appeal has been brought. 

The uudisputed facts of the case are 
substantially as follows :—The goods in 
question were shipped in London by Al¬ 
fred Gouger ou behalf of himself and 
a Mr. Stewart, aud consigned to Messrs. 
Gouger, Jenkins & Co. ; the bill of lad¬ 
ing was forwarded to them. At the 
time of the arrival neither Gouger nor 
Jenkins was at Calcutta, and the business 
of their firm was being carried on by 
James Tobin Cockshott, under a power of 
attorney. The firm had beeu in the habit 
of employing a Banian of the name of 
Denonauth Sein; to this man Cockshott 
gave the bill of lading indorsed in blank, 
for the purpose of procuring a delivery 
order, and the delivery of the goods to 
the firm ; but it was also part of the 
ordinary employment of Denonauth Seiu, 
which applied to the present transaction, 
to procure a purchaser, and when he had 
so done, he was to report the name of the 
buyer and the terms to his principals for 
their assent to the contract. If they 
160 


agreed, their initials were written upon 
it, which being doue the Banian had 
authority to deliver the goods to the 
purchaser and receive the price. Between 
the Banian and his principals there was 
an account current, which was balanced 
at the eud of the month ; he was then 
debited for the contract price of the goods 
sold, and credited for the sums which he 
paid to the house; he received his “ dustoree” 
or commission, from the purchaser. 

In the present case he contracted for 
the sale of the goods to one Doorga- 
persaud, aud by the terms of the contract 
the goods were to be cleared away and 
settled for within forty-one days after 
landing days, from the date of the con^ 
tract, the 19th of February, 1848. To 
this contract Cockshott assented, and 
affixed his initials, and thenceforward 
Denonauth Sein became entrusted, -as 
between himself and his employers, with 
the bill of lading for the purpose of deli¬ 
vering the goods on the terras of the 
contract; they were by these terms made 
deliverable on payment in cash. 

In this state of things, Denonauth Sein 
and Doorgapersaud went to the Appellant, 
a Banker and money-lender. According 
to the evidence, they represented to him 
that the latter had made a contract for 
the twist, aud Denonauth Sein produced 
the bill of lading; it was stated that 
Doorgapersaud could not pay the whole 
amount, between Rs. 23,000 and Rs. 
24,000, in one sum, and that they (tho 
two) wauted an advance. It was finally 
arranged that the Appellant should ad¬ 
vance to Denonauth Sein, Rs. 20,000, less 
Rs. 400, deducted for discount. Deno¬ 
nauth Seiu gave him his own promissory 
note for the amount, aud signed a letter 
prepared by him, which stated the fact of 
the delivery to him of the bill of lading, 
aud gave him authority to sell for his 
own benefit the goods in case of non-pay¬ 
ment within one month aud a half, refund¬ 
ing any excess that might remain after 
deducting the principal and interest, and 
other charges, aud making Deuonauth 
Sein liable to him for any deficiency ou 
the sale. Upon the authority of this 
instrument the delivery of the goods was 
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demauded by the Appellant, aud refused 
upon the indemnity of the Respondents t 
and the present action brought. 

It is stated that Rs. 23,600 were paid 
to Denonauth Sein, and of these he paid 
Rupees 10,000 to the Oriental Bank on 
account of the Respondents, in obedience 
to a previous order, and had credit from 
them for the amount in the account 
current between them, in which he was at 
the time, and still remains, largely 
indebted to them in respect of previous 
sales and other transactions on their 
behalf. 

Upon the trial some evidence was given 
as to the nature of Denonauth Sein’s 
employment, and the character and extent 
of his agency % . The Court found that he 
received the bill of lading for the especial 
purpose of getting delivery of the goods, 
and that before the delivery order given, 
but after the receipt of the bill of ladiug, 
he informed his employers of the sale, 
and that they approved of the purchaser ; 
that he was not strictly a Factor, but 
more than a mere servant—an agent to 
find purchasers, and, under some circum¬ 
stances, to guarantee the payment; that 
the bill of lading was allowed by Cockshott 
to remain in his hands to obtain delivery 
of the goods, and that he had full autho¬ 
rity to give delivery to purchasers on 
payment of the price; that he was, in the 
transaction in question, an agent within 
the meaning of the last Factors Act j that 
it must be taken on the evidence that the 
contract of sale w T ith Doorgapersaud was 
not fraudulent; and that the only question 
remaining was, whether the pledge to the 
Appellant was protected by that Act—as 
to which the Court thought that tlie facts 
raised the inference that there was maid 
fidea on the. part of Denouauth Sein in 
dealing as he had done with the goods, 
and that the Appellant had notice that 
the pledge was without authority from 
the Respondents, and not bond fide. They, 
therefore, held that the transaction did 
not come within the protection of the 
Factors ^Act, and that the verdict must 
be for the Respondents. 

On this finding the rule was obtained 
which we have stated above, and, after 
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argument, discharged, upon the grounds 
stated in a very able and learned judg¬ 
ment delivered by Sir James W. Colvile, 
the correctness of which their Lordships 
are now to consider. In doing so it may 
be convenient, in the first place, to dis¬ 
pose of the question of a misdirection ; 
and this they will do very shortly ; for it 
seems to them that there is not the slight¬ 
est ground for this part of the rule. 

The question which the learned Judges 
made the cardinal one in the case, was, 
whether the circumstances were such as 
that a reasonable man, and a man of 
business, applying his understanding to 
them, would certainly know that Deno¬ 
uauth Sein had not authority to make 
the pledge, if not, also, that he was act¬ 
ing maid fide in respect thereof against 
his principals. 

This is precisely the way in which the 
question was put to the jury in a case un¬ 
der the first Factors Act, 6th Geo. IV., c. 
94, Evans vs. Truman (1 Moo. & U. 10) ; 
and this was unquestioned at the time, 
though the case came before the Court 
on another pointy this mode of leaving to 
the jury the question of notice was ap¬ 
proved of by Lord St. Leonards, in Na- 
vulshaw vs. Browurigg (2 De G. Mac. & 
Gor., 452), as a proper mode under the 
last Factors Act, 5th & 6-th Viet., c. 39 j 
on which, in substance, the present case 
depends. And their Lordships entirely 
concur in the principle established by 
these authorities. The question so put 
gives full effect, on the one hand, to the 
large words of the first section of the Act, 
aud effectuates the object of protecting 
pledges and exchanges of securities made 
bond fide by agents entrusted with them, 
in consideration of advauoes made in res¬ 
pect thereof ; and, on the other hand, it 
gives proper, and no more than proper, 
effect to the third section, which limits 
such protection to loans, advances, and 
exchanges made bond fide , and without 
notice, either that the agent making them 
has not authority to make the same, or is 
acting maid fide in respect thereof against 
the owners of the goods represented by 
the document pledged. It makes the de¬ 
cision depend not at all on mere suspicion, 
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caution in the party advancing on the 
pledge, nor yet on the mere want of good 
faith in the agent, of which the party ad¬ 
vancing is ignorant : all these, and such 
matters as these, which are in themselves 
inconclusive, and tend to embarrass the 
dealing with negotiable instruments, may 
be evidence ; but the Tribunal deciding 
the issue, whether the jury, or, as there, 
the Judges acting as a jury, hiust, in 
order to bring the case within the third, 
and take it out of the first section, cate¬ 
gorically find the facts of want of good 
faith, and of notice to the lender of want 
of authority in the agent, or that he is 
acting maid fide in the transaction against 
his principal. The Statute is silent as to 
the grounds on which the conclusion is to 
be arrived at j that is left to the ordinary 
principles of evidence. But, where the 
fact is so found, it would be as much 
against mere honesty as against the in¬ 
terests of commerce, properly considered, 
to afford any protection to the transac¬ 
tion. This objection, therefore, to the 
judgment entirely fails. 

It remains to consider whether the ver¬ 
dict was against the evidence, and in 
doing so it will be necessary to introduce 
some additional facts, which did not find 
their place in the previous summary. 

Upon a careful consideration of all the 
circumstances, and after attention given 
to the arguments of the Appellant’s Coun¬ 
sel, their Lordships are of opinion, that 
the Judges below have drawn the only 
right conclusion, that to which their 
Lordships would have been themselves 
led, and that the Court has shown great 
caution in not pressing its inferences as 
far, perhaps, agaiust the Appellant as in 
strict justice might have been warranted. 

The Judges say, that where there was 
a conflict of testimony between the Appel¬ 
lant and Denonauth Sein on the one hand, 
and Jenkins and Cockshott on the other, 
they had been disposed to credit the latter 
rather than the former. Now, it being 
assumed that Denonauth Sein was an 
agent entrusted with the document of 
title to the goods, so as to bring the case 
within the first section of the Statute-, the 
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advance which the Appellant made will 
still not be protected unless made bond 
fide , aud without notice that the agent 
making the contract had not authority to 
make the same, or was acting maid fide 
against the owner. The Appellant must 
in the first place have acted bond fide in 
making the advance ; aud, secondly, he 
must have been without notice of want of 
authority in the agent j or, thirdly, of the 
maid fides in him against the owner. It 
appears to their Lordships that the evi¬ 
dence establishes all these three proposi¬ 
tions. 

As to the first, they assume that the 
Appellant really advanced the large sum 
of Rs. 19,600, but this alone will not es¬ 
tablish his bond fides ; he did so on advan¬ 
tageous terms to himself (whose business 
it was to lend money), in respect of the 
rate of discount and interest, and of per¬ 
fect security, if the transaction should re¬ 
main unimpeached. But beyond this it 
was essential to his bond fides that he 
should believe the representations of 
Denonauth Sein and Doorgapersaud ; and 
if he believed these, he must have believ¬ 
ed also that the goods were actually sold 
to the latter, and were to be cleared and 
settled for in forty-one days : yet the 
terms of his advance were that he might, 
when he pleased, remove the goods at 
the cost of Denonauth Sein to his own 
(yodowns , and at the end of a month and 
fifteen days sell them, if the advance were 
not then repaid with all charges. Now, 
he says, he did not come to this agree¬ 
ment without cautiously inquiring as to 
the power under which Cockshott, the ap¬ 
parent principal for the time being of 
Denonauth Sein, was said to be acting, 
aud that he went to Cockshott for the 
purpose of seeing it, and did so. If he 
had been acting bond fide towards Cock¬ 
shott, it seems to us that, exercising this 
somewhat superabundant caution #s to 
the power, it is incredible that when in 
Cockshott’s presence he should have made 
no inquiry or communication respecting 
this particular transaction ; yet their 
Lordships think it perfectly clear upon 
the evidence that he did not. When it 
' is considered how conclusive that comrnu- 
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nkmtleh, one way or the other, would have 
been, they cannot doubt that it would 
have been made by any one about to en¬ 
ter into such a transaction bond fide , nor 
that it would have been stated, if it had 
been made ; but neither does the Appel¬ 
lant affirm it in his evidence nor was 
Cockshott cross-examined to it ; and he, 
having been examined on interrogatories 
before the trial, and not being at the 
trial, his silence on the subject is entirely 
consistent with the same conclusion. It 
the transaction had been bond fide on the 
part of the Appellant, the communication, 
as we have said, would naturally have 
been made, but if it were maid fide, it 
certainly would not; because it must have 
been known that it would put an end to 
the transaction at once, and that Deno- 
nauth Sein would not have been allowed 
to pledge goods which were already un¬ 
der contract of sale. This circumstance 
however, strong as it is, does not stand 
alone. Denonauth Sein comes to the 
Appellant, not armed with all the docu¬ 
ments which are stated to be usually in 
the hands of an ageut authorised to pledge, 
and without excuse for their absence ; and 
he comes, too, as an agent who has al¬ 
ready confessedly exhausted his authority 
in respect of the goods, by the contract 
which he has made for the sale of them, 
and who seeks to pledge them on terms 
inconsistent with the terms of that con¬ 
tract. The presence and implied assent 
of the purchaser, so far from lessening 
these difficulties, was of a nature only to 
increase the suspicious attaching to the 
transaction. 

The evidence enables their Lordships 
to deal with the two remaining questions 
at the same time. Had the Appellant 
notice that Denonauth Sein was without 
authority to make the contract of pledge, 
or that he was acting maid fide against 
his principals ? They think that the evi¬ 
dence warrants an answer in the affir¬ 
mative as to both. First, it is clear that 
in fact he had no authority express as to 
this transaction, or to be implied from 
auy previous course of dealing ; and if in 
truth he had been allowed to pledge more 
frequently, or with greater similarity of 


circumstances to those of the transaction 
in question than the evidence here dis¬ 
closes, there is nothing to show that the 
Appellant was aware of this, or acted on 
the credit of it. Secondly, it is clear that 
in fact Denonauth Sein was acting maid 
fide towards his principals ; the account 
current shows that he was largely in¬ 
debted to them on the balance of prior 
transactions j he was bound, in order 
to maintain his post and credit with 
them, to make a payment for them at 
that time, and he sought to do this frau¬ 
dulently by raisiug money on their own 
goods, which he would have to account 
for at a later period, and so forestalling 
the proceeds of them. 

But of course these facts, though ne¬ 
cessary as a basis, are not in theuiselve3 
sufficient, without notice of them to the 
Appellaut. Whether he had such notice 
must be judged as auy other question of 
fact. To adopt the question on which 
the Judges made their decision turn, were 
the circumstances such as that a reason¬ 
able man, and a man of business, apply¬ 
ing his understanding to them, would cer¬ 
tainly know that Denonauth Sein had not 
authority to make the pledge, or that he 
was acting maid fide in respect thereof 
against his principals 1 In answering 
this it must be remembered again that 
the Statute, though it insists on a conclu¬ 
sion, prescribes nothing as to the nature 
of the evidence on which it is to be found¬ 
ed, or the manner in which the inquiry 
is to be conducted. The question must 
be dealt with as any other question of 
fact, by a due consideration of all the 
circumstances. Then it may be taken 
here as if Denonauth Sein had said, “ I 
am the Banian of the liespo.ndents j I 
hold in my hand the bill of lading of 
goods consigned to them, but not deliver¬ 
ed. I have contracted to sell them to 
Doorgapersaud, who stands now beside 
me. My principals have sanctioned the 
sale, and he is to pay for them and clear 
them away in forty-one days. Now, I 
desire you to advance me money on these 
goods ; I will give you my own promis¬ 
sory note for the amount, and I will de¬ 
posit the bill of lading indorsed with 
'105 2 163—66 
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you ; you may take the goods at my ex¬ 
pense at'once to your own godowns , and if 
1 do not repay you at a period exceeding 
the date at which he is to clear and pay 
for them, you may sell them and pay 
yourself with interest, and all charges; 
and meantime you may deduct a large 
discount from the sum advanced and 
this offer is accepted, after a visit to 
Cockshott to see his power of attorney, 
and not a word said upon it to him at 
the interview. 

The Appellant was a man of business ; 
he had been himself a Banian ; he either 
kuew much of Denonauth Sein and his 
dealings, or little—if much, it is clear up¬ 
on the evidence, and very material, that 
he had never known him, as agent of the 
Respondents, deal with their goods in a 
similar way under similar circumstances 
—if little, the more caution was neces¬ 
sary. He did apply his mind to the 
matter, for he required personal satisfac¬ 
tion as to Cockshott/s power. What then 
must reasonable men, in turn applying 
their minds to these same circumstances, 
believe to have been the clear coiiviction 
in the Appellant’s mind, as to Denonauth 
Sein’s authority or honesty Their Lord- 
ships think that there is but one answer 
to this, that he must have felt perfectly 
certain that Denonauth Sein was acting 
without authority ; if so, it is unnecessary 
to say whether with mala fides, though 
upon this they do not themselves enter¬ 
tain any doubt. 

It remains only to notice a circum¬ 
stance not very strongly relied on by the 
Appellant’s Counsel, nor, perhaps, strict¬ 
ly relevant to the issues in the cause, but 
yet which it will be better to dispose of. 
It appears that in the account current 
between the Respondents and Denonauth 
Sein for February, the month in which 
this transaction took place, the latter is 
credited with the sum of Rs. 10,000, 
paid to the Oriental Bank for the former. 
These Rs. 10,000 have been taken, in the 
argument, and are so now, to have been 
a portion of the Rs. 19,000, advanced by 
the Appellant. It was urged that the ac¬ 
cepting the Us. 10,000, with a knowledge 
how they were procured (a fact which 
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stands not quite clear upon the evidence), 
was a ratification of the dealing between 
the Appellant and Denonauth Sein. Their 
Lordships do not assent to this argument. 
The sale of the goods to Doorgapersaud 
not being to be completed until the 
month of March, would not come into the 
account between the Respondents and 
Denonauth Sein until the end of that 
month ; and in the account then to be 
made up if it had been regularly com¬ 
pleted, he would have been debited with 
the price for which they had been sold 
and credited with the payment of that 
price to them. Meantime he being largely 
in their debt, and having been ordered to 
make a payment for them in respect of 
some prior dealings for them, had raised 
the money by this fraudulent pledge of 
their goods. Though he had so done, 
yet he was the principal debtor for this 
money to the Appellant on his own pro¬ 
missory note, and if everything had gone 
to its regular end, the Respondents would 
have received nothing more from him 
than they were entitled to. They have 
now received much less. As the payment 
was actually made to the Oriental Bank 
before it appeared in the account, and in 
pursuance of a previous order, the Res¬ 
pondents could neither refuse to give De¬ 
nonauth Sein credit for it, nor could they 
be called on to repay the money to the 
Appellant ; any more than if, without the 
collateral security of the pledge, it had 
been advauced on the personal security 
only of Denonauth Sein. Their conduct, 
therefore, does not amount to a ratifica¬ 
tion of the pledge. 

On all grounds, therefore, their Lord- 
ships will humbly advise Her Majesty 
that the judgment below should be affirm¬ 
ed, and the appeal dismissed with costs. 
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10 th February , 1862. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. the Lord Justice Knight Bruce, the 
Right Hon. the Lord Justice Turner, and 
the Right Hon. Sir John Taylor Coleridge. 
Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Supreme Court at 
Calcutta. 

SOOIUEEMONET J Appdlant> 


Eespondents. 


versus 

Denobundoo Mullick and 

others, 

Held that the testamentary power of Hindoos 
over their property has now long been recognized, 
and must be considered as absolutely established. 

That a Hindoo Testator can give property whether 
by way of remainder, or by way of executory be¬ 
quest, upon an event which is to happen, if at all, 
immediately on the close of a life iu being at the 
time when the Will was made. 

The Will provided that in the event of any among 
the Testator’s five sons dying without leaving any 
son from his loins nor son’s son, neither his widow, 
nor daughter nor daughter’s sons will get the share 
obtained by him, but the same will be received by 
such of the Testator’s sons and son’s son as shall 
then be alive according to their respective shares. 
The widow, if any, of the deceased son will get Rs. 
10,000 for her food and raiment. 

One of the five sons, viz., Surroop Chunder 
Mullick having died, held that his widow"was not 
entitled to his share of the estate, but is entitled to 
a fifth part of the accumulations of the estate which 
accrued during his life-time, and the interests and 
profits therefrom, if any. The right of the widow 
to receive the legacy of Rs. 10,000 will have such 
effect as it may. 

Tiie Lord Justice Knight Bruce *. 

On the part of their Lordships observed, 
that upon one point, probably the prin¬ 
cipal point in the case, their Lordships 
did not consider it necessary to hear the 
Counsel for the Respondents. His Lord- 
ship then proceeded as follows :—Thejchief 
question is, as to the meauing and effect 
of a certain provision contained in the 
Will of the Testator, Bustomdoss Mullick, 
first, what was the sense, and next, is the 

* 9, Mooro’s I. A., p. 123- 


Will (duly construed) at variance with 
Hindoo law? By the first clause of the 
Will the Testator, mentioning his five 
sons, one of whom has since died, and 
whose share of the property is now in 
dispute, gives them, iu effect, all his pro¬ 
perty, in such a way as, if there were no 
more in the Will, would make them ab¬ 
solute owners of it. But in a subsequent 
clause (the eleventh,) the Testator says— 
[His Lordship read the clause, 9, Moore’s 
Indian Appeals, p. 125, aud proceeded]— 
A controversy has been raised whether, 
according to the true meaning of this 
eleventh clause, the Testator points to 
an indefinite failure of male issue of any 
one of his sons whose male issue should 
fail, or failure of male issue at the time 
of his death. Their Lordships, taking 
the Will to have been translated accurate¬ 
ly, as it seems admitted on all hands to 
be, consider it to be perfectly plain that 
that to which the Testator here points is 
not an indefinite failure of male issue, but 
a failure of male issue of any of his sons 
at the time of the death of that son. 
This happened in the case of the son, 
Snrroopchnnder Mullick, who died with¬ 
out leaving male issue living at that time. 
Accordingly, an event has happened that 
the Testator pointed out. The question 
then is, whether the Hindoo law prohibits 
such a provision. 

Whatever may have formerly been con¬ 
sidered the state of that law as to the 
testamentary power of Hindoos over their 
property, that power has now long been 
recognised, and must be considered as 
completely established. This being so, 
we are to say, whether there is anything 
against public convenience, anything ge¬ 
nerally mischievous, or anything against 
the general principles of Hindoo law in 
allowiug a Testator to give property, whe¬ 
ther by way of remainder, or by way of 
executory bequest (to borrow terms from 
the law of England), upon an event which 
is to happen,‘if at all, immediately on the 
close of a life in being. Their Lordships 
think that there is not $ that there would 
be great general inconvenience and public 
mischief in denying such a power, and 
that it is their duty to advise Her Majesty 
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thatsuoh a power does exist. Such powers 
have been loug recognised in practice. 
The law of India, at least the law of Ben¬ 
gal, has long been administered upon that 
basis, and the very mode in which this 
suit has been framed, and the manner in 
which it was conducted in ludia, are evi¬ 
dence, if evidence were wanting, that such 
is the general opinion entertained in Ben¬ 
gal. Their Lordships, therefore, being of 
opinion, as has already been stated, that 
according to the true meaning of this 
Will the property was given over upon au 
event which was to take place, if at all, 
immediately on the close of a life in being 
at the time when the Will was made, and 
seeing that that event has happened, con¬ 
sider that the Testator, in making this 
provision, did not infringe or exceed the 
powers given him by the Hindoo law, and 
that the clause effectually gives the cor¬ 
pus of the property to the surviving sous 
immediately ou the death of that sou who 
died without leaving male issue. To that 
question, therefore, the .Respondents’ 
Counsel need not address themselves. 
The question or questions as to the ac¬ 
cumulations, interest, and maintenance, 
they will be so good as to address them¬ 
selves to. 

Sir Hugh Cairns, Q. C., for the Respon¬ 
dents :—My Lords, I might, perhaps, 
respectfully beg to be informed, whether 
by the word “ accumulations” your Lord- 
ships referred to the same question as 
“ maintenance.” 

The Lord Justice Knight Bruce : 

Accumulations, interest, and mainte¬ 
nance ; every question, in short, except as 
to the title to the mere corpus. 

Sir Hugh Cairns , Q. G., and Mr. Leith , 
for the Respondents, were heard upon 
this point. 

A Hindoo widow can only claim main¬ 
tenance out of the estate left by her hus- 
baud when it devolves on preferential 
heirs, but, in this case, the decree ap¬ 
pealed from, declares the A'ppellaut to be 
the immediate heiress of her deceased 
husband, and as such entitled to the 
whole of the property left by him, and in 
one of the averments in the bill, she esti¬ 
mates the accumulations at Rs. 3,50,000, 
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to be enjoyed by her as a Hindoo widow. 
Maintenance is a claim on the estate 
which has been given over by the Will, 
which fixes her maintenance at a sum of 
Rs. 10,000, and she claims that legacy, 
and we submit, by accepting that sum 
under the Will, bequeathed expressly for 
food and raiment, she is estopped from 
claiming any other sum out of the Testa¬ 
tor’s estate, even if she was otherwise 
entitled. The fact of the Appellant’s suc¬ 
ceeding to property as widow and heiress 
of her deceased husband prevents any 
claim attaching on the estate of the Tes¬ 
tator, even if she had not been expressly 
excluded from the same by the terms of the 
Will. Indeed, no claim for maintenance, 
beyond the claim for the legacy, was 
mooted in the Court below. If necessary, 
she may raise the point of maintenance 
when the cause comes before the Court 
below on further directions when the ac¬ 
count is taken. 

The Lord Justice Knight Bruce : 

Their Lordships are of opinion, that 
the declaration in the decree may be with 
propriety varied in the manner to be now 
read ; as to which, however (though it is 
probably more a matter of form than of 
substance), their Lordships will readily 
listen to any observations that Counsel 
may wish to make. Their Lordships pro¬ 
pose to report to Her Majesty, that the 
declaration in the decree of the Supreme 
Court at Calcutta, of the 25th August, 
1859, in the words following, namely :— 
This Court doth “ declare that the Plain¬ 
tiff, as the widow and immediate heiress 
and representative of Surroopchunder 
Mullick, deceased, is entitled, for and 
during the term of her natural life, to 
one equal fifth part or share of and 
in the accumulations which accrued dur¬ 
ing the life-time of Surroopchunder Mul¬ 
lick, from or in respect of the joint estate 
which was of Bustomdoss Mullick, deceas¬ 
ed, the Testator in the pleadings named, 
and to one equal fifth part or share of 
the interest and other profits, if any, 
which have been made or received since 
the death of Surroopchunder Mullick, 
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from the accumulations which, as afore¬ 
said, accrued during his life-time from or 
iu respect of the joint estate, to be held, 
possessed, and enjoyed by her as a Hin¬ 
doo widow, in the manner prescribed by 
Hindoo law,” be omitted, and that it 
ought instead to be deolared, that accord¬ 
ing to the true construction of the Will 
of Bu8tomdoss Mullick, Surroopchunder 
Mullick became and was entitled to one 
equal fifth part of the estate, movable 
and immovable, of Bustomdoss Mullick, 
but that such title was defeasible, never¬ 
theless, upon the event of his death wjth- 
out leaving any sou, or son's son, then 
living :—And that it ought further to be 
declared, that Surroopchunder Mullick 
having died without leaving any son, or 
son’s son, his interest in the capital of the 
estate determined upon his death. But 
that it ought to be also declared, that 
Surroopchunder Mullick was at the time 
of his death entitled, and that the Appel¬ 
lant, as his widow, heiress, and represen¬ 
tative, is now entitled to one equal fifth 
part of all accumulations which arose 
from the estate of Bustomdoss Mullick 
from the time of his death to the time of 
Surroopchunder Mullick, the part to 
which the Appellant is so entitled to be 
held, possessed, and enjoyed by her as a 
Hindoo widow in the manner prescribed 
by Hindoo law. And that it ought to be 
declared, that the Appellant is entitled 
absolutely in her own right to all such 
interest and accumulations as, since the 
death of Surroopchunder Mullick, has or 
have arisen from the one-fifth part of the 
accumulations to which she is before de¬ 
clared to have been entitled. 

There remains the question of main¬ 
tenance. It may be that the decree in 
its present shape, varied only in the man¬ 
ner which has been mentioned, decides 
aud settles that question, whether on the 
grouud of the Appellant having received 
the Rs. 10,000, given by the Will, and 
taken the benefit of a residence and par¬ 
ticipation in the means of *. orship which 
the decree mentions, or otherwise. If 
that is the effect of the decree, their 
Lordships are not disposed to interfere 
with it. They see no ground on which 
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the Appellant can claim that interference ; 
and, on the other hand, if the decree leaves 
the point open, leaves room for an appli¬ 
cation which, upon the state of the ac¬ 
counts as they shall ultimately appear, 
or otherwise, it may be reasonable to 
make consistently with the decree, their 
Lordships do not desire to interfere with 
that. They leave the matter as it is. 

Then with regard to the costs. It is 
true that the decree will be to some ex¬ 
tent altered ; but, as to the main point of 
the contention, the appeal fails. It can 
hardly be said to succeed on any point, 
notwithstanding the slight alteration in . 
language. And they see no reason why, 
in addition to the heavy costs which this 
lady heretofore has—their Lordships do 
not say improperly—occasioned to the 
estate, the costs of this appeal should also 
be thrown upon it. Their Lordships are 
of opinion that the costs of this appeal 
must be borne by the Appellant. 

Does any observation occur to the 
Counsel upon the proposed alteration ? 

The Solicitor-General.—None occur to 
me, my Lord. 

Mr. Leith. —None, my Lord, to me. 

The Lord Justice Knight Bruce.— 
The Counsel, of course, will understand 
that we leave the declaration as to the 
right of the Appellant to receive the 
legacy of Rs. 10,000, to have such effect 
as it may. There is no doubt, we sup¬ 
pose, that the accounts directed by the 
decree which we leave untouched, will 
bring out the whole condition of the 
estate, and enable the declarations to be 
carried into effect. 

Mr. Leith .—I believe so. I believe 
that we take every account necessary to 
raise the question of maintenance. 
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24-th March , 1862 . 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. the Lord Justice Knight Bruce, 
the Right Hon. Sir Edward Ryan, and the 
Right Hon. the Lord Justice Turner. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Petition from the Court of the Judicial 
Commissioner for the Province of Oude. 

Salik Ram and Huraram,* Plaintiffs , 


Azim Ali Beg, 


... Defendant . 


No provision by Statute, or Charter, being made 
for appeals to Her Majesty in Council from judg¬ 
ments of the Court of the Judicial Commissioner 
of Oude, created on the annexation of that King¬ 
dom in the year 1858, the Judicial Committee, to 
prevent the denial of justice, admitted an appeal, 
under Statute, 3rd and 4th Will. IV., c. 41. 

This was a special application for leave 
to appeal from a judgment of the Judicial 
Commissioner for the Province of Oude, 
pronounced in a suit in which the Peti¬ 
tioners were Plaintiffs, and Azim Ali Khan, 
Defendant. 

The facts which gave rise to the ap¬ 
plication were these :— 

In the month of February, 1856, the 
Kingdom of Oude was annexed to the 
territories of the East India Company, 
and became the Province of Oude, belong¬ 
ing to the Government of India. 

By adespatchof the Governor-General in 
Council, dated the 4th of February, 1856 (a), 
Courts of Justice were established in 
the Province of Oude, including, amongst 
others, the Courts of the Judicial Commis¬ 
sioner, and of the Deputy-Commissioner 
for that Province; and it was ordered 
that the Judicial Commissioner should 
be charged with the direction and control 
of the administration of civil and criminal 
justice, and that he should be the ulti¬ 
mate Judge in all cases of a judicial 
character, and that the Deputy Com¬ 
missioner should try all original suits for 
property real or personal exceeding in 


* 8, Moore’s I. A., p. 270. 

(a) Pari. Papers relating to Oude, 1853, p. 257. 
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value Rupees 1,000, and that an appeal 
should lie from his decision in such cases 
to the Commissioner, whose order wus or¬ 
dinarily to be final. 

On the 7th of August, I860, the Peti¬ 
tioners instituted a suit in the Civil Court 
of Lucknow, in the Province of Oude, be¬ 
fore the Deputy Commissioner, to recover 
the sum of Rs. 18,630, for principal and 
interest upon a bond. The point turned 
upon a question of limitation of time in 
bringing the suit; and that Court upon 
that question decided against the Plain¬ 
tiffs, who appealed therefrom to the Court 
of the Judicial Commissioner for that 
Province, who, by his judgment, affirmed 
the decision of the Deputy-Commissioner. 
The Petitioners were desirous of appealing 
from such judgment of affirmance to Her 
Majesty in Council as being erroneous in 
law, and took the necessary steps by pre¬ 
senting a petition of appeal, within the 
ordinary time limited for appealing from 
the Courts in India. After inquiries by 
the Judicial Commissioner to the Go-veru- 
ment officer Mr. Campbell, as to his power 
to allow such an appeal, and a reference 
upon that poiut to the Advocate-General 
(who in a letter, dated the 9th of January, 
1862, referred to the opinion of the Ad¬ 
vocate-General to the Under-Secretary to 
the Government of India), the Judicial 
Commissioner refused to allow an appeal 
to her Majesty in Council from Iris judg¬ 
ment (a). 


(a) The following was the opinion given by the 
Advocate-General (Mr. W. Ritchie,) and acted up¬ 
on by the Judicial Commissioner: — 

1st. In my opinion it is not competent to the 
Judicial Commissioner of Oude to allow a petition 
of appeal to Her Majesty in Council from any 
decision passed by him in any case, civil or cri¬ 
minal, or to suspend execution peuding, or to take 
security regarding any such appeal, unless an 
Order to that effect shall have been obtained from 
Her Majesty in Council. But that it is quite 
competent to the Judicial Committee of the Privy 
Council to entertain a petition from any person 
aggrieved by a judgment of the Judicial Commis¬ 
sioner in any civil case of whatever amount, 
praying for leave to appeal from such judgment, 
aud if such leave be granted, to order the trans¬ 
mission to the Privy Council of transcripts of the 
proceedings, and to hear aud finally dispose of 
the appeal as fully as in the case of ordinary ap** 
peals. 
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Id consequence of this refusal the Pe¬ 
titioners, the original Plaintiffs, present¬ 
ed a petition to Her Majesty in Council, 
which after setting forth the above facts, 


2ud. It is true, as stated by Mr. Campbell, 
that appeals from the Supreme Courts and Sudder 
Courts of ludia, are regulated by positive Statute, 
and that there is no Statute, or positive law ap¬ 
plicable to appeals from the Judicial Commis¬ 
sioner’s decision, which are, for all ordinary pur¬ 
poses and so far as the constitution of his Court by 
the Governor-General in Council could make them, 
fiual. But the Queen in Couucil possesses by 
virtue of the Royal Prerogative, a clear appellate 
jurisdiction over the judgment of all Courts of 
Justice established in any of the British domi¬ 
nions beyond the seas, and notwithstanding the 
express statutory rights of appeaMroin the deci¬ 
sions of the Supreme Courts and the Sudder 
Courts, it has been repeatedly held that, notwith¬ 
standing the Statutes which prescribe the time 
and mode of appealing and the limits in point of 
amount, the power of the Queen in Couucil to 
entertain petitions, for leave to appeal where the 
conditions imposed by the Statute have not been 
complied with, remains in full force. Thus it is 
quite discretionary with the Judicial Committee 
to admit an appeal from the Supreme or Sudder 
Courts, in cases far below the appealable amount 
mentioned in the Statutes, and long after the 
period prescribed by the Statute for filing a peti¬ 
tion of appeal in India has expired, such petitions 
have frequently been admitted, and have led to a 
reversal of the judgment of the Courts below. 
But these Courts have no power to allow or en¬ 
tertain a petition for leave to appeal, or to stay 
execution, or to take security for the costs of an 
appeal, except strictly in accordance with the 
terms of the Statute, or with auy Order the Privy 
Council may make iu the particular case. 

3rd. Thus the course of any person wishing to 
appeal from a judgment of the Judicial Committee, 
will be to send to his agents or legal advisers in 
Eugland, a copy of the judgment, and of so much 
of the proceedings as may suffice to render his 
case intelligible, and to show what his grounds of 
appeal are, and to iustruct such ageuts to apply, 
by petition, to the Judicial Committee for leave 
to appeal from the judgment complained of. If 
the J udicial Committee think fit to grant such 
leave, it will cause notice to be given to the Judi¬ 
cial Commissioner’s Court and to the Respondents 
in the cause, and all proceedings in the cause 
must then be translated and transmitted by the 
Court to England, in the mode usual iu ordinary 
appeals from the Sudder Court, unless the Privy 
Council make any special order as to the mode of 
transmission, or the documents to be sent. Until 
an order is made by the Privy Council, the Judi¬ 
cial Commissioner will have no jurisdiction to 
interfere in any way with the appeal, either in 
transmitting the record, staying execution, or 
otherwise. There can, however, be no objection, 
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and that the matter in dispute exceeded 
the sum of Rs. 10,000, and that impor¬ 
tant questions of law were involved in the 
suit, prayed for special leave to appeal 
from the judgment of the Court of the 
Judicial Commissioner, and that that 
Court might be ordered to transmit forth¬ 
with the transcript of the proceedings and 
the evidence in the suit. 

Notice of the application for leave to 
appeal was served ou the Secretary of 
State in Council of India. 

Mr. E. J. Lloyd, Q. C., and Mr. L. W. 
Cave, in support of the petition. 

Leave to appeal was refused by tho 
Judicial Commissioner upon the ground 
that no power has been conferred upon 
him to allow an appeal. Upon this point 
they referred to the Pari, papers relating 
to Province of Oude, 1856, p. 257, par. 
3 ; p. 267, pars. 44, 45, 46, 49 ; p. 273, 
pars. 80, 81. There is no positive Statute 
Law, Regulation, or Order iu Council ap¬ 
plicable to the admission of appeals from 
the Court of the Judicial Commissioner to 
Her Majesty in Council, and our applica¬ 
tion is for the exercise of the prerogative 
of the Crown to admit an appeal to pre¬ 
vent a denial of justice. Such power is 
conferred by Statute, 3rd <fc 4th Will. IV., 
c. 41, sec. 4. There is no question as to 
the appealable value. By the 21st Geo. 
III., c. 70, sec. 21, the appealable value 
in civil suits was limited to £5,000, but 
by the Order in Couucil of the 10th of 
April, 1838, the appealable value is re¬ 
duced to Rs. 10,000. The question of 
law involved is with respect to the opera¬ 
tion of tho Limitation Aot, No. 14, of 
1859, to suits brought before the Judicial 


I apprehend, in cases which appear to him of 
sufficient magnitude to warrant an appeal, to his 
authenticating the copies or translations of the 
proceedings about to be sent home by persons 
contemplating an appeal. 

4th. The Privy Council, iu determining whether 
to admit or reject an appeal, will not be restrict¬ 
ed to the amount which, in the Supreme and 
Sudder Courts, is the ordinary appealable amount, 
viz. Rs. 10,000, or to any particular limits of 
time, but it probably will require a very special 
case to be made out primd facie to its satisfaction, 
iu order to induce it to admit an appeal for a 
lower amount than Rs. 10,000, or after the expi¬ 
ration of the ordinary time allowed for appealing. 
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“Commissioner upon bonds, and is most 
important. 

The Lord Justice Knight Bruce : 

Their Lordships think this a fit case 
for allowing an appeal to Her Majesty in 
Couucil. Security for £300 must be 
lodged for costs (a.) 


25tli June , 1862. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. the Lord Justice Knight Bruce, and 
the Right Hon. the Lord Justice Turner. 

Assessors, —The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sudder Deivanny 
Adawlut at Calcutta. 

Rajah Nursing Deb,* ... Appellant, 
versus 

Roy Koylasnath and others, Respondents. 

The Construction of a deed was in question— Held, 
“that giving the land to a member of the family 
to whom it was given, had the same effect, and was 
an act of the same character as giving a sum of 
money to him absolutely, in lieu of any claim for 
maintenance burdened with the duty upon his part 
of maintaining those who ought to be maintained,” 
that in either case the right of the grantee is ab¬ 
solute. 

The Lord Justice Knight Bruce : 

Their Lordships, in this case, agree 
with the Counsel for the Appellant, that 
the question of the construction of the 
instrument of 1795 was, if not the only 
question, at least, that alone which it is 
necessary for their Lordships to decide. 

Their Lordships are of opinion, that 
the reference to maintenance was merely 
for the purpose of showing what we should 
call the consideration for the instrument, 
or the transaction. 

The question is not, whether the main¬ 
tenance of the two classes of persons here 

(a) A similar application was made on the 4tli 
July, 1862, in the case of Nowab Tajdur Bohoo vs. 
Mirza Jehan, and leave to appeal granted. 

9, Moore’s I. A., p. 55. 


described was, or was not, the condition 
of the grant so as to render it void, or 
voidable, in the event of the maintenance 
not being afforded—a point upon which 
their Lordships give no opinion—nor is 
it a question before us whether it is what 
English lawyers would call a trust, or a 
oharge, affecting the lands in favour of 
the class to be maintained. Upon that 
point also, we think it unnecessary to give 
an opinion. The question is, whether 
land dedicated permanently to mainte¬ 
nance of a particular class, is to remain 
inalienable in the hands of the person to 
whom the grant was made, and his des¬ 
cendants, as long as there should be des¬ 
cendants of his, for ever, so as to prevent 
a sale and to render it perpetually in¬ 
alienable. Whether that be the law 
which governs landed property of this 
description, their Lordships also do not 
mean to iutimate any opinion, but assum¬ 
ing for the sake of the argument, that it 
can be, it does not appear to their Lord- 
ships that this is a case of that descrip¬ 
tion. They do not collect from the in¬ 
strument an intention that from son to 
son, it should remain in the family : with 
the head of the family for the time being, 
in order to enable him to afford the main¬ 
tenance. 

Their Lordships are of opinion, that 
giving the land to a member of the family 
to whom it was given, had the same 
effect, and was an act of the same charac¬ 
ter as giving a sum of money to him ab¬ 
solutely, in lieu of any claim for mainte¬ 
nance burdened with the duty upon his 
part of maintaining those who ought to 
be maintained. If that had been done, 
their Lordships are of opinion, that the 
money would have been absolutely the 
property of the person to whom it was 
given, and that would have well discharg¬ 
ed the duty incumbent upon the person 
who should have paid the same. 

We think, that the words at the end of 
the instrument, rightly construed, render 
this construction sufficiently certain ; for 
the words are “continue to hold and en¬ 
joy possession to us uninterruptedly from 
generation to generation.” Every part 
of that portion of the deed appears to their 
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.Lordships to refer to the enjoyment of 
the land, and not the identity, or the per¬ 
sons, or the continuance of the persons of 
those who were to be maintained. 

Their Lordships are of opinion, there¬ 
fore, that the judgment immediately un¬ 
der appeal is right ; that the Sudder De- 
wanny Court rightly differed from the 
Zillah Court, and that the appeal must 
be accordingly dismissed with costs. 
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25th, 26th., 27th and 28th June , 1862. 
Present : 


Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. the Lord Justice Knight Bruce, the 
Right Hon. the Lord Justice Turner, and 
the Right Hon. Sir Edward Ryan. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 


On Appeal from the Sudder Lewanny 
Adawlut , North-West Provinces , 
Agra. 

Nana Nurain Rao,* ... Appellant , 


versus 


IIURREE PuNTH BHAO, SrEE ) 

Newas Rao and Bul- > Respondents. 
wunt Rao, ... j 


A case of a Will of self-acquired properties by a 
Brahmin at Cawnpore and Bitkoor. Held on the 
evidence that the Will was a genuine document 


rnr vvuo u. I'uuumc UUUUIUUIJLL. 

I he power of testamentary disposition as to self- 
acquired property is at length established by law 
in this District, but is opposed to the ancient usages 
and feelings of the country. 


16th July , 1862. 


The consideration of their Lordships’ 
judgment was reserved, and was now de¬ 
livered, as follows, by 


Lord Kingsdown : 


The question in the original appeal in 
this case is as to the genuineness of an 
instrument alleged by the Appellant to be 
the Will of Ram Chunder Puuth, deceas¬ 
ed, .the father of the Appellant and Res- 


# 9, Moore’s I. A., p. 96. 
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' pondents; the Appellant being the eldest, 
and the Respondents the two younger 
sons of the alleged Testator. The Zillah 
Court of Cawnpore decided in favour of 
the Will. The Sudder Adawlut of the 
North-Western Provinces reversed that 
decision, but held that certain property 
which the Respondents alleged to be a 
part of their father’s estate belonged to 
the Appellant. 

Against the decision oil this point, and 
against a determination of the Court with 
respect to the amount of the alleged 
Testator’s property, with which the Ap¬ 
pellant is to be charged, there is a cross¬ 
appeal by the Respondents. 

Ram Chunder Punth in his life-time 
was Soobadar, an officer of rank and dis¬ 
tinction in the service of the Maharajah , 
the ex-Peishwa. He had accumulated a 
large property, aud had invested some 
part of it, not very considerable in pro¬ 
portion to the whole, in the purchase of 
land. 

He had two wives and three sons, and 
at least one daughter. He had a resi¬ 
dence at Bithoor, where he seems to have 
kept a large establishment of servants, 
aud he had a smaller house—a Bungalow, 
as it was termed by one of the Respon¬ 
dents’ Counsel, at Cawnpore—at the dis¬ 
tance of about ten miles from Bithoor. 

He appears to have lived on terms of 
great intimacy with mauy Europeans re¬ 
sident in his neighbourhood, and especial¬ 
ly with Mr. Morland, au English gentle¬ 
man who held some official situation at 
Cawnpore. It is in evidence in the case, 
that the eldest son, the Appellant, had the 
general management of his father’s affairs, 
and that differences had prevailed in the 
family between the sons, the eldest, as it 
is said, acting with harshness towards his 
younger brothers. 

The Soobadar died on the 22nd of July, 
1853, and on the 10th of August, 1853, 
the Appellant presented a petition to the 
Judge of the Zillah of Cawnpore, in which 
he described himself as eldest son, heir, 
and executor of Ram Chunder Punth, 
Soobadar. The petition stated the death 
of the Soobadar, and that when in his 
perfect senses he constituted the Peti- 
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executor aud proprietor of his 
effects, under a Will signed aud sealed by 
the deceased, and bearing date the 24th 
of January, 1852 j that during the life¬ 
time, aud to the day of the death of the 
deceased, the Petitioner held possession 
of all the real and personal estate and 
effects, in subordination to the deceased, 
and regulated aud managed all his affairs, 
as people generally were well aware of, 
and of which the Court was equally well 
informed. He then stated that he found 
that he could not realize the assets of the 
Testator without obtaining a certificate of 
administration under Act, No. 20, of 1841, 
and he prayed a certificate accordingly. 

He appended to his petition the alleged 
Will, with translations iu English aud 
Persian, and added the mimes of the four 
attesting witnesses and two persons by 
whom the translations were alleged to 
have been made under the Testator’s di¬ 
rections, one an European, named Pownes, 
and the other a Hindoo, named Mohee- 
ooddeen. 

On the 12th of August the Respondents 
presented their petition, alleging that the 
Will was a fabrication of the Appellant, 
and that they were joint heirs with him. 

Witnesses were examined for aud against 
the Will, though it is said that the Judge 
improperly declined to examine some 
persons who were tendered by the Res¬ 
pondents for examination ; aud on the 8th 
of September, 1853, he ordered certificate 
of administration to be granted to the Ap¬ 
pellant. 

On the following day, the 9th of Sep¬ 
tember, the Respondents filed their plaint 
in the Zillak Court of Cawnpore against 
the present Appellant, claiming two-thirds 
of the property, real and personal, of their 
deceased father, from the Appellant. 

Evidence was gone into on both sides, 
aud of course it was for the Appellaut to 
establish the Will. It purported to bear 
date the 24th of January, 1852. The 
effect of it, according to the English trans¬ 
lation, as made in t he Zillah Court, was 
to declare, that the Testator was seventy- 
five years of age \ that his eldest sou had 
two sons and one daughter; that his 
younger sons were childless. It then 
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proceeded to express his hopes that his 
wives aud his sous would all live amica¬ 
bly together, and that all would look upon 
and consider his eldest son as the head of 
his family after his death. He then be¬ 
queathed the whole of his property, real 
and personal, to his eldest son, directing 
him to provide for both his wives, and to 
pay them proper respect, and to provide 
also for his younger brothers, and for the 
Testator’s dependents ; and he declared 
that he had made these provisions with a 
view to prevent dissensions in the family, 
aud to enable them to live in peace and 
harmony after his decease. If, however, 
the younger sons should not feel disposed 
to abide by these directions, and should 
insist on a separation from the family, 
then the eldest son was to receive the 
rents of two villages, mentioned in the 
Will, and pay over the proceeds to his 
younger brothers, as such proceeds were, 
from time to time, received; and he was 
further to pay to each the sum of Rs. 
25,000. The Testator then gave Rs. 
13,000, for the benefit of hisgrand-daughter, 
the daughter of the Appellant, on her 
marriage and allotted Rs. 40,000, for 
what he calls the customary outlay in the 
first year after his death, including reli¬ 
gious pilgrimages. 

In the event of a pension which he en¬ 
joyed from the British Government being 
continued to his family there is some 
question as to the effect of the bequest, 
the first English translation provides, 
that in whatever proportions the British 
Government might allot it, the sous 
should enjoy it. 

The Testator’s property has been esti¬ 
mated by the Sudder Court as of the 
value, in the whole, of five lacs of rupees, 
or in English money of £50,000. The 
value of the two villages given to the 
younger sous is estimated at £5,000; the 
two legacies of Rs. 25,000, would amount 
to as much more. They would take, 
therefore, £10 : 000 ; the grand-daughter 
£1,300 ; the funeral and other expenses 
£4,000 ; and there would remain a sum 
of £35,000, for the eldest son, charged 
with the maintenance'of the wives and 
dependents of the Testator. 
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re seems nothing iu this Will which 
English notions won Id appear unreason- 
The eldest son was to- maintain the 
and position of the family; he had 
which the younger sons (who had 
arrived at the age of manhood and appear 
by the Will to have wives) had not. and 
the provision seems to be such as a pru¬ 
dent Testator might be supposed very 
likely to make who was inclined to found 
family. 

The evidence iu support of the Will is 
singularly strong. 


We have first the evidence of A pa 
Lagoo, who wrote the Will in the Mah- 
rattee character. He says, “it is all in 
my hand-writing down to the words indi¬ 
cating the Arabic month, at the end, 
which were inserted by the Soobadar him¬ 
self. The date is 2 nd Rubee-ool-Akhir , 
and underneath it is written, Magh 
Soodee Teej t in my hand-writing. Under 
that again is the Soobadar's signature. 
This Will was written under the Sooba- 
dar’s orders. It was plauned two days 
before, and it was reduced to writing on 
the 24th of the mouth.” He then pro¬ 
ceeds to depose to the signature of the 
Will, and its sealing by the Testator, and 
signature by the four attesting witnesses. 
He says that a draft of the Will had been 
previously made by him, the wituess, and 
the draft, as well as the Will, was handed 
over by the Testator to the Appellant. 
He says that the two translations were 
made four days afterwards. 

It was remarked upon as singular, that 
Apa Lagoo was not an attesting witness 
to the Will; but we agree with the ob¬ 
servation of the Counsel for the Appel¬ 
lant in his reply, that, if the Will was 
not genuine, the persou who had written 
it would most probably have been made 
a witness iu order to make it more diffi¬ 
cult for him to betray his employer. 

This witness was in the service of the 
Soobadar, sixteen or seventeen years ; em¬ 
ployed in writing letters for him. He 
seems to give his testimony very fairly. 
He says that the Will was made in favour 
of the Appellant only because he was the 
eldest son, for the Soobadar was not dis¬ 
pleased with the younger sons. He does 
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uot know whether the youuger sons were 
informed of the Will or uot; but they 
were not informed of it in his presence. 

Three of the attesting witnesses to the 
Will, Byjaba, Sookharam, and Diukur 
Punth. all give the same account of the 
transaction, not as w*e too often find in 
these cases, all in the same words, not, 
indeed, concurring in all the rniuute par¬ 
ticulars of what passed, but with that 
agreement in substance and that variation 
in unimportant details which are usually 
found in witnesses intending to speak the 
truth, and not tutored to tell a particular 
story. 

Now, who are the witnesses, and are 
they of a character to attach credit or 
discredit to their testimony. 

The first witness is Byjaba. He says 
he was a companion of the Alaharajah iu 
his life-time ; that be had been in his 
service from the age of ten years ; that he 
was in the habit of receiving presents of 
500, 400, or 1,000 rupees from the Maha¬ 
rajah, and as a permanency the Maharajah 
allowed him 2 rupees a-day. He says 
there was an intimate bond of brother¬ 
hood between the Soobadar and himself, 
and that the Soobadar sent a messenger 
iu a carriage to Bithoor to fetch him to 
Cawnpore, in order that he might witness 
his Will. 

This witness, therefore, appears to be a 
person in a very respectablepositiouinlife; 
a . person likely to be called upon by the 
Soobadar to take the part which he did 
iu the completion of this instrument. The 
only objection suggested to him is, that 
he appears to be indebted to the Appellant 
in a bond for Rs. 500, payable by instal¬ 
ments, a circumstance which cannot weigh 
much, if anything, against his evidence. 

The next witness is Sookharam, who 
was iu the service of the Soobadar , and 
received what we imagine is rather a con¬ 
siderable salary, Its. 300 a-year, and held 
a confidential situation as keeper of the 
jewels. No objection was made to him 
except that he was now in the service of 
the Appellant. 

The next witness is Dinkur Punth, who 
also appears to be in a respectable position. 
He was a Resaldar in the Maharajah's em- 


J 


102—105 







PRIVY COUNCIL JUDGMENTS 



annum. Alter the Maharajah's death 
this salary was reduced by the Soobadar to 
Rs. 200,*-which he continues to receive 
from the Appellant. 

The remaining attesting witness, Kesho 
Rao, had given evidence, like the others, 
in support of the Will on the application 
for the certificate of administration, and 
he was produced on the present occasion, 
by the Appellant, and came from Bithoor 
to give evidence, riding, as he says, a 
horse supplied by the Nana Sahib. In¬ 
stead, however, of coufirming his former 
testimony, he says, that the whole of it 
was false ; that the Will was written by 
the Appellant himself, and that he, the 
witness, signed it fifteen days after the 
death of the Soobadar , and that when he 
gave his former evidence, he was brought 
into Court in a state of intoxication, hav¬ 
ing been drugged. This latter statement 
is manifestly false. He was examined and 
cross-examined on the former occasion in 
the presence of the Judge, and there are 
no signs at all of confusion in his testi¬ 
mony. 

The reason of this man’s thus con¬ 
tradicting his former evidence may be 
conjectured with great probability. He 
is a Brahmin, and it appears to be con¬ 
trary to the tenets of the Brahmins that 
a person in the situation of the Soobadar , 
having several sons, should dispose of his 
property by a testamentary instrument 
in favour of one ; they hold it to be con¬ 
trary to the Shasters ) as appears by the 
evidence given in this case by the Res¬ 
pondents. The witness says, “ Since the 
month of Kartik last (he was examined on 
the 28th of March, 1854), all the Brah¬ 
mins of my brotherhood combined aud 
put me ' out of caste for giving such false 
evidence.” He is asked by the Court, 
“ How did the Brahmins learn that you 
had given false evidence ?” He answers, 
“ All the Brahmins are well aware that 
the Will is a fabrication; nor, indeed, 
is it the custiom or usage of the country 
that three sons should be masters of the 
property and a Will be made in favour of 
only one son only without giving notice 
to the others.” 
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All the circumstances lead to the con¬ 
clusion that this witness is not coming 
forward to correct false evidence pre¬ 
viously given, but that he has been tam¬ 
pered with, aud, under the pressure of 
his brotherhood, is attempting to destroy 
an instrument which he knows and had 
originally declared to be genuine. 

The Zillah Judge who saw the witness, 
and observed his demeanour during his 
examination, remarks, “ I am bound to 
record the very unfavourable impression 
given by the manner and appearance of 
this witness, which was, it seemed to me, 
shared by all present.” After referring to 
a description of the symptoms of a false 
witness contained in the Mitacshara , he 
says, “ All these features of uneasiness 
were very visible, and it seemed to me 
that he was in fear to some persons in the 
body of the room who had been sent to 
watch his evidence }” and he intimates 
“ a strong suspicion that the venal per¬ 
jury of this witness was mainly relied on 
to support the present suit.” 

There remain of the witnesses who 
have been previously examined, the two 
translators, as they are called, though 
that expression does not quite accurately 
express what they did, Nuzur Molieeood- 
deen and Pownes. 

The former is examined, and confirms 
in every particular his previous evidence. 
He says that two days before the end of 
January, what he calls the translation was 
made. The translation was made in this 
manner. The Soobadar held the Mahrattee 
Will in his hands, and dictated the terms 
of it in the Oordoo language, which the 
witness wrote down after him in the 
Persian character, aud when this was done, 
the Soobadar signed it; that “ the Sooba¬ 
dar' s object in making this Will was solely 
to perpetuate his name and dignity and 
rank, and that the Nana might be enabled 
to protect and support other persons, for 
the Soobadar always spoke to that effect.” 

Mr. Pownes is not examined again, but 
his former deposition is put in, and what 
took place with respect to him is so ex¬ 
traordinary, with reference to the proceed¬ 
ings of both the Zillah and the Sudder 
Courts, that their Lordships think it 
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Cessary to call it to the attention of 
the Judges there. 

The witness had been examined and 
cross-examined in the former proceedings, 
and had given a similar account of the 
transaction to that given by Mohee- 
ooddeen, viz., that the Mahrattee Will was 
held by the Testator, who read it and 
went on rendering it in Oordoo , while the 
witness wrote it out in English ; that the 
witness did not take the original Will 
into his hands to inspect it, but it was on 
the table, and he should recognize it if he 
saw it. He does recognize it, and he says 
he first made a draft, which he afterwards 
fair oopied, and the Soobadar wrote some¬ 
thing at the bottom of it which must have 
been his signature, but the witness is not 
acquainted with that character. 

On the 28th of October, 1853, the Ap¬ 
pellant presented a petition to the Court 
containing the following statement: that 
Mr. Pownes, a clerk of the Judge’s Office, 
and employed as English translator, had 
previously deposed on oath to the Will; 
that on the 22nd of the present month, 
six days ago, he had called at the Peti¬ 
tioner’s house and proposed terms to the 
Petitioner connected with a pecuniary 
reward, which Petitioner declined ; that 
two days afterwards he sent word to the 
Petitioner by a trustworthy man to say, 
that he would now give evidence of a 
different purport, and thus throw obstacles 
iu the suit, if the Petitioner did not con¬ 
sent to his proposal That on receiving 
this message the Petitioner was astounded, 
but that he had done his duty by report¬ 
ing the circumstances to the Court. 

When a charge of this most grave 
character was brought against an officer of 
the Court placed in a situation of great 
importance to the due administration of 
justice, which, if the charge were true, he 
ought not to have been permitted for a 
single hour longer to retain, it would 
naturally be expected that a most strict 
inquiry would be immediately made by 
the Court into the truth or falsehood of 
this charge. Yet as far as we can discover, 
not the slightest notice appears to have 
been taken of it. 

On the 17th of November, 1853, the 
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petition containing this charge was 
ordered to be filed, and on the 27th 
January, 1854, on the petition of the Ap¬ 
pellant the deposition of Pownes to which 
we have already referred was ordered to 
be filed. 

How it happened that if the Court did 
not think it necessary to investigate such 
a charge against one of its officers ; that 
that officer himself did not immediately 
insist on having his character cleared, it 
is difficult to understand; something may 
have been done, and some explanation 
may have been given of which no trace is 
to be found on the record, but if this 
were so it is to be regretted that nothing 
of the sort appears. 

The Zillah Judge does not seem to 
have adverted at all to the deposition of 
Pownes. The Sudder Court do observe 
upon it, but in terms not very accurate, 
according to the record as it appears be¬ 
fore us; and they object to it only on a 
ground which is quite untenable, namely 
that the witness did not appear to have 
been sworn before he was examined, 
though the contrary appears upon the 
jurat signed by the Judge himself. They 
complain that he was not examined in the 
suit, but they do not take any steps for 
the purpose of remedying the defect, nor 
allude to any proceeding as having been 
taken or as being fit to be taken for the 
purpose of investigating a matter of so 
great importance to the due adminis¬ 
tration of justice as the charge of gross 
corruption brought against one of the 
officers of the Court of Cawnpore. 

In addition to the witnesses to whom 
we have referred, speaking to th q factum 
of the Will, there is other very important 
testimony in support of it. There is one 
person, Baboo Porarkur, whose evidence 
on this subject is of the greatest weight. 
If he is to be believed, he proves the 
whole case; he says that he was not pre¬ 
sent when the Will was made ; that he 
was detained at Bithoor by the death of 
his mother; that the Soobadar informed 
him of the Will soon after it was made 
on the 6th or 7th of February ; that the 
Will was shown by the Soobadar to his 
younger sons, the Respondents, who took 
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it up and read it and then laid it down 
near the Soobadar , who handed it to the 
Appellant. He says that those who live 
in the Bara (which we understand to be 
the mansion of the Soobadar) must all 
have been aware of the Will; that he has 
heard from Nurain liao Apa, a grandson 
of the Testator, that Dr. Cheek and Mr. 
Vincent were aware of it; and he states 
as of his own knowledge, that Mr. Kirk 
of the Bank of Cawnpore, was also in¬ 
formed of it; and he refers to a letter, of 
which we shall have something to say 
presently. He says that he was always 
with the Soobadar , and acted in some res¬ 
pects as his deputy. 

Now, not only is there no impeaohment 
at all of this witness, but there is strong 
testimony in his favour. Mr. Morland, 
on whose evidence against the Will the 
greatest reliance is placed by the Respon¬ 
dents, refers to this person as the confi¬ 
dential agent and constant attendant of 
the Soobadar , and as one who would have 
been asked to attest the Will, if any Will 
had really been made by the Soobadar. 

A sufficient reason why he was not ask¬ 
ed to attest it, appears incidentally, on 
his examination, viz., that he was detain¬ 
ed at Bithoor by the death of his mother. 

This witness Baboo Porarkur, refers to 
Mr. Vincent, Dr. Cheek, and Mr. Kirk, as 
Europeans acquainted with the Will. 

Now, with respect to Mr. Vinceut, a 
letter of that gentleman, written to the 
Appellant at Cawnpore during the ex¬ 
amination of the witnesses in the case, 
is found on the record. Iu the petition 
tendering the letter the Appellant says 
that Mr. Vincent, who is now in Cawn¬ 
pore, is ready to attest*the contents of it. 
It amounts, however, to very little, even 
if the contents were regularly proved, 
which they were not. 

Dr. Cheek, a physician says, that in 
February, 1852, when he attended the 
Soobadar professionally, he had the fol¬ 
lowing conversation with him :—“ One 
day he was very ill, and I said to him, 
i The state of your health is such that you 
should arrange your affairs, though I hope 
you will recover from your present illness.’ 
To this he replied, ‘ I have arranged my 
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affairs,’ or words to that effect. He never 
made use of the term * I have made my 
Will,’ though I was led to suppose he 
meant .this from the above expression he 
made use of.” 

This was very soon after the date of the 
alleged Will, and appears to their Lord- 
ships important confirmation of the truth 
of the Appellant’s case. 

The third European referred to by 
Baboo Porarkur is Mr. Kirk of the Bank 
of Cawnpore. The communication to him 
is alleged to have been made by a letter 
signed by the Testator, which if it be 
genuine is admitted to be conclusive of 
the case. 

This letter purports to have been writ¬ 
ten on the 9th of January, 1853, to Mr. 
John Kirk, at that time superintendent of 
the Cawnpore Bank. 

It appears that the Soobadar had at 
some antecedent period taken ten shares 
in the Cawnpore Bank, and had had those 
shares entered in the name of his youngest 
son, the Respondent, Hurree Punth Bhao. 
The Bank, in 1852, was windiug up its 
affairs, and was about to return by instal¬ 
ments their capital, or a dividend upon 
such capital, to the shareholders. The 
Appellant had applied, as the manager of 
his father’s affairs, to the Bank for pay¬ 
ment of Rs. 250, the dividend then pay¬ 
able. Mr. Kirk, the Superintendent, re¬ 
fused to act upon his statement without 
the authority of the Soobadar , and there¬ 
upon the following letter is alleged to 
have been signed by the Soobadar, and 
sent to Mr. Kirk : — 

“ Dear Sir, 

“ You have made an objection that the 
shares was held in the Cawnpore Bank by 
the name of my youngest son, Hurree 
Punth Bhao. Consequently you cannot pay 
the sum of Company’s rupees (250), two 
hundred and fifty, to my eldest son,Nurain 
Kao Nana, being the amount of refund 
capital at the rate of 25 rupees per share 
on the ten shares in the Cawnpore Bank, 
which it is now going to discharge. In re¬ 
ply, I beg to inform you that in those days 
when the shares was taken, my elder sou, 
Nurain Rao Nana, was iu preparation to 
proceed to England for some business on 
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part of the Maharajah ex-Peishwa 
Bajee Rao. Consequently for namesake 
the shares in question was taken by the 
name of my youngest son, Hurree Punth 
Bhao, otherwise the shares were taken by 
the name of my elder son. Nurain Rao 
Nana has full authority over all my pro¬ 
perty at present and also in future. 
Moreover, I have already written down 
my last Will and bequeathed to him. 
Therefore, I solicit your favour to remit 
the said amouut to my elder son, Nurain 
Rao Nana, and also in future, whatever 
more shares, will be liquidated on account 
of the said shares, kindly remit to my 
elder son, Nurain Rao Nana, and oblige. 

“ Yours sincerely, 

“ Ram Chunder Punth , Soobadar. 
“ Caivnpore, the 9th January , 1853P 

On the 19 th of January, 1853, Mr. Stacy, 
who was then a clerk in the Bank, in¬ 
formed the Appellant, that Mr. Kirk had 
recognized his title, and had sent him a 
hoondee for the Rs. 250. 

Mr. Stacy’s letter is produced and is prov¬ 
ed by himself, and is in these words :— 

“ My dear Sir, 

“ I am sorry Mr. Kirk will not agree to 
pay cash. He showed me your father’s 
note, and he says he has uow no further 
objection to recognize you as fully em¬ 
powered to negotiate this business; but 
a hoondee is all he can give, and this for 
250 rupees. I have accordingly the plea¬ 
sure to inclose the same. 

“ Yours truly, 

“ W. Stacy P 

Now, Mr. Stacy is examined, and his 
evidence is very important. He says that 
the Soobadar called upon him in com¬ 
pany with the Appellant; and after giving 
a history of the shares, told him that 
though the shares were in the name of his 
youngest son, yet his eldest son was pro¬ 
prietor and manager of all his affairs, and 
the proper person to receive the money 
(dividends), and he requested the witness 
to call on Mr. Kirk and get the money 
paid to the Appellant. He says that he 
had an interview with Kirk accordingly, 
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who told him that he had received a letter 
from the Soobadar , and had no longer any 
objection to pay the dividends as request¬ 
ed, but could not pay cash ; all he could 
do was to give a “ hoondee ” for the 
amount. Mr. Kirk re&d to him the Soo- 
badar’s letter, and he saw it too, but did 
uot know the Soobadar’# signature. He 
then verifies the letter which he had 
written, and looking at the other English 
letter addressed to the Bank, witness 
stated, that the contents of this letter 
were identical with those of the letter- 
shown to him by Mr. Kirk. 

It is clear, therefore, beyond all ques¬ 
tion, that some letter to the general effect 
of that stated by the Appellant was writ¬ 
ten by the Testator; that such letter- 
had been sufficient to remove the difficul¬ 
ties felt by Mr. Kirk; and Mr. Stacy, on 
seeing the letter produced to him, de¬ 
clares the contents to be identical with 
that shown to him by Mr. Kirk. 

It is said, however, that there is a 
passage in this letter which it is so im¬ 
probable that the Soobadar should have 
written that it is in itself evidence of 
forgery. The passage is this :—“ Nurain 
Rao Nana has full authority over all my 
property at present, and also in future. 
Moreover, I have already written down 
my last Will, and bequeathed to him-” 

But on full consideration of all the cir¬ 
cumstances their Lordships are not able 
to agree in that view. As to the first 
sentence it amounts to little, if at all, 
more than what Mr. Stacy says that the 
Soobadar stated to him, aud when it is 
recollected that the Soobadar’s object was 
to settle the matter then in dispute, not 
only with respect to the dividends then 
payable, but as to future payments ; that 
he was then seventy-six years old, and 
could not expect to continue much longer 
in life ; and that he could only perpetuate 
the authority of his son by makinga Will, 
and, according to the hypothesis, had 
done so, there does not seem any great 
improbability in his stating this fact. It 
was not one which he was desirous of 
keeping secret from indifferent persons, 
and there was a motive on this occasion 
for communicating it. The letter was 
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written in January, 1853, and Mr. Stacy 
speaks to its contents in March, 1854. 

It is said, however, that the circum¬ 
stances under which it is brought forward 
throw great suspicion upon it. To their 
Lordships, on the contrary, it appears 
that those circumstances almost exclude 
the possibility of forgery. 

The account of the Appellant is this :— 
He had originally found a copy of this 
letter in his father’s letter-book, and he 
took the book containing it to Mr. Mor- 
land in October, 1853. Morland says, he 
remembers forwarding a letter to the 
<{ Secretary of the Bank regarding.pay- 
meut of instalments which were due in 
the name of the Soobadar” Again, he 
says, “ When I came to Cawnpore, in Oc¬ 
tober, 1853, the Defendant brought me 
a book, containing a copy of a certain 
letter which Defendant told me had been 
addressed to Mr. Kirk, regarding refund 
of the instalments.” 

It may safely bo assumed that the 
letter, a copy of which he thus showed, 
or offered, to show, to Mr. Morland, was 
to the same effect with that now produced. 
It was said that the letter-book was not 
produced by the Appellant, but he had 
in his pleadings, tendered the production 
of it, and the .Respondents might, if they 
had desired it, have called for its produc¬ 
tion. The original letter itself was re¬ 
ferred to in the hands of Major Riddell. 

Mr. Kirk was dead : his widow seems 
to have set up some business for herself, 
in which she employed a person named 
Read, as her clerk. Major Riddell, a 
Magistrate at Cawnpore, had undertaken 
to wind up the affairs of the Bauk, and, of 
course, would have the papers of the 
Bank in his possession. The Appellant 
alleges, that he applied to Major Riddell 
for the original of this letter $ that Major 
Riddell searched for, but could not find 
it, and suggested that it might be amongst 
the private papers of Mr. Kirk in the 
hands of his widow, and promised to write 
to her on the subject. It appears that 
he must have done so, for on the 17th 
November, Mrs. Kirk, having found the 
letter, sent it to Major Riddell by the 
hands of her clerk, Read, and Major Rid- 
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dell indorsed on it, “Received from Mr. 
Read, this 17th November, 1853.” The 
Appellant put in his answer on the 19th 
of November, 1853, in ignorance, as far 
as appears of the fact of this letter hav¬ 
ing been found > and on the 14th of De¬ 
cember, he wrote to Mrs. Kirk, to inquire 
about this letter. On the 15th, she sent 
him this answer :— ' 

“ Cawnpore, December 15,1853. 

“ Sir, 

“ In reply to your letter of yesterday’s 
date, I beg to inform you that the letter 
I found from your father to my late hus¬ 
band has been duly forwarded by me to 
Captain Riddell, some time back, in order 
that the same might be made over to 
you.” 

The Appellant hereupon procured from 
Major Riddell a copy of this letter under 
his official seal, and on the 26th of De¬ 
cember, 1853, he put in his rejoinder to 
the Respondent’s replication, in which he 
referred to this letter as then iii the pos¬ 
session of Major Riddell, and to the 
letters of Mr. Stacy and Mrs. Kirk, as 
establishing its genuineness. 

The persons here referred to, Major 
Riddell and Mrs. Kirk, were both resident 
in Cawnpore. Mr. Morland, who was a 
strong friend of the Respondent’s, was 
probably also there; every opportunity 
was afforded to them of inquiring into 
the truth of the facts alleged, and of dis¬ 
puting the genuineness of the document, 
if any reasonable grounds existed for do¬ 
ing so. 

On the 27th of January, 1854, the Appel¬ 
lant, by his petition, tendered in evidence 
a copy of the letter of 9th of January, 
1853, referring to the original as in the 
hands of Major Riddell, and the two ori¬ 
ginal letters of Mr. Stacy and Mrs. Kirk. 

These documents were accordingly filed. 

On the 29th of March, Baboo Porarkur 
was examined, and stated the circum¬ 
stances relating to these Cawnpore Bank 
shares, and the effect of the letter written 
by the Soobadar on the occasion, which 
he says was, that the real proprietor of 
these shares was Nurain Rao, and that 
he, the Soobadar , had made a Will in his 
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says that the letter was written 
by one William, who was occasionally 
employed as clerk in the house at Cawn- 
pore, in English, at the Soobadar's dicta¬ 
tion in his, Porarkur’s, preseuce. 

The Respondents, as it -appears from 
the judgment of the Sudder Court, called 
for the production of the original letter 
iu the hands of Major Riddell, aud it was 
produced accordingly. An order for the 
production was made on the 29th of 
March, and though there is some confu¬ 
sion in the documents printed for the 
purpose of transmission to this country, 
and some orders are referred to in the in¬ 
dex which are not printed, we think that 
it is sufficiently clear, independently of 
the statement by the Judges of the Sudder 
Court, that the origiual letter was pro¬ 
duced in consequence of the order of the 
Court, and shown to Mr. Stacy, and on a 
subsequent occasion to Mr. Morlaud. No 
evidence whatever was given by the Res¬ 
pondents to impeach this document, nor 
were any questions put to any of the wit¬ 
nesses with a view to show any improper 
dealing with it by the Appellaut. 

If the statement thus given be true, 
aud no attempt has been made to impeach 
it by any evidence, it is difficult to see 
how any opportunity of forgery was afford¬ 
ed to the Appellaut. The objections 
made by the Sudder Judges to it are of no 
weight; one is that the Appellant, in set¬ 
ting out the copy of the letter, had not 
stated the indorsement made by Major 
Riddell of the day on which he had re¬ 
ceived it ; the other, that Read, the mes¬ 
senger who carried the letter to Major 
Riddell, had, fifteen years before, been 
convicted of fraud, and sentenced to im¬ 
prisonment. 

In addition to all this evidence, there 
was proof by a grandson of the Soobadar 
that the Will was kuown in the family, 
and had been the subject of conversation 
in the Soobadar's house in his life-time, 
and this was confirmed by the testimony 
of several other witnesses. 

Against this mass of evidence there was 
really no testimony entitled to any weight. 
The strongest evidence against the Will 
is that of Mr. Mori and, a gentleman of 
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position and respectability : he says that 
he often suggested to the Soobadar the 
propriety of making a Will, observing that 
his late master, the ex-Peuhwa had made 
one ; but the Soobadar always (as he terms 
it) scouted the idea, saying, “ Why should 
I make a Will ?—there are my sons to 
inherit my property.” This witness says, 
that he was on terms of such close in¬ 
timacy and confidence with the Soobadar , 
that he is firmly persuaded that if the 
Soobadar had made a Will he would not 
only have consulted him about it, but 
asked him to be a witness. 

But there appears upon this gentleman’s 
own depositions quite sufficient reason 
why the Soobadar , whatever might be his 
general confidence in him, should neither 
consult him about his Will, nor ask him 
to be witness to it, nor inform him that 
he had made it. Mr. Morlaud, it is clear, 
in the differences which prevailed in this 
family, supported the cause of the younger 
brothers, and was anxious to protect their 
interests against the elder, towards whom, 
whether with or without reason, he enter¬ 
tained feelings of dislike. He not only says, 
that he adviced the Soobadar to make a 
Will, because he thought the Appellant 
was likely to claim much more than his 
share of his father’s property after his 
death, aud would do much to the pre¬ 
judice of his younger brothers, but he ad¬ 
mits that he had, on one occasion, at the 
instance of the second son, represented to 
the Soobadar the alleged tyrannical con¬ 
duct of the Appellant. The Soobadar , on 
that occasion, said he had an equal regard 
for all his sons, but did not admit the ty¬ 
ranny imputed to the eldest. 

Now, if the Testator was determined to 
leave to his eldest son the bulk of his 
estate, it was very likely that he would 
not communicate to Mr. Morlaud a de¬ 
termination so little iu accordance with 
his advice or his wishes, or ask him to 
authenticate the instrument. 

The other evidence is hardly deserving 
of notice ; it is disbelieved by the Zillah 
Judge, and is not adverted to by the 
Sudder Court. It consists of that sort of 
testimony with which, in these Indian 
cases, we are unfortunately too familiar 
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—of witnesses who swear positively to 
matters of which they can have no know¬ 
ledge ; of witnesses who swear that they 
have heard the alleged Testator, after the 
date of his Will^declare that he had never 
made one } that they had heard the per¬ 
sons who had been parties to the instru- 
* ment gratuitously declare to them that it 
was a forgery ; of witnesses who declare 
that they had been solicited by the party 
in the cause, or his agents, to attest in¬ 
struments, which they were told at the 
same time were fabricated. Witnesses of 
this description may be had, unhappily 
for India, in any number in that country. 

The two wives of the Soobadar are ex¬ 
amined as witnesses against the Will, but 
they really say nothing, nor, iudeed, are 
asked anything that is important; each 
says in general terms, that the Soobadar 
never wrote anything in favour of any of 
his sons, and made no one proprietor ; 
and that he regarded all his sons as equal, 
and each says the whole property of the 
Soobadar belongs to her. They are exa¬ 
mined as to the property, with respect to 
which they may be able to speak. Other 
witnesses give their opinion as to the 
hand-writing of the Testator, a species of 
evidence seldom of much value in contra¬ 
diction to positive testimony, and in this 
case rendered of still less value, as to 
some of the witnesses, by the circumstance 
that they deny the hand-writing of the 
Testator to documents admitted to be 
genuine. The rest of the evidence con¬ 
sists of the testimony of Pandits , who 
say that the Soobadar was always obedient 
to the Shasters , and that the Shasters for¬ 
bid a father who has several sons to ap¬ 
propriate by Will to one the property 
which by law ought to be equally divided 
amongst all. It is clear that in this Dis¬ 
trict a strong feeling prevails amongst the 
Brahmins upon the subject of testamen¬ 
tary disposition, which, though at length 
established by law as to self-acquired pro¬ 
perty, is opposed to the ancient usages and 
feelings of the country. 

On the whole it appears to their Lord- 
ships that the Appellant has sufficiently 
established his case. A course was taken 
in the Sudder Court, which is certainly 
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unusual. The Judges ordered a transla¬ 
tion to be made into English of the Oordoo 
Will, and they found that such transla¬ 
tion did not, in form or in the order of 
the sentences, correspond in all respects 
with the translation made by Pownes, and 
from this, if we understand the meaning 
of the Judge who adverts to the fact, they 
drew an inference unfavourable to the 
Will. It may be observed that Mr. Mor- 
lahd, on being shown the English transla¬ 
tion alleged to have been made by Pownes, 
says he has no doubt it is Pownes’s writ¬ 
ing. If any inference against the validi¬ 
ty of the Will were to be drawn from the 
discrepancy between the two English 
translations, that discrepancy should have 
been called to the attention of the Appel¬ 
lant, and Pownes should have been further 
examined on the matter. The circum¬ 
stance would have deserved attention if 
Pownes’s translation had been made from 
a written copy of the Oordoo Will, but it 
was not. It was translated, as we have 
already said, into English, from sentences 
read in Oordoo by the Testator from the 
Mahrattee Will, and the discrepancies, 
such as they are, appear to us to be fully 
accounted for by this circumstance. 

We think the circumstances of the case 
are strongly in favour of the Will. It 
contains such a disposition of his property 
as it was extremely probable that the 
Testator should make, and extremely un¬ 
likely that the Appellant should introduce 
into a forged instrument. The Testator 
was of great age. He had placed his eld¬ 
est son in his place with respect to the 
management of all his affairs in his life¬ 
time. He might, very naturally, desire 
to keep together in his family the wealth 
which he had acquired by his own exer¬ 
tions, and to prevent its dispersion by di¬ 
vision amongst his sons. His eldest son 
had issue, his other sons had none ; and 
he had the example of his master, the 
Peishwa, to follow, who had adopted a son 
and made a Will in his favour. The wit¬ 
nesses in favour of the Will are in general 
less open to exception than is usual in 
Indian cases, aud some of them entirely 
unexceptionable. The Zillah Judge who 
has seen them has come to an opinion in 
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favour of the Will, and appears to doubt 


whether the opposition to it is really the 
spontaneous act of Respondents. 

Their Lordships are of opinion, that 
the reasons assigued by the Sudder Court 
for its judgment are quite unsatisfactory. 
The view which they take of the original 
appeal makes any consideration of the 
cross-appeal unnecessary. It must of 
course be dismissed. They must humbly 
advise Her Majesty to reverse the decree 
of the Sudder Court on the original ap¬ 
peal, and to restore that of the Zillah 
Court; and considering that the Respon¬ 
dents 1 case is founded on an allegation of 
fraud, perjury and forgery, which, in their 
Lordships’ opinion, fails, they think they 
cannot do justice without advising, that 
the Respondents should be ordered to 
pay all the costs of the suit in both 
Courts below, and of both the appeals to 
Her Majesty. 


30th June and 1st July , 1862. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. Dr. Lushington, and the Right Hon. 
Sir Edward Ryan. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Supreme Court at 
Calcutta. 

Juggomohun Ghose, # ... Appellant , 
versus 

Kajsreechund, ... Respondent. 

The case was first remanded for a second trial 
after taking evidence upon the point as to whether 
there exists or not at Calcutta a mercantile usage 
to allow interest on the Chittees sued upon. The 
Judicial Committee held on the evidence that the 
usage upon which alone the right of interest must 
depend has not been sufficiently established, and 
therefore dismissed the appeal. 

The Chittees sued upon were certain contracts 
known as “ Tajee Mundee Chittees,” concerning 
the price of opium, in which there was no stipula¬ 
tion as to interest. 


The Right Hon. Lord Kingsdown : 

Their Lordships are of opinion, that 
the judgment of the Court below was per¬ 
fectly correct and ought to be affirmed. 

When this case was before their Lord- 
ships on the former appeal, they thought 
the right to interest must depend on this 
point, whether there was, or was not, a 
mercantile usage sufficiently clear to en¬ 
able the Court to import that condition 
iuto a contract which had been made be¬ 
tween the parties. Their Lordships were 
of opinion, that on the former trial that 
fact had not been sufficiently investigat¬ 
ed. There was evidence which required 
an answer, and that answer had not been 
given. Their Lordships, therefore, thought 
it necessary to send it back to India to a 
second trial. 

Evidence upon the point of mercantile 
usage at Calcutta to allow interest on 
these Chittees has now been obtained, and 
their Lordships are clearly of opinion, that 
the Court below was quite right in lidd¬ 
ing that it does not sufficiently establish 
the usage, upon which alone the right to 
interest must depend. 

In the Bombay case, what their Lord- 
ships decided was this; that as there was 
evidence there given which the Court be¬ 
low thought was sufficient to establish 
the custom, and as their Lordships were 
not prepared to dissent from that conclu¬ 
sion, they held that the Court below was 
warranted in giving interest ; and it might 
well be that such a custom prevails in 
Bombay and does not prevail in Calcutta. 

This case was sent back for the express 
purpose of trying whether in Calcutta 
such a custom or usage did prevail there. 
If it did prevail, there should have been 
evidence of an overwhelming character to 
establish it. Such evidence has not been 
given ; and their Lordships are clearly of 
opinion, that the Court below could come 
to no other conclusion than that it did 
not prevail. 

The judgment, therefore, was perfectly 
right, and the appeal must be dismissed, 
with costs. 


# 9, Moore's I. A., p. 256. 
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1st July, 1862. 

Present : 

Members of the Judicial Committee, —The 
Right Hod. Lord Kingsdown, the Right 
Hon. Dr. Lushington, and the Right Hon. 
Sir Edward Ryan. 

Assessors,— The Right Hon. Sir Lawrence 
Peel and the Right lion. Sir James W. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adaivlut at Calcutta. 

Maharajah Mahashur ) 

Singh Bahadoor,* ... / Appellant, 

versus 

Baboo Hurruck Narain ) ^ 

Singh and others, ... respondents. 

In this case, two points were raised ; 1st, that the 
sale advertisements in the Agra and Calcutta 

Wltl l each othcr > and were not 
published m strict conformity with section 6, Act 
fli °J W 5 / ? ud secondly, that the Mehals were not 
sold m their order m the Towjee, in consecutive 

of the G said Act ablj t0 ^ provisions of section 14 

a 00 ™} held that hoth the points 
were established, and set aside the sale as irregular 
and restored the parties to the positions severally 
occupied by them before the sale. ^ 

The Judicial Committee upheld that finding and 

rhvTf C nd tboag J lfc j fc important that the regula- 
nty ot Government sales, under Act I. of 1845. for 
arrears of revenue, should be strictly observed. 

The Right Hon. Dr. Lushington : 

Their Lordships t are of opinion, that 
the judgment of the Sudder Court, now 
appealed from, is right. They think it 
important that the regularity of Govern 
ment sales, under the Act, No. I. of 
1845, for arrears of revenue, should be 
strictly observed. 


11 ^ j- Respondents. 


* 9, Moore’s I. A., p. 268. 


2nd July, 1862. 

Present : 

Members of the Judicial Committee,— The 
Right Hon. Lord Kingsdown, the Right 
Hon. Dr. Lushington, and the Right Hon. 
Sir Edward Ryan. 

Assessors, —The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adawlut at Calcutta. 

Mussumauth Anundmoyee ) 
Chowdhoorayan,* g. ., j Appellant , 

versus 

Sheeb Chunder Roy and 
others, 

Held that the strict rule of English pleadings 
that averments not traversed must be taken to be 
admitted, ought not to be applied to Courts of 
India, and that the answer in the case did not con- 
tain an admission which would have dispensed 
with the necessity of proving the instrument upon 
which the suit was based. An adopted son is not 
bound by any admission of his adoptive mother. 

The Appellant and her daughter-in-law both 
adopted sons under Unoomotee Putturs alleged to 
have been executed by their respective husbands. 
Appollant s adopted son and her daughter-in-law 
both died pendente lite. The Sudder Court held 
that the TJnoomotee Puttur set up by Appellant was 
not proved, and that her son, the husband of her 
daughter-in-law, being an infant at the time of his 
death, had no power to authorise his widow to 
adopt, without the consent of the Court of Wards. 
Against the latter decision there was no appeal. 
Against the former the present appeal was pre¬ 
ferred. * 

Held that the most important question was, 
whether the decision of the first Court was, when 
pronounced, a correct decision of the issues then 
pending between the then parties to the suit. No 
subsequent event, or devolution of interest, can af¬ 
fect this question. To give effect to these, should 
justice require it, would be the office not of an ap¬ 
peal, but of some supplemental proceeding. 

Held that the Unoomotee Puttu/r setup by Appel¬ 
lant has not been proved and her appeal is accord* 
ingly dismissed. The Appellant is now entitled, 
as a Hindoo female heiress, to the whole estate ; 
if she makes any further adoption, the validity of 
that adoption will be tried between that adopted 
son and those who will be the heirs of her husband 
on her death. 

19th July , 1862. 

The Right Hon. Lord Kingsdown : 

The Appellaut is the widow of one 

* 9, Moore’s I. A., p. 287. 
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Kirtee Chundro Chowdhuree, who died in 
1828, leaving two sons. The elder, Jug- 
gut Chundro, died a few months after his 
father, unmarried and intestate. The 
younger, Bhoban Chundro, died in De¬ 
cember, 1844, a minor and childless, but 
leaving a widow, Hurromonee, Shortly 
after his death Hurromonee, under an 
Unoomotee Puttier, or authority to adopt, 
which she alleged her husband had exe¬ 
cuted in her favour on the night of his 
death, adopted one Gerish Chundro, as 
the son and representative of Bhoban 
Chundro. And, in the year 1847, the 
Appellant, who disputed Hurromo nee’s 
right to adopt, set up an Unoomoteee Put¬ 
tier, which she alleged had been executed 
in her favour by Kirtee Chuudro Chow- 
dhuree, on the 20th of May, 1828, and 
under that instrument adopted the son of 
one Neelkunth Gooptoo as the son and 
representative of her husband, Kirtee 
Chundro Chowdhuree, and gave him the 
name of Bhairub Chundro Chowdhuree. 

These rival adoptions gave rise to two 
suits, which it will be convenient to dis¬ 
tinguish by the numbers 316 and 317, 
by which they were known in the Sudder 
Dewanny Adawlut. 

Suit, No. 316, in which the present ap¬ 
peal is presented, was instituted in 1849, 
on behalf of Bhairub Chuudro, a minor, 
by his natural father, Neelkunth Gooptoo, 
as his well-wisher, or next friend, against 
the present Appellant, Hurromonee, and 
several other persons as Defendants. The 
plaint stated the execution of t \\q.U noo¬ 
motee Piettur by Kirtee Chundro Chow¬ 
dhuree ; the adoption of the infant Plaiu.- 
tiff under it; his title by virtue of that 
adoption, to one-third of the estate of 
Kirtee Chundro Chowdhuree in immediate 
possession, and to the other two-thirds, 
subject, as to" one of them, to the interest 
of the present Appellant, as heiress-at-law 
of her eldest son ; and subject, as to the 
other, to the life-interest of Hurromonee, 
as heiress of her husband ; and it claimed 
the possession of one-third of the Zemin- 
dary, and some personal property as 
against the two female Defendants with 
Wassilat; and as against Hurromonee, the 
cancelment of the adoption made by her 


as illegal. The other Defendants had no 
interest in the property, and seem to have 
been made Defendants only because they 
had taken part iu the adoptiou by Hurro¬ 
monee. To this suit, therefore, the Ap¬ 
pellant, though no doubt a friendly, was 
a substantial, Defendant. 

Shortly before the institution of suit, 
No. 316, Hurromonee had commenced the 
suit, No. 317. The only Defendants to 
this were the Appellant and another 
woman. It set up the adoption made by 
Hurromonee, and claimed by virtue of 
that and other acts of the Appellant, the 
whole of the property as against her, dis¬ 
puting the adoption made by her. Iu 
this suit the Appellant pleaded the Unoo¬ 
motee Piettur alleged to have been execut¬ 
ed by her husband, and insisted on the 
validity of the adoption made by her 
under it. 

Hurromonee died before either suit 
came to a hearing, and certain proceed¬ 
ings were had by which Gerish Chundro, 
the infant adopted by her, became, 
through his well-wisher or next friend, a 
Defendant in suit, No. 316, and the Plain¬ 
tiff in suit, No. 317. 

The two suits were heard together by 
the Principal Sudder Ameen , in whose 
Court they were pending. In the suit, 
No. 317 he decided in favour of the Plain¬ 
tiff, Gerish Chundro, affirming the validi¬ 
ty of his adoption by Hurromonee; treat¬ 
ing the Unoomotee Piettur set up by the 
Appellant as not established by proof, and 
the adoption thereunder as invalid. Upon 
the same grounds he decided against the 
title of Bhairub Chundro in suit, No. 316, 
and dismissed that suit with costs. 

Appeals were preferred to the Sudder 
Deivanny Adawlut against both decisions. 
That iu suit, No. 316, was, in the first 
instance, an appeal on behalf of the infant 
Plaintiff, Bhairub Chundro, by his father 
and well-wisher. The appeal in suit, No. 
317 was that of the present Appellant. 

Before the appeals were heard, Bhairub 
Chundro died ; and the preseut Appellant 
(being, on the assumption of his adoption 
being valid, his heiress-at-law) seems, on 
her own application, to have been substi¬ 
tuted for him as Appellant in suit, No. 
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316, notwithstanding her character as 
Defendant in that suit. She thus became, 
regularly or irregularly, domina litis in 
both appeals. 

These appeals were heard by the Sud- 
der Dewanny Adawlut in 1855. In suit, 
No. 317, the Court reversed the decision 
of the Principal Sudder Ameen, mainly on 
the ground that Bhobau Chundro being 
an infant at the time of his death, had no 
power to make the instrument under 
which Htirromonee claimed the right to 
adopt, without the consent of the Court 
of Wards ; and, therefore, that the adop¬ 
tion of Hurromouee under it was wholly 
void. Against that decision there has 
been no appeal. 

In suit, No. 316, the Court dismissed 
the appeal, and confirmed the decision of 
the Zillah Court, holding that the Unoo- 
motee Puttur under which the Appellant 
adopted Bhairub Clmndro had not been 
proved, and was wholly unworthy of cre¬ 
dit. Agaiust this decision the present 
appeal is preferred. 

The decision in suit, No. 317, has de¬ 
termined the interest of the party claim¬ 
ing under the adoption by Hurromouee ; 
and the various deaths that have occurred 
have vested the whole interest in the es¬ 
tate, at least during her life, in the Ap¬ 
pellant. It is not, therefore, surprising 
that the present appeal has come ou ex- 
parte. ■ Their Lordships, however, do not 
the less feel the difficulty in which every 
ex-parte appeal places them, of having to 
decide the questions raised after hearing 
one side only. 

The first and most important question 
is, whether the decision of the Principal 
Sudder Ameen was, when pronounced, a 
correct decision of the issues then pend¬ 
ing before him between the then parties 
to the suit. No subsequent event, or 
devolution of interest, can affect this 
question ; because to give effect to these, 
should justice require it, would be the 
office not of an appeal, but of some sup¬ 
plemental proceeding. 

The question in the suit was the title 
of Bhairub Chundro, as the adopted son 
of Kirtee Chundro Chowdhuree, to recover 


adoption cancelled. The foundation of 
this title was the Unoomotee Puttur uuder 
which he was adopted. If the proof of 
that failed, he had no title, and his suit 
was properly dismissed. 

It is not now contended, that there is 
before their Lordships, or was before the 
Principal Sudder Ameen , testimony strong 
enough to establish the validity of the 
instrument, if impugned. But it is ar¬ 
gued that the evidence which the Princi¬ 
pal Sudder Ameen treated as too weak for 
that purpose, was irregularly taken, be¬ 
cause it was takeu in suit, No. 317, to 
which Bhairub Chundro was not a party. 
It is further argued that proof of the 
instrument by witnesses was unnecessary, 
because the answer of Hurromonee did 
not impeach, and must, therefore, be taken 
to have admitted its validity. These two 
objections shall be considered separately. 

Their Lordships are not satisfied that 
the depositions of the witnesses examin¬ 
ed in support of the Unoomotee Puttur* 
(which are not before them) were not sub¬ 
stantially taken in both the suits, which 
were clearly tried together. It appears 
from a passage in the record before us, 
that the father and next friend of Bhairub 
Chundro, in his reasons of appeal, com¬ 
ments on this evidence ; and at the hear¬ 
ing in the Sudder Dewanny Adawlut the 
Appellant’s Pleader argued upon it. But 
suppose it to he out of the case, what is 
the result ? Why, that the Plaintiff has 
given no evidence whatever in support of 
an averment material to his title. The 
only question that can remaiu is, whether 
there has been an admission of that aver¬ 
ment sufficient to relieve him from the 
necessity of giving any such evidence. 

Their Lordships cannot answer this 
question in the affirmative. The answer 
of Hurromouee dentes generally the truth 
of the Plaintiff’s case. If it does not di¬ 
rectly impugn the instrument, it does not 
in terms admit it. The defence is no 
doubt mainly directed to the avoidance of 
the adoption by the Appellant by setting 
up the adoption made by the Defendant, 
Hurromonee ; but it does not admit that 
if the latter adoption fails, the other is 
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Their Lordships cannot apply to the 
pleadings in these Courts the strict rule 
that averments not traversed must be 
taken to be admitted ; and they are not 
prepared to^say that the'answer contains 
an admission which, even as between the 
Plaintiff aud Hurromonee, would have 
dispensed with the necessity of proving 
the instrument. But when the case was 
heard, the issue was no longer one be¬ 
tween the Plaintiff and Hurromonee. She 
was dead, aud Gerish Chundro had been 
admitted as a Defendant on the record. 
He did not come in as the heir of Hurro¬ 
monee, for, if he'were duly adopted, his 
title was paramount to hers. He would 
not then have been bound by her admis¬ 
sions of an instrument (even had they 
been more unequivocal than they are), 
the execution of which had been formally 
made one of the issues in the suit. Their 
Lordships, therefore, can see no ground 
for disturbing the decree of the Principal 
Sadder Ameen. 

The next question is, whether any case 
has been made for reversing or varying 
the decree of the Sudder Dewanny Adaw- 
lut. It has been argued that the substi¬ 
tution of the Appellant for Bhairub Chun¬ 
dro, which made her both Plaintiff and 
Defendant in the suit, was grossly irregu¬ 
lar. It may have been so; but it was an 
irregularity of her own seeking. If she 
had not taken up the appeal, it must 
either have been prosecuted by the well 
wisher and next friend of the deceased 
infant (if the forms of the Court permitted 
this), or abandoned by him. Their Lord- 
ships must assume that the decree of the 
Zillah Court, which they think to be cor¬ 
rect, would in either case have stood. 
The Appellant on her own application has 
been allowed, perhaps irregularly, to con¬ 
test the correctness of that decree. She 
has done so unsuccessfully, and it is but 
fair that she should be left to pay the 
costs of the proceedings. 

The Appellant is now entitled, as a 
Hindoo female heiress, to the whole es¬ 
tate ; if she makes any further adoption, 
the validity of that adoption will be pro¬ 
bably tried between the party adopted and 
those who will be the heirs of her husband 
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on her death. In any such suit it is dif¬ 

ficult to see how these decrees can be ad¬ 
mitted as evidence for the purpose of 
showing the invalidity of the instrument 
of adoption. 

At any rate their Lordships think it 
would be objectionable to disturb or vary 
decrees properly made by the Zillah and 
Sudder Courts in this suit, for the mere 
purpose of guarding against the possible 
error of some other tribunal in some 
future suit, and the only order which 
they can recommend Her Majesty to make 
on this appeal is, that it be dismissed. 


3rd July , 1862. 

Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. Dr. Lushington, and the Right Hon. 
Sir Edward Ryan. 

Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sadder Dewanny 
Adawlut at Madras. 


Varden Seth Sam,* 


... Appellant y 


Luckpathy Royjee Lal-\ 

LAH, BUKHAH LaLI,, Sa- U 
daseva Tanker, and C * 

James Oughterlony, ... ) 

The Plaintiff in this case was a Christian and an 
Armenian, the first and second Defendants are 
Mahomodans, the third Defendant is a Hindoo, 
and the last Defendant is a Christian and a British 
subject. The subject of dispute was the validity 
of a lien on a certain landed property charged as a 
security in respect of the non-delivery of the title 
deeds of another landed property. Both the pro¬ 
perties are situated beyond the jurisdiction of the 
Supreme Court of Madras, though the contract 
took plaoe with parties living within the local 1L 
mits of that Court. 

Held that the case ought to be deoided according 
to justice, equity and good conscience, that there 
is no local law nor any lex loci rei cites forbidding 
the contract, and that by the English law which 
prevails in the place where the contract was entered 
into, the deposit of title deeds as a security would 
create a lien on lands, though as between parties 
who can convey by document in writing, such lien 
would necessarily be equitable. 


9, Moore’s I. A., p. 303. 
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Meld that such » 
purchase for value bond-fide and without notice must 
be proved,—that to give effect to the legal estate as 
against a prior equitable title would bo an adoption 
of the English law, and to adopt it and 3 r et reject its 
qualifications and restrictions, would be scarcely 
consistent with justice. 


19th July, 1862. 


The Right Hon. Lord Kingsdown : 


This is an appeal from a decree of the 
Sudder Dewanny Adawlut at Madras, re¬ 
versing a decision in favour of^the Plain¬ 
tiff so far as it established a lien on certain 
landed property called the Muttah of 
Tirupassur . This Mattali , which was the 
property of the first Defendant on the 
record, had been as the Plaintiff alleged, 
duly charged in his favour by the first 
Defendant as a security in respect of the 
11011 -delivery of the title deeds of another 
estate called the Muttah of Ekattur , pur¬ 
chased by the Plaintiff from him. After 
the creation of such charge the property 
was transferred, first to the third Defen¬ 
dant, and by him, pending the present 
litigation, to the last Defendant on the 
record, Mr. Ouchterlony. 

The Plaintiff alleged the existence, con¬ 
tinuance, and validity of his security as 
against the third and the last Defendant. 

In the Court of original jurisdiction, and 
in the first appellate Court, the Plaintiff 
succeeded iu establishing his charge, but 
on appeal to the Sudder Dewanny Adawlut 
at Madras the decree was reversed. 

The Plaintiff is a Christian, and, from 
his name, appears to be an Armenian ; 
the first Defendant is the son of the se¬ 
cond Defendant, and both are Maho- 
medans ,* the third Defendant is a Hindoo ; 
and the last on the record is a Christian 
and a British subject. 

Though both the third and the last De¬ 
fendants pleaded, in effect, that they were 
bond fide purchasers for value, without 
notice, yet they did not prove that defence, 
though the Plaintiff charged notice and 
collusion with the first Defendant. 

It appeared in evidence that, on the 
non-production of the title deeds of the 
estate, EJcattur y it was promised on the 
part of the seller that they would be pro¬ 
duced in a few* days, but this prouyse 
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was not fulfilled, as they proved to be in 
the possession of a prior incumbrancer. 
The Plaintiff was obliged, in order to pro¬ 
cure them, to pay off this incumbrance, 
and, having previously paid a large part 
of the purchase-money ; his whole pay¬ 
ments exceeded the purchase-money by a 
considerable surn (Rs. 3,810), for which, 
with interest, he claimed to be indemni¬ 
fied by his alleged security on the plegded 
estate. The contract of pledge contained, 
also, further stipulation of purchase. 

The decision of the Sudder Dewanny 
Adawlut , so far as it respects the enforce¬ 
ment of the lien against the third and 
last Defendants, appears to have proceed¬ 
ed upon the ground that the principles of 
the English law applicable to a similar 
state of circumstances ought not to govern 
the decision of that suit iu those Courts. 
This was correct if the authoritative obli¬ 
gation of that law on the Company’s 
Courts were insisted ou. There is, pro¬ 
perly, no prescribed general law to which 
their decisions must conform. They are 
directed in the Madras Presidency to 
proceed generally, according to justice, 
equity, and good conscience. The ques¬ 
tion then is, whether the decision appealed 
against violates that direction or not. 
The Court of appeal, reversing the prior 
decisions, has decided that the contract 
was not operative as a hypothecation, or 
pledge, even between the parties to it. 
Yet the evidence shows that the Plaintiff 
looked, not simply to the personal credit 
of the person with whom he contracted, 
but bargained fo? a security on land. If 
any positive law had forbidden effect to 
be given to the actual agreement of the 
parties to create that lien, the Court, of 
course, must have obeyed that law. If 
the contract of lien were imperfect for 
want of some necessary condition, effect 
must have been, in like manner, denied 
to it as a perfected lien. But nothiug of 
this sort is suggested in the pleadings, or 
proved. It is not shown that, iu fact, 
the parties contracted with reference to 
any particular law. They were not of the 
same race and creed. By the Mahomedan 
law, such a contract as the one under 
consideration, for a security in respect of 
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loss, would be one, not of 
pawn, but of trust (Hedeya , vol. iv. p. 
208, tit. “ Pawns.”) It is not declared, 
that any writing or actual delivery is 
essential to the creation of such trust by 
that law ; but as the contracting parties 
are not both Mahomedans, that law would 
not have governed the question of the 
validity and force of their contract, even 
in the Supreme Court. The Plaintiff is a 
Christian; the contract took place with 
parties living within the local limits of 
the Supreme Court of Madras, though it 
related to land beyond them. It is not 
shown that any local law, any lex loci rei 
sitce t exists, forbidding the creation of a 
lien by the contract and deposit of deeds 
which existed in this case ; and by the 
general law of the place where the con¬ 
tract was made, that is, the English law, 
the deposit of title deeds as a security 
would create a lien on lands; though, as 
between parties who can convey by deed 
only, or conveyance in writing, such lien 
would necessarily be equitable. In this 
case there is an express contract for a 
security on the lands, to whiob, no law 
invalidating it, effect must be given 
between the parties themselves. The 
circumstance that the Plaintiff had not 
sued for a specific performance of the 
contract to sell the land to him (on which 
the 8'udder Court laid some stress,) does 
not in the least affect his claim for alien. 
By the contract this latter interest is 
immediately created, and expressed to be 
immediate. The sale is contemplated as 
future. The first Defendant’s owii acts, 
in dealing with his laud as he did, would 
effectually bar him, and those taking 
derivative titles from him, from insisting 
on this objection, if it had had any original 
foundation of justice and equity to sup¬ 
port it; but, in truth, they are distinct 
and independent parts of the same con tract. 

The contract, then, created between the 
parties alien on the land. It is immaterial 
for the decision of this suit to consider or 
decide, whether that lien between these 
parties, looking to the power in the first 
Defendant to convey without waiting, is 
legal or equitable {Doe clem. Seebkristo vs- 
The East India Company, ante , p. 540. 
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The question to be considered is, whe¬ 
ther the third and sixth Defendant res¬ 
pectively possessed the land free from 
that lien, whatever its nature. As one 
who owns property subject to a charge 
can, in general, convey no title higher or 
more free than his own, it lies always on 
a succeeding owner to make out a case to 
defeat such prior charge. Let it be con¬ 
ceded that a purchaser for value, bond 
fide , and without notice of this charge, 
whether legal or equitable, would have 
had in these Courts an equity superior to 
that of the Plaintiff, still such innocent 
purchase must be, not merely asserted, 
but proved iu the cause, and this case 
furnishes no such proof. 

To give effect to the legal estate as 
against a prior equitable title, would bo 
an adoption of the English law; and to 
adopt it, and yet reject its qualifications 
and restrictions, would be scarcely con¬ 
sistent with justice. The law in India 
has not enabled a purchaser of land to look 
only to the apparent title on the Collec¬ 
tor’s books, or the presumed title of the 
owner in possession. It is beyond the 
province of a Court of Justice to effect by 
decision a change so important as that 
which is involved iu the principle of this 
decision. 

Their Lordships must, therefore, hum¬ 
bly advise Her Majesty to reverse the de¬ 
cree appealed against, and to give to the 
Appellant the costs of the proceedings in 
the Court below, and of the present appeal. 
Any costs paid by the Appellant under 
the decree reversed must, of course, be 
refunded. 
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Jfth, 5 th and 6th July, 1862 . 
Present : 


Members of the Judicial Committee ,—The 

Right Hon. Lord Kingsdown, the Right 

Hon. Dr. Lushington, and the Right Hon. 

Sir John Taylor Coleridge. 

Assessors ,—The Right Hon. Sir Lawrence 

Peel, and the Right Hon. Sir James W. 

Colvile. 

On Appeal from the Sudder Nizamut 
Adaivlut at Calcutta. 

The Queen* 
versus 

JOYKISSEN MOOKERJEE. 

This was an appeal in a Criminal case. The 
Judicial Committee assumed that there exists on 
behalf of the Crown, a prerogative right of appeal 
even in matters of Criminal Jurisdiction, and held 
on the merits that justice was not veiy well admi¬ 
nistered in the case, and that primd facie, the case 
was one of groat grievance, but considering that 
such appeals in criminal cases would maim the 
coui’se of justice, and in very many instances, would 
entirely prostrate it, they did not ad\ ise to admit 
the right of appeal, but suggested that an applica¬ 
tion should be made to the constituted authorities 
who have a power to afford the remedy though in a 
different way, and who would* no doubt examine 
into the circumstances of the case and do that 
which justice may require, when it is represented 
to them that this suggestion emanates from the 
Judicial Committee. 

Judgment was delivered by 
Dr. Lushington : 

It appears from the proceedings in the 
case that a person of the name of Joy- 
kissen Mookerjee, has been convicted of a 
criminal offence, namely, of having pro¬ 
cured leases of certain property to be 
forged. The questions for the decision 
of their Lordships are, first, whether, as 
has been argued, there exists on behalf of 
the Crown, a prerogative right of appeal 
even in matters of criminal jurisdiction ; 
and, secondly, whether this is a proper 
case in which the authority of the Crown 
should be interposed for the purpose of 
doing justice. 

Now, with reference to the existence of 
the prerogative of the Crown, their Lord- 
ships are desirous that no ‘expression 
should fall from them which in theslight- 

* 9, Moore’s I. A., p. lf Q . 
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est degree would throw doubt on the ex¬ 
istence of that prerogative, not only under 
the existing circumstances, but in others 
which might arise, with reference to the 
other dominions of the Queen which may 
have been acquired by conquest. They 
do not think it necessary that they should, 
on the present occasion, enter minutely 
into the considerations upon which the 
prerogative of the Crown is founded. 
They think it will suffice for the purpose 
of this case, to assume that it does exist, 
and, consequently, that it is in the power 
of the Judicial Committee of the Privy 
Council, exercising that prerogative right 
under the Crown, so to advise Her Majes¬ 
ty, if they should think an appeal ought 
to be allowed on the present occasion. 

With regard to the merits of the case 
itself, their Lordships certainly are inclin¬ 
ed to come to the conclusion that justice 
has not been very well administered in 
the present case ; and, supposing it to 
have been a civil, and not a criminal case, 
they would have had no hesitation what¬ 
ever in recommending to Her Majesty to 
allow an appeal for the purpose of con¬ 
sidering these proceedings, and of doing 
justice to the party complaining. 

But this is a criminal case, and subject 
to very different considerations. Admit¬ 
ting, therefore, two things—admitting the 
existence of the prerogative of the Crown, 
and admitting that this, primd facie and 
presumptively, is a case of great grievance 
—their Lordships have now to determine 
whether, looking at all the circumstances 
attending the granting of appeals in cri¬ 
minal cases, it would be their duty to 
advise Her Majesty to grant this appeal 
or to withhold it. 

We must recollect, in the first place, 
that by granting an appeal is meant an 
examination of the whole of the proceed¬ 
ings which have taken place. It is not 
simply for the investigation of any legal 
question which might have arisen ; it is 
for the purpose of examining the whole of 
the evidence, and the whole course of the 
proceedings upon the trial, to enable us to 
come to a conclusion upon the merits. 

Now, it is of no small importance to 
bear iu mind that, notwithstanding the 
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numberless instances in which an appli¬ 
cation of this kind might have been made 
to the Queen in Council from all the vari¬ 
ous dominions subject to Her Majesty, 
from all those parts of Her dominions 
that were acquired by conquest, and 
where Her Majesty has the entire sove¬ 
reign power of legislating according as 
she may think fit, either by Orders in 
Council, or, as was determined on a for¬ 
mer occasion, by virtue of Letters from 
the Secretary of State, it is, I say, to be 
borne in mind that, in no instauce what¬ 
ever, of any grievance however great, at 
any time, has any attempt ever been 
made to apply to Her Majesty for leave to 
appeal in a criminal case. 

We can easily call to memory very many 
instances which have occurred in the 
Colonies in which it has been alleged 
that gross injustice has been done, and 
even lives sacrificed where they ought not 
to have been exposed to any danger; but 
no precedent of an appeal of this nature 
has existed ; and we think it is obvious, 
upon the least consideration of the conse¬ 
quences, how it is that no such precedent 
has existed, and how it is that no such 
precedent would have been created, even 
if an attempt had been made to call into 
force the power of the Crown. It may be 
true that on some occasions it is not very 
desirable to argue simply from conse¬ 
quences alone j but the consequences of 
granting an appeal in cases of this des¬ 
cription are so exceedingly strong, they 
are so entirely destructive of the admi¬ 
nistration of all criminal jurisprudence, 
that we cannot for a single moment doubt 
that they are of the greatest importance 
in guiding us to form a judgment. 

Now, if we were to advise Her Majesty 
to grant an appeal on this petition, how 
would the case stand ? It is simply the 
case of an individual having been con¬ 
victed of causing documents to be forged. 
Would not the same right apply to capi¬ 
tal cases ? What could be done in a capi¬ 
tal case ? Is there any distinction which 
can be drawn? If the prerogative of Her 
Majesty gives this individual the right of 
appeal, could any rules or regulations be 
imposed whereby that right of appeal 


could be governed or could be restricted ? 
So you would go through the whole cata¬ 
logue of cases, and there is no doubt 
whatever that whenever punishment was 
likely to ensue there would follow an ap¬ 
peal to Her Majesty in Council, and con¬ 
sequently not only would the course of 
justice be maimed, but in very many in¬ 
stances it would be entirely prostrated. 

These are the reasons which operate 
upon our minds in rejecting this applica¬ 
tion ; not at all forgettiug that injustice 
may have been done in this individual 
case, and not at all forgetting that the 
power of the Crown may be invoked in 
another shape, and that that injustice 
may be remedied. Their Lordships are 
of opinion that they cannot, under the 
existing circumstances, advise Her Ma¬ 
jesty to admit this right of appeal, but 
they doubt not that justice will be done, 
because they would suggest that an ap¬ 
plication should be made to the consti¬ 
tuted authorities who have the power to 
afford a remedy, though in a different 
way. They doubt not that when it is 
represented to those authorities that this 
suggestion emanates from the Judicial 
Committee, they will not be loth to ex¬ 
amine into the circumstances of the case, 
and to do that which justice may require. 

We have only one word more to say on 
the present occasion. Their Lordships 
do not think it necessary to enter at all 
into the question which has been dis¬ 
cussed at the bar this morning ; it would 
require a very nice examination of the 
Statutes and the criminal law of India, 
which could only end in the same way. 
Whatever might be the result of that 
examination, we have no hesitation in 
saying the course we are now about to 
adopt would be the course we should then 
recommend Her Majesty to pursue. 

We cannot grant this application, 


192—94 






Ml HtSTfiy. 



PRIVY COUNCIL JUDGMENTS 


[Deoe^ 



5th and 6th December , 1862. 
Present : 

Members of the Judicial Committee ,—The 
Right Hon. Lord Kingsdown, the Right 
Hon. the Lord Justice Knight Bruce, the 
Right Hon. the Lord Justice Turner, and 
the Right Hon. Sir John Taylor Coleridge. 
Assessors ,—The Right Hon. Sir Lawrence 
Peel, and the Right Hon. Sir James W. 
Colvile. 

On Appeal from the Sudder Dewanny 
Adawlut at Agra. 

Rajah Muhesh Narain Sing,* Appellant , 


Kishanund Misser ' and ) D , 

Koghobob Dyal Sing,... / Respondents. 

Suit in July, 1854, to set aside a sale held in July, 
1815, in execution of a decree on the ground of ir¬ 
regularity of the'sale proceedings. 

Held that when execution proceedings are taken 
off the file, further proceedings are not to bo consi¬ 
dered as taken in a new suit.—Communication to 
Commissioner in the previous proceedings sufficient, 
the principal object of the law, Regulation XX. of 
1795, being the security of the public revenue. 

When the suit was brought after such a long 
lapse of time, the onus lies on Plaintiff to show the 
alleged want of due notifications of the time and 
place of sale. 

Previous sales having been infructuous on account 
of sham biddings, the Collector was justified to 
satisfy himself reasonably that the professed bidders 
were real bidders, by calling upon them to state 
whether they were prepared with the deposit 
money, and had MooTchtamamahs from the persons 
on whose behalf they said they were bidding, but 
the payment of the deposit could not be required 
before the acceptance of the bidding, and the 
knocking down of the estate. 

Sale at a lower price is in itself immaterial, it is 
enough that the sale was a real one, conducted 
justly and regularly. 

The Judicial Committee under the circumstances 
of the case stated that the system under which such 
difficulties are encountered in the realisation of a 
decretal amount calls loudly for amendment. 


The 
ridge : 


9th December , 1862 . 
Right Hon. Sir John T. 


Cole- 


This is an appeal from a decree of the 
Sudder Dewanny Adawlut at Agra, which 80 
reversed a decree of the Civil Court of 
Zillah Jounpore, in favour of the Appel¬ 
lant. The suit in which these decrees 
» _ 

* 9, Moore’s I. A., p. 324. 
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were made respectively on the 23rd of 
February, 1855, and the 10th of May, 
1656, was brought by the Appellant to 
recover back possession of an estate, call¬ 
ed the Talooika Bazaar Rajah , Pergunnah 
Gudwarree, which had been the property 
of his father, Rajah Surnam Sing, and 
which had been sold in execution of a 
decree obtained by one Petumber Mooker- 
jee in May, 1830, in a suit first instituted 
by him in 1822 for the recovery of a debt. 
One Barwise, in 1837, had become by 
purchase the holder of this decree; and 
the Respondents claimed by purchase for 
a valuable consideration, and through 
mesne conveyances, from his representa¬ 
tives, who had been purchasers at the 
sale held in execution of the decree. The 
claim in the present suit was rested not 
upon any supposed miscarriage in the 
determination of the original suit, nor any 
defect in the title of Barwise to the bene¬ 
fit of the decree, but on certain alleged 
informalities and defects in the oourse of 
executing that decree, and the sale under 
it. 

In order to understand the questions 
now raised, a short statement of the 
material facts will be necessary. 

It will be observed that the litigation 
commenced in 1822, and that the decree 
in favour of the original Plaintiff was ob¬ 
tained in 1830; seven years were then 
passed in fruitless attempts by him to 
carry it into effect; his hopes or his means 
becoming exhausted, he was induced, for 
a valuable consideration, to make over 
this decree to an Englishman of the name 
of Barwise, who, being in the service of 
the Government, it was supposed probably 
by both parties, might be more successful 
in defeating the various devices by which 
its execution had been up to that time 
prevented. It is immaterial to the decision 
of this case whether he purchased on too 
favourable terms, or succeeded in obtain¬ 
ing too great advantages. It may have been 
■on that we pronounce no opinion. It 
was not, however, until the 6th of June, 
1845, and after he had been murdered, 
as alleged, by the Appellant, that his re¬ 
presentatives obtained the Order from the 
Zillah Court of Jounpore, on which the 
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-safe actually took place, the validity of 
which is questioned in the present appeal. 

We propose now to examine the objec¬ 
tions to this sale, adverting only, as we 
proceed, to the previous circumstances, so 
far as may be necessary for the under¬ 
standing and disposing of these objections. 
The order for this sale is dated June 6, 
1845, and is as follows :—“This case was 
brought up this day. It was found from 
the report of the Moonshee of execution 
of decrees, that Rs. 48,522. 0 a. 1 p., the 
total estimated value of the claim, com¬ 
posed of Rs. 46,856. 14 as., entered in the 
report of the 22nd November, 1844, and 
Rs. 1,664. 11 as. on account of present 
interest up to the 22nd May, 1845, and 8 
annas for costs, is quite correct. As it ap¬ 
pears from the accounts to be right and pro¬ 
per that Talooka Bazaar Rajah , embracing 
sixty-three original and dependent village^ 
be sold to realise the amount above speci¬ 
fied, it is therefore, ordered that a copy 
of this proceeding be sent to the Collector 
of the Zillah , to apprize him of the above- 
mentioned facts, in order that the said 
Collector, after the issue of the second 
notification, may put up to sale the afore¬ 
said estate, the property of the Defendant 
the debtor, for the sum claimed as above, 
and afterwards inform this Court of the 
result.” 

It will be observed that this Order 
dealt directly with the Collector of the 
Zillah, and is silent as to the Board of 
Revenue. This, it is said, is iu breach of 
the Regulations on this matter, then in 
force, of Regulation XX. of 1795, which 
directs that, when any Court of Civil 
Judicature shall have occasion to sell 
lands in satisfaction of a decree, it shall 
transmit a copy thereof to the Board of 
Revenue, which is, with all practicable 
dispatch, to cause the lands to be disposed 
of at the Presidency, or in the District in 
which the lands are situated, as they may 
deem most advantageous to the proprietor. 
The objection founded on the apparent 
non-compliance with this Regulation was 
taken, both in the Zillah and Sudcler 
Courts, in this suit, and overruled by both 
—and, their Lordships think, quite pro¬ 
perly. It appears that, when a former 


order for sale had been made by the same 
Court in 1843, this Regulation had been 
fully complied with ; that the Commis¬ 
sioner had authorized the sale of the whole 
Talooka ; that as many as four sales had 
taken place, ineffectual and nominal only 
because the best bidders on each occasion 
were men of straw, who had, no doubt, 
been put forward for the very purpose of 
rendering the decree abortive. It is said 
that the order directing these former sales 
must be considered as having been made 
in a different suit from that in which the 
order now in question was made, for that 
the proceedings had been taken off the 
file, and the lands to be sold and the sums 
to be recovered were different in the two 
orders. Thfcre is no foundation for either 
of these assertions. It would be contrary 
to general principles, and a senseless ad¬ 
dition to all the vexations of delay in the 
course of procedure, to hold that, when, 
for any reason, satisfactory or not, the’ 
execution of a final decree in a suit fails, or 
is set aside, and the proceedings as regards 
that execution are taken off the file, the 
whole suit is discontinued thereby/and 
the further proceedings for the same pur¬ 
pose are to be considered as taken in a 
new suit. Nor is it true, in any material 
sense, that either the properties to be sold 
or the sums to be recovered were differ¬ 
ent j in both, the same whole Talooka, 
rendering to the Government the same 
jumma, was directed to be sold, and for the 
same principal sum ; but the number of 
villages comprised in it, owing to some in¬ 
accuracy, was differently stated, aud the 
total sum was increased in the later order 
by adding the interest which had accrued, 
due in the interval between the two, with 
a few annas for the costs. The principal 
object of the Regulation in question was 
the security of the public revenue, as ap¬ 
pears not merely from its own preamble, 
but by the modifications which were made 
in it by Regulation VII., of 1825, tit. ii. ; 
and this object had been fully answered 
by the communication to the Commission¬ 
er in 1843, and the proceedings which 
were taken by him upon it. If this, there¬ 
fore, had been a question raised between 
the original parties to the suit, and if the 
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been made promptly after 
the sale had taken place, their Lordships 
would still have been of opinion that it 
had received its proper answer in the 
Courts below ; but it must never be for¬ 
gotten that they are now called upon to 
give effect to it as against a purchaser for 
a valuable consideration, and, so far as 
appears, entirely without notice, in a suit 
commenced in July, 1854, the disputed 
sale having taken place in July, 1845. 
What safety could there be, except by the 
Statute of Limitations, for any man’s title, 
where a judicial sale had taken place, if 
he were bound to satisfy himself of the 
decree-holder’s compliance with every one 
of the many formalities prescribed by law 
for the conduct of it. This is a remark 
which their Lordships must bear in mind 
in considering the objection to which they 
now pass. 

The next objection to be noticed is, the 
alleged want of due notification of the 
time and place of sale. At the time when 
this sale was to take place, this matter 
was regulated by Regulation XX., section 
12, of 1795, which requires notices to be 
affixed one month before the day of sale 
in the Court Room of the Dewanny or 
Zillali , the Collector’s office, in the prin¬ 
cipal town or village, and in the office of 
the Secretary of the Revenue. Now, if 
it be taken that the burden of proof in 
respect of these notices can be properly 
cast on the Respondent, it certainly does 
not appear to their Lordships that in res¬ 
pect of all of them it is clearly made out 
that they were duly given ; but they are 
of opinion, that it cannot be so cast, con¬ 
sidering how he claims, at what distance 
of time the objection is made, and the 
extreme difficulty, if not impossibility, of 
satisfactorily proving a fact of this nature 
under such circumstances as are before 
them. In this country it is in many cases 
required by Statute, that notices should 
be affixed on the walls or doors, of Courts, 
or in other specified places, and for cer¬ 
tain specified times, in order to give 
jurisdiction to Magistrates to do certain 
acts which are speedily to follow. In such 
cases there is no injustice in calling upon 
tho party who moves the Magistrates to 
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exercise their statutory jurisdiction, to 
prove that these requirements have been 
complied with. But it would be mons¬ 
trous to make the title to laud in a pur¬ 
chaser depend, years after it has accrued, 
and possession has been enjoyed under it, 
on his proving the same affirmatively. 
In the nature of the thing all traces of the 
evidence may be expected, as to some of 
the particulars, to perish in a short time ; 
in others, where the document ought in 
strictness to be filed, it is but too common 
for the Officer, whose duty it would be fo 
file it, to be neglectful. 

Their Lordships are of opiniou, there¬ 
fore, that the onus lay upon the Appel¬ 
lant, and that he has not discharged him¬ 
self of it. 

It was said, in regard of another objec¬ 
tion, and might be said in regard of this, 
that at the time in question he was iu 
prison on the charge of murder; and that 
was so : but it is clear that lie at least 
knew of the time fixed for the sale, and 
was able to apply to the Court, because 
he presented a petition on the 14th of 
July, 1845, to the Zillali Court for its 
postponement for two months, which was 
heard and rejected by the Sudder Ameen 
of that Court. 

The remaining objection is to the man¬ 
ner in which the sale was conducted. It 
will be remembered that on several pre¬ 
ceding occasions, when sales were attempt¬ 
ed, the highest bidders had turned out to 
be unable, or unwilling, to complete them, 
and so they had been rendered illusory ; 
the Collector, therefore, had been very 
properly cautioned to satisfy himself of 
the trustworthiness of a bidder, before he 
concluded the sale in his favour. Ou the 
present occasion, after the representatives 
of Mr. Barwise had bid a sum of Rs. 
48,000, being a little below the amount 
of the decree, one Hunnooman Pershaud 
bid Rs. 49,000. The Collector asked if 
he was prepared with the deposit money i 
he was not. He was asked who and what 
he was : he said he was a servant, and 
was bidding for Ram Das, of Sultanpore. 
He was asked whether he held a Mookh- 
tarnamali from Ram Das, and he said he 
did not. On this he was rejected as a 
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Thereupon one Shunker Lall bid 
Rs. 50,000, and he was questioned as 
Hunnooman Pershaud had been. It does 
not appear whether he answered that he 
was prepared with the deposit or not, but 
he stated that he was bidding for one 
Sheo Lall, a Banker of Dostpoor. Like 
the former bidder, he had no Mookhtar- 
namah. The Collector rejected both their 
biddings ; and there being no other bid¬ 
der, knocked the estate down to the re¬ 
presentatives of Barwise for Rs. 48,000. 

Both Narain Sing aud these two per¬ 
sons, but not either Ram I>as or Sheo 
Lall, petitioned the Court against this pro¬ 
ceeding of the Collector. It was urged 
that a production of the deposit ought 
not to have been insisted on before the 
estate had been knocked down, and that 
the effect of the proceeding was to deter 
bidders, and so diminish the amount for 
which the estate was sold. Certainly the 
paymeut of the deposit could not be re¬ 
quired before the acceptance of the bid¬ 
ding, and the knocking down of the 
estate j but the Collector was bound, in 
their Lordships’ opiuiou, to satisfy him¬ 
self reasonably that these persons were, 
what they professed to be, real bidders, 
and the course which he took for that 
purpose was perfectly justifiable ; and so 
it was held in the Court below—their 
Lordships think quite correctly : they see 
not the least reason for believing that it 
was calculated to deter persons really 


bid for them, we may be quite certain 
that claims would have been made on 
their behalf by way of petition to the 
Court. It is said that the estate was sold 
for less, than its value. It may have 
been ^ it was certainly sold, some time 
afterwards, at a great advance by the 
purchasers but considering the character 
of the previous attempts to sell, aud all 
the previous circumstances of the litiga¬ 
tion, this is not to be wondered at. As a 
fact in itself, it is immaterial to the deci¬ 
sion of the case: it is enough that the 
sale was a real one, conducted justly and 
regularly. 

Their Lordships, in a judgment neces¬ 
sarily so long, have thought it right to 
take no notice of several matters, impor¬ 
tant in themselves, but not affecting their 
decision ; they have now disposed of the 
various points relevant to that decision, 
and which were urged by the learned 
Counsel for the Appellant with, their usu¬ 
al zeal and ability; but they cannot pass, 
from this case without the expression of 
their surprise and deep regret, that such 
a case should have been possible under 
the system of jurisprudence prevailing iu 
any country under the British dominion. 


wishing to buy from offering their bid¬ 
dings, or in any way to damp the sale, 
It might be unusual; but the circum¬ 
stances were unusual; as practices had 
been suffered before in this case, which 
bad made the sales under the Order of 
the Court mere mockeries, available only 
for the purpose of defeating the course of 
justice; the Collector, forewarned, was 
bound to take care that this sale should 
be a reality, which it could not be, unless 
care was taken to distinguish between 
real and sham biddings. The result 
shows that his conclusions were correct : 
if there were such persons as Ram 
Das or Sheo Lall, or if either of them 
bad, however irregularly, deputed Hun¬ 
nooman Pershaud or Shunker Lall 


-'pudet hcec opprobria nobis, 


Et did potuisse et non i 

The subject-matter of the original suit a 
debt, it should seem undisputed, or at least 
as to which, in substance, no serious dispute 
was possible, where the Plaintiff’s difficulty 
had not been to establish his right to the 
judgment of the Court iu which he sued, 
but to make that judgment available when 
obtained, though the funds were ample 
for the purpose. By fraud and chicanery,, 
by every possible abuse of the forms and 
procedure of law, by force aud violence, 
even, it is to be greatly feared, to the 
shedding of blood, justice was evaded aud 
defied for fifteen years, from 1830, when 
the decree was pronounced, to 1845, when 
the final sale took place. The original 
Plaintiff, wearied out with the long delay 
and expense, fain to sell the benefit of 
his decree ; the uuhappy man who had 
been substituted for him losing his life, 
to I while vainly striviug to realize its fruits.. 
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And now, in 1862, their Lordships have 
been called on to dispose of a suit, in 
which it is sought to invalidate the whole 
proceeding as against a purchaser for 
value, the second in succession from the 
execution creditor, against whom, or the 
party from whom he immediately pur¬ 
chased, no fraud, no collusion, no know¬ 
ledge of the supposed defects in the title, 
has been alleged. They have had to deal 
with a record of nearly three hundred 
pages in folio, setting out more than three 
hundred documents and depositions. 


Their Lordships do not intend hastily to 
cast censure on any individuals j the 
materials are not before them for that 
purpose, nor is it within their province to 
do so : but it is useful to point out that 
a system under which all this is possible 
loudly called for amendment, and, ad¬ 
ministered as it here has been, defeated 
the very object for which it was institut¬ 
ed. 

They will humbly recommend to Her 
Majesty that this appeal ought to be dis¬ 
missed, with costs. 
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23 rd June , 1827. 

ON APPEAL FROM THE SUPREME 
COURT AT MADRAS. 

The East India Company , 0 ... Appellant , 


versus 


Syed Ally, Habiboon Nissa 
Begum, Syed Ahmed, Syed 
Yahyah, and Nagaboon 
Nissa Begum, 


Respondents. 


Held that the Treaty with the Nawab of the Car¬ 
natic vested the rights of Sovereignty in the East 
India Company, and that the said Company, in the 
exercise of what they considered their right of 
Sovereignty, resumed the Jaghire in question, and 
granted it to the son of the original grantee, but 
on quite different conditions. This was the exer¬ 
cise of an act of Sovereignty, which the Supreme 
Court of Madras had no authority to question ; and 
that the effect of the law as it prevailed under the 
said Nawab, could not be examined into by the 
said Court: the judgment of which is accordingly 
set aside. 

This was an appeal from two decrees of 
the Supreme Court at Madras bearing date 
the 22nd of May, 1820, and the 28th of July, 
1821, in a suit instituted in that Court by the 
Respondents as co-heirs, according to the 
Mahomedan law, of their father, Assim Khan, 
deceased, against the East India Company, 
and Kullee Moolah Khan, the eldest son of 
Assim Khan ; Ally Moon Nissa Begum, the 
widow of Assim Khan ; Syed Ahmed ; Syed 
Yahyah; Nagaboon Nissa Begum, the 
other children of Assim Khan, as Defendeuts, 
for obtaining a partition of a Jaghire consist¬ 
ing of lands and villages, with an account 
of the rents and profits, in the Province of 
Arcot in the Carnatic, originally granted to 
Assim Khan by the Nawab Wallajah, and 
re-granted, on certain conditions, by the Ap- 


* 7, Moore’s I. A., p. 555. 


pellants to the Defendant, Kullee Moolah 
Khan, and of which, previous to such re- 
grant, the Appellants had taken possession, 
on their general assumption by the Govern¬ 
ment of the Carnatic in 1801, followed by a 
Treaty of cession of the territory fronf the 
Nawab of the Carnatic to the Appellants. 

The suit arose under the following circum¬ 
stances :— 

Wallajah, the Nawab of the Carnatic, on 
the 29th of July, 1789, granted to Syed Ma¬ 
homed Assim Khan Behander Moobarnza 
Jung, hereinafter called Assim Khan, an of¬ 
ficer of high rank in the Naivab's service, 
and at the date of the grants one of his mi¬ 
nisters, a Jaghire , or assignment of the Go¬ 
vernment share of the produce of the land, 
comprising one hundred and seventy-three 
villages of the yearly value of 37,21 6 pago¬ 
das, situate in the Province of Arcot, within 
the Carnatic. 

Assim Khan entered into the possession of 
the Jaghire under the grant, and continued 
in the receipt and enjoyment of the revenues 
and profits thereof, until the time of the as¬ 
sumption of the Carnatic by the East India 
Company. 

The Nawab Wallajah died on the 30th of 
November, 1795, and was succeeded by 
Omdut-ul-Omrah, who by another grant 
under his seal, and dated the 30th of August, 
1797, confirmed the grant made by the Wal¬ 
lajah to the Assim Khan and his descend¬ 
ants, in perpetuity. 

Omdut-ul-Omrah died on the 1st July, 
1801, when the Governor-General in Council 
of Madras, for political considerations, under 
Treaties of subsidy and alliance previously 
entered into by the Government with the then 
Sovereign of the Carnatic, took possession 
of the territories, and assumed, provisionally, 
the Government of the Carnatic, until the 
successors of the Government, then in nego¬ 
tiation, was settled. 

On the assumption of the Carnatic by the 
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East India Company, a proclamation was is¬ 
sued by the then Governor in Council, Lord 
Clive, calling upon the subjects of Arcot to 
pay obedience to the British Government, 
and stating that all persons in charge of re¬ 
ligious establishments, relations, Jaghiredars, 
pensioners, and other dependants on the 
bounty of the deceased Nawab should sus¬ 
tain no injury from the temporary arrange¬ 
ment by the British Government. 

A negotiation was immediately opened by 
the Governor in Council with the succeeding 
Naivab, Azeem-ul-Dolah, and on the 31st of 
July, 1801, a Treaty was concluded between 
the Nawab of the one part, and the Governor 
in Council, with the sanction of the Governor- 
General in India on behalf of the East India 
Company, on the other part. By this Treaty 
it was stipulated and agreed, that the sole 
and exclusive administration of the civil and 
military Government of all the territories and 
dependencies of the Carnatic Payen Ghauts , 
together with the full and exclusive right 
to the revenues thereof, with the exception 
of such portion of the revenues as should be 
appropriated for the maintenance of the 
Nawab , and for the support of his dignity, 
should be for ever vested in the Appellants, 
who had accordingly possessed the sole power 
and authority of constituting and appointing, 
without any interference on the part of the 
Naivab , all officers for the collection of the 
revenues, and of establishing Courts for the 
administration of civil and criminal judica¬ 
ture. The East India Company engaged to 
pay one-fifth of the revenue of the territory 
for the support of the Nawab and his family ; 
it was also further stipulated, that the entire 
defence of the Carnatic against foreign 
enemies, and the maintenance of the inter¬ 
nal tranquillity and police of the country, 
being thereby transferred to the British Go¬ 
vernment, His Highness should not entertain 
or employ in his service any armed men 
without the consent of the East India Com¬ 
pany ; and it was further provided that 
the Appellants should enter on the exclusive 
administration of Government on the 31st of 
July, 1801. 

By virtue of this Treaty, the East India 
Company remained in possession of the Go¬ 
vernment territory and revenue of the Car¬ 
natic, including the revenues of the Jaghire 
lands ; and, in pursuance of the above pro¬ 
clamation, the Governor in Council of Mad¬ 
ras, on the 5th of August, 1801, caused a 
letter to be written to the Board of Revenue, 
directing the Collectors to prepare a list of the 
Jaghires, actually enjoyed at the period when 
the territory was transferred to the East 
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India Company, with the names of the 
original grantees, the actual occupants, 
and an account of the revenues of each 
Jaghire accompanying the original sunnuds 
or grants. The letter stated that Jaghires 
not being Altamghah, were held by tenures 
dependant on the pleasure of the governing 
powers, and that the Governor in Council 
had, therefore, resolved that all Jaghires 
held by temporary tenures should be brought 
under the immediate authority of the East 
India Company until it should be examined 
and confirmed, but that it was the intention 
of the British Government as soon as the 
necessary information was received, to restore 
all such Jaghires as had been held by 
tenures sufficiently valid. 

In accordance with the above require¬ 
ments, Assim Khan, for the purpose of es¬ 
tablishing his title to the Jaghire in question, 
submitted for investigation, the sunnuds or 
grants under which he held possession of the 
Jaghire; but before a report had been made 
by the Board of Revenue to the Governor in 
Council on the validity of his title, and on 
the 27th of October, 1801, Assim Khan died, 
leaving Ally Moon Nissa Begum, his widow, 
and four sons, Kullee Moolah Khan, Syed 
Ahmed, the Respondents, Syed Ally and Syed 
Yahyah, and three daughters, ArifEoon Nissa 
Begum, the Respondent, Nagaboon Nissa 
Begum, and Habiboon Nissa Begum, him 
surviving. 'Without having been restored 
to the possession of the Jaghire, and on the 
30th of November following, the Board of 
Revenue reported to the Governor in Coun¬ 
cil that they had, in pursuance of the Go 
vernment’s orders, examined the Perwannahs 
or grants in Altamghah before-mentioned, * 
made to Assim Khan, deceased, by the two 
Nawabs , Wallajah and Omdut-ul-Omrab, 
and the Board intimated (in the event of the 
Jaghire being confirmed by the Governor in 
Council) the resolution of the Government 
to reserve the Sayer (customs) throughout 
the country as the exclusive right of the 
Sovereign. 

Previously to this report, and shortly after 
the death of Assim Khan, Syed Kullee Moolah 
Khan, his son, made an application to the 
Board of Revenue, petitioning, as a matter, 
of favour and indulgence, to have the Jaghire 
granted to him. The Governor in Council, 
taking into consideration the character of 
the late Khan, determined that Syed Kullee 
Moolah Khan was a fit object for a re-grant 
of the Jaghire ; and accordingly, on the 
16th of January, 1802, the Governor in 
Council caused a letter to be sent to the 
Board of Revenue, stating that the Govern- 
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ment was satisfied with the authenticity of 
the sunnuds granted to Assim Khan by the 
two Nawabs for the lands held in Jaghire 
from the Nawab of the Carnatic ; but that a 
tenure of that description differed materially 
from that of Altamgkah , stated in the letter 
of the Board ; that the claim of Assim Khan 
to the continuance of his Jagliire was not 
founded on any right independent of the 
Sovereign of Carnatic, but as the Jaghire 
had been current for a considerable period 
of time antecedent to that when the territo¬ 
rial possessions of the Nawab of Arcot be¬ 
came more immediately pledged for the se¬ 
curity of His Highness’s engagements to tbe 
East India Company by the Treaty of 1792, 
the Governor in Council deemed it expedient, 
and resolved to restore the lands to Syed 
Kullee xVLoolah Khan, to be held in Jaghire , 
dependent on the British Government. The 
Governor in Council further resolved that 
the sunnud of confirmation and investiture 
should contain specific clauses for that pur¬ 
pose. A Perioannah was accordingly issued, 
dated 27th of March, 1802, which renewed 
by that instrument the Jaghire , but without 
the Sager , salt or saltpetre duties. And it 
was by the grant required of Syed Kullee 
Moolah Khan that, in taking possession of 
the Jaghire , he should not consider any power 
or authority whatever over the rights, pri¬ 
vileges, liberty, or property of the inhabi¬ 
tants residing within the Jaghire to be there¬ 
by conveyed to him, and that he was in like 
manner, with all the other subjects of the 
British Government, to be answerable to the 
jurisdiction aud control of the Laws and 
Regulations existing, or that might be es¬ 
tablished. 

Under this grant, Kullee Moolah Khan 
entered into possession of the revenues of the 
Jaghire , and held die same for fourteen years. 

In the year 1813, the Respondents com¬ 
menced litigation in the Courts in India, res¬ 
pecting their father’s Will. 

On the 24th of July, 1817, the present 
suit was commenced by a Bill filed in the 
Supreme Court at Madras by the Respon¬ 
dents, in which the East India Company were, 
with others, made Defendants. The claim 
of the Respondents at first rested principally 
on the ground of alleged fraud and misre¬ 
presentation by Kullee Moolah Khan in ob¬ 
taining the grant from the Governor in 
Council by concealment of the real state of 
his father s family. To this Bill the East 
India Company demurred for the want of 
equity, and the demurrer came ou to be ar¬ 
gued on the 26th and 27th days of Septem¬ 
ber, 1817, when the demurrer was overruled. 


The other Defendant then appeared, and by 
their answers denied the imputed fraud and 
concealment alleged by the Bill. The Res¬ 
pondents amended their Bill, renouncing all 
claim to any benefit under the Perwannah, 
or re-grant, by the East India Company to 
Kullee Moolah Khan, which they prayed 
might be delivered up and cancelled; and 
afterwards, by their amended Bill, rested 
their case upon the validity and effect of the 
original grants by the Nawabs , Wallajah and 
Omdut-ul-Omrah, alleging that the late Assim 
Khan was, at the time of his death, seised of 
the Jaghire , as held in Altumghah enam to 
him and his posterity for ever ; and the Bill 
charged, that the grants of the Nawabs not 
ouly granted the revenue, or the Govern¬ 
ment share in the produce of the lands and 
villages, but also all rights and privileges, 
powers, advantages, and immunities which 
the Government had in the lands and vil¬ 
lages, upon those lauds and villages for the 
purpose of disposing of, and re-letting, im¬ 
proving and cultivating such lands and vil¬ 
lages, or for any other purpose as the Govern¬ 
ment might have done, saving and excepting 
the sovereignty thereof, and also saving and 
excepting the rights and interests the cultiva¬ 
tors and inhabitants had or might have by 
law, in the soil aud produce of the lands and 
villages j and that even if the grants were 
merely the revenue or Government share, 
that in that case the Government would not 
have been justified in the resumption of the 
lands and villages by reason of any pretend¬ 
ed right existing in the Mahomedan Govern¬ 
ment, for that such grants had always been 
considered by the Mahomedan Government 
to be and were treated as perpetual grants, 
and not resurnable at the pleasure of the 
Government, or on the change of the reign¬ 
ing Sovereign ; and that the Government of 
Fort St. George, on such resumption, used 
a power which they were not lawfully pos¬ 
sessed of, and which had not resided in, or 
at any time been exercised by, the Mahome¬ 
dan Government towards their faithful sub¬ 
jects, and which the Government, by the 
proclamation aforesaid, had disclaimed all 
intention of exercising. And the Bill prayed, 
that it might be declared, either that the 
original Perwannahs , or grants of the Nawabs, 
Wallajah and Omdut-ul-Omrah, to Assim 
Khan were and had been in force ever since 
the assumption of the civil and military 
authority of the Carnatic by the East India 
Company, and that Syed Ally, Bucka Sultan 
and Habiboon Nissa Begum might be de¬ 
clared entitled to their several and respective 
shares of the Jaghire lands and villages in- 
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eluded under the same, namely, Syed Alty 
to an equal share with his other brothers, and 
Bucka Sultan, in right of Habiboon Nissa 
Begum his wife, to an equal share with his 
sisters, which was half the share of the bro¬ 
thers, in the whole of the lands and villages, 
and that they might be respectively declared 
entitled to like shares of the rents, issues and 
profits thereof which had been received by 
or by the order of the Kullee Moolah Khan 
since the death of Assim Khan, and for that 
purpose the usual accounts might be taken, 
with short rests for the calculating of in¬ 
terest, and that the Perwannah , or re-grant 
of the Jaghire lands and villages made by 
the East India Company to Kullee Moolah 
Khan, might be ordered to be delivered up 
and cancelled, and that the East India Com¬ 
pany might be decreed to make and execute a 
new grant or Perwannah of the Jaghire lands 
and villages in favour of Respondents and the 
widow and other children of Assim Khan, ac¬ 
cording to their several and respective inter¬ 
ests as representatives to Assim Khan, accord¬ 
ing to the Mahomedan law, usages, and cus¬ 
toms, in Altumghah or perpetually; or in case 
the Court should not see cause to maintain 
the validity of the original Perwannah , then 
that Kullee Moolah Khan might be decreed, 
in respect of the several fraudulent pro¬ 
ceedings and concealments, to come to a 
just and particular account of all the profits 
of the Jaghire lands received by him, or any 
other person for his use, since the 27th of 
October, 1801, the day of the death of 
Assim Khan, and that half-yearly and other 
.frequent rests might be made in taking such 
account, and that the interest found due 
might be carried forward as principal, and 
that Kullee Moolah Khan might also be de¬ 
creed, is respect of such alleged fraudulent 
proceedings and concealments, to have been 
and then to be a trusteeeof the Jaghire lands 
and villages for the benefit of the Respon- 
dents, to the extent of their respective shares 
in the same, according to the Mahomedan 
Law, and that the East India Company 
might be declared to have been, during all 
the time of the assumption, seised of the 
lands and villages and the rents and revenues 
thereof, in trust for Assim Khan during his 
life, and since his death for the Respondents 
and his family; and that the East India 
Company might be decreed to account before 
the Master for all the rents and revenues 
thereof, which during the assumption came 
to their hands, or which they had received 
since the period of the grant to Kullee Moo¬ 
lah Khan, or which were by them, under and 
by that grant, received and retained for their 
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own use ; and in case that Kullee Moolah 
Khan should be liable to make good to the 
Respondents the several amounts which 
might be. found to have come to his hands 
under and by virtue of the grants, then that 
the East India Company might be made to 
make good to the Respondents such defi¬ 
ciencies as might arise or have arisen by 
reason of any of their acts in the premises, 
and that Kullee Moolah Khan might also be 
decreed to account in future with the Res¬ 
pondents, half-yearly or otherwise, as might 
be most convenient, in respect of their res¬ 
pective shares of the rents and profits. 

The East India Company by their answer 
insisted, that the right of property of Assim 
Khan in the Jaghire was broken into and 
upon by the act of assumption by the Go¬ 
vernment, and that the Jaghire was assumed 
in their name and behalf, under and by vir¬ 
tue of the terms and stipulations contained 
in the Treaty made by them with the late 
Nawah of the Carnatic. And they further 
stated, that by the Treaty they had the right 
and power to assume and seize the property 
of every individual who held the same under 
the Jaghire grants from the late Nawab 
Wallajah, and his son, Cmdut-ul-Omrah, and 
submitted that the Government had not by 
any act, expressly or otherwise, disclaimed 
or renounced such right with regard to any 
Jaghire lands, held under Perwannah from 
those several Nawabs , whether the same were 
held under Altumghah enams , or any other 
description of Perwannahs, and that they 
were well justified in so doing by reasou of the 
nature of such property, the same being 
merely revenue, or the Government.share in 
the produce of the villages comprised in the 
Jaghire grants; and that, according to the 
Mahomedan Law, and according to the con¬ 
stant usage of the Mahomedan Government, 
such grants were always resumable at the 
pleasure of the Government on the death or 
change of the reigning Government, on 
whatever terms the grants were expressed, 
unless the same were afterwards confirmed 
by the successor, and that, therefore, the 
Appellants on such resumption as aforesaid, 
only exercised the same power which had 
been constantly exercised by the former Ma¬ 
homedan Governments of the Carnatic. And 
they submitted, whether the Bill contained 
any matter of equity whereon the Supreme 
Court could ground any jurisdiction to pro¬ 
nounce a decree, or give the Respondents 
relief as against them, as the matters of the 
suit, so far as they related to the Appellants, 
were of a political nature, and not cognizable 
by any Municipal Court of Justice. 
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' ~On. the 22nd of May, 1820, the Supreme 
Court pronounced a decree, whereby it was 
declared and decreed that the original Per- 
waiinahs , or grants, granted by the Nawabs , 
Wallajah and Orndut-ul-Omrah, to Assim 
Khan and his posterity for ever, of the Ja- 
gkire lands and villages were valid and sub¬ 
sisting Perwannahs or grants, and that the 
same were, and had been, in force ever since 
the assumption of the Carnatic by the Ap¬ 
pellants ; and the Respondents were under the 
same entitled to their several and respective 
shares in the Jaghire lands and villages, ac¬ 
cording to the Mahomedan Law ; the Respon¬ 
dent, Syed Ally, to an equal share with the 
brothers, and the Respondent, Bucka Sultan 
in right of his wife the Respondent, and 
Habiboon Nissa Begum to an equal share 
with her sisters. And it was further declared, 
that the Plaintiffs were also respectively en¬ 
titled to like shares of the rents, issues and pro¬ 
fits of such Jaghire lands and villages. And 
it was decreed, that the Defendant, Kullee 
Moolah Khan, should account before the Master 
touching the Jaghire lands and villages, and 
the rents and profits, and revenues, and of 
all arrears of rents and profits thereof which 
had accrued during the time of the assump¬ 
tion of the Government of Fort St. George, 
or which had been received by Kullee Moo¬ 
lah Khan since the death of Assim Khan, 
and that the Master should make half-yearly 
rents, and compute interest and make just 
allowances. And the Court further declared 
that Kullee Moolah Khan had been, and then 
was, a trustee of the Jaghire lands and vil¬ 
lages, and of the rents and profits thereof, 
for the benefit of the Respondents to the 
extent of their respective shares and interest 
in the same, according to the Mahomedan 
Law ; and all further directions and costs 
were reserved until after the Master should 
have made his report. 

The Master having made his report, the 
cause came on to be heard on further direc¬ 
tions on the 28th of July, 1821, when the 
Court ordered and decreed that the Defendant, 
Kullee Moolah Khan, should forth with.pay 
to the Respondents, Syed Ally, and the other 
children, their shares in the rents and profits 
of the Jaghire ; and also that Kullee Moolah 
Khan should pay interest to the respective 
parties on the several sums of money at the 
rate of six per cent, per annum, from the 
21st day of February, 1821 ; and the Court 
further ordered that, until the same should 
have been fully paid and satisfied, the share 
and proportion of the Defendant, Kullee 
Moolah Khan, of and in the Jaghire , should 
be held and bo liable to the payment there¬ 


of to the several parties rateably and in pro¬ 
portion, according to the amount due to them 
respectively ; and that the parties were res¬ 
pectively entitled to have and possess the 
Jaghire and the rents and revenues thereof 
to themselves and their heirs in perpetuity, 
the same to be divided amongst them in the 
shares and proportions authorized by the 
Mahomedan law, and that upon applications 
for that purpose, the parties should be en¬ 
titled to have a partition thereof accordingly, 
and to have possession of their several and 
respective shares, subject to the subsisting 
rights and interests of the tenants and occu¬ 
piers thereof. 

On the 20th of January, 1822, the East 
India Company presented a petition to the 
Supreme Court, and obtained an order for 
leave to appeal to His Majesty in Council 
against the decrees of the 22nd of May, 
1820, and the 28th of July, 1821, and after¬ 
wards lodged a petition of appeal against 
both decrees in the Privy Council Office. 

The Respondents afterwards presented a 
petition, praying that the petition of appeal 
from the above decrees, so far as it sought to 
reverse the original decree pronounced by the 
Supreme Court of Madras on the 22nd of 
May, 1820, might be dismissed, the appeal 
not having been brought within six months, 
the time limited by the Madras Charter. 

The petition now came on for hearing. 

2nd February , 1825. 

Mr. Horne, K. C., Dr. Lushington (Mr. H. 
Brougham , K. C., and Mr. Teed, with them), 
for the Respondents, the Petitioners. 

This application is founded upon the pro¬ 
visions of the Madras Charter, which pro¬ 
vides that no appeal shall be allowed by the 
Supreme Court unless the petition for that 
purpose be preferred within six months from 
the day of pronouncing the judgment or de¬ 
termination complained of, and unless the 
value of the matter in dispute exceed the 
sum of one thousand Pagodas. The first 
decree, now appealed from, was pronounced 
by the Supreme Court on the 22nd of May, 
1820, and the decree on further directions 
on the 28th of July, 1821 ; it was not until 
the latter decree was pronounced, that the 
Appellants preferred their petition of appeal 
to England, which the Supreme Court of 
Madras allowed. We contend, that it was 
not in the power of the Supreme Court to 
admit the East India Company to appeal 
from the original decree of the 22nd of May, 
1820, and in granting them liberty to appeal, 
they exceeded their jurisdiction. The pro- 
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visions of the Madras Charter were never 
complied with, as it is admitted that it was 
not until after the decree on further direc¬ 
tions was pronounced; more than six months, 
that the Appellants applied for leave to ap¬ 
peal. The Supreme Court of Madras had no 
power by the Charter under which that Court 
was constituted, to relax the restriction to 
the time for appealing contained in that 
Charter. 


The Solicitor General (Sir Nicholas Tindal ), 
Mr. Serjeant Bosanquet (Mr Serjeant Span- 
kie with them), for the East India Company. 

The appeal from the Supreme Court of Mad¬ 
ras was interposed, according to the terms of 
the Madras Charter, within six months after 
the 28th of July, 1821, the date of the decree 
on further directions. The objection, now 
raised for the first time, that the appeal should 
have been preferred within six months after 
the original decree of the 22nd of May, 1820, 
we submit is untenable, inasmuch so much of 
the matter complained of is comprised in the 
decree on further directions, which although 
not equally important to the declaration of 
rights between the parties to the suit, as in 
the original decree, nevertheless embraced 
the fruit growing out of the declaration of 
such right. It is, moreover, strictly con¬ 
formable to the practice of the Supreme 
Court at Madras, in which Court it has been 
the uniform practice that when a decree is 
made, which is to be followed up by further 
directions, to consider the two decrees as a 
joint and several one, and no appeal was ever 
allowed to England until the decree on fur¬ 
ther directions was made. But, assuming 
that the Appellants are wrong in their con¬ 
struction of the Charter in consequence of 
their reliance upon the construction put by 
the Supreme Court at Madras and on the 
practice there, still power is reserved by the 
Madras Charter to His Majesty in Council to 
admit the appeal; for if the Appellants are 
beyond the time prescribed by the Charter, 
it arose from following the practice of the 
Supreme Court, upon that Court’s construc¬ 
tion of the Charter. 

' The Master of the Rolls (Lord Gifford) : 

The petition of appeal has been presented 
as a matter of course, founded upon the li¬ 
berty to appeal granted by the Supreme 
Court of Madras. The objection now is, 
that although that permission has been grant- 
ed, yet that with respect to the ground of it, 
the Court below had no power to grant that 
permission, and that as to the first decree 
pronounced in May, 1820, the present Appel- 
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lants had no right to impeach that decree. 
The Charter which gives the liberty to appeal* 
against the decision of the Supreme Court 
has provided that, where the appeal is ground¬ 
ed upon a permission granted by that Court, 
that the appeal must be made to that Court; 
and then it provides that no appeal shall be 
allowed by that Court unless the petition for 
that purpose shall be preferred within six 
months from the day of pronouncing the 
judgment or determination complained of, 
and unless the value of the matter in dispute 
shall exceed the sum of 1,000 Pagodas. 
Now, the first decree in this case is one that 
was pronounced in May, 1820, and pronounc¬ 
ed considerably more than six months before 
the application for leave to appeal. It has 
been fairly admitted that it was a judgment 
against which an appeal might have been 
fairly brought; it is a decree pronounced 
upon the rights of the parties directing 
further proceedings and, inquiries, and an 
account to be taken, but that was to be done 
as consequential upon the decision of the 
Court upon the rights of the parties. A 
reference was made; the Master made his 
report upon that reference some time in the 
year 1821, and a further decree upon further 
directions was pronounced in July 1821, and 
within six months from that period the East 
India Company had full power to appeal ; 
they had leave to appeal granted, and if they 
choose to prosecute their appeal against it, 
there can be no objection to that ; but the 
question is, whether the Court below had 
any right to grant the leave to appeal against 
the first decree ; the Board have no doubt in 
thinking they had no such right. 

Then, there is another clause in the Charter, 
giving power to the King in Council to grant 
an appeal upon such terms, and under such li¬ 
mitations, restrictions, and regulations as He 
should think fit; but as it has been urged in 
argument, there must be a special application, 
stating a strong case to the Board for per¬ 
mitting that indulgence, and accounting for 
the negligence in not having appealed in due 
time. It is unnecessary to say what the 
opinion of the Board would be upon that 
application, because it is not before them ; 
the only appeal before them is one stated as 
a matter of course, founded upon the per¬ 
mission given the Appellants by the Supreme 
Court; the Board are of opinion, that that 
permission could only be given to them as to 
the decree upon further directions, and that 
so much of the prayer of the petition must 
be granted as prays to restrict the appeal to 
the last decree. We pronounce nothing upon 
the question of costs at present. 
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4 th February, 1826. 

The East India Company, in conformity to 
the suggestions of the Board, presented a 
special petition praying for the indulgence 
of the Board to permit them to appeal from 
the decree pronounced by the Supreme 
Court of Madras on the 22nd of May, 1820 ; 
an 1 in support of their application filed an 
affidavit of Sir Thomas Strange, Knt, for¬ 
merly Recorder of the Supreme Court at 
Madras, the material parts of which were as 
follows :—“ That he was appointed the first 
Chief Justice of the Supreme Court at Mad¬ 
ras in 1801, and exercised that office from 
that time until the year 1816, when he re¬ 
signed ; that during the time whilst he so 
held that office, an established practice exist¬ 
ed (founded on a prevailing understanding 
of the intention and construction of the 
Letters Patent creating the Court) of grant¬ 
ing leave to appeal to His Majesty in Council 
from judgments or determinations of the 
Court only on the ultimate conclusion of a 
suit, when the whole suit and everything re¬ 
garding it, save only execution, had attained 
maturity, and when, the party dissatisfied 
might have the benefit of such right of ap¬ 
peal to the extent of every part of the pro¬ 
ceedings on which error might be assign¬ 
able.” 

Mr. Serjeant Bosanyuet, and Mr. Serjeant 
Sjoankie, for the East India Company. 

We are now in a state to account satisfac¬ 
torily for not coming before your Lordships 
in the regular time and manner as provided 
for by the Madras Charter ; although we were 
wrong in the construction of that Charter, 
still we were misled by an error founded 
on the prevailing practice of the Supreme 
Court of Madras. The affidavit of Sir 
Thomas Strange shows that no appeal could 
have been interposed during the progress of 
the cause ; we were governed by the practice 
of the Supreme Court, which seems to have 
been settled by a decision pronounced by 
that Court in the case of Johnston vs. The 
East India Company (a.) In that case a 
petition was presented for leave to appeal 
against an interlocutory order, which was 
refused, the Court being of opinion, upon 
the construction of the Madras Charter, that 
there could be no appeal while the suit was 
in progress, and declaring that the suit must 
have reached its end, and then, and not before, 
the party aggrieved might object to any 


(a.) 1 Strange's Madras Cases, 21. 


order by which he could show that he had 
been finally aggrieved. This has been the 
basis of the practice from that time to the- 
present, and acting upon this-authority and 
construction of the Charter, the East India 
Company did not present their petition of 
appeal till the decree on further directions 
was pronounced. 

Mr. Horne , K. 0., and Dr. Lushington , for 
the Respondents. 

Resisted the motion, contending that no 
general rule of practice in the Supreme Court 
at Madras could overrule the express words 
of the Charter, by which they insisted, the 
Appellants were absolutely precluded from, 
their right to appeal from the original decree 
pronounced by the Supreme Court on the 
20th of May, 1820. 

The Master of the Rolls (Lord Gifford): 

This is an application to the indulgence of 
the Board by the Petitioners, the East India 
Company, who pray that they may be permit¬ 
ted to appeal against a decree made by the 
Supreme Court of Madras in 1820 ; and, con¬ 
sidering the power and weight of this Com¬ 
pany,. the Board will look very narrowly into- 
any indulgence they ask. It appears that 
twelve months ago an appeal having been 
lodged, as a matter of course, by them, not 
only against the decree upon further direc¬ 
tions, but the original decree, an application 
was made by the Respondents that that ap¬ 
peal, so far as it regarded the original de¬ 
cree, should be dismissed, inasmuch as the 
Appellants had not presented it in due time. 
It appears that a suit was instituted by the 
Respondents so long ago as the year 1820, 
against the Company and other parties ; and 
one great question respected the validity of 
a- certain grant of a Jaghire , made so long 
ago as the year 1789, which had been con¬ 
firmed afterwards in the year 179-7 ; and the- 
question between the East India Company 
and the Plaintiffs in that suit related to the 
validity of that grant. A decree was pro¬ 
nounced in the year 1820 by the Supreme 
Court of Madras, and, as I understand the 
decree, it did declaratively pronounce on the 
validity of that grant, and thereby pronounc¬ 
ed its final decision upon that question in 
which the East India Company were inter¬ 
ested. Having made the declaration which 
that decree contains, respecting the validity 
of the grant, the Court went on to direct 
certain accounts to be rendered by other 
parties in the cause, and, those accounts 
having been taken, the cause came on upon. 
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the Master’s report. An Order, upon further 
directions, was made upon that report, but 
the East India Company were only affected 
by the original decree pronounced in 1820, 
because the other proceedings related to the 
account between other parties, and did not 
affect them; they had permission to appeal, 
not only against the decree upon further 
directions, but from the original decree. The 
Board were of opinion that, looking at the 
terms of the Charter, in which it is provided 
“ that no appeal shall be allowed by the 
Court unless the petition for that purpose 
shall be preferred within six months from the 
day of pronouncing the judgment or deter* 
mination complained of, and unless the value 
of the matter in dispute shall exceed the 
sum of one thousand Pagodas” that the 
judgment and determination complained of, 
was the decree originally pronounced upon 
the hearing of the cause, the decree pro¬ 
nouncing declaratively upon the great ques¬ 
tion existing in the cause between the 
East India Company and the Respondents; 
and they were of opinion that the East India 
Company were out of time, so far as regarded 
that decree, but that they were still in time 
to appeal against the decree upon further 
directions. The Appellants have now pre¬ 
sented a very long petition to the Board, 
praying for the indulgence of the Board to 
admit them to appeal, upon the ground that 
a certain error has existed in the proceedings 
of the Supreme Court of Madras since the 
granting of its Charter in 1800, up to the 
present period; and they have produced an 
affidavit of a most eminent Judge of that 
Court, holding the highest judicial situation 
for a great number of years, who deposes 
“ that during the whole time whilst he so 
held and exercised the said office, an estab¬ 
lished practice existed (founded upon a pre¬ 
vailing understanding of the intention and 
construction of the said Letters Patent), of 
granting leave to appeal to His Majesty in 
Council from judgments or determinations of 
the said Court of Judicature only on the 
ultimate conclusion of a suit, when the whole 
suit and everything regarding it, save only 
execution, had attained maturity, and when 
the party dissatisfied might have the benefit 
of such right of appeal to the extent of every 
part of the proceeding on which error might 
be assignable.” He states that to have been 
the practice ; and a case has also been pro¬ 
duced before us, determined so long ago as 
the year 1799, before the granting of this 
Charter, though the words of the Charter 
that then existed appear to be very similar 
to those in the present Charter ; and upon 
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that occasion the Recorder determined that 
it was not competent to the party to appeal 
against an interlocutory judgment, but that 
he must wait till the final judgment of the 
cause to appeal. It appears that the Court 
at Madras has considered that to be the prac¬ 
tice by allowing the appeal in this particular 
case, because no doubt seems to have been 
felt when the Appellants applied for leave to 
appeal. Now, under these circumstances, 
the question is, whether this error, which has 
prevailed up to the period when this appeal 
was presented, is such an error as shall in¬ 
duce the Board to grant the Appellants the 
indulgence they now ask. 

It has been urged before us that this case 
ought to be determined, not as if a power¬ 
ful body like the East India Company were 
the parties, but like the case of an humble 
individual ; and we think the Board would 
perhaps look with still greater jealousy to a 
case in which a Company so powerful as the 
East India Company were concerned. We 
think, however, as an error has existed in 
the mind of the Supreme Court, it would bo 
too much to shut out the party from the 
right of appeal: we, therefore, with great 
reluctance, are dispose to grant the right ; 
but considering that the Company have not 
been so alert in prosecuting this petition as 
they ought to have been, because our deci¬ 
sion was pronounced on the 2nd of February, 
and it is not till October that they take any 
steps to procure the indulgence they ask, 
and that in the meantime orders have been 
pronounced by this Board to lodge their case 
upon the appeal then laying before the Board, 
and no notice was taken of those orders, nor - 
any application made for the indulgence 
they ask ; under these circumstances, it is 
impossible to grant this indulgence, but upon 
the terms of their paying not only the costs 
of this application, but any costs that may 
have been incurred since February, 1825, and 
which may in the event have been incurred 
unnecessarily. I mean as to the printing of 
their cases in the present form, which, I dare 
say, are directed only to the decree upon 
further directions, and, therefore, further ex¬ 
pense must be incurred in preparing addi¬ 
tional cases applicable to this point, which 
appears of the greatest importance in the 
case, namely, the validity of the Jaghire. I 
suppose there can be no question as to the 
part of the costs they ought to pay; the 
parties ought to be fully indemnified for all 
the costs that have been incurred in conse¬ 
quence of the delay that has taken place, 
and the costs of this application. 

The appeal from both decrees being ad- 
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, in their case submitted 
jht to be reversed, and re¬ 
lied upon for the following reasons :— 

First,—That the assumption of the Go¬ 
vernment of the Carnatic in 1801, was en¬ 
tirely a political measure, carried into effect 
by the Governor in Council of Madras, for 
enforcing Treaties made with the Nawabs as 
reigning Sovereigns, by the Appellants, in 
exercise of the powers of Government de¬ 
legated to them by Royal Charters and Acts 
of the Legislature j and that the disposses¬ 
sion of Assim Khan, and the other Jaghirc- 
clars and grantees of the public revenues of 
the Carnatic, formed part of such assump¬ 
tion ; and they submitted that Assim Khan, 
under whom the Respondents claimed, never 
was possessed of the Jaghire after the as¬ 
sumption of the Carnatic by the Governor in 
Council of Madras ; that the acts of resum¬ 
ing the Jaghires of the Carnatic, and of re¬ 
granting to Kullee Moolah Khan the Jaghire 
in question, being political acts, had been 
sanctioned and confirmed by the department 
of the British Government expressly ap¬ 
pointed by the Legislature for the superin¬ 
tendence and control of all political acts of 
the Governors in Council of the Appellants in 
India—namely, the Commissioners for the 
affairs of India. That by the 53rd Geo. III., 
c. 155, the British Legislature vested in the 
East India Company all the territorial ac¬ 
quisitions then under their Government, with 
the revenues thereof, for a term then un¬ 
expired, and thereby confirmed the acquisi¬ 
tion and occupation by the East India Com¬ 
pany of the Carnatic, and the disposition of 
the Jaghires of that country made by the 
Appellants ; and that the acts of resumption 
and re-grant of the Jaghire not being trans¬ 
actions of the Appellants in their character of 
a commercial Company, but being such 
political acts as aforesaid, carried into effect 
by the authorities legally constituted in that 
behalf, and sanctioned as aforesaid, were 
matters wholly foreign to the jurisdiction of 
a Municipal Court, erected for deciding 
causes between subjects of the British Crown, 
in cases of ordinary right within its jurisdic¬ 
tion. 

Second,—That without examining how 
far the extensive powers vested in the Ap¬ 
pellants, by their Charters from Charles II., 
William III., and Queen Anne, and recog¬ 
nised by various Acts of Parliaments, were 
virtually abridged and modified by the en¬ 
actments of the Statute, 13th Geo. III., c. 
63, which Statute commenced a system of 
Parliamentary regulation of the Government 
of India, or by the Act of 24th Geo. III., 


c. 25, and subsequent Acts constituting the 
Board of Commissioners for the affairs of 
India, it was beyond question that the power 
of concluding Treaties with Native Princes 
on behalf of the Appellants was vested in 
the Governor in Council of Madras, with the 
approbation of the Governor-General of 
India, in the year 1801, when the Governor 
in Council, with the sanction of the Governor- 
General at Fort William in Bengal, conclude 
ed the Treaty with the Nawab, ceding the 
Carnatic to the Appellants. That the Treaty 
of 1801, transferred to the Appellants, with¬ 
out any exception whatever, the sole and 
exclusive administration of the Government 
of the Carnatic, together with the full ex¬ 
clusive right to the revenues thereof, subject 
to a provision of one-fifth for the mainte- 
tenance of the Nawabs; the Appellants by 
Article 9, engaging to take into considera¬ 
tion the situation of the families of the late 
Nawab , and of the principal officers of the 
Government, and to provide them a suitable 
maintenance ; a stipulation which would 
have been nugatory if the Jaghires had been 
considered as private property, or had been 
intended to be secured to the Jagliireclars . 
That the treating powers, in concluding the 
Treaty of 1801, obviously intended to include 
in its operation the Jaghires of the Carnatic, 
as would manifestly appear from a compa¬ 
rison beween the language of that Treaty, 
and that of former Treaties between the 
Nawab and the Appellants. That, in the 
Treaty of 1787, forming the basis of arrange¬ 
ments for the joint defence of the Carnatic, 
between the Appellants and the Nawab in 
the event of war, the 9th Article stipulated 
that the Nawab should pay four-fifths of hie 
revenue to the Appellants, which four-fifths 
were to be taken After deducting from his 
whole revenue 2,13,431 pagodas annually, 
for Jaghire to the family of His Highness, 
and 21,366 pagodas annually for charities ; 
a deduction evincing that the Jaghires grant¬ 
ed to the family were still considered part 
of the public revenue, and would have en¬ 
tered into the amount thereof, had they not 
been expressly excepted. And that the 
next Treaty of 1792, between the Nawab 
and the Appellants, instead of providing a 
war subsidy from the Nawab, provided that 
in the event of war, the Appellants should 
enter into full authority over the Carnatic, 
and collect the revenues during the war, 
except the Jaghires of the Nawab's family of 
the amount of 2,13,911 pagodas , which on 
the condition of the good behaviour of the 
Jaghiredars , and of their fidelity to the 
Nawab, should be continued to them, sub- 
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jecTto the pleasure of the Nawabs. And the 
Appellants submitted, that the last mention¬ 
ed Treaty .being made three years subse¬ 
quently to the Ncnoab Wallajah’s grant to 
Asgim Khan, clearly manifested not only 
that without the exception, Jaghires of all 
kinds (including even those of the Nawab s 
family) would have been subject to the oc¬ 
cupation of the Appellants in the event of 
war ; but also, by the limited terms of the 
exception, it must be inferred that the treat¬ 
ing powers never intended to except or pro¬ 
tect the Jaghire of Assim Khan, or any other 
Jaghiredars , except the members of the reign¬ 
ing family. And it was further submitted 
by the Appellants as manifest, that the 
cession made by the Treaty of 1801, contain¬ 
ed no exception (while the former Treaties 
contained such exceptions as aforesaid) and 
was unlimited and unqualified, that the Jci- 
ghires of the Carnatic were intended to pass 
with the general revenues to the Appellants, 
while the family and the Jaghiredars, and 
officers of the Nawab , were to look for pro¬ 
visions to the Appellant’s engagement under 
the 9th Article of the Treaty. 

Third,—That the Supreme Court at Mad¬ 
ras in making the decrees, exceeded its 
-jurisdiction, as the same was prescribed and 
defined by the Acts of 37th Geo. III., c. 142, 
and 39th & 40th Geo. III., c. 79, and by the 
Letters Patent constituting the Court. That 
the 37th of Geo. Ill, c. 142, sec. ii., recited 
in the 39th & 40th Geo. III., c. 79, and 
Letters Patent, expressly provided that the 
Recorder’s Court of Madras “ shall not have 
or exercise any jurisdiction in any matter 
concerning the revenue under the manage¬ 
ment of the Governor in Council respectively, 
either within or beyond the limits of the said 
town of Madras, or the forts or factories 
subordinate thereto, or concerning any act 
done of the Governor or Council.” That by 
the Act, 39th & 60th Geo. III., c. 97, sec. 2, 
His Majesty was empowered to erect the 
present Supreme Court at Madras, to consist 
of such persons, and to be invested with such 
power and authorities, privileges and immuni¬ 
ties, for the better administration of the same, 
and subject to the same limitations, restric¬ 
tions and control within Fort St. George, the 
town of Madras, and factories subordinate 
thereto, and within the territories which now 
are, or hereafter may be, subject to, or depen¬ 
dent on, the Government of Madras, as the Su¬ 
preme Court of Judicature at Fort William in 
Bengal, by virtue of any law now in force 
and unrepealed, or by that Act did consist 
of, is invested with, or subject to, within Fort 
William, or the kingdoms or provinces of 
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Bengal, Behar, and Orissa. That the Act 
of the 21st Geo. III., c. 70, which was pass¬ 
ed for the purpose of amending and explain¬ 
ing the 13th Geo. III., c. 63, under the 
authority of which the Supreme Court at 
Fort William was erected, and for regulating 
the jurisdiction of that Court, contained a 
clause (sec. 8) similar to the above mentioned 
clause of the 37th Geo III., c. 142, sec. II., 
and the Letters Patent of the 26th December 
(41st Geo. III.,) establishing the Supreme 
Court at Madras, contained a clause precisely 
in the same words as the last-mentioned 
clause of the 37th Geo. III., c. 142, regulat¬ 
ing the jurisdiction of the Recorder’s Court. 
That neither Assim Khan, nor Kullee Moolah 
Khan, either uuder the Government of the 
Nawab , or of the Appellants, was ever pos¬ 
sessed of or entitled to any land whatever by 
virtue of the Jaghire in question. That the 
Jaghire consisted of the Government share 
of the produce of the Jaghire lands, and con¬ 
sequently passed to the Appellants as part 
of the public revenues of the Carnatic, and 
became public revenue of the Appellant’s 
Government, under the management of the 
Governor in Council of Madras. That the 
Appellants grant to Kullee Moolah Khan was 
a grant of a part of such public revenues to 
him as Jaghiredar , and the Jaghire remained 
public revenue in the hands of the grantee, 
and exempt from all taxes and charges to 
the State, in the same manner as when the 
revenue was in the hands of the Govern¬ 
ment itself. That the Appellants upon the 
re-grant to Kullee Moolah Khan reserved to 
themselves their present interest in part of 
the revenues which had not been excepted 
in the grants to Assim Khan: namely, the. 
Sayer, salt aud saltpetre. That the Appel¬ 
lants by the terms of such re-grant, gave 
to Kullee Moolah Khan an interest in the 
Jaghire of an ordinary Jaghiredar only, 
without any term of perpetuity, and were, 
therefore, entitled to the terms of such re¬ 
grant (whatever might be the construction of 
the Perwannahs of the Nawabs ,) to resume 
such Jaghire as part of the public revenues 
under all the circumstances in which an ordi¬ 
nary Jaghire is resuniable. That the Appel¬ 
lants, therefore, submitted, that the decrees 
had been made upon matters concerning the 
revenues under the management of the 
Governor in Council at Fort St. George, 
which were expressly excluded from the 
jurisdiction of that Court, and that the Court 
had no authority to decree that the Perwan¬ 
nahs of the Naivabs were valid and subsisting 
after the assumption of the Carnatic, or to 
decree a partition of the Jaghire , or to ap- 
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point a receiver of the rents or profits thereof. 

That if the Appellants’ Government had 
altogether refused to renew the grant of the 
Nawabs, either to Assim Khan, or to Kullee 
Moolah Khan after his death, it could hardly 
have been contended that the Appellants 
would be compellable so to do by a suit in 
the Supreme Court; and yet the decrees pro¬ 
ceeded upon the principle of establishing the 
Perwannah of the Nawabs as perpetual 
grants, and of invalidating the limited re¬ 
grant of the Appellants. That if the autho¬ 
rity of the Supreme Court to make these de¬ 
crees could be maintained, it might by parity 
of reasoning be contended, that the whole 
settlement of the Carnatic, after its assump¬ 
tion by the British Government, might be 
revised by the Supreme Court, and that suits 
might be entertained upon the complaints of venues, 
all the former subjects, or the representatives 
of former subjects, of the Naivabs, who might 
be dissatisfied with the arrangements then 
made, though sanctioned by the executive and 
controlling authorities appointed by the Le¬ 
gislature. That the field of litigation which 
would thus be opened upon every accession 
of territory to the several Presidencies in 
India, might easily be imagined, but from 
entering upon which, the Appellants sub¬ 
mitted that the Supreme Courts at those 
Presidencies were equally excluded by prin¬ 
ciple and the provisions of the Legislature. 

Fourth,—That if the Supreme Court at 
Madras was authorized to take cognizance of 
the subject-matter in dispute relating to the 
Jaghire , the case did not justify the decrees 
which had been made, by which effect and 
validity have been given to the Perwannahs 
of the Nawabs , as grants in perpetuity, not¬ 
withstanding the transfer of the Carnatic to 
the Appellants, and their resumption of the 
Jaghire. That notwithstanding the language 
of the Perwannahs expressive of perpetuity, 
such grants according to their general accep¬ 
tation in India, the known and constant usage 
and practice of the Carnatic and other Indian 
States, and also from the nature of the sub¬ 
ject-matter granted, were resumable upon a 
change of sovereignty, and could bo deemed 
perpetual. That although the language of 
the grants might seem to convey a pro¬ 
prietary interest in the soil, yet the grantees 
confessedly possessed no such interest, the 
subject-matter of the grant being a mere 
Jaghire , or portion of public land revenue 
together with the Government powers of 
collecting the same, and that as Assim Khan 
never entered into possession of anything 
beyond such Government portion of revenue, 
the Ryots or land owners remained in pos¬ 


session as before. That the grants, there¬ 
fore, being of the nature above-mentioned, 
must, according to the character and usage 
of the Indian Governments, be determinable, 
if not at pleasure, at least upon the death of 
the grantiug Sovereign, or the change of 
dynasty. That such grants being in Enam, 
namely, gratuitous, and not subject to any 
payment or other render to the State, being 
the ordinary mode of conferring stipends on 
the officers and dependents of the native 
Princes ; from their nature could not extend 
beyond the life of the granting Prince with¬ 
out often leaving his successor deprived of 
the revenues necessary for the purposes of 
Government, and without often leaving in¬ 
dividuals hostile to the existing Government 
in possession of the large portions of its re¬ 
venues. That when the executive and legis¬ 
lative powers were united in the Sovereign 
Prince, as they always were in India, there 
were no means by which the State could be 
protected from extravagant grants by the 
reigning Sovereign, and the resumption of 
such grants by thfe successor, and the resum¬ 
able nature of the grants in question further 
appeared from the actual re-grant upon the 
death of Wallajah, the first granting Nawab, 
to Assim Khan, by Omdut-ul-Omrah, the 
succeeding Sovereign. 

Fifth,—That the laws and usages of Ma- 
homedan States respecting grants of Jaghires , 
the nature of Altumghali grants, the precise 
estate and interest conveyed by such grants, 
and the powers of resumption or revocation 
belonging to the Sovereign grantors, were 
matters respecting which there was no suffi¬ 
cient evidence on which the Court below 
could make the decrees appealed against, and 
that the Court ought to have directed issues, 
in order to ascertain the facts, and especially 
the laws and usages of the Carnatic, and 
ought not to have decided a question of such 
magnitude and of so much novelty and per¬ 
plexity without granting such issues. That 
certain questions relating to the Mahomedan 
law propounded to persons in Bengal, with 
the answers of such persons thereto, which 
had been annexed to the proceedings trans¬ 
mitted by the Supreme Court, formed no 
part of the proceedings in the suit appealed 
from, nor were such questions propounded 
by any party in that suit, nor was any op¬ 
portunity afforded to the Appellants to dis¬ 
cuss, by argument, the effect of the answers 
therto ; consequently, that nothing contained 
in those answers ought in any degree to have 
influenced the judgment of the Court in pro¬ 
nouncing the decrees, nor ought the same to 
affect the judgment of the Court of appeal. 
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Sixth,—That the right of the Appellants 
to object to the decrees of the Court by ap¬ 
peal could not be resisted upon the ground 
that the Appellants had no interest in the 
same, and that the question therein merely 
regarded the relative rights and interests of 
Kullee Moolah Khan, and his brothers and 
sisters; since the Appellants’ Government, 
which, previously to the re-grant by Kullee 
Moolah Khan, had actually resumed the Ja- 
ghire, and received the revenues thereof for 
several months from the time of the assump¬ 
tion of the Government, only gave to Kullee 
Moolah Khan a portion of the subject-matter 
of the Nawab's grants, reserving to the Ap¬ 
pellants the important articles of Sayer , salt 
and saltpetre duties and also limited the 
grant of the grantee to the interest of an 
ordinary Jaghiredar , without any expressions 
of perpetuity (such as were contained in the 
Nawab's grants), and also granting such 
limited interest to Kullee Moolah Khan alone, 
as the mere object of the Appellants’ favour, 
to the exclusion of the co-heirs of Assim 
Khan; whereas, by the decrees of the 
Supreme Court, the co-heirs were liolden, ac¬ 
cording to the Mahomedan law, to be entitled 
to shares in the Jaghire , and the Appellants 
were actually deprived of the Sayer duties 
reserved to them by the re-grant, and of the 
right of resumption of the Jaghire, either at 
pleasure or on the decease of Kullee Moolah 
Khan. 

The Respondents contended, that the de¬ 
cree appealed from ought to be affirmed, for 
the following reasons :— 

First,—Because the Supreme Court of Ju- 
dicature at Madras was a Court of compe¬ 
tent jurisdiction to decide the matters in dis¬ 
pute between all the parties to the cause 
touching their rights to the Jaghire in ques¬ 
tion. 

Second,—Because the grant made by the 
Nawabs, Wallajah and Omdut-ul-Omrah, to 
Assim Khan, were satisfactorily proved by 
the evidence to be grants in Altumghah 
enam; and it was established that, according 
to the law and usage of the Carnatic, such 
grants conveyed to the grantee an indefea¬ 
sible interest in perpetuity hrrthe subject of 
the grant, and that upon his death, it be¬ 
came divisable amongst the members of his 
family, in the shares and proportions de¬ 
clared by the decree of the 22nd of May, 
1820. 

The Appeal was argued by 

The Solicitor-General (Sir N. Tindal ), Mr. 
Serjeant Bosanquet, and Mr. Serjeant Spankie, 
for the Appellants ; and by 
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Mr. Nome, K. C., Dr. Lushington, and Mr. 
N. Brougham , K. C., for the Respondents. 

Upon the case being opened the Board 
directed the argument to be confined to the 
question of jurisdiction of the Supreme Court 
at Madras to entertain the suit, independent 
of the merits. 

It was argued upon this point that it was 
a question upon the construction of Treaties 
between two absolute Governments, and not 
of contract between subjects of two States, 
and that in such circumstances, a Municipal 
Court had no jurisdiction ; it being a question 
of international law. That the assumption 
of the Government of the Carnatic in 1801, 
by the East India Company, was entirely a 
political measure, carried into effect by the 
Governor in Council at Madras, for enforcing 
Treaties made with the Nawabs of the Car¬ 
natic, as reigning Sovereigns, with the East 
India Company, in exercise of their powers 
of Government delegated to them by the 
Charters and Acts of Parliament referred to 
in the reasons of appeal, and that the act of 
resumption of the Jaghire by the East India 
Company was an act of Government not to 
be questioned in a Municipal Court. The 
cases of The Nuwab of the Carnatic vs. The 
East India Company (a), Le Caux ys. Eden (&), 
and Lindo vs. Rodney (c), were cited. 

The judgment of the Board was delivered 
by 

The Master of the Rolls (Sir John Leach ) : 

Their Lordships are of opinion, that the 
Treaty in question did vest the rights of 
Sovereignty in the East India Company, and 
that the East India Company, in the exercise 
of what they considered their right of Sove¬ 
reignty, resumed the Jaghire in question, and 
granted it to Kullee Moolah Khan, not in 
the form of the original grant to his father, 
but in terms totally different, being for life 
only ; and that they reserved to themselves the 
Sayer and other revenue duties. It is in effect 
the same thing, as an act of Sovereignty, as 
if it had been granted to a mere stranger, 
and no further confirmation of the title of 
Assim Khan than such a grant had been 
made. Their Lordshi ps are of opinion, there¬ 
fore, that the Supreme Court of Madras had 
no authority to question an act of Sovereign¬ 
ty exercised on the part of the East India 
Company, and they are confident that the 
motives as they appear upon the papers here 


(a) 2 Ves- Jun. 56. S. C. 4 Bro. C. 0. 180. (b) 
Doug. 594. (c) lb. 612, n. 
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were motives strictly just, and that the effect 
■>f the law as it prevailed under the Nawab 
of the Carnatic, could not be examined into 
by the Supreme Court : they must, therefore, 
reverse the judgment complained of ( a .) 

3 rd February , 1835. 

ON APPEAL FROM THE SUDDER DE- 
WANNY ADAWLUT OF BENGAL. 

Lall Dokul Sing, son and ) 
successor of Bickreemajut > Appellant , 

Sing, deceased, ... j 

versus 

Lall Rooder Purtab Sing,! 
son and successor of Lall V Respondent. 
Isruj Sing, deceased, ... J 

This case which was originally instituted in the 
Zillah Court at the time when no Regulation exist- 
ed applicable to the case but sec. 8 of Reg. II. of 
1803, but which having been appealed from the 
Zillah Court, waspending at the time that Reg. II. 
of 1805 was passed, amending the Reg. II. of 1803, 
was held to be subject to the Reg. of 1805, and the 
Defendants, who were in wrongful possession, were 
held not entitled to the benefit of the limitation. 

Mr. Justice Bosanouet : 

Their Lordships are of opinion in this case 
that the decree of the Sudder Dewanny 
Adawlut ought to be reversed. 

This case involves two questions. The 
first of them regards the construction and 
effect of the Regulations of limitation in the 
years 1803 and 1805. This suit was com¬ 
menced in the year 1803. In the month of 
August the plaint was filed in the Zillah 
Court, and at the time there was a Regulation 
in operation passed in that year, passed very 
shortly after this territory had come under 
the Government of the East India Company. 
By that Regulation it was generally provided 
that the suits of which the cause of action 
had accrued more than twelve years, could 
not be supported in the Courts to which that 
Regulation applied ; and upon the foundation 
of that Regulation the Zillah Court decide, 
and decide very properly, that this suit could 
not be entertained. From that decision of 
the Zillah Court, the Plaintiff below thought 
it proper to appeal, and he appealed to the 
Provincial Court; and at that time it is per¬ 
fectly true that there was no other Regulation 
in operation but that of the year 1803, and 
that has occasioned certainly a singularity in 
the circumstances of this case, that, at the time 

(a) See the oase of Sparrow vs. Tanajeo Rao Raja 
Sirke, 2 Borr. Bom. Cases, 458; and also Gleig’s 
Life of Sir Thomas Monro, vol. ii. p. 314. 


when this appeal was instituted, if that cause 
had come on for immediate hearing, the 
effect of that would have been that the Pro¬ 
vincial Court, upon appeal, would have been 
bound to confirm the opinion of the Zillah 
Court. But even then it must be remember¬ 
ed that an appeal was taken from the Pro¬ 
vincial Court to the Sudder Dewanny Adaw¬ 
lut, and therefore that argument goes no 
farther, for the same course would have 
prevailed exactly if the Regulation of 1805 
had happened to have passed between the 
decision of the Provincial Court which took 
place in the year 1806 and the appeal to the 
Sudder Dewanny Adawlut. We have there¬ 
fore to consider, what is the true construction 
to be put upon the Regulation of 1805 ? 

Their Lordships do not think it necessary 
to enter into the consideration of the general 
question that has been raised, Whether, 
where an Act of limitation has been repealed, 
that repeal taking place at a period in a suit 
between its commencement and its final 
determination, is or is not to affect the deci¬ 
sion upon appeal, either confirming or revers¬ 
ing the original decree in the suit which 
took place at the time when that repeal had 
not been made ? because their Lordships are 
of opinion that this case turns upon the 
particular words of this Regulation. The 
Regulation itself provides that the limita¬ 
tion of twelve years fixed by Section 14, Re¬ 
gulation III., 1793, and Section 8, Regulation 
VII., 1795, and Section 18, Regulation II., 
1803, which is the Regulation in question, 
shall also not be considered applicable to any 
private tl claims of right to any lands, houses, 
or other permanent immoveable property, 
if the person or persons in possession of such 
property, when the claim of right thereto 
may be preferred in a competent Court of 
Judicature, shall have acquired possession 
thereof by violence, fraud, or by any other 
unjust dishonest means whatever.” That 
is the first case. “ Or if such property shall 
have been so acquired by any other person or 
persons from whom the actual occupant or 
occupants may have derived his or their title, 
and shall not have been subsequently held 
under a just and honest title (such as inherit¬ 
ance, purchase, fair donation, or any other 
fair title believed to have conveyed a right 
of possession and property) during a period 
of 'twelve years antecedent to the time of 
preferring a claim of right thereto in a com¬ 
petent Court, provided that such violent, frau¬ 
dulent, unjust, or dishonest acquisition be 
established to the^satisfaction of the Court in 
which the claim may be preferred.” Throw¬ 
ing, therefore, the burden of that proof upon 
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tlie party who claims the benefit of the ex¬ 
ception from the general provision in the 
Regulation; and then it goes on to say : “ Or 
if the suit be appealable to the satisfaction 
of the proper Court of Appeal.” Now, in 
construing those words, we must have some 
reference to the state of things at the time, 
or shortly before the time, when this Regula¬ 
tion passed. It has already been observed 
that the territory to which the property 
relates had very shortly before come under 
the Government of the East India Company, 
at the time the first of those Regulations 
passed in 1803. Previous to that time there 
were no Courts established of sucli a descrip¬ 
tion as the regular Courts which have been 
established by the Company. I do not mean 
to say that there were no Courts of some 
kind, at least under the Government of the 
Sircar, or whatever the Government of the 
country might be at the time, but there were 
not Courts established of the description 
which have since been established in this 
territory. The first Regulation is made 
almost immediately after those parties came 
into possession of the property, and then, 
within two years, it is found necessary to 
correct that Regulation, because it was found 
that the Regulation was much too general, 
and a very short period elapsed during which 
suits could be commenced in any of those 
Courts ; and I conceive, therefore, that the 
meaning of those words is this (and I believe 
their Lordships entertain no doubt upon it,) 
that if the suit had been instituted and in 
the course of appeal in the interval, the 
benefit of this correction which was made of 
the original Regulation should be given to 
parties who availed themselves of that ; and 
therefore it is that their Lordships think that 
this case, which w~as originally instituted in 
the Zillah Court at the time when no Regula¬ 
tion existed applicable to the case but that 
of 1803, but which having been appealed 
from the Zillah Court, was still pending at 
the time this Regulation of 1805 passed, is 
still subject to the Regulation of 1805, and 
that Regulation is to be taken cognizance of 
by the Court of Appeal. 

If that be the true construction of the Act, 
the question is, Whether that Regulation, so 
corrected, does or does not apply to the 
present case ? With respect to that there 
is no question ; nor is it a matter of dispute 
that this property, which is the subject of 
the present suit, was taken possession, of 
by force and violence. On one side, it is 
said, by the illegal force and violence of the 
person who was the ancestor of the present 
Respondent; and on the other side it is said, 


though true it is it was taken possession of 
by force and violence,%yet it was by act of 
the reigning Government, and he was put in 
possession of it by the reigning Government. 
That certainly, if it was so, would be fairly 
within the meaning of this exception. 

The facts of the case, then, are these. Lall 
Oodwunt Sing took possession of this proper¬ 
ty about twenty-six years before the time 
when this suit was instituted, or before the 
Regulation passed ; he continued in posses¬ 
sion of that property for a considerable 
length of time ; he died ten years before the 
suit was instituted ; and after liis death, the 
person who was the immediate Respondent, 
Lall Isruj Sing, succeeded him. 

It is contended, however that, although 
the father had not died more than ten years 
before the institution of the suit, yet that 
there was evidence from which we are called 
upon to draw the conclusion that he was in 
possession previous to the death of his father 
for some years. And certainly there are 
some witnesses, on the part of the Respondent, 
who speak to that circumstance ; and there¬ 
fore it is said that he would come within the 
second provision of this Act, even supposing 
the father to have not been bond fide in pos¬ 
session himself ; that he would be the person 
succeeding under a title which he might sup¬ 
pose to be a fair title. With respect to that 
fact, it is remarkable that neither of the 
Courts at all proceed upon any such ground, 
and the decree of the Court of Sudder De - 
wanny Adawlut expressly proceeds upon the- 
ground that he states that lie was in posses¬ 
sion for ten years; and I think we cannot 
ourselves, looking through the evidence in 
this case, feel ourselves warranted in draw¬ 
ing any other safe conclusion than that of 
the Respondent having come into possession 
upon the death of his father. It has already 
been observed by his Honor the Vice-Chan¬ 
cellor, in looking through the testimony of 
the witnesses, that the periods of time to 
which they respectively depose are so differ¬ 
ent that it is quite impossible to place any 
reliance upon any definite number of years 
to which they are speaking, and therefore I 
think we must assume that the Court of 
Sudder Dewanny Adawlut came to the con¬ 
clusion that the possession was a possession 
of ten years. 

Then comes the question, What was the 
nature of the possession of the father and 
son that is, Lall Oodwunt Sing and Lall 
Isruj Sing ? The father came into possession, 
it is admitted, by a force which took posses¬ 
sion of this property and pulled down the 
buildings ; and on one side it is said that 
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this was by a force of his own ; and on the 
other it is said that it was by a force of the 
Government, who directed him so to do, and 
that he was acting therefore under public 
authority. The Court of Sudder Dcwanny 
Adawlut, in their judgment upon this sub¬ 
ject, state the length of possession to have 
been, I think, a period of twenty years, and 
the son to have been in possession ten years. 
They say this : “ It was clearly proved that 
Lall Oodwunt Sing, the grandfather of Lall 
Isruj Sing, the father of the Appellant, was 
confirmed, with the approbation of the 
NawaVs Vizier , the then ruler, in the posses¬ 
sion of the zemindary in dispute 1190, Fusty , 
a period of twenty years before the present 
suit was laid ; and from the evidence of wit¬ 
nesses, and the interrogations put to both 
parties, it is clear that Lall Oodwunt Sing in 
1200 Fusly, a period of ten years before the 
suit was instituted, having died, Lall Isruj 
Sing, in right of inheritance, remained 
possessed of the zemindary left by his grant- 
father, from that time up to the date of the 
plaint in this cause.” So that they state him 
to have come in by inheritance, and they 
rely upon the nature of the inheritance by 
the father. 

The other ground which is. relied upon for 
shewing the possession of the father, was his 
pemvanna, which is stated in this decree. In 
the argument it is not denied that the effect 
of this perwanna is a mere matter of revenue, 
and that the object of this is to have the 
revenue collected from the person, whoever 
it may be, who is in possession of the zemin¬ 
dary. That this person was in possession 
of the zemindary and he had been so a con¬ 
siderable time, there is no doubt; but it is 
clear that the party himself did not rely upon 
that perwanna. Though it was undoubtedly 
a part of the evidence to shew that he was 
the person who was in possession at that 
time, yet that is not the evidence upon which 
be professes to rely, for the purpose of shear¬ 
ing that that possession commenced legally, 
that is, by the authority of the State, al¬ 
though he would be entitled to claim the 
benefit of it. For that purpose he puts for¬ 
ward the order of the State, which he calls 
the Royal Sooka, for the purpose of shewing 
how his possession commenced, and this is 
the document which is set forth in the papers 
bearing on the envelope the seal of Ahmud 
Shah Badsha Ghazi, and is addressed to Lall 
Oodwunt Sing. It is in these terms : “ From 
the arzee of Kajeh Ahmud, who was sent 
with orders from the presence, for the pur¬ 
pose of expelling Bickrernajeet and razing 
his forts, as a punishment for plundering a 


merchant’s property, it is ascertained by the 
Huzzoor that you accompanied the Khajeh 
aforesaid, and used great exertions in ex¬ 
pelling him and destroying his forts : the 
zemindary of taloolc Deya is therefore con¬ 
ferred by the Huzzoor on you ; and it is ex- 
.pected that, after having offered your thanks 
for the favor conferred, and having settled 
the malgoozary , you make such arrangements 
that no mark of him or his family remain in 
that district, that it may be an example to 
others also that you remain obedient to the 
will and orders of the Huzzoor .” This is the 
execution which this person is directed to 
put in force for the purpose of punishing a 
public offender. 

Now, that document is confessedly tested : 
an investigation into its character has been 
instituted, and that document turns out to be 
a palpable forgery. Under these circum¬ 
stances, what reliance can be placed upon 
other testimony ? On this part of the sub¬ 
ject there is a good deal of testimony with 
respect to the manner in which this property 
was originally taken possession of, and the 
period at which it was taken possession of. 
That it was taken possession of by force, the 
witnesses on both sides agree. The witnesses 
on one side say it was entirely by act of 
Oodwunt Rooder Sing himself; the others 
say that he was accompanied by soldiers, who 
were part of the Government force. Now, 
upon that testimony, supposing it to be 
equally balanced, we have a fact by which 
they attempt to turn, the balance, and that is 
forced. 

Under these circumstances, therefore, it 
appears to their Lordships that they can enter¬ 
tain no doubts that this was an act of wrong, 
and being an act of wrong, the party in pos¬ 
session who committed that wrong is not en¬ 
titled to the benefit of the limitation, and 
that the party who came in upon his death 
not having been in possession under any sup- 
posable fair inheritance, he is not entitled to 
any favor. Their Lordships are of opinion, 
therefore, that the decree of the Sudder 
Dewanny Adawlut must be reversed. 

Mr. Millar. —I would apply to your Lord- 
ships that the appeal may be reversed with 
costs. In the last part of the decree they 
have ordered us to pay all the costs. 

The Vice-Chancellor. —Wo have simply 
affirmed the decree of the Provincial Court. 

Mr. Wigram. —But then we shall have to 
pay the costs of appeal to the Sudder Adaw- 
lut, because the whole thing has been carried 
on by forgery. 

Mr. Justice Bosanquet. —No. not the whole; 
there is forgery that is set out. 


Ill 
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The Vice-Chancellor. —The decree of the 
Provincial Court seems to us to be right, 
and that decree must be affirmed, and the 
decree of the Sudder Deioanny Adawlut re¬ 
versed. 


21st May, 1835. 

ON APPEAL FROM THE SUDDER DE- 
WANNY ADAWLUT OF BOMBAY. 

Lalla Chooneelal Nagindas, Appellant, 

versus 

Sawaechund Namedass, ,,, Respondent. 

A genuine and duly attested deed of sale, though 
not of a complete and final character, the parties 
contemplating the execution of a more formal con¬ 
veyance is not invalid, and is sufficient to bind the 
property, and to give to the purchaser the right to 
demand a specific performance of the contract, and 
the execution of such further assurances as might 
be deemed necessary to invest him with a complete 
title to the property. Such a deed is to prevail 
over any intermediate attachment for debts of the 
origiual proprietor. 

Mr. Justice Vaughan : 

The Lords of the Council are unanimously 
of opinion in this case that the judgment of 
the Sudder ■ Adaiolut should be reversed and 
the judgment of the Zillah Court affirmed. 

It appears that the Respondent, being a 
creditor of Selool Moleswar for 2,785 rupees, 
on the 29th March 1819 obtained an order 
from the Zillah Court of Kaira, in the na¬ 
ture of an attachment upon three houses si¬ 
tuate in Oomrut, the subject of the present 
appeal; that, on the 4th of May 1820, he ob¬ 
tained a further order from the same Court, 
authorizing the sale of those houses for the 
purpose of satisfying that debt. The usual 
notice was given, requiring all persons who 
had any claims upon this property to appear 
and establish them. More than a year elaps¬ 
ed after the order for the attachment issued, 
before any step was taken or claim made by 
the Appellant, who, on the 17th of May 
1820, presented a petition to the Zillah Court, 
praying that the sale of the houses might be 
stayed, and thereupon filed his plaint in the 
same Court, insisting upon his claim to the 
property in question, as having been the 
bond fide purchaser of it from Selool Moles- 
war, under a deed of sale executed by him to 
the Appellant, on the 31st March 1819 ; that 
the consideration for the purchase was a debt 
of 5,801 rupees due from Selool Moleswar to 
the Appellant and 200 rupees paid in cash, 
making together the amount of 6,001 rupees, 
the then fairly estimated value of the three* 



houses ; that, being a travelling Maharajah 
and not an inhabitant of Oomrut, he was ig¬ 
norant of the Respondent’s proceedings until 
long after the attachment had issued. Upon 
his plaint being instituted in the Zillah Court, 
the Respondent denied the validity of this 
deed of sale, insisting that it was not a ge¬ 
nuine but a false and fabricated document, 
and that no witnesses attested the execution 
of it. The case appears to have undergone a 
very full and careful investigation in the 
Zillah Court, where four witnesses were exa¬ 
mined upon oath, who, in the judgment of 
that Court, satisfactorily established the due 
execution of the deed. 

From this decree of the Zillah Court the 
Respondent appealed, and on the 6th January 
1823, the appeal was heard before the Third 
Judge of the Sudder Adaiolut, when no fur¬ 
ther evidence was adduced ; but that Judge 
not being satisfied, upon the inspection of 
the instrument, that it was written at the 
time therein set forth, and because the Ap¬ 
pellant claimed under a deed, whereas he 
produced only an agreement, thought there 
was sufficient reason for submitting the ap¬ 
peal to the Full Court. The case was ac¬ 
cordingly submitted to a Full Court on the 
30th January 1823, when, without examining 
any witnesses, the Sudder Adawlut revers¬ 
ed the decree of the Zillah Court with costs, 
being of opinion that the deed in question 
was not so complete a document as to war¬ 
rant their interference with the attachment 
not having all the requisites of a sale. 

Upon a review of all the proceedings and 
of the evidence adduced in the different 
stages of the suit, from its commencement 
in the Zillah Court until the hearing of the 
present appeal, it appears that the Respon¬ 
dent relied upon the invalidity of the instru¬ 
ment of sale, contending that it was not a 
genuine laut a fabricated document; that it 
was not executed when it purported to bear 
date, and that it had no attesting witnesses 
at the time of its execution ; that it was not 
an absolute and final deed of sale, being only 
a satakut or preparatory instrument in the 
nature of articles of agreement, intended to 
be followed by the execution of a more 
formal conveyance, and therefore was in it¬ 
self of no validity to pass any interest in 
the property which was the subject matter 
of the appeal. 

The Lords of the Council are unanimously 
of opinion, that there is no solid foundation 
for any of these objections. And first, with 
regard to the objection, that it was not a 
genuine instrument. In the Zillah Court 
four several witnesses were examined, all 
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^-conburring in their -attestation of the fact, 
that the instrument was executed by Selool 
Moleswar at Baroda at the time when it^mr- 
ports to hear date, and under the circum¬ 
stances stated in their respective depositions; 
and when the Respondent was invited and 
challenged to contradict or impeach their 
testimony, and indulged with time abun¬ 
dantly sufficient for the purpose, he never 
produced even a single witness of any des¬ 
cription in the Zillah Court to repel the Ap¬ 
pellant’s claim. The opportunity of doing 
so was a second time offered to him when the 
appeal was heard by the Third Judge of the 
Sudder Adawlut, and again when the decree 
of the Zillah Court was reversed by the 
Sudder Adawlut after a hearing before the 
Full Court. 

The Lords of the Council are therefore of 
opinion that the facts and circumstances, as 
they regard the due execution of the deed, 
are conclusive in favour of the Appellant. 

As to the objection to the validity of the 
deed (assuming it to be genuine, and attest¬ 
ed in the manner deposed to by the four 
several witnesses in the Zillah Court) found¬ 
ed upon the fact of its not being a com¬ 
plete and final deed of sale, inasmuch as the 
parties contemplated the execution of a 
more formal conveyance, the Lords of the 
Council are unanimously of opinion that it 
was sufficient to bind the property, and to 
give to the Appellant the right to demand a 
specific performance of the contract, and the 
execution of such further assurances as 
might be deemed necessary to invest him 
with a complete legal title to the houses 
which were the subject matter of this ap¬ 
peal. * 

Under these circumstances, the Lords of 
the Council are of opinion that the sentence 
of the Sudder Adawlut ought to be reversed 
and the original sentence of the Zillah 
Court affirmed without costs. 

The judgment of the Sudder Adawlut re¬ 
versed without costs. 


The Vice-Chancellor : 


22 nd May , 1835. 

ON APPEAL FROM THE SUDDER DE- 
WANNY ADAWLUT OF BOMBAY. 

Malick Bapoo Meyan, ... Appellant , 
versus 

Hari-Walub Nagurdas, 


. Respondent. 

Appeal dismissed with costs, their Lordships 
being of opinion, upon the evidence, that the ge¬ 
neral release set up by the defendants could never 
have been contemplated by the parties to operate 
as a release of all demands. 

Ill 


Their Lordships in this case have the con¬ 
current judgments of two Courts below, who 
were much better able to appreciate the tes¬ 
timony of the witnesses than we are. The 
evidence of Mooteebliaee, certainly, in the 
clearest manner shews an account to have 
been settled in the Sumvit year 1866. He 
had an interest in the result of the suit, and 
he takes upon himself to say that the transac¬ 
tion in regard to the jewels took place in res¬ 
pect of the settlement of this very account, 
and that they were given in part payment of 
the balance j but these jewels are mentioned 
in the bond, and the bond was passed in 1863, 
and according to his statement the ornaments 
were given two years afterwards. The ba¬ 
lance itself was not, however, settled till 
1866, and so far from it being true that the 
ornaments were given two years after the 
bond, that it appears upon looking at that 
document, which is dated 1863, that it states 
the fact that, “ as security the following 
gold ornaments are lodged with you afte'r 
which follows a special description of them ; 
so that the documentary evidence, which 
cannot be falsitied, is quite at variance with 
that portion of Mooteebhaee’s evidence. It 
is evident, according to the way in which he 
represents the case, that even were it true 
that no direct authority was given to him in 
the first instance by Futteh Mahomed to 
settle the balance, yet that the balance, when 
settled, was recognized by him. 

The defendants below in the original ac¬ 
tion wished to have it represented that there 
was a general release, and a document is 
produced, which was executed in the Sumvit 
year 1874. Now, it is remarkable that they 
themselves, speaking of what appears upon 
the face of the bond as it is called in their 
answer to the original plaint, say, “The 
rupees 50, entered as having been paid, may 
have been due to him and paid ; we owe him 
nothing more. In proof of this, we had a 
claim on G-overdhun Asharara, in part of 
which he deducted rupees 50, and for the 
remainder he passed a bond ; and if Gover- 
dhun’s claim was on us, why did he pass the 
bond?” Now, that can refer only to this 
instrument of 1874, which is set out in page 
21 of the Appendix, and which appears to be 
anything but what is represented by the de¬ 
fendants in their own answer. With respect 
to the fifty rupees it says, “ fifty rupees for 
the Fusal of Sumvit 1874, are credited in 
part of uny demand.” The representation is, 
we had a claim upon him in payment of 
which he deducted 50 rupees, whereas, in 
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the^instrument, it appears that he had a 
large demand, in part payment of which he 
had credited 50 rupees. I make that obser¬ 
vation to shew that the defence must not 
only be false to a great extent, but false to 
the defendant’s own knowledge. 

This instrument, upon the face of it, ap¬ 
pears to relate to some transactions as to the 
villages, and to represent the mode in which 
the rent should be paid. Then there being 
these 50 rupees “ credited in part of ray de¬ 
mand,” it is said that the words, “ besides 
this there is nothing else,” which are written 
below the end of the instrument and not in 
any part of the body of the instrument where 
the transaction between the parties is con¬ 
tained, clearly shew a final settlement. It 
would appear most extraordinary that, where 
there was a foundation, at least, for a claim 
of nearly 4,000 rupees, in part payment of 
which 50 rupees had been given,the creditor 
should, without anything like a consideration 
or any equivalent, voluntarily execute a re¬ 
lease of the whole. If it was a release, as 
they contend, it must discharge not only the 
balance but the sum due in respect of the 
transaction upon which the jewels were 
pledged ; and if so, how did it happen that 
the jewels were not in the possession of the 
defendants but in the possession of Gover- 
dliun Asharam ? It appears to us that all 
these circumstances shew that that instru¬ 
ment never could have been taken as a re¬ 
lease generally of all demands; and what 
one of the witnesses says is scarcely credible. 
Umrut Lai Kandas says, “ In the month of 
Sravana (October) of the year 1874 I went 
to Dholka, to Shree Putraee, and Goverdhun 
Asharam had taken the village Kanaysin on 
lease, and Bapoo Meyan has an hereditary 
claim of custom (gras) upon the village of 
Kanaysin. Goverdhun said, ‘ I demand 8,000 
rupees ; instead of that money shall I collect 
the Kanaysin (duty) custom.’ Shree Putraee 
replied, ‘ The custom shall not be received 
by youin lieu of that demand.’ Then Shree 
Putraee settled that, on that demand, instead 
of 50 rupees he should receive 118 maunds 
of grain annually.” Now, this statement 
may be true, so far as it goes to represent 
some conversation, in which there may have 
been a representation that 8,000 rupees were 
due ; but it is utterly absurd upon the face 
of it, as representing the real state of the 
transaction, because, if there was a demand 
of 8,000 rupees, it is not in the least probable 
the parties should agree that, instead of 
there being 50 rupees paid, he should receive 
180 maunds of grain. Other witnesses have 
also been examined, whose evidence goes to 



shew that the origin of this instrument of 
1874 was in respect to the village Kanaysin ; 
but there is nothing to satisfy those who 
read the evidence that it could have been in 
the contemplation of the parties that it 
should operate as a release of all demands. 
It seems a very unfair defence to be set up 
by the parties, and therefore the appeal must 
be dismissed with costs. 


20 th June , 1857. 

Present : 

Members of the Judicial Committee ,—The Right 
Hon. the Lord Justice Knight bruce, the Right 
Hon. Sir Edward Ryan, the Right Hon. the 
Lord Justice Turner, and the Right Hon. Sir 
John Patteson. 

On Appeal from the Supreme Court of 
Bombay. 

Aga Mahomed Rohim Sherazee, Appellant , 
versus 

Meerza Ally Mahomed' l 

Shoostry and Beebee Ma- > Respondents . 
riam Begum, ...J 

Where two sums stood charged against the exe¬ 
cutor by the decree under appeal on account of the 
value of two vessels or the interest in them of the 
original executor, Held that, notwithstanding the 
language of the decree, it was, in the undoubted 
circumstances of the case, within the competency 
of the Master in taking account, and within the 
competency of the Court upon the report, to charge 
the executor as for their value in money, it being 
impossible to doubt that the original executor had 
possessed himself of the property, and that the pro¬ 
perty so possessed was not forthcoming and ac¬ 
counted for. 

Their Lordships, however, did not intend to rule - 
that, in all cases where an ordinary administration 
account has been directed, the value in money of 
the specific chattel shown to have been possessed 
by the executor, and not forthcoming, is to be 
charged against him. 

As to payments stated in the Schedule and in 
the discharge, it is competent to the executor to 
prove them made at other dates than those stated 
in the Sohedule and discharge. 

How far the inaccuracy of the statement as to 
dates might affect the costs is a different question 
from one of total disallowance. 

In this case the principal difficulty which 
their Lordships have felt has been with re¬ 
ference to the sums charged in respect of the 
two ships, the Travancore and the Harriet , 
viz., 98,773 rupees and a fraction in one 
instance, and 33,387 rupees and a fraction in 
the other. These two sums stand charged 
against the executor by the decision under 
appeal on account of the value of the vessels, 
or the interest in them of the original testa¬ 
tor ; and their Lordships are of opinion that, 
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notwithstanding the language of the decree, 
it was, in the undoubted circumstances of 
the case, within the competence of the Master 
in taking the account, and within the com¬ 
petency of the Court upon the report, to 
charge the executor as for their value in 
money, it being impossible to doubt that the 
original executor had possessed himself of 
the property, and that the property bo pos¬ 
sessed was not forthcoming and accounted 
for. Their Lordships do not say that, in all 
cases where an ordinary administration ac¬ 
count has been directed, the value in money 
of a specific chattel shown to have been pos¬ 
sessed by the executor, and not forthcoming, 
is to be charged against him ; they proceed 
upon the special circumstances of this case, 
in which the parties on both sides must be 
taken as acting on the common basis that the 
executor had possessed the property j that 
for every practical purpose it had ceased to 
belong to the estate ; and that for every 
material purpose it was to be considered as 
represented in money, the question being 
only one of quantum. 

Now, in the inventory of the estate filed 
by the late executor, a certain value had been 
set on these two portions of the property ; 
that value so set was prima facie evidence of 
the real value—very far from being conclu¬ 
sive—far from being under ordinary circum¬ 
stances, satisfactory evidence. But their 
Lordships have formed the opinion, though 
after some doubt and hesitation, that the 
executor of the executor so conducted him¬ 
self with reference to this matter as to leave 
the Master no alternative respecting the 
amount to be charged against him. 

The proceedings before the Master appear 
in his certificate, and especially in so much 
of it as is set forth in page 111 of the Ap¬ 
pendix. It appears thence that the atten¬ 
tion of the professional agent of the execu¬ 
tor, the Appellant, was repeatedly drawn to 
this particular question ; that it was repeat¬ 
edly suggested to him to consider whether 
he had evidence to produce, or would pro¬ 
duce evidence on this point. Either from 
inability or from unwillingness to produce 
that evidence, none such was produced ; and 
their Lordships’ conclusion is, that the 
Master had no choice except between not 
reporting at all as to this portion of the pro¬ 
perty, and acting on that test of the value on 
which he has acted j and their Lordships in¬ 
cline to the opinion that the Master has se 
lected the more correct alternative. 

Doubting, therefore, on the subject, but 
with an inclination of opinion in favour of 
the Master’s conclusion, finding that to bo 
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the conclusion of the Court, and the Respon¬ 
dents therefore in possession of the decision, 
their Lordships do not feel themselves war¬ 
ranted in disturbing it, and that part of the 
appeal must fail. 

The next and perhaps the more important 
question is as to the effect which has been 
given by the Master, and allowed by the 
Court, to errors in the dates ascribed to cer¬ 
tain payments, or alleged payments. In the 
“ Schedule” to the answer, and in the “ dis¬ 
charge,” certain payments had been mention¬ 
ed as made by the executor on account of 
the estate, at certain dates, for debts due. 
It appears that those payments were not 
made at those dates ; but the Appellant stated 
his ability to produce, and offered to produce, 
evidence for the purpose of showing that the 
payments were in fact made, either as includ¬ 
ed in greater sums or otherwise, but were in 
fact made on the very account charged at 
different dates. The Master, however, was 
of opinion that, although these alleged pay¬ 
ments were stated in the Schedule and in the 
discharge, yet it was not competent to the 
executor to prove them made at other dates 
than those stated in the Schedule and dis¬ 
charge. 

Their Lordships do not arrive at that con¬ 
clusion, although adopted by the Court upon 
the exceptions ; but on what particular 
grounds, or for what reasons adopted, they 
are not informed. Their Lordships are of 
opinion that, as to payments made ou account 
of just demands on the estate, which were 
stated in the Schedule and in the discharge, 
the executor was entitled to prove them if 
he could, as having been made at different 
times, it may be widely different from those 
alleged. How far the inaccuracy of the 
statement as to dates might affect the costs 
is a different question ; the present question 
is one of total disallowance. Those who are 
interested in the estate say that, because a 
payment was not made at the date assigned 
to it, therefore it ought to be taken as not 
made at all. Their Lordships are unable to 
follow that course of reasoning, and do not 
consider it warranted by any rule of pleading, 
of procedure, or of practice, and especially 
not by the authorities to which reference has 
been made on the subject. 

Their Lordships are of opinion, therefore, 
that it will be fitting that a declaration 
should be made as to this part of the case 
for the guidance of the Court at Bombay. 
With reference to the exceptions bearing on 
this matter, it will probably not be necessary 
either to allow or to even rule them, but the 
cause certainly must go back to the Master 
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for a review of his report. The effect must 
be, not merely to vary the order of Novem¬ 
ber 1856, but, as their Lordships at present 
view the matter, to reverse altogether the 
three subsequent orders under appeal ; they 
are founded upon the accuracy of those ac¬ 
counts, which at present, in their Lordships’ 
views, have not been proved to be ac¬ 
curate. 

On the question whether the payments 
can by sufficient evidence be established to 
have been made, as now alleged, their Lord- 
ships give no opinion. It is possible that 
the case may prove a total failure in this 
respect. Their Lordships proceed on the 
ground that the person claiming to prove 
the payments was stopped in limine without 
having been allowed an opportunity of hav¬ 
ing the weight and value of his evidence 
tested by the Court before which it was of¬ 
fered and desired to be laid, which Court, in 
their Lordships’ judgment, ought to have 
taken it into consideration. It follows al¬ 
most of necessity, from what has been stated, 
that it must be premature at present to dis¬ 
pose of any questions either of interest or of 
costs ; they must be reserved, notwithstand¬ 
ing the great length of time already consum¬ 
ed in the litigation. Their Lordships, how¬ 
ever, distinctly say that it is not their inten¬ 
tion, upon the present occasion, to make any 
order for refunding or bringing iuto Court 
any sums which have been paid or obtained 
under the orders as they exist. It will be 
for the Court at Bombay to consider how far, 
when these matters shall be brought before 
them, either at an earlier or a later stage, it 
may be required by justice to deal with a 
demand on the subject, if a demand shall be 
made. In the course of the argument, parti¬ 
cularly that of the Attorney-General, refer¬ 
ence was made to the possibility of charging 
the Appellant, the executor, with certain 
profits. Such a claim would be so far beyond 
the decree, and the scope of the proceedings 
hitherto, that their Lordships do not think it 
right to accede to that, and only now mention 
it in order that they may not be supposed 
not to have taken it into consideration. 

The Minutes of the order, the heads of 
which their Lordships have now stated 
through me, will require very careful atten¬ 
tion, aud their Lordships, therefore, suggest 
to the learned Counsel the propriety of pre¬ 
paring Minutes themselves on this founda¬ 
tion, which, if laid before their Lordships in 
a reasonable time, they will give their best 
attention to, aud they will, if necessary, 
hear Counsel on the subject. The Lord Jus¬ 
tice ( Turner ) is so good as to remind me of 



a point I had omitted. I had mentioned 
costs, but not those of the appeal. Their 
Lordships are of opinion that the costs of this 
appeal should be costs in this cause to be 
dealt with by the Court at Bombay as that 
Court shall deem iust. 

In obedience to the directions of their 
Lordships, the following Minute was pre¬ 
pared by Counsel, and approved by the 
Board, on the 27th June :— 

“Affirm the order of the 25th November 
1846 so far as it overrules the 13th and 14th 
of the original Exceptions filed by the Appel¬ 
lant on the 17th June 1846, and the 4th and 
5th of the Exceptions taken by the Appellant 
to the Master’s amended report, filed the 29th 
October 1846. 

“But as to that part of the said order of 
the 25th November 1846, whereby the 1st, 
3rd, and 9th of the said original Exceptions 
filed by the Appellant, and the 1st, 2nd, and 
3rd of the said Exceptions to the said amend¬ 
ed report are overruled, aud whereby it is 
ordered that the Appellant should pay into 
the hands of the Accountant-General of the 
said Supreme Court, to the credit of the said 
causes, the sum of 11,74,459-0-6 rupees, 
being the balance reported by the Master 
to be due from the Appellant, in the manner 
and at the periods in the said order men¬ 
tioned, it is ordered that the same be revers¬ 
ed, and instead thereof it is ordered that the 
said 1st, 3rd, and 9th of the said original 
Exceptions, and the said 1st, 2nd and 3rd of 
the said Exceptions to the said amended 
report, be neither allowed nor disallowed. 
And it is declared that, in taking the account 
directed by the decree of the 18th Novem¬ 
ber 1834, of the testator’s estate and eft’ecis 
not specifically bequeathed come to the 
hands of the late defendant, Aga Mahomed 
Shoostry, deceased, or of any person or 
persons by his order, or for his use, and of 
his applications thereof, or since the death 
of the said Aga Mahomed Shoostry, come 
to the hands of the Appellant, or of any per- 
sou or persons by his order or for his use, 
and of his application thereof, and, in pro¬ 
ceeding on the Appellant’s discharge under 
the same decree, evidence was and is admis¬ 
sible, and ought to have been admitted, of 
payments stated in the Schedule and dis¬ 
charge hereinafter mentioned to have been 
made in discharge of debts due from the ori¬ 
ginal testator, or of liabilities affecting his 
estate, notwithstanding that the dates and 
amounts of such payments according to the 
evidence may have varied, or may vary, from 
the dates or amounts of payment as stated 
in Schedule (A) to the answer of the late 







defendant Aga Mahomed Shoostry, or as 
stated in the Appellant’s discharge. 

“ And it is ordered that it be referred 
back to the Master to review his report, and 
to take the accounts directed by the said de¬ 
cree of the 18th November 1834, having re¬ 
gard to the declaration aforesaid. 

“ Reverse the several orders of the 23rd 
February 1847, and 19th February 1850, and 
the decretal order of the 17th September 
1847. 

“ Reserve for the consideration of the Su¬ 
premo Court the question of interest raised 
by the 9th of the said original Exceptions, 
and the 3rd of the said Exceptions to the 
said amended report, and also the costs of 
these suits, and the costs, charges, and ex¬ 
penses of the Appellant, and of the late de¬ 
fendant Aga Mahomed Shoostry, until after 
the Master shall have made his report. 

“ And it is ordered that the costs of the 
Appellant, amounting to the sum of 

sterling, and likowise the costs 
of the Respondents, amounting to the sum of 
sterling, in this appeal, 
be costs in these causes, to be dealt with as 
the Supreme Court may deem just. 


“ And it is ordered that the Appellant be 
at liberty to apply to the Supreme Court, as 
he may be advised, for any order or orders on 
the Respondents directing them to refund, or 
to pay into Court, any sum or sums of money 
received by them under or by virtue of the 
said decretal order of the 17th September 
1847, or any part or parts thereof, and the 
said Court is to be at liberty to deal.with 
any such application as to the said Court 
shall seein just. 

“ And it is ordered that the recognizance 
entered into under the order of Her Majesty 
in Council, of the 26th December 1851, giv¬ 
ing the Appellant leave to appeal in the sum 
of 2,000Z., be vacated and discharged. 

“ And any application which the Respon¬ 
dents may be advised to make to the Su¬ 
preme Court for leave to file a Supplemental 
Bill is not to be in any manner prejudiced 
or affected by this order.” 

And their Lordships agreed humbly to re¬ 
port to Her Majesty accordingly, and to or¬ 
der that their report bear date the 27th June 
1857. 
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TO THE 


PRINCIPAL MATTERS 

CONTAINED IN THIS VOLUME. 

IN THREE PARTS: 

Part I.—General. 

Part II.—Hindu Law. 

Part III. —Mahomed an Law. 


Part I.—General. 


ABANDONMENT. 
See Practice 27. 
— Rehearing. 


ABATEMENT OF SUIT 
See Agent. 

— Costs 2. 

— Limitation 11. 

— Practice 28. 


ABDICATION. 

See Hindu Law, Family Custom 2. 


ABSCONDED OFFENDER. 

See Confiscation. 

ABSOLUTE AND EXCLUSIVE USE. 
See Hindu Law, Life Interest. 


ACCIDENT. 

See Unavoidable Accident. 


ACCOUNT. 

Mode of taking account when the mortgagee was 
in possession of the estates as mortgagee, and also as 
lessee under a lease. \_Hunooman Persaud Panday 
v. Mussumat Babooee Munraj Koonweree ,] ... 552 

See Evidence 11. 

— Hindu Law, Adoption 4, Co-partnership. 

— Jurisdiction 4. 

— Mahomedan Law, Dower. 

— Mortgage 2. 

— Sale for Arrears of Revenue 2. 


ACCOUNT, BOOKS OF 
See Evidence 2, 10, 11. 

— J urisdiction 1, 4. 

— Minor. 


ACCOUNT CURRENT. 
See Evidence 1, 2. 


ACCOUNTANT GENERAL. 
See Principal and Agent. 


ACCOUNT STATED. 

Parties having accounts between them may meet 
and agree to settle those accounts by the ascer¬ 
tainment of the exact balance, produce vouchers, 
exchange information and so forth, and if it after¬ 
wards turn out that there are errors in the ac¬ 
count, it is a sufficient ground for opening the 
account, and setting it right in a Court of Equity. 
If, on the other hand, persons meet and agree not 
to ascertain the balance, but agree to a gross sum 
as the balance ; a sum which one is willing to pay, 
and the other is content to receive as the result 
of those accounts ; it is either an account stated 
and settled, in the formal sense of that expression, 
or it is the case of a settlement by compromise. 
In either case, it may be vitiated by fraud, and 
in either case it is good for nothing, if from the 
collusion of the parties it is proved in a Court of 
Equity that the transaction was not so fairly and 
so fully understood between the parties, either 
from the confusion in which it was involved, or 
from misrepresentations ^made on one side or the 


112 

















INDEX 



<SL 


other, as it ought to have been, and that injustice 
has been done to either side. [ McKellar v. 
Wallace ,] ... ... ... 453 


ACCRETIONS. 
See Alluvial Lands. 


ACCUMULATIONS. 

See Hindu Law, Gift Over, Will 3. 


ACKNOWLEDGMENT. 

The rough draft of an acknowledgment of the 
debt due by the defendant to the plaintiff, which 
was proved to have been drawn out at the in¬ 
stance of the former and in the presence of the 
latter, although not signed by the defendant, was 
treated as an acknowledgment, upon which the 
plaintiff was entitled to obtain a decree. [Eclul- 
jee Framjee v. Abd-Oolla IJajee CheraJc ,] ... 140 

See Compromise. 

— Lease 1. 

— Principal and Agent. 


ACQUIESCENCE. 

Sec Hindu Law, Onus Probandi 4. 

— Sale for Arrears of Revenue 2. 


ACQUISITION. 

See Hindu Law, Will 5. 


ACT XXV. OF 1838. 
See Will 2. 


ACT XXXII. OF 1839. 
See Interest 5. 


ACT HI. OF 1843. 
See Appeal 8. 


ACT I. OF 1845. 

See' Sale for Arrears of Revenue 5. 


ACT XVI. OF 1845. 

See Unavoidable Accident. 


ACT XVIir. OF 1848. 
See-J urisdiction 12. 


ACT XXI. OF 1848. 
See Wager 2. 


ACT XV. OF 1853. 

See Unavoidable Accident. 


action. 

IC, in urgent need of money, entered into an 
agreement with N, acting as F's agent, for an ad¬ 
vance. It was recited therein that N would pro¬ 
cure the amount from F on his return from a tour, 
and K promised, in consideration of the loan, to 
grant a beueficial lease of the Zemindary , which 
would be executed in regular form on Fa arrival. 
N advanced only a small portion of the stipulated 
amount, and the whole sum was tendered on the 


return of F, nineteen days after. In the interim, 
K, being pressed for money, had procured it from 
a third party, on the security of a lease of the 
same property. N brought a suit for specific per¬ 
formance of the agreement, which was dismissed 
with the intimation that his remedy, if any, lay 
in a suit for damages for breach of contract. N 
dying, his-heir assigned the interest under the 
agreement for lease to F, who thereupon brought 
a suit for damages. 

F being established by the evidence to have 
been the real party intrusted in the original 
agreement, and N avowedly acting as F’s agent, 
the assignment taken by F from N’s heir was 
merely an unnecessary precaution, not really al¬ 
tering the quality of the transaction, nor affecting 
the real question at issue ; namely, whether tbe 
Appellant F was suing in respect of his own in** 
terest for a violation of a contract made with 
himself, or was he representing another man’s 
interest, and suing on a contract to which he had 
originally been a stranger, in virtue only of the 
objectionable assignment ? 

Meld, on the merits, that time was of the es - 
sence of the contract and F having failed to 
advance the money in time, K was not bound to 
take the money when offered later, or to execute 
the lease. The breach being justifiable. F was 
not entitled to any damages. [ Fischer v. Ka+ 
mala. Naiolcer ,] ... ... 733 

See Agent. 

— Costs 2. 

— Evidence 11. 

— Jurisdiction 7. 

— Practice 21. 

— Principal and Agent. 

— Tort. 


ACTION, BAR TO 
See Bankruptcy 1. 

— Demurrer. 

— Limitation 2, 5,13. 


ACTION, CAUSE OF 
See Jurisdiction 14. 

— Limitation 2, 8, 12. 

— Practice 4. 

— Prescription. 


ACTION FOR DEBT. 
See Bankruptcy 1. 


ACTION, RIGHT OF 
See Limitation 5. 


ADAVI-PALKI. 
See Privilege. 


ADJOURNMENT. 
See Practice 20. 


ADJUSTMENT. 
See Evidence 2. 
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See Execution. 

— Hindu Law, Widow 3. 

— Will 1. 


ADMINISTRATION ACCOUNTS, 
See Execution. 


ADMIRALTY. 
See Appeal 6. 

— Practice 19. 


ADMISSIBILITY OF EVIDENCE. 
See Evidence 1, 3, 13. 

— Practice 1. 


ADMISSIONS. 
See Acknowledgment. 

— Evidence 4, 5. 

— Limitation 12. 

— Pleading 7. 

— Possession 1. 


ADMISSION BY VAKEEL. 

The duly authorized admission and consent of 
a Vakeel is binding upon a party though absent 
at the time of making it. [Rajunder Nurain Itae 
v. Bejoi Qovind Sing,] ... ... 186 

See Award. 


ADOPTION. 

An adoption made by a Parsee just before his 
death would render impossible the execution of a 
Will short time previous thereto. 

Inasmuch as an adoption generally would im¬ 
ply that the adopted son is heir of all, and the 
adoption by DhurmPutr is an exception, one 
should expect, if there was any exception made, 
it would be notified. Such declarations are usual¬ 
ly made on the third day after the decease. And 
it is also usual, in case of Dhurm-Putr, to take a 
writing. In the absence of any such declarations 
or writings in the case of P especially when, in 
the family of the deceased, they had been made 
and taken on previous occasions of adoption by 
DhurmPutr, the Court was right in concluding 
that there was a general adoption of P. [Eoma- 
ba.ee v. Punjeabhaee Dosabhaee, ... 68 

See Hindu Law, Adoption. 


ADVERSE-POSSESSION. 

N was in possession of a Mootak by pur¬ 
chase from S’s father. Two days before N’s death, 
it is alleged that N had executed a bill of sale in 
favour of S, who took possession under it. N’s 
widow brought a suit against S for recovering the 
Mootak , with mesne profits, and in support of her 
title produced a Will made by N just a day before 
the day of the alleged sale, whereby he bequeathed 
the whole of his estate, including the Mootak , to 
the plaintiff. Held that the sale to S being not 
proved, the plaintiff is under the circumstances 
entitled to a decree. [tfooriaA Row v. Cotaghery 
Boochiah ,] ... ... ... 159 


See Limitation 10, 12. 

— Mortgage 4. 

— Possession 1. 

— Zemindar 2. 


ADVERTISEMENT. 

See Mortgage 3. 

— Sale for Arrears of Revenue 5. 


ADVOCATE GENERAL. 

The Advocate General is by the 53 Geo III., 
c. 155, sec. Ill, is entitled to be heard, in in¬ 
formations for the administration of charitable 
funds. [ Attorney General v. Brodie,] ... 335 


AGENT. 

This was an action in the Calcutta Supreme 
Court to recover the value of certain bales of twist 
brought by the Appellant, a banker, under a con¬ 
tract executed by one Denonauth Seiu, a Banian 
of a firm. 

Held that the advance which the Appellant 
made to the agent Denonauth Seiu would not be 
protected by the Factors Acts unless made bond 
fide , and without notice that the agent making 
the contract had not authority to make the same, 
or was acting mala-fide against the owner. [Go* 
bind Chunder Sein v. Ryan,] ... . ... 831 

See Action. 

— Bill of Exchange. 

— Evidence 1. 

— Interest 3. 

— Jurisdiction 12. 

— Lien 1. 

— Limitation 8, 13. 

— Negotiable Instrument.. 

— Onus Proeandi 1. 

— Principal and Agent. 

— Tort, 


AGREEMENT. 

See Action. 

— Arbitration 1 

— Compromise 1. 

— Conditional Sale. 

— Contract. 

— Family. Arrangement. 

— Lien 1. 

— Mibasi Rights. 

— Salk for Arrears of Revenue 1. 

— Tenancy at Will. 

— Tender; 


ALIENS. 

Held that General Martin, though an alien, 
was still capable of holding and devising real pro¬ 
perty in the East Indies, as the Euglish Law of 
Aliens had no force here. 

Freeman vs. Fairlie (which decided that the 
estate in laud and tenements of a British subject 
in Calcutta, was a freehold of inheritance) dis¬ 
tinguished. [ The Mayor of Lyons v. The East 
India Company,'] ... ... ... 107 
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ALIENATION. 

Hindu Law, Alienation, Onus Pro- 
bandi 4, Succession 3, Widow 1, 5 
Will 2. 

— Mahomedan Law, Endowment. 

— Partition. 

— Tora Gara Hue. 


ALLOWANCE. 

See Hindu Law, Polliam Tenure. 


ALLUVIAL LANDS. 

1. Alluvial lands which are gradually gained 
from the river, having no other owner, belong by 
way of accretion to the lands of the adjoining pro 1 
prietor. 

A piece of land, being claimed by different 
parties, led to a breach of peace. On the matter 
coming before the Foujdary Court, the Court 
by an order fixed the limits of their possessions. 
The decision was held to involve no determination 
at all as to the right of boundaries. 

A piece of land, liable to be covered or washed 
away by the waters of the Ganges, was inundated 
and remained covered with water for a length of 
time. It then became partially dry, but after a 
few years it was again inundated and again re¬ 
appeared. In a suit for the possession of the 
land by one of the adjoining proprietors against 
another, the Sudder Deioanny Adawlut decided in 
favour of the Defendant on the ground of limita¬ 
tion, from lapse of time, and as being attached to 
the lands of the Defendant. Held , on appeal, re¬ 
versing the decision of the Sudder JDewanny 
Adawlut :— 

1. That the question of limitation not having 
been put in issue, could be no bar, as the Plaintiff 
had not tlief opportunity of meeting it by evidence. 

II. That the case was erroneously conceived 
to be a question of alluvial land, in the sense of 
land gradually gained from the river, the question 
in issue being, to whom did this land belong be¬ 
fore the inundation, and therefore one of boun¬ 
dary merely ; and that the Plaintiff had made out 
his title to possession. [Mussumat Imam Bandi 
v. F Jurgovind Chose,] ,.. ... 371 

2. Accretiou (granting it to be gradual) con¬ 

tributed to, or even purposely contributed to, by 
the act of the Defendants, will not take the 
matter out of the ordinary law with respect to 
the accretion. If it is a gradual accretion, it will 
be dependent upon ordinary law. [Doe dem Seeb- 
Jcristo v. The Bast India Company,] ... 540 


AMENDMENTS. 

See Practice 26. 

— Sale for Arrears of Revenue 6. 


ANNUITY. 

This was a suit for a refund on repayment of 
the surplus, or excess paid by a subscriber to tho 
Madras Civil Service annuity fund with interest. 
The Madras Supreme Court decreed the claim. 
The East India Company appealed. 

Held , that the Company though not bound by 
any positive alteration of the rules, are precluded 
by their conduct, and sanctions of the re-funds 
as having been made in the due course of practice, 
from disputing the right of the Respondent to 
have the excess of his subscriptions beyond the 
half value of his annuity refunded to him. 

Held, that the Company cannot be relieved 
from the consequences of this alleged mistake, as 
the conduct of the Company has placed the sub* 
scribers in a position, in which they cannot be 
restored to their original rights. 

Held , that the revised rules could not operate 
retrospectively to destroy rights, which had been 
acquired before they were passed. [The East 
India Company v* Robertson ], ... 652 


ALTAMGHA. 

See Limitation 1. 

— Mahomedan Law, Endowment. 


ALTERATIONS IN INSTRUMENT. 
See Evidence 3. 


AMARAM TENURE. 

A maram* tenures are resumable, at pleasure of 
the Zemindar. [Unide Rajaha Raje Bommarauze 
Bahadur .v Pemmasamy Venkatadry Naidoo,] 637 


APPEAL. 

1. Memorials to the King in Council complain¬ 

ing of, arid appealing against, a scheme for the dis¬ 
tribution of part of the booty taken in the war in 
the Deccan, which had been approved of by the 
Lords Commissioners of the Treasury, having 
been referred to a Committee of Council, they, 
without hearing the Memorialists upon the merits 
of their cases, advised His Majesty to refer the 
consideration of them to the Lords Commissioners 
of the Treasury. [Case of the Army of the Dee - 
can], ... ... ... ... 21 

2. With regard to the question—whether 
under the Charter of Justice of Bombay it was 
competent to appeal against any determination 
which was not of a final character, which did not 
settle some right or impose some duty—it was 
held that as that Charter is, as near as may be, 
a transcript of that of Madras (33 Geo. III.), 
which again follows that of Bengal (13 Geo. III.), 
with this difference that liberty is given to appeal 
against any judgment or determination of the 
Supreme Court of Madras, whereas the liberty to 
appeal is given in the Calcutta Charter against 
any judgment, decree , order, or rule, afterwards 
varying the terms to judgment, decree, or decretal 
order; it is clear that the word determination is 
at least equivalent to the terms in the Bengal 
Charter. 

Held also that the appeal under those Charters 
is not confined to cases in which some right 
or duty is finally deoided ; it, however, not ex¬ 
tending to the findings of a jury on the issues di¬ 
rected from the equity side, unless those findings 
were excepted to and a motion for a new trial 
made. [Nathoobhoy Ramdass v. Mooljee Madow- 
das ], ... ... ... ... 198 















PART I.—GENERAL. 


3. A petition, signed by a person convicted 
of felony, was presented to Her Majesty, praying 
for the exercise of Her Majesty’s prerogative in 
favour of the convict, or that an appeal might be 
allowed :— Held that the words ‘judgment aud 
determination,’ in the absence of the words * in¬ 
formation, indictment and criminal suits’ in the 
clause reserving to the Crown the right of grant¬ 
ing an appeal after refusal by the Supreme Court, 
were not intended to apply to cases of felony, but 
only to civil cases. 

It was further held by their Lordships, that by 
the powers granted by the Parliament, the prero¬ 
gatives of the Crown might be limited, although 
the Crown was not at liberty to limit them of its 
own motion, by a Charter ; and that the Supreme 
Court alone has the absolute power of granting 
or refusing leave to appeal in crimiual cases. [The 
Queen v. Eduljee Byramjee ], ... ... 305 

4. The Supreme Court at Bombay is empower¬ 

ed by the Bombay Charter of Justice, to grant or 
refuse an appeal, in criminal cases ; and do power 
to grant leave to appeal in such cases, is reserved 
to the Crown by such Charter. [The Queen v. 
Alloo Paroo], ... ... ... 310 

5. Where the appeal was dismissed with costs, 

although their Lordships could not fully agree 
with the opinion of the Court below. [ Muttyloll 
Seal v. Annund Chunder Sandle,\ ... 398 

6. Where in a salvage case, the asserted sal¬ 
vors being pronounced not entitled to the salvage 
on March 1849, the Promovents moved on April 
for a rule to show cause why the Respondents 
should not pay to the Promovents their costs, and 
the motion was refused :— Reid, ou the salvors 
appealing from that order, 

That that appeal was eutirely perempted by the 
transactions of April and that it would not be 
within the power of the Court of Admiralty at 
Bombay, to grant the appeal under any circum- 
stances of mistake or difficulties whatever. 

Under the circumstances of the case, their 
Lordships were of opinion that costs ought not to 
be given. [Loughman v. Haji Joosub Bhulla - 
dina], ... ... ... ... 410 

7. On a motion by the Respondents, appeal 
dismissed for want of prosecution. [Sreemutty 
JRabutty Dossee v. Radhanauth Sen,] ... 547 

8. The order of a single Judge of Sudder 
Court dismissing a petition for special appeal 
under Act No. III. of 1843 was held to be ap¬ 
pealable to the Queen in Council. [Modee Kaik . 
hooscrow Hormusjee v. Cooverbhaee,] ... 562 

9. No provision by Statute, or Charter, being 
made for appeals to Her Majesty in Council from 
judgments of the Court of the Judicial Commis- 
sioner of Oude, created on the annexation of that 
Kingdom in the year 1858, the Judicial Com¬ 
mittee, to prevent the denial of justice, admitted 
an appeal, under Statute, 3rd and 4th Will. IV., 
c. 41. [Salih Bam v. Azim Ali Beg.] ... 840 

See Consolidation of Suits and Appeals. 

— Cross Appeal. 

— Dismissal op Appeal. 

— Execution of Decree. 


See Fraudulent Decree. 

— Interest 2. 

— Jurisdiction 2. 

— Leave to Appeal. 

— Limitation 3, 4. 

— Master in Equity. 

— Pleading! 6, 7. 

— Practice 3, 4, 7, 10, 12, 15, 16, 18, 22, 

25, 27, 28, 29, 32, 34, 38. 

— Restoration op Appeal. 

— Review of Judgment. 

— Security for Costs. 

— Unavoidable Accident. 


APPEALABLE VALUE. 

1. Construction of the Order in Council of the 
10th April 1838. 

Where at the date of judgment the sum re¬ 
coverable under the decree of the Sudder Court 
is an amount exceeding Rs. 10,000, the case is 
appealable although that amount consists of prin¬ 
cipal added to interest. 

Whether interest subsequent to the decree sought 
to be appealed against, should be taken into ac¬ 
count in investigating appealable value, rests in 
the discretion of the Judicial Committee. [Qooroo 
persad Khoond v. Jug gut Chunder , 742 ; Maha* 
rajah Suttees Chunder Boy v. Qunes Chunder, 741 ; 
Sreemutty Ranee Surnomoyee v. Maharajah Sut¬ 
tees Chunder Boy,] ... ... ... 742 

2. The valuation set forth in the plaint, of 

lands sued for, will not of itself determine the 
appealable value ; but special leave to appeal may 
be given, if upon evidence the actual value of the 
lands be proved to be above Rs. 10,000. [Qour- 
moncy Debia v. Khaja Abdool Qunny,] ... 774 

See Costs 5. 

— Leave to Appeal 4, 5, 6, 9. 


APPEARANCE. 
See Rehearing. 


APPROPRIATION. 

See Bill of Exchange 2. 

— Principal and Surety. 

— Sale for Arrears of Revenue 2. 


ARBITRATION. 

1. Where a reference to an arbitration is not 

effectual, and an award, not properly so consider¬ 
ed, although there be an agreement to abide by 
the Punchayet's opinion and determination, it is 
open to the parties to contend that the agree¬ 
ment and determination do not necessarily bind ; 
and to bring forward all the circumstances of the 
case, for the purpose of showing it to be inequit¬ 
able, that they should bind. [The Mokuddims of 
Kunkunwady v. The Enamdar Brahmins of Soor*> 
pal,] ... ... ... ... 292 

2. Under section 3, clause 1 of Bombay Re¬ 
gulation VII. of 1827 the deed of reference to 
arbitration must contain a dehnite time within 
which the award is to be made. Consent of 
parties to waive such omission cannot give juris- 
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ction. In the present case, the reference 
mentioned no time within which the award is to 
be made,— Held that the award was bad and 
cannot have the force of a decree and their Lord- 
Bhips directed the award to be taken off the file 
[Nusaerivanjee Pestonjee v. Meer Mynoodcen Khan 
Wullud Meer Suddroodeen Khan Buhadoor,'] 516 
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ATTORNEY. 

See Power of Attorney. 


AUCTION. 

See Mortgage 3. 

— Sale for Arrears of Revenue 6. 


ARMENIAN CHRISTIAN. 
See Family Arrangement. 
— Lien 2. 


ARREARS OF REVENUE 
See Sale for Arrears of Revenue. 
— Zemindar 1. 


AUTHORITY. 

See Award. 

— Bill of Exchange 1. 

— Negotiable Instrument. 

— Practice 37. 

— Principal and Agent. 

— Sale for Arrears of Revenue 1, 2. 


ARREST. 

See False Imprisonment. 


ASSESSMENT. 

See Permanent Settlement. 

— Rating. 

— Review of Judgment. 


ASSESSMENT, EXEMPTION FROM 
See Lakhiraj Lands. 


ASSETS. 

See Assignment. 
— Execution. 


ASSIGNEE. 

See Bankruptcy 2, 3. 

— Evidence 4. 

— Lien 1. 

— Principal and Surety. 

— Practice 28. 


ASSIGNMENT. 

A Puisne Judge of the Supreme Court of Mad¬ 
ras, sometime anterior to his death, assigned, for a 
valuable consideration, his right and interest to 
a sum equal to the amount of six calendar months’ 
salary, payable to him, after his death, by virtue of 
Geo. iV., cap. 85 :— Held the money should be 
taken as part of the general assets of the Judge 
deceased ; and be administered as such, and the 
assignment was not against public policy, as the 
money could not possibly have been available for 
the use of the Judge, during his life-time, accord' 
iug to the doctrines against the assignment of 
salaries of public officers. [ Arbuthnot v. Nor¬ 
ton ,] ... ... ... ... 300 

See Bankruptcy 8. 

— Lex Loci Rei Sit.e. 


ASSUMPSIT. 
See Evidence 4. 
— Limitation 8. 


AVERMENTS. 

See Fresh Suit. 

— Indictment. 

— Pleading 5, 7. 

— Practice 11. 

AWARD. 

Held that an award passed by the Collector of 
Madura, on the consent of both the parties re¬ 
garding the boundary line between their respec¬ 
tive zemindaries was legally valid, and fiual in 
its operation. 

Held, that a consent in writing signed by the 
Vakeel, who had been duly authorised by a power 
of attorney executed by the Zemindar himself, 
was a sufficient authority for the Collector to act 
upon. 

Held, that the absence of a bond to abide by 
the decision can affect the case only as regards 
the mode of enforcing the award. 

Held, that the onus of proving threats and un. 
due influence on the part of the Collector, lay 
upon the Plaintiff, which he has not been able to 
discharge. Held, that it is their duty to look to 
the broad principles of justice and equity to dis 
courage mere technical objections, and more 
specially to discountenance the invention of new 
grounds, which were not even mentioned at the 
commencement of the litigation. [The Zemindar 
of Bamnad v. The Zemindar of Yettiapoo - 
raw*,] ... ... ... ... 701 


BALANCE. 

See Account stated. 

— Evidence 2, 11. 

— Jurisdiction 4, 14. 

— Tender. 


BANKERS. 

See Agent. 

— Evidence 10. 

— Law of Nations 2. 

— Minors. 


ATTACHMENT. 
See Mortgage 2. 
— Sale 3. 


BANKER’S BOOK. 
See Evidence 10. 
























1. A certificate of conformity obtained under 

a commission of Bankrupt in England, is a bar 
to an action for a debt contracted by the bankrupt 
at Calcutta previously to his bankruptcy, al¬ 
though the creditor had no notice of the commis¬ 
sion, and was resident at Calcutta. [Edward v. 
Ronald ,] ... ... ... ... 8 

2. Palmer and Co. were in the habit of taking 
up loans from the Bank of Bengal, as well on 
deposit of Company’s papers, as upon discount of 
their own and other negotiable securities. On 
November 12, 1829, they borrowed 1,03,900 ru¬ 
pees, as a security for which they deposited and 
delivered to the said Bank of Bengal several 
Government Papers for different sums, amount¬ 
ing in all to 1,13,000 rupees, with authority to 
sell or dispose of the same on or after the expira¬ 
tion of three months from the above-mentioned 
date, and to render the surplus, if any, after 
satisfaction to the debtor Company. On January 
4, 1830 and whilst the said deposits were still in 
the hands of the Bank, Palmer and Co. filed their 
petition of insolvency and were duly adjudged 
and declared insolvent. At the time of the said 
adjudication of insolvency, the Bank were also 
holders and indorsee of two promissory notes, 
which, at the time of action brought, were wholly 
unpaid in their hands. Subsequently on 15th Fe¬ 
bruary 1830, the Bank sold and disposed of the 
Company’s papers, and after satisfying themselves 
in full out of the sale proceeds, there was a surplus 
left of 6,778 rupees, to recover which the assignees 
of Palmer and Co. brought an action, to which the 
Bank pleaded a set-off on account of the two 
promissory notes which were then wholly unpaid in 
their hands. Held that the case did not come 
within the mutual credit clause of the Bankrupt 
Act, for by repaying the monies advanced, Pal¬ 
mer and Co. could regain possession of the deposit 
and the power of sale was determined without 
any consent of the pawnee. Debts, in order to be 
set*oflf, are supposed proveable, under the .Bank¬ 
rupt Act, which is not the case here. Nor does 
the common law principle of mutuality, which is 
of the essence of set-off, apply, for it is manifest 
that in the first place had Palmer and Co. repaid 
the monies advanced on the deposit, the Bank 
could not have retained the papers ; and that in 
the second had the Bank brought an action upon 
the notes which they held as indorsees , Palmer 
and Co. never could have Bet off the surplus 
which might arise from the sale of the paper 
deposited. No doubt the case would have been 
otherwise, had the Bank actually sold the paper 
and received the surplus prior to bankruptcy. 

[ Young v. The Bank of Bengal, ,] ... 97 

3. The principle thab one creditor shall not 
take a part of the fund which otherwise would 
have been available for the payment of all the 
creditors, and at the same time be allowed to 
come in pari passu with the other creditors for 
satisfaction out of the remainder of that fund, 
does not apply where that creditor obtains by his 


diligence something which did not and could not 
form a part of that fund. 

If the real estate in a foreign country of an 
insolvent here, does not pass by assignment un¬ 
der 9 Geo. IV., c. 73, b. 9, nor can in any way 
be got hold of and made available by the assignees, 
for the payment of general creditors, any indi¬ 
vidual creditor who can obtain it by due course 
of law, will have a right to hold it ; and if he 
duly proves the debt due to him, before he has 
been paid any part of the debt so proved, by 
means of that estate, he will be entitled to re¬ 
ceive the dividends under the insolvent estate, 
until he has been paid altogether twenty shillings 
in the pounds. [ Cockerell v. Dickens'], ... 203 

See Evidence 4. 


BENAMEE. 
See Hindu Law. 


BENGAL. 

See Bengal Regulations. 

BENGAL LAW. 

See Hindu Law, Custom 1, Gift 3, Succes- 
sion 2. 


BENGAL SCHOOL. 

See Hindu Law, Succession 2. 


BEQUEST. . 

General Martin—a native of France but a 
servant of the East India Company, made a Will 
which contained among other things directions 
to the effect that certain sums should be set apart 
for the liberation of persons imprisoned for debt 
as well as for the endowment of a College at 
Lucknow, in the dominions of the King of Oudh. 
A suit having been instituted to administer the 
Will, the Master reported that the King of Oudh 
objected to the release of prisoners but would 
have no objection to the establishment of a Col¬ 
lege. The report of the Master was confirmed ; 
but on a second hearing of the cause, the Court 
directed a fresh inquiry as to whether the Gover¬ 
nor-General in Council, had the means of giving 
effect to the bequest to the College, whereupon 
the Master reported that the Governor-General 
was willing to receive the funds, without distinct-* 
ly finding whether he had the means of giving ef¬ 
fect to the bequest. Upon this report, however, the 
Court decreed payment of the Funds to the Go¬ 
vernor-General or such person as he should ap¬ 
point. Held— the reference to the Master on the 
second hearing was informal. The Master should 
have found distinctiy whether the Governor-Ge¬ 
neral had the means of giving effect to the be¬ 
quest, and his not having done so, the inquiry was 
not complete. 











College is not in the nature of a foreign charity, 
which could not be carried into effect by the Su¬ 
preme Court, but that having regard to the exist¬ 
ing relations between the E. I. Company and the 
King of Oudh, there seemed sufficient grounds for 
expecting that the Supreme Court might find fit 
persons for administering that charity under its 
superintendence. Tha Mayor of Lyons v. The 
East India Company ,] ... .,..107 

See Mahomedan Law, Nuncupative Will. 

— Natural Equity.. 


BONA VACANTIA. 

See Sovereign Power 1. 


BONA FIDES. 


See Agent. 

— Hindu Law, Incumbrancer, Manager. 

— Lien 2. 

— Limitation 6. 

— Mahomedan Law, Succession. 

— Tender. 

— Wager 2. 


BEYOND THE SEAS 
See Construction 8. 


BIDDINGS, SHAM 
See Sale for Arrears of Revenue 6. 


BOND 

See Account stated. 

— Evidence 5. 

— Interest 3. 

— Practice 31. 

— Zemindar 1. 


BILL OF EXCHANGE. 

1. K as agent of C of Baroda indorsed two 

Iloondies in the name of C and sold them to B, 
who, on the bills being dishonored, sued both C and 
K, to fix the liability on C, it must be clearly 
proved that K was the agent or had any authority 
to act as the agent of C. [Mudho Row Chinto 
Punt Qolay v. Bhookundas Boolakidass ], ... 128 

2. Dent and Co. having sent to Oswald, Seal 

and Co. certain Bills of Exchange, blank endorsed, 
with a specific appropriation, to be realized either 
by discount or sale, the proceeds to be placed to 
their credit account, and one Muttyloll Seal, 
knowing that such was the case, and knowing 
that Oswald, Seal and Co., were the Agents of 
Dent aud Co., having purchased these bills, and 
Oswald, Seal and Co., having with the knowledge 
of Muttyloll Seal, applied the proceeds thereof in 
payment of a debt of their own .—Held that 
Muttyloll Seal must accouut to the principals for 
the proceeds of the Bills. That had he honestly 
paid Oswald, Seal and Co., that would have been 
a payment to Dent and Co. ; and that Dent and 
Co., could recover from Muttyloll Seal the value 
of the Bills on account for goods, sold aud deli¬ 
vered, because there was a sale by agents entitled 
to sell. [Muttyloll Seal v. Dent], ... 450 

See Principal and Surety. 

— Stoppage in Transitu. 


BILL OF LADING. 

See Stoppage in Transitu. 


BOARD OF REVENUE. 

See Sales for Arrears of Revenue 1, 2. 


BOOKS OF ACCOUNT. 
See Evidence 2, 10, 11. 
— Practice 1. 


BOUGHT AND SOLD NOTES. 

A and Co., a firm at Calcutta, bought of B and 
Co., another firm there, a large quantity of indigo. 
H aud Co. acted as brokers communicated, as to 
the purchase, with A, and wrote a sold note ad¬ 
dressed to B • and Co. B objected to a word re¬ 
maining in the note, and H stated the objection 
to A who read the letter, struck through the word, 
and put the initials over. The note so altered 
was delivered to B. There was also a bought 
note, which materially differed from the sold note. 
In a suit for the non-performance of a contract, 
by the Respondents, the Supreme Court was of 
opinion that the sold note alone constituted the 
contract, and gave damages to the Plaintiffs, the 
Respondents. On appeal, their Lordships held, 
that the signature of the alteration would not 
make it a transaction by the sold note alone, but 
that it must be considered as a transaction in the 
contemplation of the parties by bought and sold 
notes ; aud that, as there was a material variation 
between the two notes, no binding contract had 
been effected. [Come v. Remfry ], ... 302 


BOUNDARY SUIT. 

See Alluvial Lands 1. 
— Limitation 12. 

BRAHMINS, SACERDOTAL 
See Hindu Law, Escheat. 


BREACH OF CONTRACT. 


BOMBAY. 

See Regulations. 


See Action. 

— Interest 5 

— Limitation 8. 






















FART I.—GENERAL. 


. 



BREAKING OPEN DOOR. 
See False Imprisonment. 


BRITISH SUBJECT. 
See Aliens. 

— Tenure 2. 


BROTHER. 

See Hindu Law, Succession 1. 


BUILDINGS. 
See Rating. 


CARNATIC TREATY. 
See Sovereign Power 2. 


CASTE. 

See Hindu Law. 


CAUSE OF ACTION. 
See Jurisdiction 14. 

— Limitation 2, 8. 

— Practice 4. 

— Prescription. 


CAVEAT EMPTOR. 

See Tora Gar as Hue. 

CERTIFICATE. 

See Leave to Appeal 2. 

CERTIFICATE OF CONFORMITY, A BAR 
TO AN ACTION FOR DEDT. 

See Bankruptcy 1. 


CESTUI QUE TRUST. 
See Trustee. 


CHARGE. 

See Minor. 

— Mortgage 3. 

— Practice 26. 

— Sale by Sherifp. 

CHAKEERAN LANDS. 

See Leave to Appeal 10. 


CHARITABLE BEQUESTS 
Ste Bequests. 


CHARITABLE PURPOSES. 

See Mahomedan Law, Endowment. 


CHARITABLE TRUSTS. 

The Supreme Court at Madras has, by the 
Charter of 1800, the same jurisdiction over cha¬ 
ritable trusts as the Court of Chancery in Eng. 
land. [Attorney General v. Brodie,] ... 335 


CHARTERS. 

1. The word “ determination” in the Charter 

of Madras and Bombay is at least equivalent to 
the terms in the Bengal Charter. [ Nathoobhoy 
Ramdass v. Mooljee Madowdo.se, J i( jpg 

2. Effect shall if possible be given to every part 
of the instrument. Wherefore, the clause in the 
Bombay Charter describing the uecessary quaii« 
fications for admissions into the Court, is not mere, 
ly directory of what shall be done, but also ex¬ 
pressly declaratory of what shall not be done. 

, Morgan v. Leech,) ... _ 215 

See Appeal 2, 3, 4, 9. 

— Charitable Trust. 

— Jurisdiction 13 

— Leave to Appeal 1. 

— Limitation 9. 

— Practice 19. 

— Tenure 2. 




CHAMPERTY. 

Even under the English law, to establish Cham¬ 
perty, or maintenance, required something against 
good policy and justice, something tending to 
promote unnecessary litigation, something that in 
a legal sense is immoral, and to the constitution 
of which a bad motive in the same sense is neces¬ 
sary. The substance of the transaction should be 
looked into, and not merely the language of the 
instruments. [ Fischer v. Kamala Naicker ] ... 734 
See Pleadings 6. 


CHRISTIANS. 

See Family Arrangement. 
~ Lien 2. 


CO HABITATION. 

See Mahomedan Law, Marriage. 

COLLATERALS. 

See Hindu Law, Adoption 3, Gift 1, Illegi¬ 
timacy 2, Widow 5. 
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COLLECTOR. 

See Jurisdiction 6. 

— Lakhiraj Lands. 

— Mortgage 3- 

— Sale for Arrears of Reyenue. 


COLLECTOR’S SALE. 
See Purchaser. 


COMMENSALITY. 

See Hindu Law, Coparcenary 3. 


COMMISSARIAT ACCOUNTS. 
See Venue. 


COMMISSIONERS. . 

See Jurisdiction 6. 

— Leave to Appeal 2. 

— Review of Judgment. 


COMMISSIONERS OF THE TREASURY. 
See Appeal 1. 

— Jurisdiction 2. 


questionable, and as it was his attempt alone, to 
free himself from the obligation, entered into by 
the farigh-kutti , that had caused all the subse¬ 
quent litigation, unsuccessful and apparently 
most unjust. [ Munni Ram Awasti v. Sheo Churn 
Awasty,] ... ... ... 323 

3. This was a suit to set aside a deed of par¬ 
tition, which had been executed by the Appellant, 
and his brother, the Respondent, and which par¬ 
tition was, as to the shares of the brothers, based 
on a Solunamahj or instrument of compromise of 
suit, ratified by the decree of the Sudder Court. 
Held that the case of fraud, mistake, or negli¬ 
gence, attempted to be made out, has not been 
established. Strictest proof is required when a 
deed prepared and executed as this has been, 
specially, where it is one in furtherance of a com¬ 
promise of suit, is sought to be set aside. [ Maha¬ 
rajah Hetnarain Sing v. Moodnarain Sing, J 678 

See Account Stated. 

— Evidence 6. 

— Family Arrangement. 

— Fraudulent Decree. 

— Onus Probandi 2. 

— Sale for Arrears of Revenue 4. 

— Trustee. 

— Hindu Law, Ancestral Property, Il¬ 
legitimacy 2, Life Interest. 


COMPENSATION. 

See Leave to Appeal 2. 

— Mirasi Rights. 

— Sale for Arrears of Revenue 3. 


COMPROMISE 

1 . No party executing before witnesses a 
Soluhnamah or deed of agreement to compromise 
conflicting claims, and solemnly acknowledging in 
Court the voluntary execution of the deed, can 
avoid the deed on the ground of mistake of their 
rights, when those rights could be considered as 
the fair subject of doubt at the date of the deed. 

Gross fraud is not to be imputed upon suspi¬ 
cion only, and unless the charge to be proved, 
parties are not to be released from agreements en¬ 
tered into by their solemn acts. [. Rajunder 
Narain Rai v. Bijai Oovind Sing,] ... 176 

2. Where the Plaintiff, during the pendency of 
a suit executed &fariyhah-kutti (or deed of release) 
and an ikrarnamah (or deed of acknowledgment,) 
in consideration of Rs. 2,000 conditioned to be 
paid by the Defendants, on the Plaintiffs deliver¬ 
ing in the Court a razinamah expressing his sa¬ 
tisfaction, on record : Held — 

That the Decree of the Lower Court, as far as 
it related to the dismissal of the plaint, was per¬ 
fectly correct. 

That, the Plaintiff, although he sued as a pau¬ 
per was liable in costs, incurred subsequent to 
the deeds of compromise, to be paid out of the 
consideration money; as the propriety of his 
eing allowed to sue, in formd pauperis, was 


CONCEALMENT. 
See Equitable Relief. 


CONCLUSIVE EVIDENCE. 

See Evidence 6, 10, 11. 

— Lease 1. 


CONDITIONAL SALE. 

V being in possession of a Mootah , upon which 
certain dues were owing to the Government, the 
land was advertised for sale by the Collector. K on 
the application of V, was induced to give a securi¬ 
ty for the payment of the Government dues by 
two instalments and to take a security for the 
repayment of that, as well as the repayment of 
another sum which V. owed to another person and 
which he agreed to advance, on this agreement, a 
Putta and Arzee were executed, both of which 
were necessary to authorize the Collector to make 
a transfer of the property to K. A Kararnawah 
was executed by V by which it was stipulated that 
if he should not pay the instalments fully, or that 
part of them should be in arrear, the Zemindary 
should continue under K, and that K should only 
return to V the rupees which might have been 
paid by him. The Putta and Arzee were deposit¬ 
ed with a third person, who was not to give them 
up to K for the purpose of enabling him to ob¬ 
tain the transfer of the property, until default 
should be made according to the agreement. On 
the same day another instrument was entered into 
between V and K, w-th a covenant that whenever 
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CONSENT. 


K should take possession of the Mootah, for the 
purpose of enabling him to discharge the amount 
for which he became security, as soon as he should 
have received out of the rents and profits the 
sums he had paid, with all expenses, he should 
restore the Mootah to V. Held , although the 
Kararnamah , with the Putta and Arzee, purport* 
ed to effect an absolute sale, the secoud deed had 
the effect of giving the contract the character of 
a mortgage or conditional sale. [Sri Rajah Kalcer- 
lapoody v. Sri Rajah Vutsavoy ) 143 


CONFISCATION. 

U held under different grants from the Rajah 
of Benares, very extensive estates, which were, in 
his life-time, re-granted to his eldest son S lf U 
died, leaving his widow VV, the said S 1} and three 
other sons S 2 , S 3 and S 4 , -surviving him ; S 4 
being then a minor. Shortly after, an insurrec¬ 
tion broke out in which S lt S 2 and S a were 
accused of being implicated. The supposed delin¬ 
quents were summoned to appear and answer the 
charge against them, but they absconded and 
could not be found ; on which, under an order by 
the Governor»General in Council, declaring the 
estates of Sj, S 2 and S 3 , to be forfeited, under 
the provisions of Bengal Regulation XI. of 1796, 
all the estates in the name of S x were confiscated, 
including the ancestral estates, formerly held by 
U. Held , on appeal,— 

_ That the Governor-General in Council had 
right to pronounce an order of confiscation ; 

That, assuming the interests of S 4 to be un¬ 
affected by the forfeiture, he was entitled to the 
whole estate held by him in his own name, but 
not to one-fourth of all that was held in the name 
of S t , either on the ground of ancestral or un 
divided family property, as no such title was set 
up in the Court below ; and 

That W was, notwithstanding the forfeiture, 
entitled to maintenance out of the whole ances¬ 
tral estate. [Mussumat Qolab K.oonwur v. The 
Collector of Benares,"] ... ... 343 


CONDUCT. 

See Hindu Law, Evidence. 


CONFLICT OF LAWS. 
See Prescription. 


CONFLICTING EVIDENCE. 
See Evidence 1. 


CONJUGAL RIGHTS. 

See Restitution of Conjugal Rights. 


CONSECRATION. 

See Hindu Law, Will 1. 


See Arbitration 2. 

— Award. 

— Hindu Law, Alienation, Gift 3. 
Mortgage 4. 


CONSOLIDATION OF SUITS & APPEALS. 

Two distinct causes, grounded on similar ac¬ 
counts between the same parties, not having been 
consolidated either in the Provincial Court or 
the Sudder Court, but which were treated as 
separate and distinct actions, shall not be conso¬ 
lidated for the purpose of appeal to the King in 
Council. Moofti Mohummud Ubdoollah v. Moote - 
ohund,] ... 129 

See Cross Appeal 2. 

— Practice 4. 


CONSPIRACY- 
See Jurisdiction 5. 
— Wager 2. 


CONSTRUCTIONS. 

1. A statute restricting Courts of Justice from 

hearing and determining suits upon certain con¬ 
tracts not entered into without the consent of 
Government, and not registered in a particular 
manner, does not render those contracts illegal, 
and therefore when that statute has been repealed, 
such contracts may be enforced in Courts of 
Justice, although entered into whilst the statute 
was in force. [ Qopee Mohan TaJcoor v. Rajah 
Radhanat ,] ... 42 

2. Semble. —The Statute of Frauds does not 

extend to the East Indies. The Mayor of Lyons 
v. The East India Company ,] ... 107 

3. The intention of a party to a document, 

giving an obligation, is to be gathered from what 
he has said in the document, and not from what 
he suggests. [Rajah Oopal Inder Narain Roy v. 
Rajah Jayarnath Ourg,] ... 193 

4. A suit instituted by a plaint framed upon 

a legal title to redress, and subsequently conducted 
as a regular suit, is not a suit under a Regulation, 
which is to give redress to persons whose goods 
have been taken away without their producing 
proof of their title. Rajah Pedda Vencatapa 
Naidoo , v. Aroovala Roodrapa Naidoo ,] ... 224 

5. The construction of the Act must be taken 
from the bare words of the Act. It is not for 
J udges to fish out what possibly may have been 
the intention of the Legislature and to aid the 
Legislatures defective phrasiug of the Statute. 

[ Crawford v. Spooner ,] ... 333 

6. The Statute, 8 and 9 Viet., c. 109, amending 
the law relating to games and wagers, does not 
extend to India. 

Where there is no Statute extending to India, 
and no peculiar Hindu Law is alleged to exist 
upon the subject, although both parties on the 
records are Hindus, the case in the Supreme Coutt 
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at Bombay, must be decided by the common law 
of England. [ Ramloll Thackoorseydass v. Soo- 
jumnull Dhondmull ,] ... .. 361 

7. The Statute law of England, 21 Jac I., c. 

16, is in force in India. [The East India Coni' 
pany v. Oditchurn Paul,'] ... 394 

8 . The English Statute of Limitation, 21 Jac. 
I, c. 16, extends to India, and applies to Hindus 
and Mahomedans as well as Europeans, in civil 
actions in the Supreme Court. 

W here words have been long used in a technical 
sense, and have been judicially construed to have 
a certain meaning, and have been adopted by the 
Legislature as having a certain meaning prior to 
a particular Statute, in which they are used, the 
rule of construction of Statutes requires, that the 
words used in such Statute should be construed 
according to the sense in which they have been so 
previously used, although that sense may vary 
from the strict literal meaning of the words. 

The words in the Statute of Limitations, 21 
Jac. I., c. 16, s. 7, “beyond the seas,” are syno¬ 
nymous, in legal import, with the words “ out of 
the realm,” or “out of the land,” or “out of the 
territories,” and are not to be construed literally. 
[Her Highness Ruckmaboye v. Lulloobhoy Motti- 
chund ,] ... ... ... 423 

9. Sernble. —The language of the Regulation 
seemed to their Lordships to apply to questions 
between the Zemindar and the Government, and 
to have been framed with a view to prevent a 
severance of the Zemindary without public notice 
to the Government. [ Vencatastvara Tettiapah 
tfaickar v. Alagoo Moottoo Servagaren,] ... 788 

See Charter 

— Evidence 4. 

— Hindu Law. 

— Interest 4, 5. 

— Jungle Mahal. 

— Jurisdiction 13. 

— Limitation 2, 11, 13, 15. 

— Mahomedan Law. 

— Partition. 

— Rating. 

— Tenure 2. 

— Wager 2. 

— Will 1. 


CONTRACT. 

See Action. 

— Agent. 

— Bought and Sold Note3. 

— Construction 1. 

— Jurisdiction 14. 

— Lease 2. 

— Mercantile Usage. 

— Mortgage 2. 

— Sale 3. 

— Tender. 

— Wager. 


CONTRACT, BREACH OF 
See Action. 

— Interest 5. 

— Limitation 8. 


CONTRIBUTION. 
See Coparcenary 2. 


CONVEYANCE. 
See Pottah. 

— Sale 3. 


COPARCENARY. 
See Hindu Law. 

— Benamee. 

— Illegitimacy 2. 

— Widow 3. 


COPARCENERS. 

See MahOmedan Law, Gift 2. 

COPARTNERSHIP. 

See Hindu Law. 


COPIES. 

See Evidence 1, 4. 


COPY OF A COPY. 
See Evidence 13. 


CO-SHARER. 

See Hindu Law, Coparcenary 2, Will 3. 


COSTS. 

1. A superior Court having affirmed the de¬ 
cree of an inferior Court, with costs, against the 
appellant, but not until they had required and 
taken much evidence in addition to what had been 
taken below : Held, that they ought not to have 
given costs againt the appellant, and their decree 
so far reversed, although affirmed in other res¬ 
pects. [Ulruck Sing , v. Beny Persad,] ... 53 

2. If an action for damages for injury sup¬ 

posed to have been caused to the reputation of 
the plaintiff by the conduct of the defendants, 
could not be proceeded with, because of the plain¬ 
tiff’s death, by section 7, Regulation 11. of 1800, 
the defendants were entitled to their, costs, and 
the Court had no discretion in the matter. Mus- 
samut Keemee Baee, v. Latchman Das Narrain 
Das,] ... 141 

3. The costs of the Appellant in the suit in 
the Court below ordered to be taxed by the 
Master of the Supreme Court, and paid by the 
Respondent to the Appellant. [Sreemutty lle- 
butty JDossee, v. Sib Chunder Mjillick,] ... 484 

4. The suit being dismissed on grounds whol¬ 

ly different from those relied on by the Court be¬ 
lt >w, no costs allowed in this appeal. Fischer, v. 
Kamala Naiker,] ... 733 
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claimed, to bring any suit up to the appealable 
value within the Order in Council of the 10th of 
April, 1838. [Doorga Voss Chowdry, v. Rama- 
naath Chowdry,] ... 772 

6. Appellants claim being considered excus¬ 
able, though untenable, the order of the Court 
below varied as to costs. [ Mahomed Baulcer 
Eoossain Khan Bahadoor, y. Shurfoon Nusci Be 
gum ,] ... 728 

See Appeal 5, 6. 

— Demurrer. 

— Leave to Appeal, 2, 3. 

— Limitation 4. 

— Mesne Profits. 

— Practice 23, 29, 33, 35. 

— Sale for Arrears of Revenue 2. 

— Security for Costs. 


COURT OF WARDS. 

See Pleading 7. 

—- Rehearing. 


CREDIT. 

See Bankruptcy 2. 


CREDITORS. 

See Bankruptcy. 

— Fraudulent Conveyance. 

— Lien 1. 


CROWN. 

See Appeal 3, 4. 

— Government Officer 

— Hindu Law, Escheat, Widow 5. 

— Jurisdiction 2. 

— Law of Nations 2. 

— Practice 38. 

— Sovereign Power. 

— Tenure 2. 


CUSTODY. 

See Escape. 


CUSTOM. 

See Hindu Law. 

— Jungle Mahals. 

— Practice 34. 


CUTTOOGOOTAGA LEASE. 
See Tenure. 


DAMAGES. 

See Action. 

— Costs 2. 

— Lease 

— Mesne Profits 1. 

— Pleading 1. 

— Zemindar 2. 


CRIMINAL APPEAL. 

See Appeal 2, 3, 4. 

— Jurisdiction 13. 

— Practice 38. 


CROSS APPEAL. 

1. Cross appeal from part of the decree of the 

Sudder Dewanny Adawlut directed to be prose¬ 
cuted and heard on the printed case, provided the 
principal appeal was duly proceeded with ; but in 
the event of such principal being dismissed for 
non-prosecution, liberty was reserved to the Pe¬ 
titioners to prosecute their cross appeal as a se¬ 
parate cause. [A’ana Narain Rao v. Hurree Punt 
Bhao ,] ... ... ... 568 

2. Cross appeal from a part of a decree of the 
Sudder Dewanny Adawlut at Calcutta, although 
not interposed within proper time, admitted upon 
terms :— 

(i.) That the principal appeal be prosecuted ; 
and 

(ii ) That the appeal and cross appeal be con¬ 
solidated and heard on one printed case on each 
side. \Omanath Chowdry v. Sheik Nujeeb Chow¬ 
dry ] ... ... 812 

See Leave to Appeal 5. 

— Practice 34. 


DAMAGE, SPECIAL 

See Tort. 


DAUGHTER. 

See Hindu Law, Succession 1, Widow 3. 
— Mahomedan Law, Grand-daughter. 


DAUGHTER, APPOINTED 

See Hindu Law, Succession 1. 

— Gift 4. 


DAYA BHAGA. 

See Hindu Law, Custom 2. 


DEBT. 

See Acknowledgment. 

— Bankruptcy 2. 

— Evidence 5, 10. 

— Minor. 

— Mortgage 2. 

— Resumption. 

— Trustee. 

— Sale 3- 

— Tenure 1. 
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DEBTOR. 
See Tenure 1. 


DECENNIAL SETTLEMENT. 
See Ghatwally Tenure. 

— Lakhiraj Lands. 


DECISIONS. 

Levi v. Levi (6 Carr, and Pay, 239) observed 
upon and questioned. 

Moon v. Durden (2 Exch. Rep. 22) approved of 
[Doolubdasa Pettamberdass v. Ramloll ThacJcoor. 
seydass. j ... ... ... 404 

See Negotiable Instrument. 


DECREE. 

See Appeal 2. 

— Costs 1. 

— Execution op Decree. 

— Interest 2, 

— Mortgage 3. 


DECRETAL ORDER. 

See Appeal 2. 


DEED. 


There being no point but aa to a deed, and the 
rights of the parties under that deed, it is not 
necessary to bear the Respondent’s Counsel. 
[ Rajah Oodit Purkash Sing v. Martindell,] 384 

See Compromise. 

— Fraudulent Conveyance. 

— Hindu Law, Adoption 9, Construction 2, 
Gift 1, 2, 3, 4, Illegitimacy 2, Life 
Interest, Maintenance, Tenancy in 
Common. 

— Mahomedan Law, Dower, Gift 1, 2. 

— Partition. 

— Practice 26. 

—.Sale 3. 


DE FACTO AND DE JURE MANAGER. 
See Hindu Law, Incumbrancer. 


DEFAULT. 
See Tender. 


DELAY. 

See Practice 28, 33. 

— Review of Judgment. 


DEMAND. 

See Mahomedan Law, Dower. 


DEMURRER. 

Disputes in .a numerous and wealthy Hindoo 
family produced a suit in 1810 which continued 
down to 1853, and after various proceedings, and 
a release in 1811 the validity or otherwise of 
which however was not adjudicated upon in that 
suit, resulted in a considerable sum being found 
due to Plaintiff from Defendants against whom 
execution was issued. On this a Bill was filed 
in 1854 mainly on the basis of the release above- 
mentioned. To this a demurrer was filed, and 
the question was whether a case was stated in 
the Bill requiring to be met by plea or answer.— 
Held 1st, that under the circumstances, especially 
a9 the release was brought under the attention of 
the Master by the Court, time has not operated 
as a bar to render it right to allow the demurrer 
on that ground, however desirous the Court may 
be to put a speedy term to a litigation which, at so 
exhausting an expense, has lasted so many years. 

2nd. That it would be unsafe to ascribe the 
invalidity of the release to the long silence, on 
account of the proceedings which have taken 
place. 

3rd. That although it would be proper to file a 
new Bill to give any useful effect to the release, 
Plaintiffs, if they insist, are entitled to have this 
Bill met by a plea or answer. 

Demurrer over-ruled without prejudice to the 
right to insist upon the same ground of defence 
by answer. 

No costs allowed, considering the long length 
of time that was allowed to elapse. [Sreemutty 
Brinda Soondery v. Booder Pershad Mooker - 
M] ... ... 587 

See Res-judioata. 


DEPOSIT. 
See Bankruptcy 2. 


DEPOSIT OF TITLE DEEDS. 
See Lien 2. 


DESCENT. 

See Hereditary Offices 2. 
— Hindu Law, Custom 2. 


DEVASTAVIT. 
See Hindu Law, Widow 3. 


See Aliens. 


DEVISE. 


DETERMINATION. 
See Appeal 2, 3. 

. — Charter 1. 


DHURM PUTTR. 
See Adoption. 
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DIGNITIES. 
See Privilege. 


DISCHARGE. 
See Escape. 


DURESS. 


DISMISSAL OF APPEAL. 

See Appeal 7, 8. 

— Leave to Appeal 4. 
— Limitation 3, 4. 

— Practice 28, 29. 

— Rehearing. 

— Security for Costs. 


DISSOLUTION OF PARTNERSHIP¬ 
S' Hindu Law, Co-Partnership. 


DISTANCE. 

See Limitation 6. 


DISTRAINT. 

See Jurisdiction 11. 


DIVIDED FAMILY. 

See Hindu Law, Co- parcenary. 

DIVIDED PROPERTY. 

See Hindu Law, Tenancy in Common. 


DIVISION. 

See Hindu Law, Adoption 5, Co-parce¬ 
nary, Onus Probandi 2, Pacheet, 
Tenancy in Common, Will 4. 


DIVORCE. 

See Mahomedan Law. 


DOCUMENTS. 

See Construction 3 

— Evidence 1, 3, 9, 12, 13, 16, 17. 

— Power of Attorney. 


DOMICILE. 

See Lex Loci Rei Sit.®. 


DONATION. 

See Mahomedan Law, Endowment, Gift 1. 


DOOR, BREAKING OPEN OUTER 
See False Imprisonment. 


See Divorce, Mahomedan Law. 
— Onus Probandi 1. 


DOWER. 

See Mahomedan Law. 


DYN-MOHR. 

See Mahomedan Law, Divorce. 


ECCLESIASTICAL JURISDICTION. 
See Restitution of Conjugal Rights. 


EJECTMENT. 

See Sequestration. 

— Tenancy at Will. 

— Zemindar 2. 


ELDEST SON. 

See Ghatwally Tenure. 

— Hindu Law, Benamy, Family Usage 

and Custom. 

— Natural Equity. 


ENAM. 

In Madras, “ Enam ” originally meant a grant 
generally, and in process of time, meant a graut 
in perpetuity, not resumable. [Unide Rajaha Raje 
Bommarauze Bahadur v. Femmasamy Venkatadry 
Naidoo ,] ... ... ... 637 

See Hereditary Offices 1. 

— Hindu Law, Partition. 

— Mahomedan Law, Endowment. 

— Resumption. 


ENDORSEMENT. 

See Negotiable Instrument. 


ENDOWMENT. 

See Bequest. 

— Charitable Trust. 
— Mahomedan Law. 


ENGLISH Law. 

See Aliens. 

— Champerty. 
— Lien. 


EQUITABLE CHARGE. 
See Mortgage 3. 

— Sale by Sheriff. 
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EQUITABLE LIEN. 
See Lien 2. 


EQUITABLE MORTGAGE. 

See Mobtgage 1, 3. 

EQUITABLE RELIEF. 

Beld that, supposing the property said to have 
been concealed by the husband, to have been pur¬ 
chased with the wife’s money clothed with a trust 
for the children of the marriage, the wife’s proper 
course would have been not to treat the agree 1 ' 
ment as nullity, but to act upon it, and enforce it 
by a Bill to compel a settlement of the property 
which had been improperly withheld. [Gregory v. 
Cochrane,] ... ... ... 779 

See Toba Gabas Huk. 


EQUITABLE TITLE. 
See Lien 2. 


EQUITY. 

See Hindu Law, Pabties, Widow 3. 
— Natubal Equity. 


EQUITY AND GOOD CONSCIENCE. 
See Lien 2. 

— Pbactice 26. 


ESCAPE. 

If a Sheriff, upon the representation that a De¬ 
fendant is suffering very severely in health, takes 
upon himBelf to make any relaxation of the im* 
prisonment, and permits the Defendant, accom¬ 
panied by ever so many of his own officers, to go 
and reside in a house of his own, it is an escape. 

The Plaintiff in any case, in order to be barred 
from continuing his execution, and from having 
the benefit of his judgment, must voluntarily dis¬ 
charge the Defendant out of custody. If he does 
discharge him out of custody, even if it be only for 
a week, he cannot, by any agreement which he 
may have made with the Defendant, afterwards 
retake him, although the Defendant may possibly 
have agreed that, if he does not pay the money 
within a week, he shall be retaken. 

A Defendant in custody, being in a bad state 
of health, was permitted to go out of the goal 
with a Sheriff’s officer, in pursuance of a letter 
written by the Plaintiffs to the effect that in 
consequence of the Defendant’s health, a tempo¬ 
rary release from the confinement in the goal itself 
was essentially necessary, and that Government 
was pleased to permit him temporarily to reside 
outside the goal, under such surveillance as might 
prove as little irksome as possible to the prisoner 
while consistent with its perfect efficiency; and 
the Defendant, accordingly, resided in a private 
house, the Sheriff’s officers continuing about the 
premises until he was taken back to the goal. 


j field that the Defendant must be estopped from 
saying that the custody in which he then was, was 
not the custody of the Sheriff, when both parties 
intended it to be so, and that in point of law such 
custody should be treated as the custody of the 
Sheriff. 

If the Sheriff has it communicated to him by 
the Plaintiffs that they are inclined to allow the 
prisoner to go out of prison in the custody of the 
Sheriff's officers, the Sheriff may refuse to do so, 
unless the Plaintiffs have a rule of Court to show 
for that purpose ; but if withot any rule of Court 
all parties consent to the Defendant’s leaving the 
prison, the Sheriff may be liable to an action for 
escape, if it appears that he has not used sufficient 
care to prevent the prisoner from escaping. Un¬ 
der all circumstances, however, it is a question of 
fact for a jury to consider, whether, being in some 
measure instrumental in it, a Plaintiff ought to 
recover against the Sheriff at all. [ Raines . v. 
East India Company,'] ... ... 569 


ESCHEAT. 

See Govebnment Offices 1. 

— Hindu Law. 

— SOVEBEIGN POWEB. 


ESTOPPEL. 

See Escape. 

— Govebnment Officer. 

— Mortgage 4. 


EVIDENCE. 

I. There is no better criterion of the truth, no 
safer rule for investigating cases of conflicting 
evidence, where perjury and fraud must exist on 
the oue side or the other, than to consider what 
facts are beyond dispute, and to examine which 
of the two cases best accords with those facts, 
according to the ordinary course of human affairs 
and the usual habits of life. One of such facts 
is that when a notice is giveu according to Reg. 
XXXVII., 1793, sec. 20, calling upon all persons 
having tide to property of the nature contemplat¬ 
ed by the Regulation, to appear and enter it on 
public registers, the Defendant enters his claim as 
owner, and no proof is given by the Plaintiff that 
he ever is, or claims to be registered as the owner, 
for whom the Defendant is in possession as mana¬ 
ger from 1761 ; for though the registers them¬ 
selves are not at all of the nature of conclusive 
evidence of title (the Regulation provides against 
it) the act of registration after proclamation, 
still amounts to a public, open and notorious asser¬ 
tion of title on the one side, and the omission to 
register, unexplained by proof of the ill health of 
the claimant, or absence in a distant country, or 
ignorance, affords an equally strong presumption 
of the non existence of any title on the other. 
Another such fact is that although the Plaintiff’s 
case proceeds on the ground that the Defendant 
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is in possession as his agent and accounts to him 
for the profits, yet he produces no single account 
current or daftar for any part of the time, the 
natives being' known as particularly exact in 
keeping written accounts. 

Semble.— Copies of documents, for the originals 
x)f which no proof was given of search, cannot be 
received in evidence. [Meet Usdoollak v. Mus 
sumat Beeby Imaman ,] ... ... 89 

2. K brought a suit against M and S, alleging 
that they had dealings with him, that their ac¬ 
count-current was regularly adjusted by their 
gomashtahs up to 1860, and that on the 9th 
Poos-sood 1862, there was a balance in K’s 
favour of Rs. 7,132. 1. 60., which with interest 
amounted to Rs 13,689. 0. 75. In support of his 
case, K produced his own books of account, and 
there was no evideuce to shew that the defendants 
who denied all liability, and were privy to, could 
be bound by those accounts. Held —that decrees 
founded thereon must be reversed. [Sorabjee 
Vacha Oanda v. Koonwurjee Manikjee ,] ... 93 

3. If an instrument which appears to have 
been altered is produced in Court, the Court will 
not receive it or act upon it, till it is most satis¬ 
factorily proved by all the subscribing witnesses 
at the least, and other evidence, that that altera¬ 
tion was made antecedently to the signature. 
[ Petamber Manikjee v. Moteechund Manik- 

jee,} . •• 136 

4. Assumpsit by the surviving assignee of a 
bankrupt, upon promises made by the testator of 
the Respondents to the bankrupt. Plea : That 
the Defendant had not undertaken or promised in 
manuer and form as the said PlaiutifF, Assignee as 
aforesaid , had complained against him. Two 
days after issue joined the Defendant gave notice 
to dispute the bankruptcy. At the trial, the only 
evidence given of the trading, act of bankruptcy, 
or of petitioning creditor’s debt, or of the commis¬ 
sion or assignment, was a copy of the proceedings 
in England, purporting to be certified by the clerk 
of the Enrolments, and to be under the seal of 
the Court of Bankruptcy, pursuant to the 2nd and 
3rd Win. IV., c. 114, s. 9, did not extend to In¬ 
dia ; and that they did not prove a trading sub- 
sequent to the passing of the 6th Geo. IV., c. 16. 
Held on Appeal affirming the judgment of the 
Court below— 

(1) That the plea of non-assumpsit put the 
Bankruptcy and Assignment at issue sufficiently 
without any notice. 

(2) That the form of the plea “ Assignee as 
aforesaid ** was not an admission of the Plaintiffs 
title to sue as Assignee of the Bankrupt, but only 
a reference to the description the Plaintiff had 
given of himself in the declaration. 

(3) That the Statutes 6th Geo. IV., c. 16 and 
2nd and 3rd VVm. IV., c. 144, made to facilitate 
the proof of the bankruptcy and assignment in 
England, did not extend to the Courts in India, 
and that in those Courts such evidence of the 
Bankruptcy must be given as would have been 
required to prove the facts had no such Statutory 
Regulations been made. [ Clark v. Mullick,] 188 

1 


5. Debt on bond. The Defendant by his 
answer denied his execution of the bond. The 
Plaintiff, in his reply, stated the accidental des¬ 
truction of the bond, and prayed leave to put in 
evidence a registered copy thereof, which the 
Court allowed, aud, at the same time, ordered the 
fragments of the original to be produced. At 
the trial the Plaiutiff produced the fragments, and, 
under sec. 11, Madras Regulation XVII. of 
1802, put in as evidence a registered copy of the 
bond. He called no witnesses to prove that the 
fragments produced, formed part of the original 
bond. The Court admitted the registered copy as 
evidence, and found for the Plaintiff. The judi¬ 
cial Committee of the Privy Council, on Appeal, 
reversed this finding, on the ground that the re¬ 
gistered copy, in the absence of satisfactory evi¬ 
dence of the destruction of the original bond, was 
improperly admitted as secondary evidence. [*Sy«cJ 
Abbas Ali Khan v. Yadeem Ramy Reddy,] 259 

6. A rufanama , or deed of compromise, con¬ 

taining a statement of the fact of payment of the 
consideration money, is not conclusive evidence, 
as the statement of such a fact in a deed under 
the seal would be in a Court of law in England ; 
but a primd facie evidence, that may be rebutted 
by the proof of non-payment. [Ohoiodry Deby 
Per sad v- C/iowdry Dowlut Sing,] ... 288 

7. Where it was declared that the Appellant 

having been put by the Court, in India, iu pos¬ 
session of the property in dispute, and the Res¬ 
pondents having been directed to bring a civil 
suit to assert their claim to such property, aud 
having brought this suit accordingly, it was in¬ 
cumbent on the Respondents to prove some title 
to such land, before the Appellant was called upon 
to make out his title. [ Ram Hutton Rae v. Fur - 
rook-oon-Nissa Begum,] ... ... 342 

8. A question of fact, considering the advan¬ 
tages the Judges in India generally possess, of 
forming a correct opinion of the probability of 
the transaction, and in some cases of the credit 
due to the witnesses, affords a strong presumption 
in favour of the correctness of their decisions, 
but does not, and ought not, to relieve the 
Court of last resort, from the duty of examin¬ 
ing the whole evidence, and forming for itself, an 
opinion upon the whole case.] Mudhoo Soodun 
Sundial v. Suroop Chunder Sircar Choiodry,] 378 

9. At the trial, certain documents were read 

in evidence, which had been produced by virtue 
of a Bill of Discovery, filed by the Plaintiff against 
the Company ; but the Court did not allow the 
Defendant to read the answer, being of opinion 
that it did not contain any thing material to in¬ 
fluence the verdict. Held, on appeal, that con¬ 
sidering the constitution of the Supreme Court at 
Calcutta, where the same individuals were both 
Judges and Jurymen, the verdict refusing anew 
trial, "ought not to be disturbed. [The East India 
Company v. Oditchurn Paul,] ... 394 

10. Suit by Bankers against the son of a cus¬ 
tomer for recovery of balance of debt due by his 
deceased father, at the time of his death, dis¬ 
missed, there being no satisfactory proof of such 
balance being due. Held that the mere produc- 







tion of a Banker’s Account-book cannot of itself 
be conclusive evidence to establish the debt. [ Rai 
Sri Ki&Jien v. Rai Hari Kishen ... 466 

11. In an action by a banking firm against 
another to recover the alleged balance of an ac^ 
count, the books of account, produced and filed 
by the Plaintiff, were examined by the Inspector 
of the Court before both the parties, and the ac- 
> counts in them were reported to have been re- 
gularly kept and to have corresponded with the ac~ 
count alleged to have been delivered to the De¬ 
fendant. Held that the Inspector’s report was 
evidence, but not conclusive evidence, and that it 
was open to the parties to contradict, by the 
evidence produced on the other side, the state¬ 
ments contained in that report. 

J It is perfectly true, that the regular proof of 
books and account requires that the clerks, who 
have kept those accounts, or some person compe¬ 
tent to speak to the fact, should be called to prove 
that they have been regularly kept, and to prove 
their general accuracy. 

But whether the necessity of such proof was not 
removed where the fact was that the genuineness 
of those books was not disputed wheu they were 
offered to the Inspector, and that their accuracy 
was not disputed by the Respondent’s agent, who 
attended, to examine them, but that, on the con¬ 
trary, their general accuracy was admitted ; that 
the account contained in those books had been 
for several months opeu to the inspection of the 
Respondent with power to him to poiut out any 
inaccuracies, if any inaccuracies existed, and that 
he had in his own possession means at any moment 
of disproving the accuracy of those books (if in¬ 
accurate they were) by the production of their 
own accounts, books and vouchers ; — Held that 
there was a pnmd facie case for the establishment 
of those accounts. [Bioarka Doss v. Jankee 
;Doss,] ... ... ... ••• 500 

12. In ascertaining the truth of any transaction 
from the native evidence of India, the probability 
or improbability of the transaction, forms a most 
important consideration. 

The general observation that oral evidence in 
India is untrustworthy, is of no avail, when there 
is nothing to impeach its credibility, and when it 
is consistent with the probabilities of the case. 

A letter purporting to be in the handwriting of 
the Maharaja, sealed with his own seal, though not 
signed desiring the Appellant to join in an appeal, 
and undertaking to indemnify him from the costs, 
and stating that he had got a person to execute 
the security bond, .found genuine, and to be suffi¬ 
cient for the dismissal of the suit by the Maharaja 
to recover from the Appellaut, a certain amount of 
costs of that appeal already paid by the Respon¬ 
dent. • 

A pioper stamp was affixed to the letter, but 
the impression of the pioper stamp does not tend 
in the slightest degree to impair the validity of 
the instrument. 

Reception of unnecessary documents without 
discrimination in India commented upon. [Bun- 
waree Lall v. Maharajah Hetnarain Singh,] 610 

13. Regarding the admissibility of evidence. 


the rules of English Courts ought not to be strict¬ 
ly applied, in Indian Cases. The practice of the 
Indian Courts, and the essential justice of the 
case, must be looked to, and evidence must not be 
rejected hastily, because it may not be accordant 
with the practice of the English Courts. 

Copy of a document coming out of a public 
office, was admitted as evidence. \_UnideRajaha 
Raje Bommarauze Bahadoor v. Premmasamy 
Venkatadry Naidoo ,] ... ... 637 

14- From the instrument, in question, not 
being brought forward or mentioned on a previous 
occasion when the matter was contested, the exis¬ 
tence of warm and hostile litigation between the 
parties, on the alleged date of its execution, and 
from the evidence and other circumstances of the 
case, the decision of the Sudder Court in favor of 
the instrument set aside. [Katchy Kul/yana 
Rangappah v. Baloosamy Chettg,] ... 651 

16. Although the evidence of witnesses for 
the Defendants as to possession is of no better 
character thau those produced by the Plaintiff as 
to dispossession, yet it lies on the Plaiutiflf to 
make out his case, and as the probabilities of the 
case in this instance were against dispossession, 
it was held by the Judicial Committee, affirming 
the judgment of the Sadder Deioanny Adawlut, 
that the Plaintiff had failed to prove the dispos¬ 
session of the Defendants, which was necessary to 
maintain the suit. [ Maharajah Kooiour Baboo 
Nirtrasur Singh v. Nundo Loll Singh,] ... 744 

16. Suit in 1851 to recover the lands compris¬ 
ed in a Stinnud dated in 1795, and to cancel the 
Sunnud as being fraudulently altered by the De¬ 
fendants Appellants from one determinable on the 
grantee’s death to one importing a grant to the 
said grantee and his brothers jointly from ge¬ 
neration to generation. The said grantee died in 
or about the year 1819. The Sudder Ameen 
dismissed the suit. The Sudder Court gave the 
Plaintiff a decree. Held reversing the decree of 
the Sudder Court, 

That although ordinarily the party who pre¬ 
sents an instrument in an apparently altered and 
suspicious state must fail from the doubtful com¬ 
plexion of his proof, unless he can explain the 
existing state of the document, this wholesome 
rule admits of exceptions when there is strong 
corroborative proof to rebut the presumption 
which arises against an apparent falsifier of evi¬ 
dence :— 

That in this case the document was altered 
when it was in the custody of the Record-keeper 
subsequent to its production by the Appellant, 
that the Respondent did not produce the Kuboo- 
leut, nor satisfactorily accounted for its non-pro- 
duction, and that tbe acts and conducts of the 
Respondents since a loug time have been incon¬ 
sistent with their case. 

The plea of Limitation urged was not consider¬ 
ed necessary to be gone into under the view en¬ 
tertained on the merits of the case. [Mussumat 
Khoob Conwar v. Moodnarain Singh,] ... 813 

17. The Native Courts of India do not adopt 
the technical rules of England in receiving evi- 
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a public document, 
authenticated by the signature of the proper Offi¬ 
cer, as primd facie evidence, subject to further 
enquiry if it were disputed. [Narapunty hutch 
meedavamah 1. Vengama Naidoo ,] ... 826 


See Acknowledgment. 

— Adverse Possession. 

— Alluvial Lands 1. 

— Appealable Value 2. 

— Costs 1. 

— Fresh Suit. 

— Hereditary Offices 2. 

— Hindu Law. 

— Jurisdiction 4. 

— Lakhiraj Lands. 

— Limitation 2, 3, 4 

— Mahomedan Law, Divorce, Marriage. 

— Mesne Profits. 

— Mortgage 1, 4. 

— New Trial 2. 

— Onus Probandi 1. 

— Pleading 6. 

— Possession. 

— Power of Attorney. 

— Practice 3, 16, 17, 20, 31. 

— Sale by Sheriff. 

— Witnesses—Refusal’to examine. 


EXCLUSION. 

See Hindu Law, Family Custom. 

— Will 4. 

— Mahomedan Law, Succession 1. 


EXECUTION. 

A life-interest in the residue of the real and 
personal property of a testator, after all the 
charges had been satisfied and provided for, and 
after a full administration had taken place of the 
assets for the purpose of discharging these seve¬ 
ral dispositions : Held to be no such interest as 
could pass under an execution issued in the Su¬ 
preme Court against the property of the testator ; 
and a Bill of Sale thereof, by a Sheriff under a 
writ of Fieri facias, was null and void, and passed 
nothing to the purchaser. [ Bebee Tokai Sherob, 
v. Beglar,] ... ... ... 577 

See Escape. 


EXECUTION OF DECREE. 

1. Application to stay execution of a decree of 

the Sudder Dewanny Court at Madras, pending 
an appeal to England, refused as too late, the 
order for execution of the decree having most 
probably been acted upon. [In re Rajah Boma* 
ranjee Bahadoor.] ... ... ... 445 

2. Peremptory order granted, directing the 
Judges of the Sudder Dewanny Adawlut at 
Madras to execute the decree of Her Majesty in 
Council, and to put the Petitioner in possession 
of the land and property awarded to him by that 
decree, the Sudder Court refusing to execute that 


<SL 


order, being of opinion, that, the property in 
question having fbeen seized, pending the appeal, 
by the Board of Revenue, they alone had a right¬ 
ful title, with which the Sudder Court could not 
interfere. The right of the Madras Government, 
and of all persons, except the Respondents in the 
original appeal, to appear for their interest, if 
any, the order being granted ex^parte , was re¬ 
served. [In re Rajah Vaesareddy Lutchmeputty 
Naidoo,'] ... ... ... 446 

See Sale for Arrears of Revenue 6. 


EXECUTOR. 

Where two sums stood charged against the 
executor by the decree under appeal on account 
of the value of two vessels or the interest in them 
of the original executor. Held that, notwithstand¬ 
ing the language of the decree, it was, in the un¬ 
doubted circumstances of the case, within the 
competency of the Master in taking account, and 
within the competency of the Court upon the 
report, to charge the executor as for their value 
in money, it being impossible to doubt that the 
original executor had possessed himself of the 
property, and that the property so possessed was 
not forthcoming and accounted for. 

Their Lordships, however, did not intend to rule 
that, in all cases where an ordinary administra¬ 
tion account has been directed, the value in money 
of the specific chattel shown to have been pos - 
sessed by the executor, and not forthcoming, is to 
be charged against him.. 

As to payments stated in the Schedule and in 
the discharge, it is competent to the executor to 
prove them made at other dates than those stated 
in the Schedule and discharge. 

How far the inaccuracy of the statement as to 
dates might affect the costs is a different question 
from one of total disallowance. [Aga Mahomed 
Rohim Sherazee v. Meerza Ally Mahomed Shoos - 
try,] ... ... ... ... 884 

See Hindu Law, Will 1. 

— Minor. 

— Sale by Sheriff. 


EXECUTORY BEQUEST. 
See Hindu Law, Gift over. 


EX-PARTE APPLICATIONS. 
See Practice 33. 


EX-PARTE ORDER. 
See Practice 33. 


FACTORS’ ACT. 
See Agent. 
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FACTS. 

See Hindu Law, Adoption 6. 

— Practice, 2, 5, 24, 31, 32, 33, 34, 35. 


FACTUM OF MARRIAGE. 
See HIndu Law, Evidence. 


FAILURE OF HEIRS. 

See Hindu Law, Escheat, Illegitimacy 2. 


FALSE IMPRISONMENT. 

A sheriffs officer, the outer door being open, 
peaceably entered the house to execute civil pro¬ 
cess, but was caused to be expelled by the prose* 
cutor to’prevent actual arrest, and the outer door 
locked against him. The officer, then, broke open 
the door and effected arrest : field, 1. That the 
officer acted lawfully therein. 

II That a demand of entry and refusal before 
breaking open the outer door, were unnecessary 
under the circumstances of the case. 

Queer e. —Whether, supposing the re-entry by 
breaking open the outer-door illegal, an indictment 
for assault and false imprisonment will be main¬ 
tainable against the sheriff’s officer ? [Aga Kur - 
boolie Mohomed v. The Queen ,] ... ••• 261 


FELONY. 

See Appeal 3. 

— Jurisdiction 10. 


FIERI FACIAS, WRIT OF 
See Execution. 


FORECLOSURE. 

Where mortgaged lands lie partly in one dis¬ 
trict, and partly in another, an order of foreclo- 
sure made by the Judge of either of the distnots, 
is a proper order and not contrary to section 8 of 
Bengal Regulation XVII. of 1806. [So, Mm* 
Dibiah v. Prankissen Baa,] ... — 

See Hindu Law. 

— Mortgage 4. 


FOREIGN CHARITY. 
See Bequests. 


FOREIGN LAW. 
See Prescription. 


FAMILY ARRANGEMENT. 

An agreement, in the English form, in the na¬ 
ture of a family compromise, was made between 
husband and wife, (Armenian Christians,) respect¬ 
ing the separate property of the wife. The wife ; 
afterwards, sought to avoid the performance of the 
agreement, alleging in defence, that the agreement 
was not binding upon her as her husband at the 
time of making it had concealed from her property 
purchased by him. field, upholding the decree 
of the Court below for the specific performance of 
the agreement, that that defence was not made out 
in point of fact, aud that, if it had been, it could 
not have been sustained in point of law. [Gregory 
V. Cochrane.'] ... ••• ••• ^79 

See Compromise 3. 


FORFEITURE. 
See Confiscation. 
— Tenure 1. 


FORGERY. 

See Hindu Law, Adoption 9. 

— Practice 31. 

FORMA PAUPERIS. 

The suit was actually commenced in 1848 
when a petition for leave to sue in formd pauperis, 
and the plaint in this suit, were presented. [Na- 
ragunty Lutchmeedavamah v. Vengama Nai~ 
doe,] ... ... ••• - 826 

See Compromise 2. 

— Practice 15. 


FAMILY CUSTOM 
See Hindu Law. 

— Mahomedan Law, Succession. 


FATHER. 

See Hindu Law, Benamee, Evidence, Ille¬ 
gitimacy. 

_Mahomedan Law, Gift 2. 


FEE SIMPLE. 
See Tenurh 1. 


FOUJDARY COURT. 

The order of a Foujdary Court granting posses¬ 
sion of real property confers no title, but has the 
effect of preventing the occupation being disturbed 
by violence. [Kadir Bulcsh Khan v. Mussumatain 
Fussee>oon-Nissa,'] ^61 

See Hindu Law, Gift 4. 


FRAUD. 

See Account Stated. 

— Compromise 1. 

— Limitation 5, 10. 


























* See Master in Equity. 

— Onus Probandi 1. 
— Trustee. 

— Wager. 


FRAUDULENT CONVEYANCE 
A Court coming to the conclusion that an al¬ 
leged purchase pendente lite was a stimulated and 
fraudulent transaction, for the purpose of defeat¬ 
ing a sequestration, and the creditors in a suit 
then pending, necessarily, naturally, and properly, 
concluded that the deed, if it were a deed executed 
under these circumstances, was fraudulent as 
against creditors. [ Musadee Mahomed Cazum 
Sherazee v. Meerza Ally Mahomed Shoostry,] 489 


FRAUDULENT DECREE. 

Held that a decree subsequently obtained by 
the Respondent against the Appellant’s title as 
created by the Ruffunama, was not only improper 
but fraudulent and therefore a nullity ; as it was 
in every sense the duty of the present Respon¬ 
dent not to prosecute the appeal after the com" 
promise. [ Raj Mohun Qossain v. Gour Mohan 
Gossain ,] .... ... ... 723 


FREEHOLD. 

See Aliens. 

— Tenancy at Will. 


FRESH SUIT. 

In a suit between the widow of a Hindu, 
dying last seized of the Zemindary , and his great 
nephew, the decision of the Sudder Deioanny 
Adawlut was reversed, on the grounds : — 

1. That the fact of the division of the Zemin¬ 
dary, upon which the whole case turned and was 
decided, was never alleged in any of the pleadings 
in the Courts below ; and 

2. That, as required by the imperative provisions 
of the Madras Regulation XV. of 1816, the di¬ 
vision was not made a distinct point in the cause, 
nor an order given for the production of evidence 
in proof of such an averment. 

But their Lordships, considering the irregulari¬ 
ties of the proceedings sufficient to cause mistake 
and misapprehension, granted the Respondent 
leave to bring a fresh suit within three years from 
the date of the disclosure of the decree. \_Srimut 
Moottoo Vijaya Raghanadha Gowery Vallabha 
Feria Woodia Taxer v. Many Anya Moottoo 
Natchiar ,] ... ... _ 280 


GHATWALLY TENURE. 

By the Ghatwally tenure, lands were granted, 
by the Mahomedan rulers, to individuals, often of 
high rank, at a low rent or without rent, on con. 
dition of their guarding and watching the Ghats 


or mountain passes to prevent the descent of the 
neighbouring lawless mountaineers through those 
passes ; and protecting and preserving order in the 
neighbouring district. 

The case of Hurlal Singh vs. Jorawun Singh (6, 
Sud. Dew. Rep , 170) in which the Court was of 
opinion, that the Ghalwally lands being held con¬ 
ditionally on the performance of certain defined 
duties, were not divisible on the death of the 
Ghat veal, but descended to the eldest son, referred to. 

In 1789, the original rules and orders for the 
Decennial Settlement of Behar being issued, the 
jumma to be paid by Rajah Kadir Ali for his 
Zemindary of Khuruckpore, in the Zillah of 
Bhagulpore, was fixed in 1790. In 1838, a claim to 
resume certain Ghatwally lands included in that 
Zemindary was set up by the Government, for the 
purposes of revenue assessment. 

The validity of the claim being in dispute ; Held 

That the lands sought to be resumed were not 
properly within the meaning of Regulation I. of 
1793, sec. 8, cl. 4, relating to the resumption of 
allowances made to the Zemindars for police es¬ 
tablishments. 

That they were a part of the Zemindary of 
Khuruckpore, and were included in the settlement 
of the Zemindary, and covered by the jumma as¬ 
sessed upon it. 

Whether the Ghatwally lands were or were not 
productive of revenue to the Zemindar at the time 
of assessment, was not material, it not beingthe in¬ 
tention of the Settlement that no land should be 
covered by the jumma which did not actually pro¬ 
duce income, and, therefore, contribute to increase 
the jumma at that time. [ Rajah Lelanund Sing 
Bahadoor v. Bengal Government,] ... 505 


GHAT. 

See Hindu Law, Will 1. 


GIFT. 

See Hindu Law. 

— Mahomedan Law. 


GIFT OVER. 

See Hindu Law, Gift oyer, Will 3. 


GOOD AND SUFFICIENT CAUSE. 
See Limitation 2, 6, 11. 

— Mahomedan Law, Succession 2. 
— Mortgage 4. 


GOODS SOLD AND DELIVERED. 
See Bill of Exchange 2. 


GOTRUM. 

See Hindu Law, Adoption 5. 



















See Construction 1, 9. 

— Ghatwally Tenure. 

— Government Officer. 

— Hereditary Offices. 

— Sale for Arrears of Revenue 4. 
— Tora Garas Huk. 

• — Tort. 


GOVERNMENT OFFICER. 

The acts of a Government Officer bind the Go¬ 
vernment only when he is acting in the discharge 
of a certain duty within the limits of his autho¬ 
rity ; or, if be exceed that authority, when the 
Government in fact, or in law, directly or by im¬ 
plication, ratifies the excess. 

The circumstances in which the Collector of 
Masulipatam was held to have no authority to 
waive the rights to which Government might be 
entitled by escheat ; and that the Crown was not 
estopped by the decree of a Court in India found¬ 
ed thereon. [ The Collector of Masulipatam v. 
Cavaly Vencata Narrainappa,'] ... 820 

See Tort. 


GOVERNOR GENERAL IN COUNCIL. 

See Bequest. 

— Confiscation. 

— Jurisdiction 11. 

— Principal and Agent. 

— Sale for Arrears of Revenue 1. 
— Wager 2. 


GRAND-DAUGHTER. 

See Mahomedan Law, Gift 2. 

GRANDSON. 

See Hindu Law, Will 4. 


GRANT. 

See Amaram Tenure. 

— Confiscation. 

— Enam. 

— Hereditary Offices 1. 

— Hindu Law, Maintenance, Pa* 

oheet. Will 4. 

— Lakhiraj Lands. 

— Mahomedan Law, Endowment. 

— Resumption. 

— Tenure 1. 


GRANT BY CROWN. 
See Jurisdiction 2. 


GUARDIAN. 
See Minor. 


See Hindu Law, Adoption 4. 
— Rehearing. 


GUARDIANSHIP. 

See Hindu Law, Foreclosure. 


HABEAS CORPUS, WRIT OF 
See Jurisdiction 1. 


HEIR. 

See Action. 

— Hindu Law, Adoption 5, 10, Alien¬ 

ation, Construction 2. Escheat, , 
Gift 1, 3, Illegitimacy 2, Mana- 
ger, Onus Probandi 4, Partition, 
Widow 1, Will 3. 

— Mahomedan Law, Succession. 

— Sovereign Power. 

— Tenancy at Will. 

— Tenure. 


hereditary offices. 

1. The offices of Mvjmoodar, Parek and Mehta 

are hereditary, and do not cease upon a grant by 
the Government of a village in jaghire or enam 
tenure.—In order to entitle the parties in posses¬ 
sion of the offices to the fees incident to them, it 
is not essential that the duties of the offices should 
have been performed by the parties so possessed 
if they were prepared to discharge them if require 
ed. In a suit however for the recovery of the 
fees, such claim is limited by Bombay Reg. V. 
1827, S. 4, toaperiodof 12 years. [ BeemaShunker 
v. Jamas'-jee Skapor-jee, ] ... ... 149 

2. Absence of all evidence whatever of any 

descent of an office . in the family, is a good 
ground for rejecting the claim to it, though both 
parties agree in the existence and hereditary 
character of the office. [ Baiun Wullad Raja 
Katik v. jDavood Wullad Itunnoo,] ... 221 


HINDU. 

See Construction 6, 8. 

— Hindu Law. 

— Lien 2. 

— Limitation 9. 


HINDU LAW. 

See Index, Part II. 


HOONDIES. 

See Bill of Exchange 1. 


HOSTILE SEIZURE. 
See Law of Nations 1. 
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HUSBAND. 

See Equitable Relief. 

— Hindu Law, Life Interest. 

— Tenancy in Common, Widow 5. 

— Mahomedan Law, Divorce, Doweb, 

Presumption. 


HUSBAND AND WIFE. 

See Family Arrangement. 

— Restitution of Conjugal Rights. 


IBRANAMAH. 

See Mahomedan Law, Divorce. 


ILLEGITIMACY. 
See Hindu Law. 


IMMOVEABLE PROPERTY. 

See Hindu Law, Maintenence, Will 4. 


IMPARTIBILITY. 

See Ghatwally Tenure. 
— Hindu Law. 


IMPRISONMENT, RELAXATION OF 
See Escape. 


INCHOATE TITLE. 

See Hindu Law, Illegitimacy 2. 


INCUMBRANCER. 
See Hindu Law. 


INDICTMENT. 

1. Plea to an indictment for a misdemeanour 
by a native of Arcot resident at Serroor, within 
the dominions of the Peshwa, to the jurisdiction 
of the Recorder’s Court of Bombay, overruled on 
the ground that it amounted to a plea of the 
general issue, no other Court of competent juris¬ 
diction being stated for the trial of the offence. 

Semble. —The description of “The Court of 
the Recorder of Bombay” as “ The Court of th* 
Honourable the Recorder of Bombay,” is not a 
fatal variance in an indictment for a misdemea*- 
nour within the jurisdiction. 

Semble. —It is not essential to aver specially, 
that a receipt is a receipt for money, if the in- 
strument on the face of it purports to be such, 
and is sufficiently set forth in the indictment. 
[PooneaJchoty Moodeliar v. The King ,] ... 76 

2. Qucere. —Whether, supposing the re-entry 
by breaking open the outer door illegal, an in¬ 


dictment for assault and false imprisonment will 
be maintainable against the sheriff’s officer. [Aga 
Kurboolie Mahomed v. The Queen,"] ... 261 

See Appeal 3. 


INFANT. 

Appeal dismissed uuder rule 5 of the Order of 
Council, dated 13th June 1853, for default of pro¬ 
secution, restored on account of infants being 
concerned in the case, and the disturbed state of 
India ; on condition that fresh security should be 
deposited in England, and the appeal prosecuted 
within a given time. [Ranee Birjuobuttee v. Per • 
tab Singh,] ... ... ... 740 

See Hindu Law, Manager, Onus Pro- 
bandi 4. 

— Jurisdiction 8. 

— Mahomedan Law, Minor. 

— Minor. 

— Rehearing. 


INGROSSING. 
See Wager 2. 


INHABITANCY. 
See Limitation 9. 


INJUNCTION. 

See Principal and Surety. 


INJURY. 

See Tort. 

— Trespass. 


INSANITY. 
See Limitation 11. 


INSOLVENCY. 

See Bankruptcy 

— Lien 1. 

— Practice 28. 


INSTALMENTS. 

See Minors. 

— Sale for Arrears of Revenue 1. 

— Tora Gabas Huk. 


INSTRUMENT, ALTERATIONS IN 
See Evidence 3,16. 


INTENTION. 

See Hindu Law, Construction 2, Widow 3, 
Will 3. 
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INTEREST. 

1. The words " interest at the rate of 12 per 

cent, per annum” might mean to exclude what is 
otherwise generally meant in India, the payment 
of interest monthly. \_Rajundet Narain Rue v. 
Bijai Oovind ••• ••• 

2. Leave to appeal granted, on payment ot 
costs, from an Order of the Sudder Court at 
Bombay, decreeing interest upon the amount 
awarded by the judgment of the Court; the Ap¬ 
pellant having failed to apply to the Court in 
India within six months, as required by the Order 
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to interest under that law. The case remanded 
for enquiry aud adjudication as regards the usage. 
Juggo Mohun Qhose v. Manic Chund,"] • ••, 681 

See Appealarlb Value 1. 

— Mercantile Usage. 

— Mortgage 2. 

— Practice 32. 

— Principal and Surety. 

— Tora Goras Hue:. 

— Usury 2. 

— Hindu Law, Co-parcenary 2, Gift over. 
— Tenure. 


in Council of the 10th Apiil 1838. 

According tq the practice of the Native Courts 
in Bombay, a sum found due for mesne profits, is 
a judgment debt, and carries interest by its owu 
force. 

On Petition in the Native Court, after Decree 
upon appeal in England, interest awarded on the 
amount of mesne profits decreed, although not 
prayed for in the plaint, or given by the Decrees 
in India, or the Order of affirmance in England. 

IKirkland v. Modee Pestonjee Khoorsedjee ,] 270 

3. In a suit for payment of money due on a 
Bond (although strictly not in the nature of such 
an instrument) which provided liquidation of 
principal by instalments, no mention being made 
of interest, Held that interest was allowable. 

T Rajah Bommarauze Bahadur v. Rangasamy 
Mudaly ,] ••• ••• ••• 

. 4. in an Ikrarnamah the sum of Rs. 4,628 
was described as the result of calculations of in¬ 
terest up to a certain date, and stipulated to be 
paid as such on another, it being carefully dis¬ 
tinguished in the instrument from the Rs. 
30,000, which were called principal; and there 
was an express stipulation as to the rate of in¬ 
terest on the principal sum, but no such stipula- 
tion with respect to the Rs. 4,628 : - Held, that 
the express provisions with respect to the sum 
which was to carry interest excluded any idea of 
the sum of Rs. 4,628, which was interest, also 
being intended to carry interest. 

Regulation XV. of 1793, hindering persons from 
recovering arrears of interest of more than one 
hundred per cent., applies only to arrears which 
have not been any pait of them paid. [Bayim- 
doss Moo Jeerjea, v. Omeish Chunder Raee,'] .. 642 

5. The parties had agreed that if at the next 
ensuing public sale, the average price per chest of 
Patna Opium should rise above Rupees 1,300, the 
Defendants promise to pay the difference between 
Rupees 1,300, and such average price. This 
agreement is alleged to have been made on con¬ 
sideration of Rupees 600 paid by the Plaintiff to 
the Defendants. The liability to pay the princi¬ 
pal sum was not denied. The dispute was as re¬ 
gards the liability to pay interest under the law 
as also under usage. 

Held , that Act XXXII. of 1839, supposes a 
party to have been used for breach of a contract 
for the payment, by virtue a written instrument, 
of a sum certain, at a certain time, and that such 
a contract was not in the contemplation of either 
party, and, therefore, the Plaintiff was not entitled 


INTERLOCUTORY ORDER. 

— Review of Judgment. 

INTESTACY. 

See Mahomedan Law, Gift 2. 

IRREGULARITY. 

See Fresh Suit. 

— N kw Trial 2. 

— Sale 1, 2. 

_ Sale fob Arrears of Revenue 6, 6. 


ISSUES. 

See Action. 

— Mortgage 4. 

— Nbw Trial 2. 

— Pleading 7. 

— Practice, 9, 20, 23, 26, 36. 


JAGHIRE. 

See Hereditary Offices 1. 


JAGHIREDAR. 
See Jurisdiction 6. 


JOINT FAMILY PROPERTY. 

See Hindu Law, adoption 4, Ancestral Pro¬ 
perty, Benamee, Coparcenary, Life 
Interest. 


JOINT LIABILITY. 

See Hindu Law, Coparcenary, Co-pautner- 
.bhip. 

JOINT OWNERS. 

See Hindu Law, Co-Partnership. 

JOINT UNDIVIDED FAMILY. 

See Hindu Law, Co-Partnership, Will 3, 4. 




















See Assignment. 

— Jokisdiotion 11, 12. 

— Tbespass. 


JUDGMENT. 

See Appeal 2, 3. 

— Leave to Appeal 6. 

— Practice 5. 


JUDGMENT CREDITOR. 

StffitfToRA Garas Huk. 


JUNGLE MAHALS. 

Regulation X. of 1800 does not apply to un¬ 
divided zemindaries in which a custom may pre¬ 
vail that the inheritance shall be indivisible, but on. 
ly to the Jungle Mahals , and other entire districts, 
where local custom prevails. [Rajah Deedar 
Hossein Ranee Zuhoor-'Oon-nissa,] 217 


JURISDICTION. 

1. The Supreme Court of Bombay has no power 
to issue writ of habeas corpus except when di¬ 
rected to a person resident within those local li¬ 
mits wherein it has a general jurisdiction, or to a 
person out of those limits who is personally subject 
to its jurisdiction. 

The Supreme Court has no power to issue a writ 
of habeas corpus to the gaoler or officer of a native 
Court, as such officer, it having no power to dis¬ 
charge persons imprisoned under the authoritiy of 
a native Court. 

The Supreme Court is bound to notice the juris¬ 
diction of a native Court without having it set 
forth specially in the return to a writ of habeas 
corpus. [In re the Justices of the Supreme Court 
at Bombay.] ... ... ... 1 

2. Semble .—That the Privy Council will not 

exercise jurisdiction as a Court of Appeal from 
the decisions of the Lords Commissioners of the 
Treasury, as to grants by the Crown of property 
accruing to it by virtue of its prerogative. [Case 
oj the Army of the Deccan,] ... 21 

3. The Court of Sudder Dewanny Adawlut 

has no right to determine the question of title of 
a third person when such a question is not in the 
cause. [Rajah Haimun Chull Sing v. Koomar Cun - 
sheam Sing,] ... 37 

4. The Court of Sudder Dewanny Adawlut of 

Bengal ought not to affirm a decree of a Provin¬ 
cial Court in a case respecting a balance of part¬ 
nership accounts without examining the original 
account books of the firm, if they are tendered in 
evidence before it, although they were not pro¬ 
duced before the Provincial Court. [Benee Suhaee 
v. Hur Kishen Doss,] ... ..50, 

5. One, not residing at Calcutta, was held to be 
amenable to the jurisdiction of the Supreme Court, 


1 if he was privy to, and persevered and co-operated 
in a misdemeanour, committed in Calcutta. [Ja- 
noJcee Dass v. The King,] ... 94 

6. Before Regulation XXIX. of 1827 and Re¬ 

gulation V. of 1828 (Bombay) were passed, the 
Sudder Adawlut had no power to entertain an 
appeal from the decision of a Collector or Commis¬ 
sioner appointed to adjust the claims of Jaghire- 
dars. [Eshwunt Row Thorai v. Nilloba and Joteba 
Thorat, J ... ... ... 158 

7. Qucere. —Whether an action is maintain¬ 

able by the Law of Bombay, in the Civil Courts, 
by a grantee of such dignity (Adva PalUi) against 
a usurper ? [«Sri Sunker Bharta Swami v. Sidha 
Lingayah Charanti,] ... ... 266 

8. An order of the Equity side of the ‘Supreme 
Court of Madras, is not invalid, as having been 
made upon petition without the existence of any 
suit to found the jurisdiction of the Court. 

No question of jurisdiction arises, where notice 
of application for an order, which may be made 
ex parte , is given to a party for the purpose of 
enabling him, if he thinks fit, to appear and shew 
cause against it. 

An order of the Equity side of the Supreme 
Court, being made upon the general jurisdiction of 
the Court, and not under the Statute 2 and 3 
Vic., c. 34, is void, as against public policy ; where, 
by the order, the Court allows an officer of it to 
institute suit for the protection of the person and 
property of an infant, the officer having direct 
personal interest in the conduct of the suits. [Kera- 
koose v. Serle and others,] ... ... 286 

9. Qucere. —Whether the Courts in India have 
any jurisdiction to proceed to the determination 
of such a question, as a mere matter of law ? [Nam- 
boory Setapaty v. Kanoo Colanoo Pullia, J 290 

10. Semble. —The Queen in Council has no power 

to grant an appeal in cases of felony from any of 
the dominions of the British Crown, governed by 
the law of England. [The Queen v. Eduljee By - 
ramjee,] ... ... ... 305 

11. By Letters Patent, bearing date the 8th 
day of December, 1823, aud establishing the 
Supreme Court at Bombay, the Court, like the 
Supreme Court at Fort William in Bengal, was 
forbidden to exercise any jurisdiction in any 
matters concerning the revenue uuder the ma¬ 
nagement of the Governor aud Couucil, or any 
act done according to the Regulations of the 
Governor and Couucil respecting the collection of 
the revenue. 

The Collector of revenue at Bombay being 
charged with trespass for distraining for arrears of 
Government “quit-rent,” the plea of “Not guilty” 
was only set up. 

Held, reversing the finding aud judgment of 
the Court below, 

I. That the ** quit rent” was part of the reve¬ 
nue of the East India Company ; and 

II. That the Supreme Court of Bombay, 

having, by the Charter, no jurisdiction over this 
cause of action, the Judge ought either to have 
directed a non-suit, or a verdict to be entered for 
the defendants. [Spooner v. Juddow,] ... 363 
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12. Act XVII l. of the Supreme Legislature of 

India empowered the Governor of Bombay in 
Council to administer the property of the Nawab 
of Surat, in regard to the settlement and pay* 
inent of the debts and claims against the estate of 
the late Nawab at the time of his death, and dis¬ 
tribute the remaining property among his family. 
Section 2 provides that no act of the said Gover¬ 
nor of Bombay shall be liable to be questioned in 
any Court of Law or Equity. Under the power 
conferred by the said Act, the Government Agent 
at Surat made an award. 

Upon an application by a party dissatisfied 
with the act of the Governor, Held that the 
award was not au act of a Court, Judge, or Judi¬ 
cial Officer within the meaning of the 3rd section 
of 3rd and 4th Will. IV., c 41, and they have no 
jurisdiction to interfere. \_ln re the Nawab of 
Surat.'] ... ... ... 481 

13. With respect to the Criminal Law, the 
construction is always to be strict. 

The preamble must be considered as a key to 
the construction of the Statute. 

Looking at the whole of the Statute, 9th Geo. 
IV., c. 74 together, the object of the 56th Section 
was merely to extend to India the same provisions 
which were made for England by 9th Geo. IV., c. 
31, with respect to offences committed in two dif¬ 
ferent places, or partially committed in one place, 
and accomplished in auother, that it does not at 
all apply to a case of this kind, where the persons 
committing the offence were not amenable to the 
Court of Calcutta, and where the whole offence 
which has been committed was within one juris¬ 
diction. 

The object of the said Statute was not to 
make a new enactment rendering persons liable 
to punishment for a complete ofl'euce, who would 
not have been liable before. 

The term “ within the limits of the Charter of 
the said United Company,” in the 56th Section of 
9th Geo. IV., c. 74, means “ within the limits of 
the trading Charter of the Company.” 

I'he couviction, by the Calcutta Court was 
wrong and its judgment cannot be supported. 
[Nga Hoong v. The Queen,] ... ... 598 

j.4. A contract was entered into at Rutlam, in 
the Independent State of Malwa, for the estab¬ 
lishment of a partnership which was to be carried 
on principally at Muttra , where all the transac¬ 
tions were to be conducted by means of the ca¬ 
pital embarked in the concern at that place. 
Advauces were made from time to time according 
to the terms of the contract ; but the undertaking 
at last turned out unprofitable aud losses were 
incurred. Ou the Appellant claiming for a ba¬ 
lance of ten lacs of rupees arising out of these 
partneiship trausactions, the question whether 
the cause of action arising out of the coutract, 
occurred within the jurisdiction of the Zillah 
Court of Agra , was decided by their Lordships in 
the affirmative, on the grounds— 

1. That Muttra was the central place of busi¬ 
ness, where the partnership books were kept, and 
the partners would have recourse to those books ' 
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for the purpose of ascertaining the state of the 

transactions between them ; aud, 

2. That, if in the result, a balance was due to 
the Appellants, Muttra would be the place where 
the payment would have to be made. ILucfanee 
Chund v. Zcrawur Mull,] ... ... 763 

15. This was an appeal in a Criminal case. 
The Judicial Committee assumed that there exists 
on behalf of the Crown, a prerogative right of 
appeal even in matters of Criminal Jurisdiction, 
aud held on the merits that justice was not very 
well administered in the case, and that primd 
facie, the case was one of great grievance, but 
considering that such appeals in criminal cases 
would maim the course of justice, and in very 
many instances, would entirely prostrate it, they 
did not advi.-e to admit the right of appeal, but 
suggested that an application should be made to 
the constituted authorities who have a power to 
afford the remedy though in a different way, and 
who would no doubt examine into the circum¬ 
stances of the case aud do that which justice may 
require, when it is represented to them that this 
suggestion emanates from the Judicial Committee. 
[The Queen v. Joylcissen MooJcerjee,] ... 860 

See Arbitration 2. 

— Indictment I. 

— Law op Nations 1. 

— Leave to Appeal 2. 

— Lien 2. 

•— Limitation 9. 

— Practice 22, 24. 

— Prescription. 

— Restitution of Conjugal Rights. 

— Trespass. 

— Venue. 


JURY. 

See Negotiable Instrument. 
— Practice 21. 


KHATRI CASTE. 

See Hindu Law, Khatri Caste. 


KHOOLA. 

See Mahomedan Law, Divorce. 


KINDRED. 

See Hindu Law, Polliam Tenure. 


KING. 
See Crown. 


KINSMEN. 

See Hindu Law, Polliam Tenure. 
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LACHES 


LAW OFFICERS. 
See Limitation 4. 

— Practice 34, 37. 


» " ■ 

Action. 

— Demurrer. 

— Evidence 11. 

— Limitation. 

— Mortgage 2, 4. 

— Practice, 7. 

— Sale 1. 

— Sale for Arrears of Revenue. 


LAKHIRAJ LANDS. 

Where the Rajah of Burdwan claimed the 
exemption of * mahoteran' lands, from assessment 
to the Government revenue, as being Lakhiraj 
lands: Held by the Judicial Committee of the 
Privy Council, on appeal from the decisions of the 
Collector and the Special Commissioner,— 

That Regulation II. of 1805, sec. 2, cl. 2, 
barred, after the lapse of sixty years, the remedy 
of the Government by instituting proceedings by 
or before the Revenue Collector, under Regular 
tion II of 1819 to resume lands for the purpose 
of assessment to the public revenue. # # 

For the purpose of the limitation, contained in 
Regulation II. of 1805, the Collector’s Court must 
be considered a Court of Civil Justice. 

An objection, that the claim of the Government 
of Bengal was barred by Regulation II. of 1805, 
though not raised in the Courts below, was allow¬ 
ed ; the proceedings in the case not being proceed¬ 
ings in a regular suit. 

Semble. —Under Regulation XIX. of 1793, the 
exclusion or omission from the Decennial and 
Permanent Settlement, of lands as Lakhiraj, is 
of no weight as evidence of title to that exemption. 
The general presumption is in favour of the lia¬ 
bility to assessment of land, and the claimant of 
Lakhiraj is to establish his claim; not by in¬ 
ferences and presumptions, but by the positive 
proof required by the Regulations XIX. of 1793 
and XIV. of 1825 : viz.— . . 

1. For the validity of the Lakhiraj tenures, 
the proof of uninterrupted possession, held exempt 
from assessment, at and subsequently to the 12th 
of August, 1765 ; or the proof of grant or confir¬ 
mation by some competent authority. 

2. For the continuance of the Lakhiraj tenures 

to the heirs, the proof that the right is hereditary, 
from the nature of the grant, or from ancient 
usage. [Maharaja Dheeraj. Raja Mahatab Chund 
Bahadonr v. The Government of Bengal ,] ... 385 

See Review of Judgment. 


LAND. 

See Alluvial Lands. 

— Hindu Law, Maintenance. 

— Lakhiraj Lands. 


LAPSE OF TIME. 

See Demurrer. 

— Sale for Arrears of Revenue 3, 6. 


LAW OF NATIONS. 

1. The members of the Provisional Govern¬ 
ment of a recently conquered country seized the 
property of a native of it, who had been refused 
the benefit of the articles of capitulation of a for¬ 
tress, of which he had been Governor, but had 
been permitted to reside. Under military surveil • 
lance in his own house in the city in which the 
seizure was made, and which was at a consider¬ 
able distance from the scene of actual hostilities : 
Held, that the seizure having been mad ejlagrante, 
et nondum qessante hello , must be regarded in the 
light of a hostile seizure, and that a Municipal 
Court had no jurisdiction on the subject. 

Semble —The circumstances that a recently con¬ 
quered city, where a seizure of the property of a 
native is made by the members of a Provisional 
Government during the time of war, had been 
for some mouths previously in the undisturbed 
possession of that Government, and that Courts 
for the administration of justice were then settiog 
in it uuder the authority of that Government, do 
not alter the character of the transaction so as to 
make it a subject of cognizance by a Municipal 
Court. [Elphinstone v. Beerachund ,] ... H 

2. There is no distinction between the public 
and private property of an absolute sovereign. 

Money in the hands of the banker of an absolute 
sovereign whose territory has been conquered by 
the British, may be recovered from the banker on 
an information on behalf of the Croun. [ Ad¬ 
vocate General of Bombay v. Ameer cliund,']... H> 

See Sovereign Power. 


LEASE. 

1. A lease of a certain pergunna in Bengal for 

seven years, not executed in writing, but acknow¬ 
ledged by a notification addressed to the native 
officers of the pergunna, is a conclusive evideuce 
of the terms of the argument as against the lessor. 
On the death of the lessee, before the expiration 
of the term, the lease continues to survive to his 
heirs and representatives, during the remaining 
portion of the term, in the absence of any express 
provision in the lease to the contrary ; and, for 
letting the property to auother, at an increased 
rental, before the expiration of the term, the lessor 
is liable in damage, calculated upon the in¬ 
creased rental [Maharaja Tej Chund Bahadur v. 
Srikanth Ghose,] .. ... ••• 278 

2. R became surety for the due performance 
of the engagement of N, the lessee, and after¬ 
wards became a partner with 1M in the lease. 
The representatives of the lessorB evicted the les¬ 
sees before the expiration of the lease. Held 
that a suit would lie by R’s representatives 

j against the representatives of the lessors, to reco- 
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ver damage for the loss alleged to have been bus- 
tained through that wrongful act, although they 
were not parties to the contract with the original 
lessors. 

Damages assessed at a gross sum by the Judi¬ 
cial Committee, after explaining the principle on 
which they proceeded. [ Rajah BurdaJcanth Roy 
v Aluk Munjooree Basiuk,] ... ... 355 

See Action. 

— Sale foe Arrears of Revenue 4. 

— Tenure 3. 


LEAVE TO APPEAL. 

1. Leave given to appeal, under circumstances, 

although the period of limitation according to the 
Bombay Charter had expired ; the petitioner con¬ 
senting and undertaking not to disturb, or attempt 
to disturb, the possession of the purchasers of any 
part of the property actually sold ; to give security 
for costs ; and to abide by any order which the 
Judicial Committee might think fit to make, touch¬ 
ing the matters in dispute. [i/i re Musadee Ma¬ 
homed Oazum Sherazee ,] ... ... 417 

2. Where this Court grants leave to appeal, 
under the general jurisdiction of the Queen in 
Council, it will impose such terms upon the party 
applying, as the special circumstances of the oase 
require. 

Appeal admitted from an order confirming the 
report of Commissioners in a partition suit, al- 
though the appealable value was under Rs. 10,000, 
the amount prescribed by the Order in Council of 
the 10th of April 1838. The Petitioner (the 
Plaintiff) had offered to compensate the Defendant, 
if the report of the Commissioners was varied. The 
Judicial Committee, in granting leave to appeal, 
put the petitioner upon terms of lodging in the 
Council Office, within four months, a certificate of 
recognizance to the Queen in the sum of £1,500 
for such compensation aud costs as might be 
awarded. [/» re Sibnarain Chose ,] ... 448 

3. Appellant in his petition for leave to appeal 

made an erroneous allegation. Appeal dismissed 
with costs as a warning in future. [ Sibnarain 
Ohose v. Hullodhnr -Doss,] ... ... 532 

4. Leave to appeal granted, subject to this re¬ 

servation, that if the facts, with reference to the 
market value of the Appellant’s shares involved in 
the suit, being above the appealable value, as con¬ 
tained in the petition are not correct, the petition 
is to be dismissed. [Mussamat Ameena Khatoon v. 
Radhabenod Misser ,] ... ... 644 

5. The value of the original suit being more 

than Rs. 10,000, notwithstanding that there was 
a modified decree in the District Court, followed 
by a full decree of the Sudder Court, on cross 
appeals of both the parties, liberty to appeal al¬ 
lowed. [ Prannath Roy Chotodry v. Ranee Sumo - 
moyee,] ... ••• * * 708 

6. Leave to appeal from the order, judgment, 
or decree, dated 26th February 1859, of the 
Sudder Court, in all the five special appeals, 
granted. If, however, the parties agree by a 


proceeding of the Sudder Court, that the appeal 
should be entered and prosecuted in the first of such 
suits, for the sum of Rupees 3,815 only, and that 
the result of that appeal will govern the other 
four cases, the papers of the first suit only need 
be transmitted ; otherwise, the papers of all five 
cases, the aggregate value of which, exceeds the 
appealable value, should be sent up. [Copal Lall 
ThaJcoor v. TelucJc Chunder Rae,] ... 737 

7. Leave to appeal granted, subject to the 

production of proper evidence in India, that the 
real or market value of the land in dispute, ex¬ 
ceeds the sum of Rupees 10,000. [ Mohun Lall 

SooJcid v. Bebee Boss,] ... ... 739 

8. In a case where a quit-rent of Rs. 64 per 
annum is enhanced to Rs. 822, the value of the 
estate must be taken to be far above Rs. 10,000. 

Irrespective of value, leave to appeal would be 
granted under the discretionary powers in such 
oases [ Qooroo Per shad Khoond, 742 ; Maharajah 
Suttees Chunder Roy,H\ ; Ranee Surnomoyee,] 742 

9. Case being under appealable value, special 

leave 'to appeal granted with reference to the im¬ 
portant question of law involved therein. [ Rogers 
v. Rajendra Butt,] ... ... 755 

10. Where though the subject matter in dis¬ 

pute was under Rs. 10,000, special leave to appeal 
was given ; as the case involved a question of 
tenure service, called ChaJceeran , and as there 
were many other suits depending on the decision 
of the case. [ Joylcissen MooTcerjee v. The Collec¬ 
tor of East Burdwan ,] ... ... 773 

See Appeal 3, 4. 

— Appealable Value 2. 

— Cross Appeal 1 . 

— Forma Pauperis. 

— Interest 2 

— Practice 27. 

— Tora Gar as Hue. 


LEGACY. 

See Sale by Sheriff. 


LEGITIMACY. 

See Mahomedan Law, Legitimacy, Marriage, 


LETTERS PATENT. 
See Jurisdiction II. 


LEX FORI. 
See Prescription. 


LEX LOCI REI SIT AS. 

Personal estate is, generally speaking, govern¬ 
ed by the law of the domicile of the owner, and 
transferred by assignment according to the law, 
but real estate by the lex loci rei sites and not so 
transferred. [CockereU v. Dickens,] ... 203 

See Lien 2. 
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LIABILITY. 

See Hindu Law, Coparcenary, Co-Partner* 
ship, Life Interest, Manager, Widow 4. 


LIABILITY TO PAY. 
See Interest 5. 

— Minors. 


LIEN. 

1. The Insolvent carried on for some time the 

business of a Hotel, as agent or manager for other 
persons. Afterwards he made an arrangement 
with the Appellant by which he became the pur¬ 
chaser of the property in dispute, and carried on 
the trade subsequently on his own account with 
the knowledge of the Assignee under the insolven¬ 
cy. A sum of money was advanced by the Appel¬ 
lant for the purpose of being laid out in the pur¬ 
chase of the property ; and at the time it was ad¬ 
vanced, it was advanced subject to an agreement, 
that it was to be laid out iu that particular man¬ 
ner, and that the property was to be assigned to 
the person who advauced the money in order to 
secure the repayment ; and a mortgage was ex 
ecuted accordingly. Held, that it was one trans¬ 
action by which the Insolvent never acquired any 
thing except subject to the lien of the creditor, aud 
that the Assignee could stand in no better situa¬ 
tion. [ Kerakoose v. Brooks,"] ... 778 

2. The Plaintiff in this case was a Christian and 
an Armenian, the first and second Defendant are 
Mahomedans, the third Defendant is a Hindoo, 
and the last Defendant is a Christian and a 
British subject. The subject of dispute was the 
validity of a lieu on a certain landed property 
charged as a security in respect of the non-delivery 
of the title deeds of another landed property. 
Both the properties are situated beyond the 
jurisdiction of the Supreme Court of Madras, 
though the contract took place with parties living 
within the local limits of that Court. 

Held, that the case ought to be decided accord¬ 
ing to justice, equity and good conscience, that 
there is no local law nor any lex loci rei sitce 
forbidding the contract, and that by the English 
law which prevails in the place where the con¬ 
tract was entered into, the deposit of title deeds 
as a security would create a lien on lands, though 
as between parties who can convey by document 
in writing, such lien would necessarily be equi¬ 
table. 

Held that such a lien is valid—that the plea of 
purchase for value bond fide and without notice 
must be proved,—that to give effect to the legal 
estate as against a priori equitable title would be 
an adoption of the English law, and to adopt it 
and yet reject its qualifications and restrictions, 
would be scarcely consistent with justice. [ Var- 
den Seth Sam, v LucJcpathy Royjee Lallah,] 857. 

See Mahomedan Law, Dower. 

— Mortgage 4. 


LIFE ESTATE. 

See Hindu Law, Widow 2. 


LIFE INTEREST. 

See Execution. 

— Hindu Law, Life Interest. 


LIMITATION. 

1. A suit instituted in 1817, to recover A I- 

turngha lands in right of an ancestor who died 
out of possession of them in 1798, held to be bar* 
fed by the Bengal Statutes of Limitations, Regu¬ 
lations lit. of 1793 and II. of 1805. [ Gordon 

v. lihaujeh Abu Moo/iummud Khan,] ... 41 

2. B brought an action against P on a promis¬ 

sory note, given by P’s ancestors to B’s ancestors. 
The action was commenced nearly 27 years after 
the accrual of the cause of action, and was clearly 
barred by the 13th article of Regulation I., 1800, of 
Bombay which allowed only 12 years time, unless 
the plaintiff shewed that from some good and suffi¬ 
cient cause, he had been precluded from obtaining 
redress. In the present case, the plaintiff sought 
the protection of this exception by alleging that 
the defendant had been continually residing in 
Poonah, which was within the jurisdiction of the 
Peishwa aud beyond that of the Company’s Court. 
Held that the continued residence of the defendant 
at Poonah, in the absence of any evidence to shew 
that the plaintiff might not, by adopting proper 
steps, have obtained redress in the Poonah Court, 
was not a good and sufficient cause within the 
meaning of the Regulation. \_Bhaee Chund v. 
Purtab Chund,] ... ... — 103 

3. In a suit to recover a moiety of certain pro¬ 

perty, the plaintiff failing to establish any recog¬ 
nition of the plaintiff’s title by the defendant, or 
any payment on accyunt of the lands in question, 
within 12 years, the period limited by sec. 13 of 
Regulation I. of 1800 (Bombay) it was rightly 
dismissed. [ Nundram Hyaram v. Hula Bhaee 
Kurparam ,] ••• ... 136 

4. In an appeal from decision of a Provincial 

Court, the Sudder Dewanny Court, having regard 
to the evidence of pedigree of both parties and to 
the opinion of the law officers of the Court, found 
that the plaiutiff had not established his title by 
inheritance to the property claimed, which had 
come into the defendant’s possession, and remain¬ 
ed in his grasp and enjoyment without molesta¬ 
tion, for a period, the length of which, according 
to the Bengal Regulations (Reg. III. of 1793, 
Sec. 14, Reg. II. of 1805), had made it the private 
property of the defendant, and upon that finding, 
dismissed the plaintiff’s suit. Under such cir¬ 
cumstances, an appeal from this decision of the 
Sudder Court to the Judicial Committee was dis¬ 
missed with costs. [Oholam Russool v. Miissumat 
Mughlo,] ... ... 139 
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5. The right of action having commenced long 
anterior to the period of limitation prescribed by 
the Bengal Regulations (LII. of 1793 and II. of 
1805) the plaintiff was absolutely barred, when no 
case of frauds alleged by the plaintiff and which 
could take his case out of the Regulations, had 
been established. [ Rajah Dundial Sing v. Rajah 
Anund Kishwur Sing,) ... ... 142 

' 6. The fact of the plaintiff’s residence, 900 

miles off from the estates in dispute, before and 
ever since her mother’s death, the latter dying in 
her presence :—held insufficient under Regulation 
III. of 1793, s. 14 and Regulation II. of 1805, s. 3, 
to make out the proof of some good and sufficient 
cause, precluding an earlier assertion of a right, 
that had accrued 25 years before the institution of 
the suit, against a bond, fide purchaser for valuable 
consideration without notice :— Held also, to 
avoid the effect of the lapse of time, the plaintiff 
must establish the existence of conscious injustice 
by proof. [ Sheikh Imdad Ali v. Mussamat Kootby 
Begum, ] ... ... ... 227 

7. A claim preferred to an authority which 

was then the Supreme power in the State, was 
held to bring the case within the exception in 
cl. 2, sec 7, Reg. V. of 1827 (Statute of Limita¬ 
tions) of the Bombay Code. [ Jeioa-jee v. Trim- 
buk-jec,] ... ... ... 257 

8. In 1832, the Plaintiff became the purchaser, 
at a public sale at Calcutta, of a certain quantity 
of salt, then lying in the golahs of the Defendants, 
the East India Company, on the condition, that 
on a payment in ready money being made, the 
purchaser should be furnished with the permits, 
necessary to enable him to be in lawful possession 
of the salt. There was a further stipulation, that 
the lots of salt purchased, should be cleared out 
from the several places of delivery within twelve 
mouths from day of sale, the Plaintiff being other¬ 
wise liable to the payment of golah rent, and 
certain deduction, per mensem, from the quantity 
of the salt to be afterwards delivered. Payment 
was immediately made, and permits were received 
and renewed from time to time down to the year 
1831, the deliveries of the salt during the time 
not amounting to the whole amount purchased. 
In that year, an inundation swept away almost 
the whole of the residue of the salt in the golahs, 
leaving nothing to satisfy the contract. The 
Plaintiff then petitioned for the return of the 
purchase^money, which was refused onthegrouud, 
that the loss had happened through his negligence 
in not sooner clearing the salt from the golahs. 
However, the proper authorities consented to 
carry on an inquiry by the salt agent, which, in 
1838, ended in the Company refusing to return 
purchase-money, claimed in respect of the defi- 
cient salt. The Plaintiff commenced an action, 
in the Supreme Court at Calcutta, in assumpsit, 
for the recovery of the part of the purchase*- 
money, alleging for the breach of contract, the 
non-delivery of the part of the salt. The Defen¬ 
dant set up the Statute of Limitation as a plea 
in bar, alleging that cause of action did not ac¬ 
crue within six years next before the commence¬ 


ment of the suit. The verdict of the Supreme 
Court was for the Plaintiff. Held, on appeal, re¬ 
versing such verdict, that when the purchaser 
tried to obtain the deficient salt, and was told by 
the agent there was no salt to deliver to him, the 
contract was broken, and the cause of action 
accrued ; and that, as nothing could stop the 
period of limitation, once beginning to run, the 
right of suit was barred by the Statute in 1838. 
[The East India Company v. Odit Churn 
Paul,] ... ... ... 394 

9. Trover for 200 chests of opium, both 
parties were Hindoos. The Defendant pleaded in 
bar, the English Statute of Limitations, 21 Jac. 
I., c. 16, in the ordinary form. Replication, that 
the Plaintiff resided during the period of prescrip¬ 
tion at Malwa, in India, without the territories of 
the Government of the East India Company, and 
without the jurisdiction of the Supreme Court of 
Bombay. Rejoinder, that the Defendant, though 
not personally resident at Bombay, carried on 
business there by a Mooneem or Gomastah, an. 
inhabitant of Bombay, and subject to the jurisdic¬ 
tion of the Supreme Court, and that the goods 
were the property of Defendant. General de¬ 
murrer to rejoinder. The Supreme Court at Bom¬ 
bay held, first, that as the Statutes of Limitation 
21 Jac. I., c. 16, and 4 Anne, c 16, applied to 
Bombay and to Hindoos, the fact of the Plaintiff 
being resident at Malwa was not “ beyond the 
seas,” so as bring the Plaintiff within the 7th 
section of the 21 Jac. I., c 16 ; and, secondly, 
that the carrying on business at Bombay amount** 
ed to a constructive inhabitancy at Bombay, so as 
to exclude her from the benefit of the exception in 
the Statute. Upon appeal, held by the J udicial 
Committee, reversing the judgment of the 
Supreme Couit— 

First. That the saving words of the Statute, 
21 Jac. I., c. 16, s. 7, “beyond the seas” were not 
to be construed literally, those words being in 
legal import and effect synonymous with the words 
“ without the territories,” and that the replication 
disclosed a valid answer to the Defendant’s plea, 
and, as the words of the replication, “ without the 
territories,’’ were equivalent to the words “ beyond 
the seas,” the Plaintiff was within the express pro¬ 
vision of the seventh section, and that the plea, 
setting up the Statute, was no bar. 

Second. That the rejoinder, that the Plaintiff 
might sue or be sued during the time by reason 
of a constructive inhabitancy, was no auswer in 
law to the replication ; for although it might give 
the Court ^jurisdiction, yet it did not prevent the 
express operation of the 7th section of the 21 
Jac I., c. 16. 

The Charter of the 8th December, 1823, which 
created the Supreme Court at Bombay, provides 
by section 29, that, in cases of Mahomedans or 
GentooSj their inheritance, and succession to lands, 
rents, and goods, and all matters of contract and 
dealing between party and party, shall be deter¬ 
mined, in cases of Mahomedans, by the laws and 
usages of the Mahomedans, and where the parties 
are Gentoos, by the laws and usages of the Gen- 
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toos, or by such laws and usages as the same 
would have been determined, if the suit have been 
brought in a Native Court and the 37th section 
directs, that “ the Court shall frame such process, 
and make such rules and orders for the execution 
of the same, in all suits, civil and criminal, to be 
commenced, sued or prosecuted, within their juris* 
diction, as shall be necessary for the due execution 
of all or any of the powers thereby committed there* 
to, with a special attention to the religion, man¬ 
ners, and usages of the native inhabitants living 
within its jurisdiction, and accommodating the 
same to their religion, mauners, and usages, and 
to the circumstances of the country, so far as the 
same can consist with the due execution of law 
and the attainment of substantial justice.” 

Held upon a construction of these sections, 
that, as the law of limitation is a matter of pro* 
cedure, and the Supreme Court at Bombay had 
power to frame its procedure different from the 
Native Courts, the Court was right in allowing 
the plea of the English Statute of Limitations, 
in an action between Hindoos upon a Hindoo 
contract, as the judgment of the Court on such 
plea was no determination relating to any right 
arising out of any contract or dealing involved in 
the cause of action. 

Semble. —The mere allegation in the plaint, 
that the parties are Hindoos, is a sufficient aver¬ 
ment of the fact to raise an objection to the cause 
beiug decided by the English law of limitations. 
[Her Highness RucJcmaboge v ■ Lullobhoy Hotti- 
chund,] ... ... ... ... 423 

10. A Hindu made a Will, by which, after 

giving certain legacies, he gave a life-interest in 
the residue of his property to H, his daughter, 
appointing her husband G, one of his executors, 
and, therefore, substantially her trustee, who 
seemed to have been his sole acting executor. 
G was indebted to the testator to an amount ex¬ 
ceeding Ks. 20,000. A security, not one of great 
formality, was prepared by G in the English form 
conveying several portions of his landed estates, 
in consideration of a debt of Rs. 47,000, stated 
to be the amount, which he owed to the estate, to 
H, shortly afterwards, a part of the property 
was withdrawn from the security, and a second 
mortgage deed was, in April 1831, taken in her 
name for the reduced amount, before there was 
any contemplation of insolvency of G. In a suit 
to impeach H’s title upon the ground of fraud, 
after a great length of time had elapsed since the 
year 1831 ;— Held , that the case entirely failed 
upon the merits, it appearing to the Court, in the 
absence of proof of fraud, to have been a litigious 
attempt, after a long lapse of time, to impeach the 
fair title of a person, who, if there had been fraud, 
had been a sufferer from it, and in no sense a 
participator in it. [ Cochrane v. Hurrosoondurri 
Debia,) ... ... ... 575 

11. The cause of action to Plaintiff Dyce 
Sombre, a person of mixed European and Asiatic 
descent arose in 1836 when he alleges to have 
been dispossessed after the death of Begum 
Sumroo. He came to Europe about the end of 


the year 1838 ; and the commission of lunacy 
issued in 1843, he beiug found under it to have 
been a lunatic from some time in the year 1842. 
The suit was brought by the Committee of his 
Estate in 1848 more than 12 years after the al¬ 
leged date of the cause of action. He died in 
1861, and his representatives revived the proceed¬ 
ings. The Zillah Judge of Delhi in 1849, and 
the Sudder Dewanny Court at Agra, held, the suit 
to be barred by Limitation. 

Held , reversing the decisions of the Indian 
Courts, that in construing the words “ shall prove 
that either from minority or other good and 
sufficient cause, he was precluded from obtaining 
redress,” in clause 3, sec. 18, Regulation II. of 1803, 
“ other good and sufficient cause,” must be meant 
to include insanity (whether there has been a 
commission of lunacy, or not), aud the word 
“ precluded”, must be understood not to mean 
during the whole of the term of twelve years, or 
at its commencement, but means, in effect, “ pre¬ 
cluded” during any part of it, aud that therefore 
the suit was brought within time. [ Troup v. 
The East India Company,'] ... ... 600 

12 . Decrees were made in the year 1816, in 
suits respecting disputed boundaries of certain 
Mouzahs in two zemindaries, and the boundary 
line determined. In 1845, a suit was brought by 
the representatives of one of the parties in the 
above suits to recover land alleged to be part of 
one of these Mouzahs, which land it was admitted 
by the Plaintiff that the Defendants had been in 
the possession of since the year 1834. It was 
pleaded in defence, first, that the land claimed, 
was within the boundary declared by the decrees 
of 1816 to belong to the Defendants ; and, se¬ 
condly, that the Plaintiff, or those under whom 
he claimed, had been out of possession for up¬ 
wards of twelve years, and that the cause of ac¬ 
tion was consequently barred by Ben. Reg. III. 
of 1793, sec. 16. In such circumstances it was 
held that the issue of possession was the first 
point to be considered, and that such issue was 
wholly independent of the question of boundary. 

Held further, that as the Plainiiff sought to 
disturb the possession of the Defendants, admitted 
bj r him to have existed for eleven years, but 
which the Defendants alleged was a much louger 
period, the onus probandi was upon the Plaintiff 
to remove the bar to the action by Bengal Regu¬ 
lation III. of 1793, eec. 16, by satisfactory proof 
that the cause of action accrued to him on a dis¬ 
possession, twelve years before the commence¬ 
ment of the suit, and that he or some person 
through whom he claimed, was in possession 
during the period, Jand that no proof of anterior 
title in his favour, such as would involved in the 
boundary question, could relieve him from this 
onus , or shift the onus on the Defendants, by com¬ 
pelling them to prove the time and mauuer of pos¬ 
session. | Maharajah Koowur Baboo Nitrasur 
Singh v. Nundloll Singh,] ... ... 744 

13. In virtue of the Statute 3rd and 4th Will. 
IV., c. 41, giving authority to the Crown to ap¬ 
point the East India Company to take charge of 





LOCAL LAW. 
See Lien 2. 


appeals and to bring them to a hearing, the Order 
in Council of the 4th Sep., 1833, was issued, and 
an appeal from the Sadder Court in India was 
brought to a hearing by the said Company before 
the Judicial Committee of the Privy Council. The 
Appellant was condemned in costs, and the de- 
cree of the Court below affirmed. By virtue of 
another Order in Council of the 18th Nov. 1833, 
which placed the East India Company in precisely 
the same place and position as the winning party 
would have been if an appeal had come on in its 
ordinary course, the Government in 1852 sued 
the representatives of one of the parties to the ap¬ 
peal to recover part of the costs incurred by the 
East India Company in bringing the appeal to a 
hearing. Held 

I. That the right to the recovery of the costs 
of the East India Company, in the character of 
agents, under the Statute, 3rd and 4th Will. IV., 
c. 41, sec. 22, and the Order in Council of the 4th 
September 1833, was not “a public right” within 
the provisions of Ben. Reg. II. of 1805, cl. 2, 
sec. 2, which extended the ordinary period of 
twelve years to sixty years, for bringing a suit by 
the Government; and, 

IT. That the suit not having been brought 
withing the ordinary period of twelve years, was 
barred by limitation by sec. 14 of Beu. Reg. III. 
of 1793. [The Bengal Government v. Muesumat 
Shunijfiit-oon^nissa. j ... ... 7.49 

14. Where the Court was of opinion that the 
Respondent had been continually endeavouring, 
by resort to competent Courts, to recover his 
rights to certain mesne profits claimed by him, 
Held , that he was not ousted from availing him¬ 
self of the exception in the laws of limitation 
(Reg. III. of 1793, sec. 14) by reason that part of 
the proceedings was erroneous. [Doorgapersaud 
Roy Choivdry v. Tarapersaud Roy Ohowdry ,] 774 

15. This case which was originally instituted iu 

the Zillah Court at the time when no Regulation 
existed applicable to the case but sec 8 of Reg. 
II. of 1803, but which having been appealed from 
the Zillah Court, was pending at the time that 
Reg. II. of 1805 was passed, amending the Reg 
II of 1803, was held to be subject to the Reg. of 
1805, and the Defendants, who were iu wrongful 
possession, were held/iot entitled to the benefit of 
the limitation. [Lall Bokul Sing v. Lull Rooder 
Purtab Sing,'] ... ... ... 879 

See Demurrer. 

— Hereditary Offices 1. 

— Lakhiraj Lands. 

— Leave to Appeal 1 
— Mahomed an Law, Divorce, Dower, 
Endowment, Succession. 

— Mortgage 4. 

— Sale for Arrears of Revenue 3. 


LOAN. 

See Action. 

— B ankruptcy 2. 

— Hindu Law, Life Interest, Manager. 


LUNACY. 

See Limitation 11. 


MACHINERY. 
See Rating. 


MADRAS. 

See Regulations. 


MADRAS CIVIL SERVICE 
ANNUITY FUND. 

See Annuity. 


MAAFEE. 

See Mahomedan Law, Gift 2. 


MAHOMEDAN. 

See Construction 8. 

— Limitation 9. 

— Lien 2. 

— Mahomedan Law. 


MAHOMEDAN LAW. 
See Index, Part III. 


MAINTENANCE. 

See Champerty. 

— Confiscation. 

— Hindu Law, Adoption 4, Alienation, 

Illegitimacy, Maintenance, Paoheet, 
Polliam Tenure, Will 4. 

— Pleading 6. 

MALICE. 

See Tort. 


MANAGER. 

See Hindu Law, Construction 2, Incum¬ 
brancer, Manager, Onus Probandi 4, 
Widow 4, Will 4. 

— Lien 1. 


MARINE INSURANCE. 
See Voyage Policy. 















PART I.—GENERAL. 



MARKET VALUE OF PROPERTY. 

The value required to be stated by Bengal Re¬ 
gulation X. of 1829, Schedule B, 8. is the full 
market value of the property. [Mohurb Lull 
Sookul v. Bebee Doss ,] ... ... 792 

See Leave to Appeal 4, 7. 

— Practice 36. 


MARRIAGE. 

See Hindu Law, Custom 1, Evidence, 
Succession 1. 

— Mahomedan Law, Divorce, Dower, 
Legitimacy, Marriage, Presumf* 

TION. 


MASTER IN EQUITY. 

Where an order of the Supreme Court of Mad¬ 
ras, dismissing the Master of that Court from his 
office, for alleged misconduct, in the taxation of a 
bill of costs, not legally sanctioned, although con¬ 
sistent with the long practice of his predecessors, 
was reversed on appeal : Held — 

That, in the absence of evidence of wilful cor¬ 
ruption, or fraud, or grave misconduct, such fees 
as were improper, might have been prohibited or 
disallowed for the future, by proper authority ; 
but that no officer, who was allowed to take them 
under the above circumstances, ought to have 
been dismissed. [In re James Minchin ,] ... 337 

MATERNAL RELATIONS. 

See Hindu Law, Succession 2. 


MERCANTILE CONTRACTS. 
See Bought and Sold Notes. 


MERCANTILE USAGE. 

The case was first remanded for a second trial 
after taking evidence upon the point as to whether 
there exists or not at Calcutta a mercantile usage 
to allow interest on the C/iittees sued upon. The 
Judicial Committee held on the evidence that the 
usage upon which alone the right of interest must 
depend has not been sufficiently established, and 
therefore dismissed the appeal. 

The Chittees sued upon were certain contracts 
known as “ Tujee Mundee Chittees ,” concerning 
the price of opium, in which there was no stipula¬ 
tion as to interest. [Juggomohun Qhose v. Kai* 
srecchund,'] ... ... 853 


MESNE PROFITS 

In a suit for mesne profits, the point at issue 
being the amount, the first Court was so dis¬ 
satisfied with the evidence on both sides, that it 
dismissed the suit altogether, making the plaintiff 
pay the costs. In appeal the fcsudder Court, al- 
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\ though agreeing with the lower Court in its view 
of the evidence, passed a modified decree ac¬ 
cording to the sum of which the defendant had in 
a previous suit rated the produce of the lands in 
question. Held that the Sudder Court’s decision 
was correct ; and also when it was obvious that 
the plaintiff was entitled to something, the first 
Court ought to have given nominal damages, and 
ought not to have made the plaintiff pay the cost. 
[Sooriah Row v. Rajah Enoogoonty Sooriah,]... 155 
See Adverse Possession. 

— Interest 2. 

— Limitation 14. 

— Practice 9. 

— Presumption 2. 

— Sale for Arrears of Revenue 2. 


MINOR. 

The Appellant, who carried on business as a 
Banker, alleged, in that character, that she made 
very large payments for the Respondents, during 
the time that they, or some of them, were minors, 
in respect of a jumma or revenue due to the Go* 
vernment from a Zemindary belonging to them. 
These advances were alleged to have been made 
at the instance of a person, who had been the 
guardian of the infants, and executor and trustee 
under the Will of the father ; and for which sums 
the Respondents on taking possession of their 
Zemindary had given a kistbundy or engagement 
to pay the amount by instalments, and for one of 
these instalments the suit under appeal was 
brought. Held, in the circumstances, reversing 
the decree of the Court in India, 

That the Respondents, after the death of the 
guardian, could not be permitted to dispute their 
liability for payment of the debt, which they had 
thus deliberately undertaken to pay ; and 

That whatever suspicion might attach to the 
dealings between the Appellant and the Executor, 
it could not affect the present suit; though it was 
very possible that if the Respondent had insti¬ 
tuted a suit to take the account of this guardian 
and charging collusion between him and the A p. 
pellant, and had investigated the transactions 
which had taken place, there would be no such 
sum as was claimed by the Appellant justly due 
to her. [Oolaub Kooniourree Bebee v. Eshan 
Chunder Vhowdhooree,] ... ... 804 

See Confiscation. 

— Hindu Law, Construction 2, Fore¬ 
closure, Manager, Widow 4. 


MIRASI RIGHTS. 

Bill by a party claiming to represent the in¬ 
terests of certain proprietors of land, termed “ Mi- 
rasidars'* against the East India Company, for 
specific performance of an agreement alleged to 
have been entered into by them to grant compen¬ 
sation for the mirasi rights in certain lands taken 
possession of adversely by the Madras Govern¬ 
ment for public purposes. Upon appeal, such 
bill dismissed, the J udicial Committee holding, 
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that there was no evidence of any contract by the 
East Iudia Company, to sustain a bill in a Court 
of Equity for the relief sought. [The East India 
Company v. Nuthumbadoo Veerasawmy Moodelr 
ty,] ... ... ... ... 421 


MISDEMEANOUR. 
See Indictment. 

— Jurisdiction 5. 
— Venue. 


MISCONDUCT. 

See Hindu Law, Widow 3. 
— Master in Equity. 


MISTAKE. 
See Practice 35. 


MITACSHARA. 

See Hindu Law, Custom 2, Escheat. 
MITHILA LAW. 

See Hindu Law, Custom 1, Succession 2. 


MOCURRERY. 

Semble .—The word “ mocurrery ” may import 
perpetuity, but as used in the document in this 
case, it has not that import. [The Government of 
Bengal v. Nawab Jafur Hossein Khan,\ ... 472 


MONEY, APPLICATION OF 
See Hindu Law, Manager. 


MORTGAGE. 

1 . A having shaped his case a3 equitable 
mortgagee from K alleging that he had paid off, 
at his request, the mortgage due on his property 

. and therefore claimed to stand in the position of the 
original mortgagee, it was not enough to prove 
that his was the hand that had paid off the money 
under the original mortgage, but he must prove 
that it was his own money or that he was to stand 
in the position of the original mortgagee, failing 
which his suit must be dismissed. [Fandoorung 
Bullal Pundit v. Balkrislxen Hurba-jee Maha- 
jnn ,] ... ... ... 155 

2. Mortgage of partnership property executed 
on the partnership account by some of the part¬ 
ners only, is binding upon all the partners. 

A deed executed as above mortgaged the reve*- 
nues of a village. The Respondent, a co-partner, 
did not execute the deed, but was cognisant of its 
execution. It stipulated that the mortgagees should 
receive the rents ami profits of the village by sta¬ 
tioning a Mehta (or clerk) of their own there ; and 


that the sum thus received should go to liquidate 
the principal after allowing for interest. The 
rents and profits were accordingly collected by a 
Mehta for a year or two, but the mortgagors were 
afterwards left in possession for 4 or 5 years. 
Meanwhile the partnership terminating, and the 
village becoming the property of the late co-part¬ 
ners of the Respondent by a Decree of Court, the 
latter proceeded to enforce his claim by that 
Decree against the former, by attaching the village: 

Held that the transaction was not a binding 
contract, binding the mortgagee to the strict 
terms of the instrument, but that it merely gave 
a power to satisfy himself by taking possession of 
the rents and profits of the estate. 

That the transaction was valid up to the time 
of the Respondent’s claim, i. e., up to the time the 
attachment was served ; and that the mortgagee 
should be postponed to the subsequent incum¬ 
brancer for the amount, if any, he permitted the 
mortgagors to receive out of the profits of the 
estate, after the attachment had been placed up¬ 
on the village. [ Juggeeioun-das Keelca Shah v. 
Ravndas BrijbooJcun-das,] ... ... 222 

3. Plaintiff’s testator having an equitable 

mortgage on certain villages, of which the title 
was in one Gholam Ahmud, instituted a suit 
against the mortgagor to recover the amount of 
his demand, for which a decree was ultimately 
obtained in his favour. Pending the suit, and 
while Gholam Ahmud, the representative of the 
mortgagor, was a party to it, the Collector of 
Benares sold the property at auction, in satisfac* 
tion of a decree against Gholam Ahmud, as a de¬ 
faulting farming lessee, as if it were Gholam 
Ahmud’s unincumbered estate, suppressing all 
mention of the mortgage, of which he had notice. 
In a suit by the Plaintiff to recover the amount 
which had been realized by the sale : — Held , that, 
the Government officer having notice of an in¬ 
cumbrance, which was only an equitable charge 
upon the property, having suppressed all mention 
of it in the advertisement of sale, and conveyed 
away the estate to the purchasers as unincumbered 
and received the full value, as if it were free from 
mortgage, the amount received by the Collector 
from the sale, with interest thereon, should be 
applied, as far as they would extend, in payment 
of the Plaintiff’s demand. [Douglus v. The Col¬ 
lector of Benares,'] ... ... 434 

4. The first Court found the Plaintiff’s suit 
not to be barred by limitation, but dismissed it 
on other grounds. On appeal by the Plaintiff, 
the Sudder Court reversed the finding on the first 
issue, and in effect decided that the Plaintiff’s 
suit was barred by limitation. Held , that the 
appeal of the Plaintiff brought the whole case be¬ 
fore the Sudder Court, and the Defendant was 
not bound to appeal from a findiug unfavourable 
to him on a single issue. 

Held , that the suit was not barred by limitation, 
as there was no adverse possession, not repudia¬ 
tion of the mortgage title Further as there was 
a previous suit, in which, one of the litigant 
parties admitted his title ; as the right of th-e 
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NATURAL EQUITY. 


Respondent wa9 sub-judice as the title to redeem 
could be but in one of these parties ; as be had 
been allowed to intervene and was a continuing 
party in that suit, the pendency of that suit was 
a good and sufficient cause for his not proceeding 
with his own claim. Notice on heir of the ori¬ 
ginal mortgagor served. 

Held, when mortgagee’s object is to foreclose, 
he must proceed under the provisions of Regula¬ 
tion III. of 1793, sec. 14, Regulation II. of 1805, 
Bee. 3, and Regulation XVII. of 1806, secs. 7 
and 3. . * 

Held, tender with a protest would not be in¬ 
efficacious, where the words thereof can reason¬ 
ably be regarded as idle words, but in this case, 
the money was asked to be paid out to the Ap¬ 
pellant, but at the same time in that very petition, 
the validity of the Appellant’s title to foreclose 
was disputed, and an intention expressed amount¬ 
ing to a notice, to sue the Appellant to recover 
back the very money, which he was tendering. 
The mortgagee would have little inducement to 
take the. money, waiviog by his lien by its ac¬ 
ceptance, if the litigation on the very same sub¬ 
ject were to recommence upon his acceptance of 
the money. The tender in this case was, there¬ 
fore, defeated by the protest. 

Held, that service of notice on the occupant of 
the laud raised no case of estoppel, as to the right 
of the said occupant to redeem. The Respondent 
has not proved his right to redeem ; the tender 
by him, therefore, of the money without due con. 
sent, and not in the name of the heir of the 
mortgagor, was not a valid tender. \_Prannath 
Roy Chowdry v. RooJcea Begum ,] ... 692 

See Conditional Sale. 

— Foreclosure. 

— Hindu Law, Foreclosure, Manager, 
Onus Probandi 4. 

— Lien. 

— Sale by Sheriff. 


MOVEABLE PROPERTY. 
See Hindu Law, Will 4.. 


MUNICIPAL COURTS. 
See Law of Nations 1. 
— Sovereign Power. 
— Zemindar 1. 


MUTUAL CREDITS. 
See Bankruptcy 2. 


MUTWALLEE. 

See Mahomedan Law, Endowment. 

NATIONS, LAW OF 

See Law of Nations. 

— Sovereign Power. 


A Zemindar bequeathed the whole of his ze- 
mindary to his eldest son, leaving a certain fixed 
stipend to each of his other children, which allow¬ 
ance was not, at the time it was made, excessive* 
considering the extent of the zemindary, but was 
considered by the Court that, in consequence of 
events which had subsequently occurred, there 
ought to be a reduction. It was alleged, and 
there was nothing but that vague and indefinite 
assertion ; that by degrees the value of the zemin¬ 
dary had been reduced by a sale of some portion 
of it ; but as it was nowhere alleged that the sale 
had been occasioned by bad seasons or an act of 
God and not by any default of the appellant him¬ 
self or of those through whom he claims, the ques¬ 
tion of natural Equity could not be raised. [A/o- 
haraja Orees Chund Roy v. Shumbhoo Chund 
Roy,] ... ... ... 63 

NAWAB OF SURAT. 

See Jurisdiction 12. 


NECESSITY, LEGAL 
See Hindu Law, Manager. 


NEGLIGENCE. 

See Negotiable Instrument. 


NEGOTIABLE INSTRUMENT. 

Where the question related to the authority 
which A. & Co., agents of B. & Co., at Calcutta, 
had to endorse the papers belonging to B. & Co., 
and deposited with them as agents, the case main¬ 
ly turning upon whether A. & Co. had authority 
to endorse under the power-of-attorney which was 
to “sell, endorse and assign”:— Held, that the 
power to endorse was intended to be conveyed, as 
it was a general form for powers-of-attorney to 
deal with negotiable instruments. 

The rule that the negligence of a party taking 
a negotiable instrument fixes him with the de¬ 
fective title of the party passing to him, is now 
law no longer, anything laid down in Gill vs. 
Cubbit (3 B. and C. 466) and Down vs. Hailing 
(4 B. and C. 330) notwithstanding. 

Upon the reversal of the judgment of the Su¬ 
preme Court, there being no jury at Calcutta, ver¬ 
dict was ordered to be entered for the Defendant, 
without granting a new trial. {The Bank of Ben¬ 
gal v. Fagan, ] ... ... 392. 


NEPHEW. 

See Hindu Law, Gift 4. 


NEW SUIT. 

See Fresh Suit. 
j — Sale for Arrears of Revenue 6. 
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NEW TRIAL. 


NULLITY. 

See Equitable Relief. 


1 . Where their Lordships unanimously grant¬ 

ed a new trial, the Court below not having weigh¬ 
ed all the circumstances in evidence, with suffi¬ 
cient accuracy to justify the verdict it had given 
[Muttyioll Seal v. O'Dotvda,] ... ••• 369 

2. A preliminary objection was taken in the 
ladder Court to a decree of the Principal Sudder 
Ameen, on the ground that the Sudder Ameen 
had omitted to draw up the issues in the suit as 
required by sec. 10 of Ben. Keg. XXVI. of 1814. 
This objection was held fatal, and] the Sudder 
Court remitted the suit to the Lower Court with 
directions to lay down the issues in a regular way, 
and to try and determine the suit de novo. The 
.Principal Sudder Ameen accordingly prepared the 
proper issues, and ordered that.the parties should 
be called upon for their proofs. The Plaintiff did 
not go into fresh evidence, but prayed for judg¬ 
ment on the evidence already given, and upon 
the former evidence taken the Principal Sudder 
Ameen made a decree against the Plaintiff. 

JJeld upon appeal by the Judicial Committee 

First, that if this mode of trial was irregular, 
the Plaintiff had no just ground of complaint, as 
the irregularity was committed at his instance, or 
with hijTconsent. Second, that a suspicion, how¬ 
ever probable, in the mind of a Judge that a 
party who has failed to prove his case, might be 
more successful on a fuller investigation, does not 
constitute a sufficient ground for directing a new 
trial. [ Maharajah Kooiour Baboo Nitrasur Singh 
v. Nundloll Singh,’] ••• ••• 744 

See Appeal 2. 

— Evidence 9. 

— Negotiable Instrument. 


NOTICE. 

See Agent. 

— Adoption. 

— Bankruptcy 1. 

— Construction 9. 

— Hindu Law, Foreclosure. 

— Jurisdiction 8. 

— Mortgage 3. 

— Practice 3, 28. 


NOTICE OF FORECLOSURE. 
See Mortgage 4. 


NOTICE OF SALE. 

See Sale 1. 

— Sale for Arrears of Revenue 6. 


NOT GUILTY. 

See Jurisdiction 11. 

— Security for Costs 1. 


NUMUK SAYER MEHAL. 

The Numuk Sayer Mehal is the revenue which, 
before the accession of the East India Company 
to the Dewanny, was derived by the Native Go¬ 
vernments from the manufacture of saltpetre, and 
they became entitled to this revenue, subject to 
any valid and effectual disposition of it by the 
Native Governments, in so far as the Company 
might be bouud. In a suit by a claimant to be 
put into possession for Numuk Sayer Mehal found¬ 
ed on eunnuds , Held that the sunnuds are not 
authentic, and the claimant not entitled to pos¬ 
session. 

Regulation VIII. of 1793 relates to land reve¬ 
nue and to settlements concluded with the actual 
proprietors of the soil, and bears no relation to 
the NumuTc Sayer Mehals or to any settlement 
made in respect of it. [The Government of Ben - 
gal v. Nawab Jafur Hossein Khan ,] ... 472 


NUNCUPATIVE WILL. 

See Mahomed an Law, Nuncupative Will. 


OCCUPANCY. 
See Tenure 1. 


OFFICIAL ASSIGNEE. 
See Practice 28. 


OFFICIALS. 

See Government Officer. 
— Tort. 


ONLY SON. 

See Hindu Law, Family Custom. 

ONUS PROBANDI. 

1. One M having failed to succeed in his ap*« 
peal before the S. D. A., presented a petition that 
he might be at liberty to appeal to His Majesty 
in Council ; and on his depositing the requisite se¬ 
curity for costs, his appeal was admitted shortly 
after he presented a razeenamah by which he re^ 
linguished his appeal to England. Subsequently 
to this he presented a petition, praying that his 
razeenamah might be rejected, inasmuch as it 
had been obtained by duress and fraud. Held 
that the onus lies upon him to satisfy the Court 
before the razeenamah can be set aside, that it 
was so obtained. It is not sufficient to say that it 
is a case of doubt, that it is not perfectly clear 
that he was not a free agent ; that there may be 
suspicions on the conduct of the opposite party, or 
that there is a possibility or probablity that there 

















may be ground for the conclusion that it was not 
his own act. \_Motee Lall Opudhiya v. Juggarnath 
Ourg ,] ... ... ... 88 

2. The burthen of showing that a compromise 
has been fraudulently obtained by false represen¬ 
tation, is cast upon those who seek to impeach the 
validity of their own deed. [ Rajende'r Narain Rae 
v. Bijai Govind Sing,] ... ... 175 

See Award. 

— Hindu Law, Coparcenary 3, 4, 
Onus Probandi, Widow 5. 

— Limitation 12. 

— Sale for Arrears of Revenue 6. 

— Tora Garas Huk. 


ORDER. 

See Hindu Law, Foreclosure. 


ORDER IN COUNCIL. 

See Appealable Value 1. 

— Costs 5. 

— Hindu Law, Foreclosure. 

— Infant. 

— Interest 2. 

— Leave to Appeal 2. 

— Limitation 13. 


OUT OF THE LAND. 
See Construction 8. 


OUT OF THE REALM. 
See Construction 8. 


OUT OF THE TERRITORIES. 
See Construction 8. 


PARSEE. 

See Adoption. 

— Restitution of Conjugal Rights. 

— Will. 


PARTIES. 

See Account Stated. 


PACHEET. 

See Hindu Law, Pacheet. 


PARCENARSHIP. 

See Hindu Law, Illegitimacy 2. 


The construction of a deed of partition was in 
question. Held that the Vendor was not prevent¬ 
ed by the terms of the deed from alienating the 
property in any mode he might think fit, that the 
vendees claim to have his name registered in the 
Collectorate is decreed without prejudice to any 
other question of right that may be raised against 
him in any other suit. [Ranee Cowulbas Koonwur 
v. Baboo Loll Bahadoor Singh,] 831 

See Compromise 3. 

— Hindu Law, Adoption, Coparcenary 
1, 2, Family Custom, Partition, 
Polliam Tenure. 


PARTNERSHIP. 

See Hindu Law, Illegitimacy 2. 

Jurisdiction 4, 14. 

— Mortgage 2. 


PATERNAL PROPERTY. 

See Hindu Law, Ancestral Property. 


PATERNAL RELATIONS. 
See Hindu Law, Succession 2. 


PAWNEE. 

See Bankruptcy 2. 


PAYMENT. 

See Bill of Exchange 2. 
— Stoppage in Transitu. 


PERMANENT SETTLEMENT. 

Land which is not included in the accounts 
of the Circuit Committee, upon which the perma¬ 
nent assessment of the Northern Sircars is made, 
is not included in that assessment. [Raja Row 
Vencata Niladry Roto v. Vutchavoy Vencata - 
putty Raz,] ... ... 59 

See Lakhiraj Lands. 


PEREMPTION OF APPEAL. 
See Appeal 6. 


PERJURY. 
See Evidence 1. 


PARENTAGE. 

See Mahomedan Law, Marriage, 


PERMISSION TO SUE. 
See Sequestration. 
























PERPETUAL LEASE. 

See Sale fob Abeeabs of Revenue 4. 
— Tenuee. 


PERPETUITY. 
See Mocubrery. 


PERSONAL ESTATE. 
See Lex Loci Rei Sitx:. 


PERSONAL RIGHT OF A WIDOW. 
See Hindu Law, Adoption 8. 


PLEADINGS. 

1. Seville. —With respect to damages, al¬ 

though a greater amount than was claimed in the 
plaintiff was proved, the Courts were restrained 
from giving more than the amount claimed. 
[Sooriah Row v. Cotaghery Boochia,] . ... 159 

2. In reviewing the proceedings in India, 

where the Hindu and Mahomedan Laws are the 
rule, and where the forms of pleading are wholly 
different from those in use in Courts where the 
law of England prevails, the Privy Council must 
look to the essential justice of the case without 
considering whether matters of form have been 
strictly attended to. [Qhirdharee Sing v. Koola- 
hul Singhs] ... ... 200 

3. In such an action, no judgment could be 

pronounced for the recovery of the principal with¬ 
out interest. The plea, res judicata , however, 
could be no bar to a subsequent proceeding. 
[Wise v. Kishen Koomar Bous,] ... 336 

4. A plea in abatement to the jurisdiction of 

the Court must point out another Court before 
which the matter is cognizable. A plea in bar, if 
well founded, is sufficient, without pointing out 
any other Court in which the suit might be in¬ 
stituted. [ Spooner v. Juddow ,] . ... 363 

5* The mere allegation in the plaint, that the 
parties are Hindoos, is a sufficient averment of 
the fact to raise an objection to the cause being 
decided by the English law of limitations. [Her 
Highness Rucfcmaboye v. Lulloobhoy Motti - 
chund,] ... ••• ••• 4523 

6 . The First Court damages for the breach, 
but, on appeal, the Svidder Court dismissed the 
suit as tainted by champerty. 

Held by the Judicial Committee, on appeal, 
that it was unnecessary to decide in the present 
case, whether the English doctrine of maintenance 
and champerty would apply to Indian cases, or 
whether the objection could be raised in the pre- 
sent case with reference to the pleadings, and the 
points for proof recorded by the Court. 

As a general rule, although the Court was 
competent, perhaps obliged, to take cognisance, 
motu proprio , of any objection manifest on the 
face of the proceeding which showed that it was 
against morality or public policy ; yet when that 


was only to be collected from the evidence by 
inference, and was capable of explanation or an¬ 
swer by counter-evidence, it is unjust, inconve-. 
nient and contrary to Madras Regulation XV. of 
1816, sec. 10, cl. 3, to enter into the enquiry. 
[.Fischer v. Kamala NaicJcer,] ... 733 

7. Held that the strict rule of English plead¬ 
ings that averments not traversed must be taken, 
to be admitted, ought not to be applied to Courts 
of India, and that the answer in the case did not 
contain an admisfcfon which would have dispensed 
with the necessity of proving the instrument upon 
which the suit was based. An adopted son is 
not bound by any admission of his adoptive 
mother. 

The Appellant and her daughter-in-law both 
adopted sons under Unoomotee Putturs alleged to 
have been executed by their respective husbands. 
Appellant’s adopted son and her daughter-in law 
both died pendente lite. The Sudder Court held 
that the Unoomotee Puttur set up by Appellant 
was not proved, and that her son, the husband of 
her daughter-in-law, being an infant at the time 
of his death, had no power to authorise his widow 
to adopt, without the consent of the Court of 
Wards. Against the latter decision there was no 
appeal. Against the former the present appeal 
was preferred. 

Held that the most important question was, 
whether the decision of the first Court was, when 
pronounced, a correct decision of the issues then 
pending between the then parties to the suit. No 
subsequent event, or devolution of interest, can 
affect this question. To give effect to these, 
should justice require it, would be the office not 
of an appeal, but of some supplemental proceed¬ 
ing. [ Mussumauth Anundmoyee Choivdhoorayan 
v. Sheeb Chunder Roy,] ... ... 854 

See Executob. 

— Evidence 4. 

— Fresh Suit- 


POLICY OF INSURANCE. 
See Voyage Policy. 


POLITICAL MEASURES. 
See Sovereign Power. 


POLLIAM TENURE. 

See Hindu Law, Polliam Tenure. 


POLLIGAR. 

See Hindu Law, Polliam Tenure. 


POSSESSION. 

1. One cannot recover against another whom 
he admits to be in possession, without proving 
his own title to the property, however defective 

















that of the person in possession might be. \_Ya- 
chereddy Chinna Bassavapa v. Yachereddy Goto- 
dapa ,] ... ... ... ... 84 

2. One seeking to disturb the possession of 

another is bound to shew, to the satisfaction of 
the Court, that he .has a just title to it. [Meer 
usd'oollahv. Mussumat Beeby Imaman,] ... 89 

3. The title .of possession must prevail until a 

good title is shewn to the contrary. [ Rajah Pedda 
Vencatapa Naidoo v. Aroovala Roodrapa Nai- 
doo ,] ... ... ... ... 225 

See Adverse Possession. 

— Hindoo Law, Gift 1, 2, 4, Illegiti¬ 
macy 1, Tenancy in Common, Widow 3. 

— Limitation 1. 

— Mahomedan Law, Endowment, Suc¬ 
cession 2. 

— Mortgage 2. 

— Resumption. 


POTTAH 

The Pottah forms no part of the title ; it is the 
conveyance that gives parties a right to claim the 
Pottah ; and by having the latter, the amount of 
the aura payable to the Government is ascertained 
and future doubt prevented, -fne.S 23 
See Tenure 1. 


POWER. 

See Hindu Law, Adoption 6, 7, Gift 1, 
Gift over, Illegitimacy 2, Manager, 
Will 1, 2, 4, 5. 

— Mahomedan Law, Nuncupative Will. 


POWER OF ATTORNEY. 

A power of attorney upon which a person’s 
right to sue depended not being produced, and in 
the absence of any evidence in proof of its loss or 
destruction that power is held to be not proved by 
the mere recital of its existence and purport in a 
will. [ Bomanjee Muncharjee v. Syud Hoossain 
Abdoollah ,] ... ... ... 142 

See Award. 

— Negotiable Instrument. 


POWER OF EXECUTOR. 

See Will 1. 


PRACTICE. 

1. The Judicial Committee will not send back 
a case to a Court below for further investigation, 
on the ground that further evidence might now be 
produced before it, when the party has had oppor ¬ 
tunities of bringing forward that evidence below, 
of which he has not availed himself. [ Raja Row 
Veneata Niladry Row v. Enoogoonty Sooriah .] 5 I 


2. When a Court below has decided upon a 

case depending upon questions of fact alone, the 
Judicial Committee will not advise a reversal of 
their judgment unless there appears some clear 
distinct point in which they are wrong, although 
doubts may be entertained as to its correctness. 
[Baboo Utruck Sing v. Beny Persad,] ... 53 

3. The Judicial Committee are bound to take 
notice of the law of the country from which the 
appeal comes, and to decide according to it, al¬ 
though it has not been noticed in the Court below, 
when, therefore, a Court below had decided upon 
the ground of evidence of which tbey had cogni* 
zance iu another suit, but which was not legally 
before them in the suit in question, their decree 
was supported on the ground that the appellant, 
who was the plaintiff before them, had, according 
to the law of the country, no right to sue. [Stm- 
boochunder Chowdry v. Naraini Dibeh ,] ... 65 

4. The rule being that a party appealing from 

an order or decree of the Court below, must pre> 
sent his petition of appeal to the King in Council 
within a year and a day. Accordingly when two 
consolidated appeals were allowed on 1st Septem¬ 
ber 1835 and the petition of appeal to the King 
iu Council, for the reception of the appeals, lodged 
on 1st September 1836, the appellant was held 
entitled to be let in. [Suroopchunder Sircar 
Chowdry v. Ramrutton Mullick,] ... 123 

5. In a case coming before the Privy Council, 

depending upon facts, which have received the 
judgment of two Courts in India, the Judicial 
Committee think that they ought not to set aside 
the last judgment unless they can see very clearly 
that that judgment is wrong and inconsistent with 
the justice of the case, and against the facts. 
[ Petamber Manikjee v. Moteechund Manik - 
jee,] ... ... ... ... 136 

6 . Semble. —The right of a party to institute a 

suit as heir of the original grantee, not having 
been disputed in the Courts below, cannot be 
questioned before the Judicial Committee. [Mills, 
Collector of Kaira v. Modee Peston-jee Khoor - 
sed-jee,] ... ... ,. 152 

7- When the laches of the appellants were not 
such as would justify the Court shutting them out 
from their appeal, the discretionary power of the 
Court was rightly exercised in letting in the ap. 
peal at any time, notwithstanding the period 
usually limited had elapsed. [Sreemutty Bissno* 
soondery Dabee v. Rajah Burrodacaunt Roy,] 160 

8. By the common law this Court (J udicial 

Committee) possesses the same power as the Courts 
of Record and Statute have, of rectifying mis¬ 
takes which have crept in by misprison or other¬ 
wise, in embodying its judgments. [ Rajender 
Narain Rai v. Bijai Govind Sing,] ... 175 

9. Under the prayer for general relief, specific 
relief may be granted of a different description 
from the specific relief prayed for by the bill ; pro¬ 
vided the bill contains charges, putting material 
facts in issue, which will sustain such relief. 

[ Cockerell v- Dickens, J ... ... 203 

10. A safe maxim for a Court of Appeal to be 
governed by is — that an objection, which, if 
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taken, might have been cured, and which has not 
been taken in the Court below, shall not be taken 
in the Court of Appeal. [ Dhurm Das Pandexj v. 
Mussamat Shama Soondri Dibiah,] .. 271 

11. That as required by the imperative pro¬ 

visions of the Madras Reg. XV. of 1816, the divi¬ 
sion was not made a distinct point in the cause, 
nor an order given for the production of evidence 
in proof of such an averment. [ Moottoo Vijaya 
Raghanadha Oowenj Vallabha Peria Woodia Taver 
v. Ltany Anya Moottoo Natchiar ,] ... 281 

12. Where certain documents, which had been 
proved below, were after the presentation of ap¬ 
peal discovered to have been suppressed by the 
Judge from the Sudder Dewanny Adawlut , the 

■ case was remitted for reconsideration. [Juveer 
Bhaee v. Vuruj Bhaee,] ... -.286 

13. Semble. —The Judicial Committee will not 

give way to objections of mere form, that do not 
materially affect the merits of the case. [ The 
MoJcuddims of Kunkunwady v. The Enamdar 
Brahmins of Soorpal,] ... ... 292 

14. A mere question of fact, disbelieved by all 

the Judges in India, before whom the case had 
come, ought not to be disturbed except upon very 
strong grounds. [Rungama v. Achama ,] ... 313 

16. Semble. —Leave to appeal to Her Majesty 
in Council, in fonnd pauperis , granted by the 
Courts in India, is not sufficient. The Appellant 
ought also to apply to Her Majesty in Council, 
for leave to appeal as a pauper. [ Munni Ram 
Awasty v. Sheo Churn Awasty .] ... 323 

16. When the Provincial Court and the Sad¬ 

der Court dismissed a claim to succession, as 
adopted son, holding the fact of adoption as not 
established, the evidence of witnesses to the fact of 
a parol adoption, without deed, being contra¬ 
dictory, the decisions were reversed, on appeal, 
the Court holding that the presumption and evi¬ 
dence, in favour of adoption, were sufficient to es¬ 
tablish the Plaintiffs title. [ Huradhun Mookur- 
jia v. Muthoranath MooJcurjii, ] ... 375 

17. Although the oral evidence, owing to the 

great disregard of truth prevailing among the 
native inhabitants of Hindustan , is very suspicious, 
the Judge must be careful not to carry this 
caution to an extreme length, nor utterly to dis¬ 
card oral evidence, merely because it is oral, and 
uuless the impcaching and discrediting circum - 
stances are clearly found to exist. [Mudhoo Soo- 
dun Sundial v. Suroop Chunder Sircar Chow- 
dry,] ... ... ... 378 

18. Petition for the dismissal of an appeal 
from the Sudder Court in India, and from an 
order, directing the Court to take further pro¬ 
ceedings in pursuance of an agreement entered into 
between the parties for the withdrawal of the 
appeal, refused. 

Howover, leave was granted to apply to the 
Court in Iudia to take such proceedings, [Raja 
Suttichurn Ghosal v. Sri Madden Kishore Jn- 
doo,] ... ... ... ... 403 

19. Upon the construction of the Charter, 
constituting the Supreme Court of Bombay a 
Court of Admiralty , the rule and practice of the 


High Court of Admiralty in England were held 
to prevail in governing the proceedings of the Court 
of Bombay. [ Loughnan v. JHaji Jbosub Bhul - 
ladina ,] ... ... ... 410 

20. Under section 10 of Bengal Regulation 
XXVI. of 1814, after the pleadings are filed, it 
behoves the Court to record the proceeding spe¬ 
cifying the point or points to be established and 
calling for evidence for and against the claim. 

The practice of the Court, allowing the Defen¬ 
dant, after his having put in an answer stating 
facts which are within his own knowledge, or 
which he has the full means of ascertaining, to 
file under Bengal Regulation IV. of 1793, sec. 5, 
a supplemental answer, stating facts in direct 
variance with the first answer, and charging the 
issue in .the cause, remarked upon. [Douglas 
v. The Collector of Benares,'] ... 434 

21. Where a judgment has been pronounced, 
and a verdict found, and that judgment pronounced 
by the Judges of the Supreme Court, sitting as a 
Court for the purpose of the trial of an action, 
their Lordships will give, at least, the same 
weight to that decision as given in England to 
the verdict of a jury, to which the Judge who 
tries the cause makes no objection. 

Semble .—The Court in England is not in the 
habit of disturbing a judgment of any inferior 
Court of India, fouuded upon a decision of the 
circumstances of the parties, the nature of the 
case, and the probabilities, or improbabilities 
attached to certain states of circumstances, and 
the credibility of witness, unlesB their Lordships 
entertain a clear and strong opinion upon it. 

[Musadee Mahomed Cazum Sherazee v. Meerza 
Ally Mahomed Shoostry,] ... ... 489 

22. The Judicial Committee have no jurisdic¬ 
tion to grant an application for extension of time 
until the petition of appeal is lodged. 

When it appeared that an enquiry was pending 
before the Master of the Supreme Court with 
reference to the decree appealed from, and the 
result of which might render the appeal unneces¬ 
sary, held that euough has been shewn to return 
the appeal. [Gurigadhur Seal v. Sreemutty Rad- 
damoneg Dossee,] ... ... -532 

23. The examination of a witness for the 

Plaintiff without the presence of any vakeel , or 
agent of the Defendant, aud in the absence of the 
Defendant himself was considered irregular aud 
the Judicial Committee therefore in affirming the 
judgment of the Court below allowed no costs. 
[Rajah Bommarauze Bahadur v. Rangasamy 
Mudaly ,] ... ••• — ^36 

24. When a Court in India, having jurisdus 

tion to try matters of fact, has determined a mat¬ 
ter of fact in a certain way, particularly a matter 
of fact of a local description, and to which local 
knowledge might very much assist, the Court of 
the Judicial Committee of the Privy Council will 
not be disposed to reverse such decision because 
it does not quite see its way to the same conclu¬ 
sion. T Doe dem Seebkristo v. East India Com- 
pany,]... ... ••• 540 
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25. After an appeal had been made, the Ap¬ 

pellant under section 4, Regulation VIII. of 1818, 
applied to the Sudder Court for an order for se¬ 
curity from the Respondents which that Court 
refused. The Appellant afterwards moved the 
Judicial Committee for a similar order, but in the 
absence of any allegation of waste, they declined 
to interfere. [ Nagalutchmee Ummal v. Qopoo 
Nadaraja Chetty ,]... ... • •• 543 

26. By their very constitution, the Courts in 
India are to decide according to equity and good 
conscience. The substance and merits of the 
case are to be kept constantly iu view. The sub¬ 
stance and not the mere literal wording of the 
issues is to be regarded ; and if, by inadvertance, 
or other cause, the recorded issues do not enable 
tTie Court to try the whole case on the merits, an 
opportunity should be afforded by amendment, 
and, if need be, by adjournment, for the deci¬ 
sion of the real points in dispute. 

The question, whether a primd facie case of a 
subsisting charge by a deed is made out, involves 
the consideration of two points ; first, the actual 
factum of the deed; and next, the consideration for 
it. [ Hnnooman Persaud Panday v. Mussumat 
Babooe Munraj Koonweree,] ... ... 552 

27. Order granting leave to appeal rescinded, 

and recognizance entered into on behalf of the 
Appellant discharged upon the abandonment of 
the appeal. [ Peed v. Sreemutty Gourmoney 
Dabee.] ... ... ... 574 

28. It appearing upon the petition of the Ap¬ 

pellant that there had been two opposite decisions 
in India, upon what was substantially the same 
question, an appeal was allowed to be restored 
Upon terms, although there had been an amount 
of delay in presenting the appeal, which in many 
respects appeared to be utterly unjustifiable. 
[ Ranee Uurrosoondree Debiah v. Rajah Pran- 
Tcishen Singh,’] ... ... ... 574 

28a. Appeal dismissed, the Official Assignee in 
Insolvency though directed to be served and was 
served with notice, not having appeared or re¬ 
vived the appeal, and justice to Respondents re¬ 
quiring that there should be no further delay. 
[Gooroo Churn Sen v. Radhanath Sen ,] ... 586 

29. Under the circumstances, three months 
more time allowed to the Appellant who is to pay 
the costs of the application and to expedite the 
proceedings. The appeal will stand dismissed un¬ 
less the amount of seourity for costs be deposited 
within the time fixed. 

In this case it appears that Appellant had not 
lodged a petition of appeal, nor furnished security 
for costs. The petition for time was based on an 
affidavit that petition of appeal had been lately 
lodged, and that he was daily expecting funds for 
the deposit of the security for coats. \Ranee 
Uurrosoondree Debiah v. Rajah Prankishen 
Singh,] ... ... ... 590 

30. It is of great advantage to the decisioti of 
a case, that it is heard by a Judge acquainted with 
the character of the parties produced as witnesses, 
who is capable, therefore, of forming an opinion 


upon the credit due to them. [Barnundoss Moo - 
kerjea v. Mussumat Tarinee ,] ... 616 

31. Upon a mere question of fact, that fact 
being the genuineness or forgery of an instrument, 
the case for the Appellant must be very strong to 
justify the Appellate Court to reversb the con* 
current decisious of the two Courts in India. 

The circumstauce and the evidence, how¬ 
ever, led the Court to hold the bond in this 
case to be genuine, which bond was found by the 
two Indian Courts, to be forgery by a compari¬ 
son of the Seals, &c. [Cheyt Ram v. Chowdhree 
Noiobat Ram,] * ... ... ... 627 

32. The question, as to whether the discretion 

of the Court, in allowing or refusing to allow in¬ 
terest, in cases within the Act, is liable to review 
or appeal, is not necessary to be decided. An 
opinion, however, was thrown out to the effect, 
that the Court having to deal with question, both 
of law and of fact, it is not prepared to say that 
it would not interfere, where injustice is commit¬ 
ted by the Court below, either through prejudice 
or misunderstanding. [ Juggomohun Ghose v. 
Manick Chund,] ... ... ... 681 

33. In an ex-parte application, it is a universal 
and a most important rule that every material 
fact should be truly and fairly stated ; and where 
there is an omission of any material facts, whether 
intentional, accidental or from negligence, the 
order obtained on an imperfect state of facts, will 
be discharged, with costs. 

An ex-parte Order in Council granting special 
leave to appeal, having been obtained on conceal¬ 
ment of the fact, that the actual value of the pro* 
perty in suit had been stated in a supplemental 
plaint to be less than Rs. 10,000, discharged ; but 
without costs, owing to the delay made by the 
Respondents in objecting to the same, and the 
misrepresentation not being considered to have 
been intentional. [Mohun Lall Sookul v. Bebee 
Doss ,]... ... ... ... 792 

34. Every reference to the Native Law Offi¬ 
cers for their opinion, in a suit, where it may bind 
a right, should embrace all important facts proved 
or admitted in the cause, which may affect the 
conclusion ; and it is the duty of the Court itself 
so to frame the questions that they may elicit an 
opinion upon the very facts on which the legal 
title depends. If the facts be not ascertained, 
but stated and disputed, then the questions should 
embrace either view of the facts. 

When the opinion given is apparently irreconcil¬ 
able with the opinions of approved text*writers, 
those who give the opinion should be asked further 
to explain that which appears primd facie , thus 
irreconcilable, so that they may show on what 
ground an apparent exemption from the general 
law, whether on general custom modifying texts, 
on local usage, family customs, or other excep¬ 
tional matter. 

An appeal was brought from part of a decree. 
The question being whether the appeal, although 
from part of the decree only, did not open to the 
Respondents the whole decree, Held that, undex? 
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the circumstances of the case, leave should be 
given to present a cross appeal. 

The Appellants having waived the formality of 
lodging a cross appeal, the whole decree was con¬ 
sidered »3 open. [Myna Boyee v. Ootaram ,] 797 

35. In a case of disputed facts, when they 

appear to have been proved and diligently inves¬ 
tigated in the Courts below, and the Court can 
find no palpable mistake in the appreciation by 
the Courts below of the evidence, it is not the 
practice of the Judicial Committee to reverse a 
decree which is brought before them under such 
circumstances. [Chundermonee ‘Debia Chowdhoo - 
rayn v. Munmoheenee Debia ,] ••• 809 

36. The terms of the Beng. Reg. X. of 1829, 
upon the subject of -the value of the property sued 
for, as affecting the amount of the stamp to be 
impressed upon the plaint, should be carefully 
attended to by the Courts in India. 

An Order rescinding a previous Order in Coun¬ 
cil granting special leave to appeal, on the allega¬ 
tion that the value of the property had not been 
truly stated in the plaint, discharged and the 
appeal restored, upon the Appellant having laid 
before the Registrar of the Judder Court at 
Calcutta satisfactory evidence that the market 
value of the property exceeded Rs. 10,000. 

Introduction of a contested issue on the question 
of value, for a merely fiscal Regulation, ought in 
all cases, as far as justice will permit, to be avoid¬ 
ed by the Judicial Committee. [ Mohun Loll Soo *• 
kul v. Bebeo Doss ,] ... ••• 811 

37. The rule laid down in the case of Myna 

Boyee vs. Ootaram for the mode of receiving an 
opinion apparently discordant from the current 
and established authority, delivered by Pundits, 
approved of. [ The Collector of Masulipatam v. 
•Cdvaly Vencata Narrainapah,’} ■■■ 820 

38. This wa 3 an appeal in a Criminal case. 

The Judicial Committee assumed that there ex¬ 
ists on behalf of the Crown, a prerogative right of 
appeal even in matters of Criminal Jurisdiction, 
and held on the merits that justice was not very 
well administered iu the case, and that primd/acie f 
the case was one of great grievance, but consider¬ 
ing that such appeals in criminal cases would 
maim the course of justice, and in very many in¬ 
stances, would entirely prostrate it, they did not 
advise to admit the right of appeal, but suggested 
that an application should be made to the con¬ 
stituted authorities who have a power to afford 
the remedy though in a different way, and who 
would no doubt examine into the circumstances of 
the case and do that which justice may require, 
when it is represented to them that this sugges¬ 
tion emanates from the Judicial Committee. 
[The Queen v. Joykmen MooJcerjee ,J ... 860 

See Appeal 2, 7, 9. 

— Appealable Value 1, 2. 

— Consolidation of Suits and Appeals. 
— Costs 1, 4, 5. 

— Demurrer. 

— Evidence 12,$13., 17. 

— Execution of Decree 1. 


See Hindu Law, Adoption 8, 10, Construc¬ 
tion 2, Copartnership. 

— Interest 2. 

— Jurisdiction 2. 

— Lakhiraj Lands. 

— Leave to Appeal. 

— New Trial. 

— Rehearing. 

Restoration of Appeal. 

— Review of Judgment. 

— Sale 2. 

— Sequestration. 

— Tenancy at Will. 

— Tender. 

— Unavoidable Accident. 

— Witness—Refusal to Examine. 


PREAMBLE OF STATUTE. 
See Jurisdiction 13. 


PRECLUDED. 
See Limitation. 


PREROGATIVE. 

See Appeal 3, 4. 

— Jurisdiction 2. 

— Practice 38. 

— Sovereign Power. 


PRESCRIPTION. 

The law of prescription, or limitation, is a law 
relating to procedure, having reference only to 
the lex fori. 

Where a Court entertains a cause of action 
which originated in a foreign country, the rule is to 
adjudicate according to the law of that country, 
yet the Court proceeds according to the prescrip¬ 
tion of the country in which it exercises jurisdic« 
tion. [Her Highness Buckmaboye v. Lnlloobhoy 
Mottichund ,] ... ... ... 423 


PRESUMPTION. 

1. Every body is legally presumed to know the 
law. [Ohirdharee Shig v. Koolahul Singf]... 200 

2. Non-claim of mesne profits, for seven years, 

is a presumption againBt the truth of such a de¬ 
mand. [Mudhoo Soodun Sundial v. Suroop 
Chunder Sircar Chowdry,] ... ... 378 

See Evidence 1. 

— Hindu Law, Presumption, 

— Lakiiiraj Lands. 

— Mahomed an Law, Presumption. 

— Possession. 

— Practice 16. 


PRINCIPAL AND AGENT. 

In an action agaiust the East India Company 
by the holder of a forged iinitatiou of one of their 
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promissory notes issued by the Governor-General 
in Council at Calcutta, Held , that the Company 
were not bound by the acknowledgment of it as 
genuine by a clerk in their Accountant-General’s 
office, who was authorized by the Accountant- 
General to compare all such notes with the re* 
gister, but'not authorized to certify their genuine¬ 
ness, although it appeared that it was his practice 
to do so. [ Bank of Bengal v. East India Com - 
- ... ... ... 46 

See Bill op Exchange. 

— Negotiable Instrument. 


PRINCIPAL AND SURETY. 

R drew several Bills in favour of D on Fer- 
gusson and Co., who accepted the same, and got 
them discounted by the Bank of Bengal, the Bills 
having been indorsed by D. These Bills becoming 
due were renewed from time to time, and were 
only partially paid. Three other Bills were sub¬ 
sequently drawn on the Bank ; two by Fergusson 
and Co., and the third by R for the benefit of the 
firm ; and, as collateral securities for the repayment 
of the principal and interest, due thereon, and of 
all and every sum advanced or which should be 
advanced, three different masses of Chili copper 
were deposited, valued ata.larger amount than the 
advances then made. In default of payment at 
due time, the Bills further retained to the Bank 
the power to dispose of the masses of copper by 
public or private sale, and apply the proceeds to 
the liquidation of the debt. Shortly afterwards 
the firm failed, and Assignees of their estate and 
effects were employed under the Indian Insolvent 
Act. The first of the renewed Bills then fell 
due, and was presented to R for payment, on 
which R served notice on the Bank not to part 
with the securities, alleging that, otherwise, the 
Bank would be responsible as the Bills were 
drawn on the express understanding, that the 
securities were ample, and should be applied in 
the first instance, in payment of the Bills. The 
Bank, in spite of all that, allowed the Assignees 
to redeem the masses of copper on payment of the 
principal and interest due on the Bills specifically 
secured by them ; and R sent protested all the 
Bills drawn by him. The Bank brought an action 
against R for balance due, and R filed a Bill in 
the Equity side of the Supreme Court for a per¬ 
petual injunction restraining the Bank from fur¬ 
ther proceedings, which was decreed. On appeal, 
the decree was reversed : held that, in the absence 
ot any proof of an express understanding, R was 
bound as surety by the Bills drawn long before 
the taking of the securities ; that the delivery of 
the copper to the Assignees on payment of the 
principal and interest due on the Bills, was a dis¬ 
position fairly within the terms of the Instrument, 
and did not discharge the surety, the Instrument 
not directing the proceeds to be applied prefer¬ 
entially or pari passu in payment of the Bills ; nor 


the Assignees directing the appropriation of the 
proceeds to any particular debt. [The Bank of 
Bengal v. Radakissen Mi'terf] 231 


PRINTED CASE. 
See Cross Appeal 1, 2. 


PRIVATE PROPERTY. 
See Law of Nations 2. 

Limitation 4. 

— Sovereign Power. 


PRIVILEGE. 

Where the Swami or Chief Priest of. a College 
of the Smartava sect of Brahmins, claimed by 
grant from the Supreme power of the State the 
privilege of adavi palki— of being carried on 
ceremonial occasions in a palanquin borne cross- 
ways. [ Sri Sunkur Bliarti Swami v. Sidha Lin- 
gayah Charanti, ] ... ... ... 266 


PROBATE. 
See Will 1. 


PROCEDURE. 

See Limitation 9. 
— Prescription. 


PROFITS. 

See Interest 2. 

— Mortgage 2. 

— Sale for Arrears of Revenue 2. 


PROMISSORY NOTES. 

See Bankruptcy 2. 

— Limitation 2. 

— Principal and Agent. 


PROPRIETOR. 

See Alluvial Lands. 

— Hindu Law, Construction 2. 

— Sale for Arrears of Revenue 4. 


PUBLIC FUNDS. 

See Hindu Law, Widow 3. 


PUBLIC OFFICERS. 

If Indian revenue officers have fallen into 
a mistake, or without bad faith have been guilty 
of excess in executing the duties of their office, 
the object of the Legislature has been, that they 
should not be liable to be sued in a civil action 
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before the Supreme Courts. [ Spooner v. Jud- 
dow,'] ... ... ... ••• 363 

See Master in Equity. 

— Officials. 


PUBLIC POLICY. 

See Assignment. 

— Pleading 6. 

— J urisdiction 8. 


PUBLIC PROPERTY. 

See Law of Nations 2. 
— Sovereign Power. 


PUBLIC REGISTERS. 
See Evidence 1. 


PUBLIC RIGHT. 
See Limitation 13. 


PUNCHAYET. 
See Arbitration 2. 


PURCHASE. 

See Hindu Law, Benamee, Construction 1, 
Onus Probandi 3. 

— Sale. 


PURCHASE MONEY. 

See Hindu Law, Benamee, Construction 1. 


PURCHASER. 

The purchaser at a Collector’s sale of a part of 
a zemindary is not entitled to the sist or revenue 
of lands, situate within the part he has purchased 
but not included in the permanent assessment of 
the zemindar]}. [Raja Row Vencata Niladry 

Row\. Vutchavoy Vencataputty Rai,~\ 59 

See Lien 1. 

— Mortgage 3. 

— Wager 2. 


PUT. 

See Hindu Law, Adoption 6* 


RAJ. 

See Hindu Law, Family Custom, Illegiti¬ 
macy, Onus Probandi 2, Pacheet, 
Polliam Tenure, Zemindary* 


RAJPOOTS 

See Hindu Law, Khatri Caste. 


RATIFICATION. 
See Compromise 3. 

— Government Officer. 


RATING. 


Where a person, according to a rate, under 
the Statute 33 Geo. III., c. 52, sec. 158, was as-, 
sessed as owner or occupier of a house or building, 
upon a sum higher than the rent at which the 
property might reasonably be expected to be let, 
from year to year, for having a fixed machinery in 
it: Held , the assessment was upon a wrong prin^ 
ciple, the proper measure of the real annual value 
of the property, as defined by sec. 1 of the Statute 
6 and 7 Will. IV., c. 96, seeming to their Lord* 
ships substantially a correct test or definition to 
be applied under the Statute 33 Geo. III., c. 52. 
[Fawcett v. The Justices of Bombay ,] ... 296 


RAZEENAMAH. 


See Compromise 2. 

— Onus Probandi 1. 


RE-ADMITTING APPEALS. 
See Unavoidable Accident. 


REAL PROPERTY. 
See Aliens. 

— Bankruptcy 3. 

— Lex Loci Rei Sitje. 


REAL PROPERTY, CHARGE ON 
See Sale by Sheriff. 


RECOGNITION BY CONDUCT. 
See Hindu Law, Evidence. 


RECOGNIZANCE. 
See Practice 27. 


REDEMPTION. 
See Mortgage 4. 


REGISTERS, PUBLIC 
See Evidence 1. 


REGISTRATION. 
See Evidence 1. 

— Partition. 
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REGRATING. 
See Wager. 


REGULATIONS, BENGAL 
NO. I. OP 1793. 

See Ghatwally Tenure, 


NO. III. OF 1793. 

See Limitation 1, 4, 5, 6, 12, 13, 14. 

— Mahomedan Law, Dower, Succession. 

— Mortgage 4. 


NO. IV. OF 1793. . 

See Practice 20. 

— Mahomedan Law, Succession. 


NO. VIII. OF 1793. 

See Numuk Sayer Mehal. 


NO. XI. OF 1793. 

See Mahomedan Law, Succession. 


NO. XV. OF 1793. 
See Interest 4. 

— Usury 1, 2. 


NO. XIX. OF 1793. 
See Lakhiraj Lands. 


NO. XXXVII. OF 1793. 
See Evidence 1. 


NO. XLV. OF 1793. 
See Sale 1. 


NO. XX. OF 1795. 

See Sale for Arrears of Revenue 6. 


NO. XI. OF 1796. 
See Confiscation. 


NO. X. OF 1800. 
See Jungle Mahals. 


NO. II. OF 1803. 

See Limitation 11, 15. 




NO. II. OF 1805. 

See Lakhiraj Lands. 

— Limitation 1, 4, 5, 6, 13, 15. 

— Mahomedan Law, Dower, Endowment, 

Succession. 

— Mortgage 4. 


NO. XVII. OF 1806. 
See Foreclosure. 
— Mortgage 4. 


NO. V. OF 1812. 

See Sale for Arrears of Revenue 1. 


NO. XVIII. OF 1814. 

See Sale for Arrears of Revenue 2. 


NO. XXVI. OF 1814. 

See New Trial 2. 

— Practice 20. 

— Review of Judgment. 


NO. II. OF 1819. 
See Lakhiraj Lands. 


NO. I. OF 1821. 

See Sale for Arrears of Revenue 3. 


NO. XI. OF 1822. 

See Sale for Arrears of Revenue 2, 4. 


NO. XIV. OF 1825. 
See Lakhiraj Lands. 


NO. III. OF 1828. • 
See Review of Judgment. 


NO. X. OF 1829. 

See Market Value of Property. 
— Practice 36. 


NO. XIV. OF 1829. 
See Security for Costs. 


REGULATIONS, BOMBAY 
NO. I. OF 1800. 

See Limitation 2, 3. 
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NO. II. OF 1800. 
See Costs 2. 


as a release of all demands. 
Meyan v. Hard - Walub Nagurdas , 
See Demurrer. 


\_MalicJc Sapoo 
] .. 883 


NO. V. OF 1827. 

See Hereditary Offices 1. 
— Limitation 7. 


NO. VII. OF 1827. 
See Arbitration 2. 


NO. XXIX- OF 1827. 
See Jurisdiction 6. 


REGULATIONS, MADRAS 
NO. XVII. OF 1802. 

See Evidence 5. 


NO. XXV. OF 1802. 
. See Tenure 3. 


NO. XV. OF 1816. 
See Pleadings 6. 


NO. VIII. OF 1818. 
See Practice 25. 


RELIGIOUS CEREMONIES. 
See Hindu Law, Succession 2. 


RELIGIOUS ESTABLISHMENTS. 

See Mahomedn Law, Endowment. 

RELIGIOUS RIGHTS. 

Where the Plaintiffs, alleging no case of in¬ 
jury done to them by the Defendants, asked for 
a mere declaration of right to perform certain re* 
ligious ceremonies, all the decrees of the Courts in 
India were reversed, and the plaint dismissed for 
insufficiency of evidence to establish such a right. 
[Namboory Setapaty v. Kanoo Colanoo Pullia ,] 290 

RELIGIOUS WORK. 

See Hindu Law, Will 1. 

RELINQUISHMENT. 

See Mahomed an Law, Gift. 


REMAINDER. 

See Hindu Law, Gift Over, Widow 3. 


RE-OPENING ACCOUNTS. 
See Account Stated. 


REHEARING. 

Wherean order had been made ex-parte, upon the 
appearance of the respondents alone, for the dis¬ 
missal of an appeal and affirmance of the judgment 
of the Court below, which purported to be upon the 
hearing of the cause, the Judicial Committee held 
that such order must be held simply as a dismis¬ 
sal ; and it appearing that the appellauts were 
infants, under the protection of the Court of 
Wards in India , and that the agent appointed by 
the Court to act as their guardian ad litem , in the 
matter of the appeal, had absconded, and abandon¬ 
ed the cause, their Lordships rescinded the order 
of dismissal, and restored the appeal on the terms 
of the appellants paying the costs and giving ac¬ 
cess to the transcript of the proceedings in the 
Court below, in their hands, and undertaking to 
lodge cases within five months. [Rajender Narain 
Rae v. Bijcii Govind Sing,] ... ... 175 


REPRESENTATIVES. 
See Lease. 

— Limitation 11, 12. 

— Resumttion. 


RES JUDICATA. 

An order of the Supreme Court of Bombay af¬ 
firmed, Which allowed a general demurrer for 
want of equity filed by the Respondents to a Bill 
filed by the Appellant in a new suit, and which 
demurrer had been allowed on the grouud of res- 
judicata, the proceeding by the Bill being an 
attempt to re-agitate a claim previously disposed 
of by the Court. [ Musadee Mahomed Cazum 
Sherazee v. Meerza Ally Mahomed Shoostry,] 416 
See Pleadings 3. 


RELEASE. 

Appeal dismissed with costs, their Lordships 
being of opinion, upon the evidence, that the ge¬ 
neral release set up by the Defendants could never 
have been contemplated by the parties to operate 


RESIDENCE. 

See Jurisdiction 5. 

RESIDENCE, DISTANT 
See Limitation 6. 
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EESIDENCE IN FOREIGN TERRITORY. 

See Limitation 2. 

— Security for Costs 1. 


RESTITUTION OF CONJUGAL RIGHTS. 

In a suit for the restitution of conjugal rights by a 
Parsee wife against her husband, Held that the suit 
being strictly an Ecclesiastical proceeding, could 
not, consistently with the principles and rules of 
Ecclesiastical law, be applied to persons professing 
Parsee religion, and the suit cannot be entertained. 
[Ardaseer Cursetjee v. Perozeboye ,] ... 548 


RESTORATION OP APPEAL. 

1 , Motion for restoration of appeal granted, 

the Appellant undertaking to appear forthwith and 
use due diligence to bring on his appeal, [ffwda*. 
dhur Pershad Tewaree v. Mmsumat Soonder 
Koomaree,'] ... ... 530 

2. Application for restoration of appeal grant¬ 

ed on condition that the amount of money de¬ 
posited in India remain in deposit to abide the 
appeal. [Seto Luchme Chund v. Seto Zorawan 
Mull. ] ... ... ... 531 

See Practice 28, 37. 


RESTRAINT. 
See Zemindar 2. 


RESULTING TRUST. 
See Hindu Law, Escheat. 


RESUMPTION. 

A village having been granted in Enam by 
the Peishtoa of the Deccan , was after the death 
of the grantee seized by the Mamlutdur , or 
farmer of the revenues, for an alleged debt due 
to him, and retained until the treaty of Poona in 
1818, when it came into the possession of the 
British Government. On a suit instituted by the 
representatives of the original grantee, for posses¬ 
sion of the village, and payment of the arrears of 
revenue so sequestered, it was held by the Judicial 
Committee affirming the decree of the Provincial 
and Sadder Courts, that the original resumption 
was a wrongful act of an individual, and not an 
act of the State ; the British Government were 
therefore ordered to restore the village, but, pur¬ 
suant to Reg. Y. of 1827, sec. 3, with only six 
years arrears of revenue. [ Mills v. Modee Peston - 
jee Khoorsed-jee,] . . ... 152 

See Ghatwally Tenure. 

— Review of Judgment. 


REVENUE, BOARD OF 
See Sale for Arrears of Revenue. 


REVIEW OF JUDGMENT. 

In a suit for resumption of invalid LaJchiraj 
lands, against a certain Mohunt in possession, the 
Zemindar , within the limits of whose zemindary , 
the lands lay, apprehending that his interests might 
be affected by any decision of the Collector de¬ 
claring the LaJchiraj lands to be more extensive 
than they really were, intervened by petition. 
Deputy Collector Mr. Beresford found 14,816 
beegahs of land to be subject to assessment, and 
prohibited the Zemindar to collect rents for the 
same. Zemindar appealed under Regulation III. 
of 1828 and Special Commissioner Mr. Moore on 
6 th December 1841, pronounced judgment, to the 
effect that only^SlS beegahs were assessable ; and 
this judgment was confirmed, on the 8th of March, 
1842, by another Special Commissioner Mr. 
D’Oyly. On the 21st September 1847, the Govern¬ 
ment applied for review, and Mr. Currie, another 
Special Commissioner, granted the review, and on 
the 24th April 1848, reversed the judgment of the 
8 th March 1842, and which order of reversal was 
confirmed by Mr Jackson in June 1848. 

Held, 1. That the Zemindar was not bound to 
appeal against the interlocutory order granting 
the review, and on his appeal against the decision 
passed in the case, he was legally entitled to im¬ 
pugn the regularity of the proceeding to grant the 
review. 

2. That a review is a reconsideration of the 
same subject by the same Judge, whereas an ap¬ 
peal is a hearing before another Tribunal. In all 
practicable cases the same Judge ought to review ; 
and that for the attainment of that object, expedi¬ 
tion in presenting a petition for the review is 
indispensable. 

3. Under Regulation III. of 1828, the same 
law regarding a review of Judgment by the Civil 
Courts, would apply to proceedings before the 
Special Commissioner. Reading secs. 2 and 3 of 
Regulation XXVI. of 1814, the review ought to 
have been applied for within three months, unless 
just and reasonable cause be shewn for the delay. 

4. The causes accounting for the delay ought 
to be of grave importance ; the Appellate Court 
can see the sufficiency or otherwise of the said 
causes. The reasons, assigned for the delay, in 
this case, are wholly insufficient. The decree of 
the 8th June of 1848 is, therefore, reversed, and 
that of the 8th March 1842 affirmed. [ Maharajah 
Moheshur Sing v. The Bengal Govei'nment,\ 645 


RIGHT OF ACTION. 
See Limitation 5. 


REVENUE, ARREARS OF 
See Sale for Arrears of Revenue. 
— Resumption 1. 


RIVER. 

See Alluvial Lands. 















1. For the due publication of sale within Beng. 
Reg. XLV., Sec. 12, of 1793, if there be no town 
or village within the Pergunnah at which notice 
could have been given, notification posted at the 
principal Respondent’s house does not constitute 
a material irregularity within the provisions of 
the above Regulation. 

To take advantage of such irregularity, it should 
be, at all events, brought before the Court below. 
[Lamb v. Bejoy Kishen Doss,] ... 803 

2. The uuanimous decision of the Courts in 

India, on a question of fact touching the irregu¬ 
larity of sale for arrears of rent of a Putnee Ta- 
look, upheld. [Musmmat Kripamoye Debia v. 
Oerish Chundcr Lahoree,] ... ... 805 

J 3. A genuine and duly attested deed of sale, 
though not of a complete aud final character, the 
parties contemplating the execution of a more 
formal conveyance is not invalid, and is sufficient 
to bind the property, and to give to the pur¬ 
chaser the right to demand a specific performance 
of the contract, and the execution of such further 
assurances as might be deemed necessary to invest 
him with a complete title to the property. Such 
a deed is to prevail over any intermediate attach¬ 
ment for debts of the original proprietor. [ Lalla 
Chooneelal Nagindas v. Sawaechund Name- 
dass ,] ... ... ... 882 

See Adverse Possession. 

— Bill op Exchange 2. 
Conditional Sale. 

— Mortgage 3. 

— PUBCHASER. 

— Sale by Shebipf. 

— Sale fob Arrears of Revenue. 


SALE BY SHERIFF. 

S reserves a legacy of 12,000 pagodas for his 
great-grand-daughter out of his estate and directs 
it to be put in strict settlement in the event of 
her marriage. The executor of the Will does it 
aud subsequently secures it by a mortgage of S’s 
real estate to the trustee of the settlement. Held 
that, in the absence of evidence to prove payment 
off of the charge, the sale of any portion of S’s real 
property by the Sheriff in execution is invalid. 
[Lazar v. Colla Ragava Chitty ,] ... 157 


SALE FOR ARREARS OF REVENUE. 

1. From the Revenue Regulations, it is clear 
that the Governor-General in Council may legally 
order a sale and the Board of Revenue may di¬ 
rect the ent>re estate of the defaulting Zemindar 
to be sold for the arrears of a monthly inst ilment 
before the close of the year ; but in order to war¬ 
rant that act, there must be an arrear of a pre¬ 
vious year or of a monthly instalment. 

If the annual amount of revenue be fixed and 
agreed for by the Zemindar, though not in writing, 
to be paid by certain a-certained monthly instal¬ 
ments, the powers given by the Regulations attach, 


the want of a written instrument constituting 
no objection. 

The taking of security for arrears of revenue 
by the Collector does not save the defaulting 
estate from being sold. The duty of the Collector is 
to receive in cash, and if he assures the Zemindar 
that he has saved the estate by giving a security, 
he goes beyond his authority. [Kirt Chunder 
Roy v. The Government ,] ... ... 131 

2. A talook, consisting of 210 mouzas or vil¬ 
lages, classed for fiscal purposes under the names 
of 74 of the villages ; and having, by the settle¬ 
ment of 1197 Fusly, a separate sum, called the 
sudder jumma assessed upon each of these 74 fis- 
cal villages, the whole constituting the sudder 
jumma of the talook; was sold by the Collector by 
public sale, in one lot, for arrears of Government 
revenue, at an inadequate price. The sale was by 
the orders of the Board of Revenue, but there 
was no direct proof of the Board of Revenue be¬ 
ing apprized that, the 74 mouzas constituted the 
whole tolook or that the sale of any definite por¬ 
tion would suffice to cover the arrears ; nor was 
there any thing to show that, the Board, at any 
time before the sale specially sanctioned, the sale 
of the whole talook in one lot, though the sale 
was subsequently confirmed by it. It ako appear¬ 
ed that the surplus of the purchase-money was 
appropriated by the malguzar for her own pur¬ 
poses,— Held, by the Judicial Committee, on a 
suit by the malguzar against the purchaser to 
annul the sale, of holding the judgments of the 
Courts below, so far as they annul the sale of the 
talook :— 

That the sale of the whole talook, in the ab* 
sence of any proof of any specific authority from 
the Board of Revenue, was contrary to the ex* 
pr^ss provisions of the last Regulation on the sub¬ 
ject and the spirit and tone of the whole code of 
Regulations. 

That the retrospective operation of other Regu¬ 
lations passed after the date did not directly affect 
the case under considerations, but simply confirm 
the view alread}’ taken of the Regulations- 

That the effect of the subsequent confirmation 
of the sale by the Board, was not to render the 
sale valid, as the Board had merely a delegated 
authority expressly requiring them to exercise 
their discretion before the sale took place. 

That the malguzar , on restoration of the pur- 
cbase.money, should be entitled to reclaim the 
estate. The acquiescence of the malguzar by ap¬ 
propriating the purchase-money to her own pur¬ 
poses, in a sale believed to have been made by the 
authority of the Board of Revenue, could not 
give legal efficacy to a sale altogether void for 
want of that authority ; and terms of the Regu¬ 
lation XI. 1822, did uot refer to cases of rnouey, 
previous to its promulgation, nor ought in justice 
to be extended to them. 

But their Lordships did not approve the deci¬ 
sions of the lower Courts, which directed the mal- 
guzar not to refund the purchase-money, or to call 
for an account of the mesne profits, being based 
upon a mere assumption that the purchaser had 
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been fully repaid out of the profits of the estate 
during his possession ; and directed that an account 
should be taken of the principal and interest, due 
on the purchase-money, and also of the net profits 
during his occupation, making all just and reason¬ 
able allowances for permanent improvements. 
And, as the purchaser stood acquitted of all blame 
in the transaction, so much of the decree of both 
the Courts below reversed, as condemned the Ap¬ 
pellant in costs, and both the parties were ordered 
to bear their own costs both in the Courts in 
India and abroad. [Maharajah Milterjeet Sing 
v. The Heirs of the late Ranee, Widow of Rajah 
Jusioimt Sing.} ... ... ••• 235 

3. Certain lands in the Zillah Allahabad were 

sold by the Collector, for arrears of Government 
Revenue in 1802, and a suit to set aside the sale was 
brought in 1820. Notwithstanding the great 
lapse° of time, restitution of the property was de¬ 
creed by the Mofassil and Sudder Special Com¬ 
missions constituted by Regulation I. of 1821. 
On appeal, the decree was confirmed by the Judi- 
cial Committee. But, considering the laches of 
the plaintiff, the conduct of the Government func¬ 
tionaries in the transaction and absence of fraud 
on the part of the purchaser, the Committee pro¬ 
nounced the purchaser entitled to compensation 
from Government under cl. 2, sec. 4 of Regula¬ 
tion I. of 1821. [ Maharajah Ishuree Persad 

Narain Sing v. Lai Chutterpub Sing ,] ... 245 

4 . Where a zemindarg is sold for arrears of 
Government Revenue, the right to impeach such 
sale extends not only to the defaulting proprietor, 
but also to owners of under-tenures. According 
to Bengal Regulation XI. of 1822, sec. 30, the 
purchaser at a Revenue sale, acquires the proper¬ 
ty free of all incumbrances and the under-leases 
are necessarily extinguished. 

Upon a sale for arrears of Government Revenue, 
the Government became the purchasers, and the 
sale was confirmed. Afterwards, the Govern¬ 
ment granted a lease for 20 years. At the time 
of sale, the zemindarg was subject to an istim - 
rary or perpetual lease. No action was institut¬ 
ed to annul the sale, but the Government hav- 
iug doubts about the legality of the sale, made 
over the zemindarg to the original proprie¬ 
tors, subject to the recognition of the rights of 
their (Government's! lessees. Subsequently the 
original proprietors upheld the lease of the Go¬ 
vernment lessees to a part of the lands at a re¬ 
duced rent. In an action by the perpetual lessee 
for possession and mesne profit:— Held that un¬ 
der Bengal Regulation XI. of 1822, sec. 30, the 
perpetual or istimrary lease was extinguished, 
and that the Government’s restoring possession to 
the origiual proprietors, subject to the rights of 
the Government lessees, was a matter of compro¬ 
mise, and that such arrangement did not amount 
to an unconditional restoration, reversing the sale, 
which could have the effect of the revival of the 
perpetual or istimrary lease. [ Watson v. Sree - 
munt Lai Khan,} ... .. ... 468 

5 . In this case, two points were raised ; 1st, 
that the sale advertisements in the Agra and Cal¬ 


cutta Gazettes disagreed with each other, and were 
not published in strict conformity with section 6, 
Act I. of 1845, and secondly, that the Mehals 
were not sold in their order in the Towjee , in con¬ 
secutive numbers agreeably to the provisions of 
section 14 of the said Act. 

The Sadder Court held that both the points 
were established, and set aside the sale as irregular 
and restored the parties to the positions severally 
occupied by them before the sale. 

The Judicial Committee upheld that finding and 
decree, and thought it important that the regula¬ 
rity of Government sales, under Act I. of 1845, for 
arrears of revenue, should be strictly observed. 
[Maharajah Mahashitr Singh Bahadoor v. Hur - 
ruck Narain Singh,} ... ... 854 

6 . Suit in July, 1854, to set aside a sale held 
in July, 1815, in execution of a decree on the 
ground of irregularity of the sale proceediugs. 

Held that when execution proceedings are taken 
off the tile, further proceedings are not to beconsb. 
dered as taken in a new suit.—Communication to 
Commissioner in the previous proceedings sufficient, 
the principal object of the law, Regulation XX. 
of 1795, being the security of the public revenue. 

When the suit was brought after such a long 
lapse of time, the onus lies on Plaintiff to shew the 
alleged want of due notifications of the time and 
place of sale. 

Previous sales having been infructuous on ac* 
count of sham biddings, the Collector was justified 
to satisfy himself reasonably that the professed 
bidders were real bidders, by calling upon them to 
state whether they were prepared with the deposit 
money, and had Mookteyarnamahs from the per* 
sons on whose behalf they said they were bidding, 
but the paymeut of the deposit could not be re¬ 
quired before the acceptance of the bidding, and 
the knocking down of the estate. 

Sale at a lower price is in itself immaterial, it is 
enough that the sale was a real one, conducted 
justly and regularly. 

The Judicial Committee under the circumstances 
of the case stated that the system under which 
such difficulties are encountered in the realisation 
of a decretal amount calls loudly for amendment. 
[Rajah Muhesh Narain Sing v. Kishanund Mis- 
ser,} ... ... ••• ••• 862 

SEA. 

See Alluvial Lands. 


SEAWORTHINESS. 
Se Voyage Policy. 


SECOND ADOPTION. 

See Hindu Law, Adoption 5, 6. 


SECTS. 


See Mahomedan Law, Sheah. 
— Privilege. 
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A security originally tendered absolutely, sin¬ 
gly and alone, standing on the record as a subsist¬ 
ing security, and never taken off the file, will not 
cease to be a subsisting security, nor will be a 
security subsisting with others, on the addition 
of separate securities of five other persons. [Ra- 
1 jali Qopal Inder Narain Roy v. Rajah Jagar- 
nath Qurg,~\ ... ••• 193 

See Infant. 

— Practice 25. 

— Principal and Surety. 

— Sale for Arrears of Revenue 1. 


SECURITY FOR COSTS. 

1. The appeal was dismissed by the Sudder Court, 
as no security for costs was deposited by the Appel¬ 
lant, an inhabitant of a foreign territory. On appeal 
to England, it was urged that neither the Court, nor 
the Respondent, shortly after the appeal was filed, 
having required from the Appellant security lor 
costs, Appellant was not guilty of any default; that 
cl. 1, sec. 2, Regulation XIV. of 1829, on that 
point, was not properly construed ; and that the 
Appellant cannot be considered as having ceased 
to be a resident of British India, as he had still 1 
large indigo factories there &c. Held , unani¬ 
mously, that the judgment cannot stand, and the 
suit must be remitted to India, to be tried on 
merits .—[Wise v. Jugohundoo Bose,~\ ... 698 

2. The dismissal of an appeal for want of pro* 

secution vacates the security entered into in India 
for the costs of that appeal. Appeal finally dis- 
missed, the terms not being complied with. [Ranee 
Hirjobuttee v. Pertaub Sing ,J ... 740 

See Leave to Appeal 1. 

— Onus Probandi 1. 

— Practice 29. 


SEISIN. 

See Mahomedan Law, Gift 1. 


SELF-ACQUIRED PROPERTY. 
See Hindu Law, Will 2, 5. 


SEPARATE PROPERTY. 

See Hindu Law, Coparcenary 3. 



SEPARATE USE. 

See Hindu Law, Life Interest. 


SEQUESTRATION. 

According to the rules of a Court of Equity, no 
proceedings could be taken againt the sequestrator 
in possession except by the leave of the Court. 


Where the property is in the custody of the 
Court, as when in the possession of a Receiver, the 
course pursued in the Courts, if it appears th'dre is 
a legal title, has been to permit au action of eject¬ 
ment to be brought, to put the matter in the most 
convenient course of determination. 

In this suit, the Appellant set up a title to a 
moiety of property seized by the Sheriff, and pre¬ 
sented a petition to the Court praying that the 
Sheriff might be ordered to withdraw the writs of 
sequestration, and relinquish one moiety of the 
property to the Appellant thus, in truth, asking 
the same relief which he would have obtained if 
he had brought his action of ejectment, and had 
succeeded in that action ; and further prayed that, 
if the Court should thiuk fit, the Respondents (the 
Complainants in the suit) might be directed to ex. 
hibit interrogatories in the office of the Master of 
the Court, for the examination of the Appellaut 
and for the discovery of his interest in the pre¬ 
mises, or that such order should be made as might 
be fit. Instead of bringing this petition to a hear¬ 
ing, in which case, in as much as his title appear¬ 
ed, on his owu showing, to be a mere legal title, 
he would merely have obtained liberty to bring an 
action of ejectment, the parties came to an ar¬ 
rangement and an order was made, by consent, to 
the effect, that, the matter of the petition should 
be set down on the Board of Causes, for hearing on 
the first day of the next ensuing November term, 
and that the witnesses on both sides should be ex¬ 
amined vivd voce before the Court at the hearing. 
held, that, this was intended to be substituted for 
a trial at law on the Plea side of the Court—the 
trying an action of ejectment, in substance, upon 
this petition, which prayed precisely the same re¬ 
lief that would have been had in an action of 
ejectment, and substituting these proceedings for 
such trial. [Mysadee Mahomed Cazam Sherazee 
v. Meerza Ally Mahomed Shoostry ,] ... 489 


SERVICE TENURE. 
See Ghatwally Tenure. 
— Leave to Appeal 10. 


SET OFF. 

See Bankruptcy 2. 


SETTLED ACCOUNTS. 
See Account Stated. 


SHERIFF. 

See Escape. 

— Execution. 

— False Imprisonment. 

— Sale by Sheriff. 


SHIP REGISTRY ACT. 
See Construction 5. 
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SHIPS AND SHIPPING. 
See Voyage Policy. 


SHEAH. 

See Mahomedan Law, Construction, 
Dower, Nuncupative Will, Suc¬ 
cession 2. 


SOLE, ABSOLUTE AND EXCLUSIVE USE. 
See Hindu Law, Life Interest. 


SON. 

See Hindu Law, Adoption 3, 5, 6, 10, 
Benamee, Construction 2, Evi¬ 
dence, Family Custom, Illegiti¬ 
macy, Succession, Widow 4, Will 
4. 

— Mahomedan Law, Legitimacy. 


SON BOUGHT. 

See Hindu Law, Succession 1. 


SOODRA. 

See Hindu Law, Adoption 5, Illegitimacy 1. 


SOVEREIGN POWER. 

Held} that the transactions of independent 
States between each other are governed by other 
laws thau those which Municipal Courts adminis¬ 
ter ; such Courts have neither the means of de¬ 
ciding what is right, nor the power of enforcing 
any decision which they m;iy make. 

He Id, that the East India Company has the 
authority subject only to the prerogative of the 
Crown to exercise Sovereign powers, t. e., powers 
to acquire and retain and govern territory, to 
raise and maintain armed forces by sea and land, 
and to make peace or war with the Native powers 
of India, and that acta done in the exercise of 
these Sovereign powers were uot subject to the 
control of the Municipal Courts, either of India 
or Great Britain. 

Held, that the Rajah of Tanjore was an inde¬ 
pendent Sovereign, bound by Treaties to a power¬ 
ful neighbour, which left him, practically, little 
power of free action, but, nevertheless, he did not 
hold his territory, as a fief of the British Crown, o» 
of the East India Company ; and there was no 
pretence of claiming it, as an escheat, or as bona 
vacantia. 

Held, that the seizure of the properties of the 
Rajah by the East India Company, was an exer¬ 
cise of Sovereign power effected at the arbitrary 
discretion of the Company, by the aid of military 
force. 

Held, that it may be that the private property 
of a Rajah, will go to one set of heirs and the Raj 


with that portion of the property which is called 
public, will go to the succeeding Rajah, but as¬ 
suming that to be the case, when both the public 
and private properties were seized by the East 
India Company, in the exercise of their Sovereign 
power, a Municipal Court has no jurisdiction even 
with regard to the said alleged private properties. 

Held, that the property now claimed by the 
Respondent, the Queen Dowager, has been seized 
by the British Government, acting as a Sovereign 
power, through its delegate the East India Com¬ 
pany ; and that the act so done, with its conse¬ 
quences, is an act of State over which the Supreme 
Court of Madras had no jurisdiction. 

The decree of the Supreme Court was accord¬ 
ingly set aside, and it was stated, that if a wrong 
has been done, it is a wrong for which no Muni¬ 
cipal Court of Justice can afford a remedy. [The 
Secretary of State in Council of India v. Kama - 
chee Boye Sahaba ,] ... ... 684 

2. Held that the Treaty with the Nawab of the 
Carnatic vested the rights of Sovereignty in the 
East India Company, and that the Baid Company,' 
in the exercise of what they considered their right 
of Sovereignty, resumed the Jaghire in question, 
and granted it to the son of the original grantee, 
but on quite different conditions. This was the 
exercise of an act of Sovereignty, which the 
Supreme Court of Madras had no authority to 
question ; and that the effect of the law as it 
prevailed under the said Nawab, could not be 
examined into by the said Court: the judgment 
of which is accordingly set aside. \The East India 
Company v. Syed Ally,'] ... ... 867 


SPECIFIC PERFORMANCE. 

See Action. 

— Mirasi Rights. 
— Sale 3. 



SPIRITUAL PURPOSES. 
See Hindu Law, Widow 5. 

- d 

STAMP. 

See Evidence 12. 

— Practice 37. 


STATE, ACT OF 
See Sovereign Power. 


STATUTES. 

Statutes are, primd facie, deemed to be prospec¬ 
tive only, “ nova constitutio futuris formam im - 
ponere debet, non-preeteritis." [Doolubdass Pet- 
tamberdass v. Ramloll T/iackoorseyduss,] ... 4'j3 
See Construction 1, 2. 


118 2 
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INDfiX 



See Appeal 2. 



8 & 9, VIC., C. 109. 
See Construction 6. 

STIPEND. 

See Natural Equity. 


21, GEO. III., C. 70, S. 24. 
See Trespass. 


33, GEO. III. 
See Appeal 2. 


33, GEO. III., C. 52 
See Rating. 


53, GEO. III., C. 155. 
See Advocate General. 


6, GEO. IV., C. 16. 
See Evidence 4. 


6, GEO. IV., C. 85. 
See Assignment. 


9, GEO. IV., C. 31. 
See Jurisdiction 13. 


9, GEO. IV., C. 73. 
See Bankruptcy 3. 


9, GEO. IV., C. 74. 
See Jurisdiction 13. 


2 & 3, WILL. IV., C. 114. 
See Evidence 4. 


3 & 4, WILL. IV., C. 41. 

See Appeal 9. 

— Jurisdiction 12. 
— Limitation 13. 


STOPPAGE IN TRANSITU. 

Goods bought ** free on board,” to be paid for 
by acceptances, at six mouths, upon delivery on 
board, or in cash at 2£ per cent, discount, at the 
option of the sellers, was delivered on board, and 
receipts taken by the lighterman, from the mate 
of the vessel, which was chosen and indicated by 
the purchasers. The sellers elected to be paid by 
acceptances at six months, which they immediate¬ 
ly received from the purchasers. The latter soon 
after became insolvent, both after they accepted 
the bill, and after the master of the vessel had 
signed bills of lading. The question arising at 
Bombay in an action of trover, whether the goods, 
under the above circumstances, were in transitu, 
so as to give the seller a right of stoppage, or had 
reached their journey’s end and completely vested 
in the purchasers, and their assignees under the 
bill of lading, was decided in favour of the pur¬ 
chasers, reversing the judgment of the Court below, 
on the grounds :— 

I. That the erroneous or wrongful retention of 
the mate’s receipt by the seller, after the accept¬ 
ance was taken on delivery of the goods, could 
operate nothing as against the purchasers ; and 

II. That, after the acceptance was taken, the 

delivery was complete, and nothing remained to 
be done between the seller and the buyer. 
[ Cowas-jee v. Thompson,'] ... ... 298 

STRIDHUN. 

See Hindu Law, Life-Interest. 



- SUCCESSION. 

See Hindu Law, Adoption 3, Alienation, 
Coparcenary, Custom 1, Family Cus¬ 
tom, Illegitimacy, Pacheet, Pol- 
liam Tenure, Succession, Will 4. 

— Mahomedan Law, Succession, 


SUFFICIENT NOTICE. 

See Hindu Law, Foreclosure. 


C & 7, WILL. IV., C. 96. 
See Rating. 


SUIT. 

See New Suit. 


2 & 3, VIC., C. 34. 
See Jurisdiction 8. 


SUNNUD. 

See Evidence 16 
— Numuk Sayer Mahal. 
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SUPREME COURTS. 

See Appeal 2, 3, 4. 

— Charitable Trust. 

— Jurisdiction 1, 5, 8, 11, 13. 

— Lien 2. 

— Master in Equity. 

— Practice 19. 

— Sequestration. 

— Sovereign Power. 

— Zemindar 1. 


SURAT, NAWAB OF 
See Jurisdiction 12. 


SURETY. 

See Principal and Surety. 
SURVIVORSHIP. 

See Hindu Law, Illegitimacy 2, Polliam 
Tenure. 


TALAK. 

See Mahomedan Law, Divorce. 


TECHNICALITIES. 

See Award. 

— Construction 8. 
— Evidence 17. 

— Tender. 


TENANCY IN COMMON. 

See Hindu Law, Tenanc? in Common. 


TENANCY AT WILL. 

Held that under the agreement Muttyloll Seal 
(if he could take anything) took a freehold inter¬ 
est in the property in suit, and such freehold 
would not end with M’s life, because, as he was a 
Hindoo, no words of inheritance were requisite to 
continue his interest to his heirs (Appellants.) 

That a Hindoo could by the Hindoo Law pass 
land without writing but the East India Company 
could not create a freehold interest by parol or 
even by a writing such as the agreement of the 
11th October, 1852. 

That under the circumstances M (and the Ap¬ 
pellants after him) were in only as tenants-at- 
will, who were not entitled to any notice of eject¬ 
ment, and had no defence in law against the eject¬ 
ment suit. 

Judgment of the Supreme Court at Calcutta 
affirmed with costs without prejudice to such re¬ 
lief as a Court of Equity might grant to the Ap 
pellants. [Sreemiittg Anundomohey Dossee v. Doe 
dem The East India Company ,] ... 708 


TENANT FOR LIFE. 

See Hindu Law, Succession 3, Widow 2, 3. 


TENDER. 

M., one of the Respondents, coming to an 
amicable settlement with It., the Appellant, 
agreed, by an lkrarnamah , to pay the latter, by 
two fixed instalments, a sura of Rs. 25,000, in 
full satisfaction of the sum of Rs. 33,589-15-3 due 
by K-, the other Respondent, to R. R., on the 
other hand, agreed to remit the balance in con¬ 
sideration of the due payment of the instalments. 
It was further provided by the agreement, that in 
default of payment .agreeably to the condition 
written, the remitted money should be due and 
payable. The document was quite silent on the 
point of fixing the place of payment, nor could it 
be fixed by evidence of any established custom. 
The instalments were paid, but latter than at the 
specified days. The money was, however, tender¬ 
ed earlier to R.s Mookhtar, who refused to take 
it in R.’s absence and without interest. In a 
suit by R. to recover the remitted money, for 
failure of the Respondents to carry out the terms 
of the Ikrarnatnah, Held — 

That there was nothing in the agreement which 
made the payment.of the instalments on the 
days fixed on jis of the essence of the contract. 
That a strict legal tender was not necessary, and 
that the Court was satisfied that there had been a 
bani fide endeavour on the part of Respondents 
fairly- The Court was further of opinion that the 
nice technicalities of the English law ought not 
to be applied to the case, but that the Court 
must look at the agreement with a view to see 
what the real intention of the parties w*as, and 
must enquire whether it appeared upon the evi¬ 
dence that there appeared any failure by Respon¬ 
dents in the substantial performance of the con** 
tract, and if there had been any default, to whom 
such default was attributable. [Ram Gopal J/oo- 
kerjea v. Masseyk,] ... 760 

See Mortgage 4. 


TENURE. 

1. Where an Englishman held certain lands 
in India by instruments of grants called Eottahs, 
by which a perpetual right of occupancy was 
given to the grantee subject to the payment of 
certain annual fixed rents, and to forfeituie in 
case of non payment, the estate being descendable 
to heirs and capable of being alienated, sold, or 
disposed of by the grantee, these lands being fur¬ 
ther held under a Zemindar to whom the rent 
was payable, and who held immediately from the 
Government under a similar tenure :—Held that 
the interest in the estate was of the nature of 
fee-simple, and that no part thereof could pass by 
the tenant’s will, attested by two witnesses. 

Held further, that in the case of a legacy of a 
debtor, the Court cannot infer such a condition. 














INDEX 


TIME POLICY. 
See Voyage Policy. 


TITLE. 


as, if the testator had been aware of the debt, he 
would have imposed a condition of releasing, 
upon conjecture only. [Gardiner v. Fell,] 120 

2- Held that, as far as British subjects were 
concerned, the English law was not only at that 
time the law of Calcutta, but that it had been so 
from the earliest period of that settlement. 

Meld, upon a construction of the Charter of 
Justice, granted by the Crown in the year 1774, 
that there was a recognition by the Crown (the 
highest authority) that real property existed in 
India, according to the meaning of that term as 
used in the law of England. [Freeman v. 
Fairlie ,] ... ... .. 123 

3. Cuttoogootaga lease in Madras is the term 
-for a perpetual lease at alow fixed rent payable 
to the Zemindar , granted in consideration of mi¬ 
litary services performed by the ancestors of the 
grantee. 

Meld, upholding such a tenure of a distinct part 
of a Zemindarg in Madras, that a Cuttoogootaga 
lease was not within the provisions of the Madras 
Regulation XXV. of 1802, sec. 8, and did not re¬ 
quire registration, as it could not, without great 
violence to language, be considered as a transfer 
within the words of the Regulation. [ Vencata^ 
sivara Yettiajpah Naicker v. Alagoo Moottoo Ser * 
vagaren,] . ... ... ... 788 

See Aliens. 

— Hereditary Offices 1. 

— Hindu Law, Polliam Tenure. 

— Lakhiraj Lands. 

— Toba Caras Huk. 

TESTAMENTARY DISPOSITION. 

See Hindu Law, Tenancy in Common, Will 
2, 3, 4, 5. 


TESTAMENTARY POWER. 

See Hindu Law, Giff Over, Will 2, 4, 5. 


TESTATOR. 

See Hindu Law, Gift Over, Will. 

y —.-- 

THREATS. 

See Award. 


TIME BARGAINS. 
See Mercantile Usage. 
Wagers. 


TIME, ESSENCE OF CONTRACT. 

See Action. 

— Tender. 


During the pendency of a suit instituted by a 
person claiming as an adopted son against a 
widow, the widow dies, aud proclamation is made 
for her heirs to come in and defend the suit, and 
the claimant is put in possession of the property 
in dispute by the Collector. The Court of Sudder 
Dewanny Adawlut decide that the claimant has 
not made out his title, and direct the Collector to 
put in possession of the property another person 
who had come in under the proclamation, but pro¬ 
duced no evidence of his title. Meld, that the 
latter part of the decree must be reversed. [Rajah 
Maimunchull Sing v. Roomer Qunsheam Sing,] 37 

See Evidence 1, 7. 

— Foujdary Court. 

A - Lien 2. 

— Limitation 3, 4, 10. 

— Possession 1, 2, 3. 

— Practice 16 . 

— Sale 3. 

— Tor a Garas Huk. 


TORA GARAS HUK. 

In a suit against Government and a judgment- 
creditor N. P. by S- G-an execution-purchaser 
of Tora-garas-huTc (a fixed payment made to mili¬ 
tary and predatory chiefs in Guzerat and Malwa, 
especially in lieu of lands held by them, or in 
purchase of their refraining from plunder) the 
Suider Court held—that the Plaintiff’S. G. was 
not entitled to any relief against the Government, 
as the tenure was in its nature inalienable and 
the sale illegal, and equally disentitled to equit¬ 
able relief as against the judgment creditor N. P., 
on the basis of the maxim ‘ caveat emptor '; 

held by the Privy Council in appeal (which 
was entertained under special leave owing to the 
importance of the point in dispute.)— 

That as the Government, having through its 
officers, abundant notice of the intended sale in 
execution aud ample opportunity tp object on the 
ground of inalienability, never raised such objec¬ 
tion, but allowed the sale to be completed on 
payment of valuable consideration, their Lord¬ 
ships doubted whether it would be just to per¬ 
mit the Government to raise the defence of in¬ 
alienability as against the Appellant. 

That independently of such objection, the onus 
lay upon the Government to prove that this par¬ 
ticular description of property was in its very 
nature incapable of alienation ; and that such 
onus had not been discharged. On the contrary, 
the alienability of such tenures was proved by the 
evidence adduced by Plaintiff, and the conduct of 
the Government in not producing certain records 
called for by Plaintiff. 
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TRIAL. 


That in case the Government had failed to 
carry out its undertaking to pay the annual in¬ 
stalments of the Tora-gciras huh into Court, the 
Plaintiff would be entitled also to receive simple 
interest at the usual rate on the arrears due when 
the suit was instituted and on each subsequent 
payment as it accrued due. [Sumbhulall Girdhur - 
lall v. The Collector of Surat ,] ... 713 


TORT. 

In the case of a wrongful act producing damage, 
the injured party has the same remedy by action 
against the doer, whether the act is the latter’s 
own or done by order of Government. 

The Supreme Power is civilly irresponsible for 
tortuous acts, but its agents are personally respon¬ 
sible for them, Government being at the same 
time morally bound to indemnify its agents. 

When damage is occasioned by a wrongful act, 
i. e. t an act which the law esteems an injury, 
malice is not a necessary ingredient to the main¬ 
tenance of an action. 

The foundation of every action of tort, malice 
apart, is an act wrongful and which may be quali¬ 
fied as an iujury, an invasion of some legal right. 
The act should not only produce damage, but 
should also be unlawful and injurious. 

Held, reversing the judgment of the Calcutta 
Supreme Court that, under the circumstances, ma¬ 
lice not being alleged or proved, the order issued 
to the Bengal Pilot Service by Appellant in his 
official capacity as Superintendent of Marine, pro¬ 
hibiting them from allowing the Respondents’ tug 
to tow any ship in their pilotage charge, whereby 
Respondents sustained loss of profits, was not a 
wrongful act for which a suit for damages could be 
maintained ; the Government, as any other 
master, being lawfully empowered to restrict its 
servants as to those to be employed under them 
or co operated with. [Rogers v. Rajendro 
Dutt,] ... ... ... 755 


TRANSFER. 

See Lex Loci Rei Sit^e. 
— Ten orb 3. 


TRESPASS. 

The 21st Geo. III., c. 70, s. 24, protecting the 
Provincial Magistrate in India from actions for 
wrong or injury against an} T person, in the exercise 
of their judicial offices, is not intended to give un¬ 
limited power to them, but to put them on the 
same footing as those of English Courts of similar 
jurisdiction, exempting them from all liability 
when acting erroneously or irregularly within 
their jurisdiction, but leaving them liable for 
things done wholly without their jurisdiction. 

A Judge is not liable in trespass for want of 
jurisdiction, unless he knew or ought to have 
known of the defect, and it lies on the Plaintiff 
in every case, to prove the fact. [Calder v. 
HalkeQ ... ... ... 191 


See New Trial. 

— Practice 21. 

— Sequestration. 


TRUST. 

See Annuity. 

— Charitable Trust. 

— Hindu Law, Benamef, Escheat. 


TRUSTEE. 

A Sued B, a debtor of his, intestate, upon a bond 
debt, and obtained a decree against him for the 
amount. B appealed from this decree to the 
Sudder Court. By a deed of arrangement entered 
into by A and C, after the commencement of 
the suit, C became entitled to a six anna share of 
the debt. Pending the appeal to the Sudder 
Court, A entered into a compromise with B, post¬ 
poning the payment of the amount recovered by 
the decree, for three yea^s, and foregoing alto¬ 
gether interest upon the principal. This was done 
without the privity or consent of C. B failed to 
pay the amount withiu the stipulated^ time, and 
proceedings were taken by A against him, but he 
had not realized the amount of the decree. In a 
suit by C against A to make him chargeable for 
the six anna share in the decree, the Sudder Court 
held that A was chargeable to C for such share, 
with interest. 

Upon appeal, such decree reversed ; the Judicial 
Committee holding, that A must be treated as a 
trustee for C, and that in the absence of fraud 
upon the cestui que trust in executing the compro¬ 
mise, or that it was not beneficial for all parties, 
he was responsible only to C for such amount of 
the debt as had been recovered, or without his 
wilful default might have been recovered. [Doorga 
Per shad Roy Chuwdry v. Tarra Per shad Roy 
Chowdry ,] ... ... ... 384 

See Minor. 

See Hindu Law, Benamee. 


TWICE-BORN RACES. 

See Hindu Law, Illegitimacy 1. 


UNAVOIDABLE ACCIDENT. 

The Decree of the Sudder Court reversed, the 
evidence showing that this was a oase of “ unavoid¬ 
able accident,” and was within the provisions of 
1st Section of the Act, No. XVI. of 1845. 

In this case the written reasons of appeal were 
not filed within six weeks as required by section 6, 
Act XV. of 1853, owing to the severe illness and 
absence of the Appellant’s Mooktear, and the 
Sudder Court refused to re-admit the appeal which 
was struck off in consequence of such default. 
[Anundmoyee Dossee v. Poornoo Chunder 
%>] ••• -- ... 820 
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ULTRA VIRES. 

See Government Offices. 


UNDER LEASE. 
See Usury 2. 


UNDER TENURES. 

See Sale fob Arrears of Revenue 4. 


UNDIVIDED FAMILY. 

See Confiscation. 

— Hindu Law, Coparcenary 1, Ille¬ 
gitimacy 2, Polliam Tenure, 
Will 4. 


UNDUE INFLUENCE. 
See Award. 


UNMOLESTED POSSESSION. 
See Mahomedan Law, Succession 2. 

UNOOMUTEE PUTTRO. 

See Hindu Law, Adoption 7. 


USAGE. 

See Hindu Law, Family Custom, Khatri 
Caste,‘Will 1. 

— Interest 5. 

— Lakiiiraj Lands. 

— Mercantile Usage. 


USUFRUCTUARY LEASE. 
See Usury 2. 


USURY. 

1. Where an action for the recovery of interest 

was dismissed, confirAing the decision of the 
Courts in India, on the ground of usury, in pur¬ 
suance of Regulation XV., 1793. [ Wise v. 

Kisliencoomar Bous ,] ... ... 336 

2. Three registered instruments, a Bye Shoo - 
dee Jjarah (usufructuary lease,) a Bur Ijarah 
Kubooleat (under-lease agreement), and a security 
bond, were executed as securities for the repay, 
merit of a loan of Rs. 15,000 together with the 
interest thereon for 11 years (the period during 
which the leases were to last) at the rate of 12 
per cent, per annum, as one sum by certain in¬ 
stalments ; it being a further condition that, in 
case of default, interest would be again due on 
the balance The question being whether or not, 
the above transaction was a fraudulent contrivance 
to cover illegal interest, and, therefore, void, by 
secs. 8 and 9 of Bengal Regulation XV. of 1793, 
Held, reversing the decision of the lower Court, J 


that that was not a device evasive of the law of 
usury, within that Regulation. [Anundmohun 
Pal Chowdhoory v. Kishen Chunder Banncrjea 
Chowdhoory ,] ... ... ... 765 


VAISYAS. 

See Hindu Law, Illegitimacy 1. 


VENDOR AND VENDEE. 
See Bought and sold Notes. 

— Lien 2 

— Partition. 

— Stoppage in Transitu. 


VENUE. 

A Hii.doo merchant, employed in the Commis¬ 
sariat Department of the Bombay army in camp 
at Serroor, within the territories of the Peishwa, 
having forged a receipt upon the East India 
Company lor charges incurred in the public ser¬ 
vice, which receipt was transmitted to Bombay, 
and there entered in the Commissariat accounts, 
was indicted for the misdemeanour in the Re¬ 
corder’s Court at Bombay. Held by the Judicial 
Committee, that the uttering the receipt was the 
completion of the offence, and that therefore it 
was well laid in Bombay. [Pooneakhoty Moode. 
liar v. The King ,] ... ... ... 76 


VERBAL POWER TO ADOPT. 
See Hindu Law, Adoption 7. 

VESTED INTEREST. 

See Hindu Law, Tenancy in Common. 


VOYAGE POLICY. 

In a veyage policy, a contract-of sea-worthiness 
when the ship starts on her voyage, is no warranty 
that she shall be sea-worthy at an intermediate 
port at which she touches ; and to hold that there 
is a warranty in a time policy that the ship shall be 
sea-worthy at her departure, and at every interme¬ 
diate port during the currency of the time policy, 
will be holding that there is a warranty to a great¬ 
er extent in a time policy than there will be in a 
voyage policy. 

A policy of indemnity, being a written instru¬ 
ment, the terms of that instrument must be con¬ 
strued subject to a certain conditions, one of which 
is, that in a voyage policy, custom and decision 
have annexed to that contract a warranty of sea¬ 
worthiness, and that there is uo custom and no 
decision which warrants the Court in saying, that 
in a time policy any such warranty attaches. 
[Jenkins v. Heycock i '] ... ... 452 


WAGER. 

By the common law of England, an action may 
be maintained on a wager, although the parties 
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had no previous interest in the question on which 
it is laid, if it be not against the interests or feel* 
ings of a third person and does not lead to indes¬ 
cent evidence, and is not contrary to public policy. 

The mere circumstance that a wager refers to 
the public revenue does not establish its illegality. 

A wager upon the average price which opium 
should fetch at the next Government sale at Cal¬ 
cutta, the Plaintiffs having to pay the Defendants 
the difference between this price, and a sum named, 
per chest, if this price should be below that sum ; 
and the Defendants having to pay the Plaintiffs, 
the difference between this price and that sum, if 
this price should be above that sum, is not illegal 
by the common law in England, and may be 
enforced in a Court of justice. [ Tliackoorseydass 
v. Soojumnull Dhundmull ,] ... •- 361 

2. In an action on wager contract that the 
average price, which a chest of Patna Opium 
should be sold for, and realize, at the first Govern¬ 
ment sale, should exceed a certain fixed price, 
the Plaintiffs sought to recover the difference 
between the fixed price, and the average price at 
the sale, the Defendants contending that the con¬ 
tract was voidable on the ground of fraud as the 
Plaintiff attempted, by binding by themselves 
and agents, to enhance the price:— Held that 
the contract was not voidable at the option of 
the Defendants on the above ground, as the 
Defendants well knew when they made the 
wagers, that the Plaintiff would use all their 
efforts and power to run up the price at the sale. 

Held also that the acts of the Plaintiff were no 
fraud on the bond fide purchasers, the market 
being open to all, who bought, whatever their 
object might be ; and that the employment of 
agents who were all cognizant of the purpose of 
raising the price, to bid at such sale, there being 
no crimen falsi committed, did not constitute an 
illegal conspiracy. 

The offence of ingrosBing can be committed 
only with respect to the necessaries of life. 

By the sixth Article of the Convention between 
Great Britain and France, the French Govern¬ 
ment had a right to request a reserve out of the 
quantity of opium sold at the Government sale, 
not exceeding 300 chests a year, at the average 
rate of sale, Held that no fraud on the vendors 
was committed by the Plaintiffs purchasing from 
the French Consul, the option, meaning not to 
exercise that right of purchase, but to cause the 
quantity to be restrained, and so diminish the 
quantity of opium to be sold at the sale. 

The Act ofj the Governor-General in Council, 
promulgated on the 10th of October 1848, intituled 
'An Act for avoiding wagers* did not affect the 
existing contracts ; at all events, not those con¬ 
tracts, on which actions had already been obtained. 
[Doolubdass Pettamberdass v. Eamloll thackoor. 
seyda.83,'] ... ••• 403 

3. In a wager contract as to the average price 
of opium at the first Government sale, the addition 
of “ the 30th November” after the words " the first 
public sale,” was held to be introduced only as a 
description, and not as making a specific day es. 
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sential. [ Rughoonauth Sahoi Chotayloll v. Ma~ 
nickchund ,] ... ... ... 538 


WAGER CONTRACT. 
See WaGer. 


WAIVER. 

See Arbitration 2. 


WARRANTY. 
See Voyage Policy. 


WASTE. 

See Practice 25. 


WIDOW. 

See Confiscation. 

— Hindu Law, Adoption 1, 4, 7, 8, 9. 16, 
Coparcenary, Foreclosure, Gift 1, 2, 
Gift Over, Life Interest, Polliam 
Tenure, Succession 3, Ti-.nanoy in 
Common, Widow, Will 4. 

— Mahomedan Law, Dower. 


WIFE. 

See Equitable Relief. 

— Hindu Law, Adoption 6, Alienation. 

— Mahomedan Law, Divorce, Dower. 


WIFE’S SEPARATE PROPERTY. 
See Equitable Relief. 

— Family Arrangement. 


WILL. 

1. K died leaving M and D, his sons, who, 
upon the death of their father, entered into pos¬ 
session of his shop and continued his business, and 
in that character they paid and received money. 
Two years after K’s death, K M produced a will 
executed by K, appointing K M as his executor, 
and obtained probate, after which he (K M) sued 
M and D, to recover the property of the testator 
which they had succeeded to and possessed them¬ 
selves of. In India K M’s suit was dismissed on 
the ground that taking the will, and codicil to 
be proved, the plaintiff had no right to insti¬ 
tute a suit to be let into possession of the unad-* 
ministered effects of the testator, and that .when the 
sons were let into possession, there was an end 
of the right of the executor to interfere, the will 
providing " in every respect they (testator’s sons) 
are foolish and ignorant, and they throw away all 
the property like dust; if they mend their manners- 
it is well, and if you ( executor ) think proper, you 
may place them in the shop to carry on business ; 
but if they do anything improper, they are not to. 
be placed.' 1 The construction put upon it by the 
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Indian Courts and affirmed by the Privy Council 
was, that it was not a power of control to be 
exercised by the executor from time to time, ac¬ 
cording to the conduct of the children ; but if they 
shewed a disposition to amend, it was for the exe * 
cutor to consider whether they would he let into 
possession ; but if they were once let in, the power 
of the executor was at an end. The executor, 
who might have come to administer the trust im- 
* mediately after the death of K, having permitted 
the sons of K to take the actual management, his 
control was at an end. [ Khoorshed-jee Manik-jee 

v. Mehnvan-jee Khoorshedjee ,] ... 138 

2. A person made his last Will in writing, and 
signed it in the presence of a witness, who also 
subscribed it in his presence. Some hours after, 
another witness also signed the Will, after hearing 
the testator acknowledge his subscription, the first 
witness also acknowledging his subscription at the 
time. Moreover, both the testator and the first 

w. ituess were present, when the second subscribed : 

— Held , affirming the decision of Supreme Court at 
Calcutta, the execution not a sufficient compliance 
with the requirements of the Indian Will Act, No. 
25 of 1838, of which the words ‘ and such witnesses 
shall subscribe’ admit of no other construction, than 
—such present witnesses, or such witnesses so 
being present at the same time. [Casement v. 
Fulton,'] ... ... ... 293 

3. The Will of a Parsee in favour of his wife 
and daughter to the prejudice of his brother who 
was heir according Parsee law, upheld. [Modee 
Kaikhooscrow Hormusjee v. Cooverbhaee,] ... 562 

See Adoption. 

— Minor. 


WITNESSES. 

See Evidence 3. 

— Hindu Law, Adoption 6. 

— Practice 21, 23, 30. 


WITNESSES, REFUSAL TO EXAMINE 
In a suit for possession of Zemindary and othe r 
estates claimed as son and heir of the deceased 
Zemindar , the Defendants denied the title of the 
Plaintiff, alleging, that he was spurious and sup- 
posititious child, and tendered 58 witnesses to 
prove that fact: the Zillah Court having taken 
the depositions of 30 of these witnesses, refused 
to permit the remaining 28 to be examined, on 
the ground that, having to prove the facts de¬ 
posed to by those already examined, it was un¬ 
necessary to take their depositions, and, ultimately 
decided, in favour of the Plaintiff: the Defen¬ 
dants appealed to the Sudder Court, which re¬ 
fused to examine the witnesses rejected by the 
Zillah■, and affirmed the decree of that Court. 
On appeal to Her Majesty in Council, the Judicial 


Committee remitted the case back to the Sudder 
Court, being of opinion, that the refusal by the 
Court to admit the examination of the witnesses 
tendered, was irregular, and that no decision 
could be come to upon the merits under such 
circumstances. [Jeswunt Sing-jee Ulby Sing-jee 
v. Jet Sing-jee Ubby Sing-jee ,] ... 213 

See Evidence 3. 


WRIT OF FIERI FACIAS. 
See Execution. 


WRIT OF HABEAS CORPUS. 
See Jurisdiction 1. 


WUKF. 

See Mahomedan Law, Endowment. 


ZEMINDAR. 

1. Money advanced to the guardian and agent 

of an infant Zemindar, to pay the arrears due to 
Government on account of his Zemindarg, ia 
recoverable in the Mofussil Courts from the Ze¬ 
mindar, although the lenders took a bond in the 
English form for it from his guardian and agent, 
in their own names, without any mention in it 
of the Zemindar, and sued and obtained judg. 
ment against them personally in the Supreme 
Court at Calcutta upon the bond, and took one of 
them in execution under the judgment. [Qopee 
Mohun Takoor v. Rajah Radhanat,] ... 42 

2. An award of more than merely nominal 
damages to correct an impression that a Zemindar 
has no right to restrain the persons of his officers, 
is neither improper nor excessive. 

In India, a Zemindar is not entitled to eject his 
officers from a house in his Zemindarg, which 
has long been in their possession, where neither 
party is able to give satisfactory evidence of title. 
[Rajah Pedda Vencatapa Naidao v. Aroovala 
Roodrapa Naidoo,] ... ... 224 

See Ghatwally Tenure. 

— Natural Equity. 

— Sale for Arrears of Revenue 1. 


ZEMINDARY. 

See Fresh Suit. 

— Hindu Law, Custom 2, Family Custom, 

Pacheet. 

— Mahomedan Law, Gift 2, Succession 1. 

— Minor. 

— Purchaser. 

— Sale for Arrears of Revenue 4. 

— Zemindar 1. 















PART 


HINDU LAW. 


ABDICATION. 

See Family Custom 2. 


ABSOLUTE AND EXCLUSIVE USE. 
See Life Interest. 


ACCOUNT. 

See Adoption 4. 

— Co-Partnership. 


ACCUMULATIONS. 
See Gift Over. 

— Will 3. 


ACKNOWLEDGMENT. 
See Widow 4. 


ACQUIESCENCE. 
See Onus Probandi 4. 


ACQUISITION. 
See Will 5. 


ADMINISTKATION. 
See Will 3. 


ADOPTION. 

1. An adoption by a widow after her husband’s 

death, without any authority from him, is invalid 
in the Zillah of Etawa, in provinces ceded by the 
Nabab of Oude in 1801, [ Rajah Haimun Chull 

Sing v. Koomer Qunsheam Sing,'] ... 37 

2. The greatest strictness is required in evi 

dence to prove an adoption in a Hindoo family. 
[Sootrugun Sutputtg v. Sabitra Dye,] ... 56 

3. An adopted son, according to the Hindu 
Law, is entitled to succeed to his collateral as well 
as his direct relations by adoption. [Sum&oo 
Cliunder Chowdry v. Naraini Dibeh,] ... 65 

4. A Hindu, dying without issue male, execut¬ 
ed an ijazut-mmah, or deed giving the power of 

11 


adoption. The widow afterwards sued for a parti* 
tion, and to be put in possession of her husband’s 
share, in the joint undivided estate. Pending 
the suit, a son was adopted. By the Hindu Law, 
this act of adoption vested the property in the 
adopted son, subject to the widow’s right to main* 
tenance, and made him a proper party to the suit. 
No such objection, however, being raised, and the 
suit continuing to be prosecuted in the widow’s 
name, a Decree was made directing her to be 
put in possession :— Meld, no alteration of the 
Decree appearing necessary, that the effect of the 
Decree, would be to consider, that she prosecuted 
the suit as guardian for her adopted son, and that, 
therefore, he would be entitled to call upon her to 
account for the profits of the joint property of 
which she was to be put in possession. [ Dhurm 
Das Panday v. Mussumat Shama Soondri Di- 
biah ,] .. ... ... ... 271 

5. The Hindu Law reviewed as to the validity 
of a second adoption during the life-time of the 
first adopted son. 

V, a Suddra Zemindar of the Northern Sircars 
at Madras, being childless, adopted a boy J, as his 
son, signing an instrument on the occasion, where¬ 
by, J was constituted heir to his Zemindary and 
mirasy to his wealth and debts ;and V bound him¬ 
self not to make over his property to any other 
person than J. Afterwards, V, adopted another 
son t R., and during the minority of both these 
boys, took various steps to divide the property 
between them. When J came of age, V, made a 
new division, It being then only 9 years of age. 
J took possession of the property allotted to him, 
and V remained in possession of what was al¬ 
lotted to R. Shortly after, V died, R continu¬ 
ing still under age. J then claimed whole of the 
property of V, alleging that the adoption of R 
was invalid, and, at all events, did not constitute 
him a co-heir. The Sadder Dewanny Adawlut at 
Madras held the second adoption valid. On ap¬ 
peal, the Judicial Committee held, reversing the 
Decree of the Court in India : 

I. That the adoption of R during the life-time 
of J was invalid. 

II. That J was entitled to take the whole an* 
cestral property, which V could not dispose of, 
according to the Hindu Law, without J’s consent ; 
but 

III. That upon a principle common to all 

lands, based upon the rules of justice, namely, that 
a party should not, at the same time, affirm and 
disaffirm the same transaction, J must give up, 
for the benefit of R, the whole property, which V 
could dispose of, by au act inter vivos , without the 
consent of J. * 
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A childless Sudra may adopt a son of a different 
gotrum from his own. \_Rungama v. Atchama,] 313 

6. An adoption may be made either by a man 
in his life-time, or by one of his wives after his 
death, under a power conferred upon her for that 
purpose by her husband. 

Where witnesses contradict one another upon 
the fact of adoption, much must depend upon the 
probabilities of the case to be collected from those 
facts as to which both parties are agreed. 

A Hindu, about 67 years old, with two wives, age 
about 57 and 37 years respectively, at the time of 
an alleged second adoption, had 18 years ago adopt¬ 
ed a son in despair of having any issue by those 
wives. The son afterwards died a little before the 
alleged second adoption. Held, that it was highly 
.probable that, to deliver himself from the place 
of suffering called Put , the Hindu should, on the 
death of the first adopted son, supply his place by 
another. IHuradhun Mookerjea v. Muthoranath 
Moolcerjea ,] ... ... ... 376 

7. Under the Hindu Law, a power to adopt 
may be given even verbally. 

iYorn the petitions to Collector and Judge in¬ 
forming them of the authority to adopt, and of 
the right of property, given to the widow, and the 
evidence and circumstances of the case, held, re¬ 
versing the findings of lower Courts, that the 
Unoomuttee Pottur is proved genuine and valid, 
and that it is uot necessary now to decide the 
rights of parties, who may become entitled after 
the decease of the widow. \Soondur Koomaree 
Dabea v. Gudadhur Pershad Tewuree,] ... 604 

8. The elaborate finding of the Sudder Be- 

voarmy Adawlut at Calcutta, that the fact of an 
authority to adopt a son being possessed by a 
widow as stated by her, does not supersede and 
destroy her personal right as widow ; and that 
those rights continuing of force till an adoption is 
actually made, there is no bar to the admission of 
the present claim by the Plaintiff in her indivi¬ 
dual character as widow, upheld. [ Bamundasz 
Mookerjee v. Mussamut Tarinee ,] ... 616 

9. An adoption by a Hindu widow, which 

was alleged to have been made under an Unoo¬ 
muttee Buttro, or deed giving authority to adopt, 
was not completed until 17 years after the death 
of her husbaud. Held , in the circumstances of 
the case, confirming the decisions of the Courts 
below, that the deed was a forgery. [ Chunder «. 
monee Bebia Chowdhoorayn v. Munmoheenee 
Bebia ,] ... ... ... 809 

10. Held that the Unoomuttee Puttur set up 

by Appellaut has not been proved and her appeal 
is accordingly dismissed. The Appellant is now 
entitled, as a Hindoo female heiress, to the whole 
estate; if she makes any further adoption, the 
validity of that adoption will be tried between 
that adopted son and those who will be the heirs 
of her husband on her death. [ Mussumauth 
Anundmoyee Chowdhoorayan v. Sheeb Chunder 
Roy,] ... ... - ••• 854 

See Admission, Adoption— General. 
— Foreclosure. 

— Succession 1. 


AGREEMENT. 

See Coparcenary Family 2. 


ALIENATION. 

Under the Hindu Law, a man possessing large 
ancestral landed estates and other property, the 
succession to which in default of lineal male heirs 
vests in his wife, is competent, without the consent 
of his wife, to alienate what remains after a suffi¬ 
cient property is retained for the suitable main-* 
tenance of the family. \_Mulraj Lachmia v. 
Chalekany Vencata Rama Jagganadha Row,] 154 

See Onus Peobandi 4, 

— Succession 3. 

— Widow 1, 5. 

- Will 2. 


ALLOWANCE. 
See Polliam Tenure. 


ANCESTRAL PROPERTY. 

The word ‘ ancestral’ used in a ruffanamah or 
deed of compromise betweeu three brothers, mem¬ 
bers of a joint Hindu family, construed to have 
been used in the sense of ‘ paternal’ as meaning 
property of the father, in whatsoever manner, 
or by whatsoever title the father had acquired it. 
[Rajmohun Gossain v. Qourmohun Gossain f ] 723 

See Adoption 5. 

— Alienation. 

— Confiscation—General. 

— Will 2. 


APPOINTED DAUGHTER. 
See Succession 1. 


AUTHORITY TO ADOPT. 
See Adoption 1, 7, 8, 9. 


BENAMEE. 

Where one of two brothers, forming a joint 
Hindu family, purchases an estate, there being no 
proof of the purchase-money being no part of the 
joint property, the true inference may be that the 
purchase-money was joint property. 

Purchase of a talooJc in Bengal by a Hindu in 
the name of his eldest son aud at that time the 
only son, held to be a benamee purchase, and the 
son in whose name it was made declared to be a 
trustee for the father, and the talook part of the 
father’s estate. [ Gojoeekrist Gossain v. Gunga- 
gei'saud Gossain ,] ... ... 493 

See Construction 1. 

— Onus Peobandi 3. 










PART II.—HINDU LAW. 



BENGAL LAW. 

See Custom 1. 

— Gift 3. 

— Succession 2. 


BENGAL SCHOOL. 
See Succession 2. 


COMMENSALITY. 

See Coparcenary Family 3. 


COMPROMISE. 

See Ancestbal Pbopebty. 

— Illegitimacy 2. 

— Life Intebest. 


BENEFICIAL INTEREST. 
See Constbuction 2. 


CONDUCT. 
See Evidence. 


BEQUEST. 
See Gift Oveb. 


CONSECRATION. 
See Will 1. 


BOND. 
See Widow 4. 


BRAHMINS, SACERDOTAL 
See Escheat. 


BROTHER. 
See Succession 1. 


CASTE. 

See Khatbi Caste. 
— Escheat. 


CHARGE. 

See Escheat. 

— Incumbrances. 

— Manager. 


CHARITABLE & RELIGIOUS PURPOSES. 
See Widow 5. 


CHRISTIAN FATHER. 
See Illegitimac y 2. 


COLLATERALS. 

See Adoption 3. 

— Gift 1. 

— Illegitimacy 2. 
— Widow 5. 


CONSENT. 

See Alienation. 
— Gift 3. 


CONSTRUCTION. 

1. In a benamee purchase, the knowledge and 

asSeut in whose name the purchase is made, is im* 
material, the criterion being the quarter from 
which the money comes. [ Qopeekrist Qossain v. 
Qungapersaud Qossain, ] ... ... 493 

2. Deeds and contracts of the people of India 
ought to be liberally construed. The form of ex- 
pression, the literal sense, is not to be so much re¬ 
garded as the real meaning of the parties which 
the transaction discloses. 

The terms of “ proprietor” and of “ heir,” when 
they occur, whether in deeds or pleadings, or do¬ 
cumentary proofs, may, indeed, by a mere adher¬ 
ence to the letter, be construed to raise the con¬ 
clusion of an assumption of ownership, in the 
sense of beneficial enjoyment derogatory to the 
rights of the heir ; but they ought not to be con¬ 
strued unless they were so intended. 

Where, therefore, a Ranee, without claiming 
any beneficial interest in the property of her minor 
son, described herself as “proprietor” or “ heir,” 
and the Collector remarking upon the description 
as improper continued her name as “ Sarbarafcar : 
—Held that she must be viewed as a Manager, 
inaccurately aud erroneously described as “ pro¬ 
prietor” or “ heir.” [ Hunoomanpersaud Panday 
v. Mzissumat tiabooee M unraj Koonweree ,] ... 552 

See Ancestral Property. 

— Construction—General. 

— Illegitimacy 2. 

— Life Interest. 

— Maintenance. * 

— Tenancy-in-Common. 

— Will 1, 3. 
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CONTRIBUTION, 

See Coparcenary Family 2. 


CROWN. 
See Escheat. 


COPARCENARY FAMILY. 

1. In a suit for the division of the property of 

an undivided Hindu family, the whole of the pro¬ 
perty of each individual is presumed to belong to 
the common stock, and it lies upon the party who 
wishes to except any of it from the division, to 
prove that it comes within one of the exceptions 
recognized by the Hindu law. [ Luximon Row 
Sadasew v. Mullar Row Bajee ,") * ... 19 

2. At a division of a common family property, 

it was agreed among the several co-sharers that 
the family debt should be paid by them in equal 
shares, according to the interest they respectively 
had in the family estate. A creditor named in 
the agreement obtained a decree, against one 
member of the family and had it satisfied by the 
sale of his lands only. Held— th#t he ha3 a clear 
right to recover from other members, according 
to their respective shares. [ Domun Sing v. Kasee 
Ram ,] ... ... ... ... 129 

3. Where a family lived in commensality, eat¬ 

ing together and possessing joint property : Held, 
that the presumption of law was, that all the pro¬ 
perty they were in possession of, was joint pro¬ 
perty, until it was shewn by evidence that one 
member of the family was possessed of separate 
property. [ Dhurm, Has Pandey v. Massumat 
Shama Soondri Dibiah,] ... ... 271 

4. The presumption is that a family remains 

undivided, and the onus is in the Appellant to 
prove division, which she has failed to discharge. 
[Naragunty Lutchmeedavamah v. Vengama Nai* 
doo,] ... ... ... ... 826 

See Ben AM EE. 

— Illegitimacy 2. 

— Widow 3. 


CO-PARTNERSHIP. 

Where a decree for account and dissolution 
of co-partnership in a joint Hindu family bank 
was reversed on the grounds, that the appellants 
were ordered to account without first determin¬ 
ing their liability to pay, and that all the necessary 
parties were not before Court, [ Janokey Doss v. 
Dindabun Doss,] ... 263 


CO-SHARER. 

See COPABCENABY FAMILY 2. 
— Will 3. 


CREDITOR. 

See Copabcenaby Family 2. 

— Manager. 

— Widow 4. 


CUSTOM. 

1. When the question was whether the My- 

thila, or the Bengal law should govern the suc¬ 
cession, the decision of the Court below was con* 
firmed, which had held the Mythila law to be 
applicable ; the marriage and funeral rites and 
customs, observed in the family, being pronounced 
by the Pundits to be according to that law. [flawy 
Pudmavati v. Baboo Doolar Sing,] ... 348 

2. In a suit for recovery of a Zemindary in 

the Zillah Midnapore, the question being whether 
the descent of the Zemindary in the family was 
to be regulated by the Daya-bhaga and Shasters 
in use in Bengal or by the Mitacshara, the Ben¬ 
gal law was held to apply, confirming the decision 
of the Court below, admitted to have been decid¬ 
ed agreeably to the Shasters , and customs of the 
family. [Rang Srimuty Dibeah v. Rany Koond 
Luta,] ... ... ... 351 

See Family Usage and Custom. 

— Khatri Caste. 

— Widow 3. . 


DAUGHTER. 
See Succession 1. 
— Widow 3. 


DAUGHTER, APPOINTED 
See Succession 1. 

— Gift 4. 

DAYA-BHAGA. 

See Custom 2. 


DEED. 

See Adoption 9. 

— Construction 2* 

— Gift 1, 2, 3, 4. 

— Illegitimacy 2. 

— Life Interest. 

— Maintenance. 

— Tenancy in Common. 


DE FACTO AND DE JURE MANAGER. 
See Incumbrancer. 


DESCENT. 
See Custom 2. 
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DEVASTAVIT. 
See Widow 3. 


DISSOLUTION OF PARTNERSHIP. 
See Co-Partnebship. 


DEVISE. 

^ See Gift 1. 

— Illegitimacy 2. 
— Widow 1. 


DIVIDED FAMILY. 
See Coparcenary Family. 


DIVIDED PROPERTY. 
See Tenancy in Common. 


DIVISION. 


See Adoption 5. 

— Coparcenary Family. 

— Onus Pbobandi 2. 

— Pacheet. 

— Tenancy in Common. 

— Will 4. 


ELDEST SON. 

See BenameE. 

— Family Custom. 


ENAM. 

See Partition. 



~ 


See Government Officer, Sovereign 
Power—General. 

— Widow 5. 

- 




EVIDENCE. 


The recognition of a son by the father by his 
conducts is entitled to weight as confirmatory of 
testimony in support of the factum of the mar¬ 
riage, but it is not sufficient to outweigh positive 
testimony of a-large number of respectable wit¬ 
nesses. [Chouturya Run Murdun Syn v. Sahub 
Rurhulad £yn,] ... ... ... 591 

See Adoption 2, 6. 

— Coparcenary Family 1, 3, 4. 

— Evidence—General. 

— Gift 2, 4. 

— Onus Probandi. 


EXCLUSION. 


See Family Custom. 
— Will 4. 


EXECUTOR. 
See Will 1. 


EXECUTORY BEQUEST. 
See Gift Over, 


FACTUM OF MARRIAGE. 
See Evidence. 


FAILURE OF HEIRS. 
See Escheat. 

— Illegitimacy 2. 


EQUITY. 
See Parties. 
— Widow 3. 


ESCHEAT. 

Exposition of the law of escheat laid down in 
the Mitacsfiara , ch. ii., sec. vii., art. 5, and the 
passages there cited. 

Ou the death of a Brahmin without heirs, his 
estate escheats to the Crown as the Sovereign 
power in British India, subject however to the 
trusts and charges, if any, affecting the estate. 

Semble. —There is no distinction in this respect 
between the Sacerdotal Brahmins and the ordi¬ 
nary members of that caste. [The Collector of 
Masultipatam v. Cavaly Vencata Narrain - J 
ajoah,]... ... ... ... 752 


FAMILY CUSTOM. 

1. Family usage and custom, by which the 

eldest son successively for eight generations sue* 
ceeded to a Zemindary in Bengal, to the exclu¬ 
sion of other sons, held valid in a suit by younger 
brothers against the eldest brothers for a partition 
of the Raj of Rawutpore. [ Ravmt Urjoon Sing v. 
Ratout Ghunsiam Sing,] ... ... 415 

2. Family custom whereby the eldest son sue. 
ceeds to the Raj Zemindary of Tirhoot to the ex¬ 
clusion of other sons, for whom provisions were 
made for maintenance, upheld. 

Held that a custom to abdicate and assign by 
a formal deed the Raj to eldest son is good. 
[Gunesh Dutt Sing v. Maharajah Moheshur 
Sing,] ... ... ... 521 

See Custom. 

— Khatri Caste. 

— Pachebt. 
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FAMILY IDOL. 
See Will 4. 


FATHER. 

See Benamee. 

— Eviednce. 

— Illegitimacy. 


FORECLOSURE. 

A Hindu mortgagor by a deed, authorised his 
■widow to adopt a son, which she did after his 
death. Held, that the service of an order of fore¬ 
closure upon the widow, the adopted son being a 
minor, and under her guardianship, was quite suf¬ 
ficient. [Rasmoni Dibiah v. Pran Kishen Das,] 369 

See Foreclosure—General. 


FOUJDARY COURT. 
See Gift 4. 


FREEHOLD. 
See Inheritance. 


FUNERAL RITES. 
See Custom 1. 


GIFT. 

1. Where a party claimed possession of a raj, 

by virtue of a Wusseeyutnamah, (or deed operat¬ 
ing as a will) from the widow of a deceased Ze¬ 
mindar ■, who died without issue, leaving collateral 
heirs, the Judicial Committee refused to decide 
on the validity of the instrument devising the 
raj , being of opinion that the Ranee (widow) was 
incompetent by law to execute such an instru¬ 
ment to the prejudice of her deceased husband’s 
heirs, and therefore affirmed the decree of the 
Court below with costs. [Keerut Sing v. Koola- 
hul Sing,] ... ... 196 

2. In a suit for possession upon an alleged 

Wusseeyutnamah or deed of gift, in which all per¬ 
sons having any claim to the property were direct¬ 
ed to come in by a proclamation in conformity 
with s. 13, Reg. III. of 1793, and the Plaintiff 
raised no objection as to the omission of any issue 
in the inferior Court, nor, when the case came be¬ 
fore the superior Court, made any petition to ad¬ 
mit fresh evidence, omission in that issues of the 
question of the rights of the parties and failure to 
adduce evidence were no valid grounds of objec¬ 
tion to the proceedings of the Courts below. 
[Qhirdharee Sing v, Koolahul Sing,] 200 

3. The validity of a deed of gift by a Hindu 
widow, according to the Bengal law, depends on 
the consent and concurrence of her husband’s 


heirs. [Rang Srimutg Dibeah v. Rang Koond 
Luta,] ... ... ... 351 

4. Where a claim to the property of a deceas¬ 
ed Hindu, by his nephews, under a deed of heir¬ 
ship, against his daughter, to whom possession 
was given by the Poujdarg Court, was rejected 
under the circumstances of the case, there being 
no sufficient evidence for the execution of the 
deed. [Kan Persad Narain v. Mussumat Katoal- 
basi Kooer,] ... ... 41$ 

See Maintenance. 

— Will 3. 


GHAT. 
See Will 1. 


GIFT OYER. 

Held that the testamentary power of Hindoos 
over their property has now long been recognized, 
and must be considered as absolutely established. 

That a Hindoo Testator can give property 
whether by way of remainder, or by way of execu* 
tory bequest, upon an event which is to happen, 
if at all, immediately on the close of a life in being 
at the time when the Will was made. 

The Will provided that in the event of any 
among the Testator’s five sons dying without leav¬ 
ing any son from his loins nor son’s son, neither 
his widow, nor daughters nor daughter’s sons will 
get the share obtained by him, but the same will 
be received by such of the Testator’s sons and 
son’s son as shall then be alive according to their 
respective shares. The widow, if any, of the de¬ 
ceased son will get Rs. 10,000 for her food and 
raiment. 

One of the five sons, viz., Surroop Chunder 
Mullick having died, held that this widow was not 
entitled to his share of the estate, but is entitled 
to a fifth part of the accumulations of the estate 
which accrued during his life-time, and the inter¬ 
ests and profits therefrom, if any. The right of 
the widow to receive the legacy of Rs. 10,000 will 
have such effect as it may. [Sreemutty Soorjee - 
money Dossee, v. Denobundoo Mullick,] ... 837 
See Will 3. 


GRANDSON. 
See Will 4. 


GRANT. 

See Confiscation—General. 

— Maintenance. 

— Pacheet. 

— Will 4. 


GUARDIAN, AD LITEM 
See Adoption 4. 


















GUARDIANSHIP. 
See Foreclosure. 


HEIR. 

See Adoption 5, 10. 

— Alienation. 

— Construction 2. 

— Esoiieat. 

— Gift 1, 3. 

— Illegitimacy 2. 

— Onus Probandi 4. 

— Partition. 

— Widow 1. 

— Will 3. 


HUSBAND. 

See Life Interest. 

— Tenancy-in-Common. 

— Widow 5. 


ILLEGITIMACY. 

1. Illegitimate sons of Soodras inherit, but the 
illegitimate son of one of the three regenerate or 
twice-born races cannot succeed to the inheritance 
of his father, but is entitled to maintenance only 
out of the estates of his father. 

The suit was for possession of Raj and Zemin - 
dary of Ramnuggur in District Sarun. [ Chouturya 
Run Murdun. Syn v. Sahub Purhulad Syn,"] 591 

2. H., an Englishman, living in India, had two 
illegitimate children R. and T., by a married na¬ 
tive Hindoo woman, of one of the privileged 
classes, who had deserted her husband and lived 
in adultery with H. H. had three other children 
by another native woman, M., C., and O. H. de> 
vised by his Will an estate in equal shares to the 
five illegitimate children. These children were 
brought up as Hindoos and lived as an united 
family. Held , 

That the illegitimate children were to be con¬ 
sidered as Hindoos, aud were to be governed by 
the Hindoo law. 

H. dying, R. brought a suit for partition and 
obtained a decree accordingly. Pending the ap¬ 
peal from this decree, a Razeenamah or deed of 
compromise was entered into between the parties, 
which provided that there should be no sale, 
mortgage or lease or security of any separate 
share ; that during the life of T., he should have 
the management of the whole estate, R. receiving 
a fixed income, and that after T.’s death, R. 
should have the management of his fifth, and the 
management of the other four^fifths should be en>* 
trusted to M., or C. Held, 

I. That the provisions of the deed pointed to 
management and management only. That they 
applied to the mode of enjoyment and not to the 


right of property, and did not extend to prevent 
alienation by devise*and the right of inheritance. 

II. That the sons other than R., by their ac¬ 
tual agreed union, were not an united Hindoo 
family in the ordinary sense in which that term 
is used by the text-writers on the Hindoo law ; 
viz., a family of which the father was, in his life*, 
time, the head, and the sons in a sense parceners 
in birth, by an inchoate though alterable title : but 
that they were the sons of a Christian father by 
different Hindoo mothers, constituting themselves 
parceners in the enjoyment of their, property after 
the manner of a Hindoo joint family. That, on 
the death of each, his lineal heirs representing 
the parents, would, by the effect of the agreement, 
enter into that partnership ; collaterals, however, 
not so entering by succession, unless the Hindoo 
law gave, in such a case, a right of inheritance 
also to collaterals. That the parties could not by 
their agreement give new rights of succession to 
themselves or their heirs unknown to the law ; 
and that the law of survivorship, which is the 
consequence of such a partnership amongst Hin¬ 
doos, would come in only on failure of the heirs. 

[Myna Boy^e v. Ootaram ,] ... ... 797 


IMMOVEABLE PROPERTY. 
See Maintenance. 

— Will 4. 


IMPARTIBILITY. 

See Family Custom. 

— Onus Probandi 2. 

— Paciieet. 

— Polliam Tenure. 

INCHOATE TITLE. 

See Illegitimacy 2. 

'INCUMBRANCER. 

Under the Hindu Law, the right of a bond fide 
incumbrancer who has taken from a de facto 
Manager a charge on lands created honestly, for 
the purpose of saving the estate, or for the benefit 
of the estate, is not (provided the circumstances 
would support the charge had it emanated from a 
de facto and dejure Manager) affected by the want 
of union of the de facto , with the de jure title. 
[Hunooman Per sand Panday v. Mussumat i?a- 
booee Munraj Koonweree ,] ... ... 552 


INFANT. 

See Manager. 

— Minors. 

— Onus Probandi 4. 

INHERITANCE. 

A Hindu could by the Hindu Law pass the free- 
hold of land without writing to his heirs; no 


no 

















words of inheritance were requisite to continue 
his interest to them. [Sretfmutty A.nundmohey 
Dossee v. Doe dem The East India Company,] 708 

See Escheat. 

— Illegitimacy. 

— Succession. 

— Widow 5. 


INTENTION. 

See Construction 2. 

— Widow 3. 

— Will 3. 


INTEREST. 

See Coparcenary Family 2. 
— Gift Oyer. 


JOINT FAMILY PROPERTY. 
See Adoption 4. 

— Ancestral Property. 
— BEnamee. 

— Coparcenary Family, 
— Life Interest. 


JOINT LIABILITY. 

See Coparcenary Family. 
— Co-Partnership. 


JOINT OWNERS. 
See Co-Partnership. 


JOINT UNDIVIDED FAMILY. 

See Co-Partnership. 

— Will 3, 4. 


KHATRI CASTE. 

Authorities as regards the existence or non-ex¬ 
istence of the Khatri caste considered. Held, that 
the Khatri class must be considered as existing, 
and that independently of exceptions arising out 
of any well established usage or custom to the 
contrary, Rajpoots in Central India, and in Dis¬ 
trict Sarun are to be considered as of Khatri class 
VChouturya Run Murdun Syn v. Sahuh Purhulad 
.. ... 591 


KINDRED. 

See Polliam Tenure. 


KING. 

See Escheat. 
— Widow 5. 


KINSMEN. 

See Polliam Tenure. 


LAND. 

See Maintenance. 


liability. 

See Coparcenary Family. 

— Co-Partnership. 

— Life Interest. 

— Manager. 

— Widow 4. 


LIFE ESTATE. 
See Widow 2. 


LIFE INTEREST. T 

A widow, by a deed of arrangement or com¬ 
promise, agreed to take a certain sum as her 
share, a S< representative of her deceased husband, 
in the joint Hindu family property, and to take 
that sum as a discharge of all that she might be 
entitled to claim against the other members of 
the family, the deed, which was in the English 
form, containing a declaration to the effect, that 
she was to hold that sum as her own sole and 
exclusive property for her own absolute and sepa¬ 
rate use :~Held, 

1. lhat the words to her separate use meant 
not to her separate use in the sense in which that 
term is- used in a Court of Equity, but to her se- 
parate use as distinguished from the joint estate 
dividing that which was joint into separate estate 
and treating her share as being that which she was 
to take for her absolute use in representative cha¬ 
racter subject to any claims that might exist upon 
the same, for her sole absolute and exclusive use 
as against the parties to the deed. 

,, JS? the term use and benefit used in 

the deed, the Court must look at the words with 
reference to the parties using them, and the grant 
must be consistent therewith. 

3. That if these funds were assets, were paid 
as assets, and were assets in the hands of the De¬ 
fendant, it followed that upon the decease of the 
widow they must be handed over to the person 
who then represented the estate of her deceased 
husband, and that such representative might hold 
them, subject to the debts of the deceased hus¬ 
band, whatever they might be. [Srecmutty Italjut- 
ty Dossee v. Sib Chunder Mullic/c,] ,,, 484 


LOAN. 

See Life Interest. 
— Manager. 


























See Custom 1. 


— Evidence. 

— Succession 2. 


The Construction of a deed was in question— 
Held, “ that giving the land to a member of the 
family to whom it was given, had the same effect, 
and was au act of the same character as giving a 
sum of money to him absolutely, in lieu of any 
claim for maintenance burdened with the duty 
upon his part of maintaining those who ought to 
bo maintained,” that in either case the right of 
the grantee is absolute. [Rajah Nursing Deb v. 
Roy Eoylamath ,] ... ... ... 842 

See Adoption 4. 

- — Alienation. 

— Confiscation—General. 

— Illegitimacy 1. 

— Pacheet. 

.— Polliam Tenure. 

— Will 4. 


MANAGER-.-POWER OP-TO BIND AN 
INFANT'S ESTATE. 

The power of the Manager for an infant heir to 
charge an estate not his own, is, under the Hin- 
doo law, a limited and qualified power. It 
can only be exercised rightly in a case of need, 
or for the benefit of the estate. But where, in the 
particular instance, the charge is one that a pru. 
dent owner would make, in order to benefit the 
estate, the bond fide lender is not affected by the 
precedent mismanagement of the estate. The 
actual pressure on the estate, the danger to be 
averted, or the benefit to be conferred upon it, in 
the particular instance, is the thing to be regard¬ 
ed. B ut of course, if that danger arises or has 
arisen from auy misconduct to which the lender 
is or has been a party, he cannot take advan¬ 
tage of his own wrong, to support a charge in his 
own favour against the heir, grounded on a ne¬ 
cessity which his wrong has helped to cause. 

The lender is bound to inquire into the neces¬ 
sities for the loan, and to satisfy himself as well as 
he can, with reference to the parties with whom 
he is dealing, that the Manager is acting in the 
particular instance for the benefit of the estate. 
If he does so inquire and acts honestly, the real 
existence of an alleged sufficient and reasonably 
credited necessity is not a condition precedent to 
the validity of his charge, and, under such cir¬ 
cumstances, he is not bound to see to the appli¬ 
cation of the money. 

The mere creation of a charge securing a pro¬ 
per debt cannot be viewed as unprovident ma¬ 
nagement ; and a bond fide creditor should not 
suffer when he has acted honestly, and with due 
caution, but is himself deceived. [Hunooman Pei’- 
saud Panday v. Mussumat Babooee Munraj Koon- 
tveree,] ... „ ... ... 552 

See Construction 2. 

— Incumbrancer. 

— Onus Probandi 4. 

— Widow 4. 

— Will 4. 


MATERNAL RELATIONS. 
See Succession 2. 


MINORS. 

See Construction 2. 

— Foreclosure. 

— Infant. 

— Manager. 

— Widow 4. 


MISCONDUCT. 
See Widow 3. 


MITACSHARA. 
See Custom 2. 
— Escheat. 


MITHILA LAW. 
See Custom 1. 

— Succession t . 


MONEY, APPLICATION OF 
See Manager. 


MORTGAGE. 

See Foreclosure. 

— Manager. 

— Onus Probandi 4. 


MOVEABLE PROPERTY.. 
See Will 4. 


NECESSITY, LEGAL 
See Manager. 


NEPHEW. 
See Gift 4. 


NOTICE. 

See Foreclosure. 


ONLY SON. 

See Family Custom. 

ONUS PROBANDI. 

1. It lies upon the party, who wishes to ex¬ 
cept any of it from the division, to prove thatit 
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comes within one of the exceptions recognized by 
the Hindu Law. [Luxiaion Roto Sadasew v. 
Mullar Row Bajee,] ... . > ••• 19 

2. The onus of proof that a Raj is indivisible, 

lies upon the party who claims, as heir, to be en. 
titled to succeed to the whole. [ Qhirdharee Bing 
v. Koolahul Sing,' ] ... — 200 

3. Benamee purchases in the names of 

children, without any intention of advancement 
being frequent in India, the burden of proof 
whether that was primd facie the nature of the 
transactions was really not so, is upon those in 
whose names the purchases were made. [ Oopee 
Krist Qossain v. Ounga Persaud Qossain ,] 493 

4. The question on whom does the onus of 
proof lie in such a suit as that of a mortgagee 
claiming under a mortgage executed by the 
Manager of an estate during the infancy of the 
heir, is one not capable of a general and inflexible 
answer. The presumption proper to be. made 
Will vary with circumstances, and must be regu¬ 
lated by and dependent on them. The presump- 
tion in the case where the mortgagee himself with 
whom the transaction took place, is setting up a 
charge in his favour made by one whose title to 
alienate he necessarily knew to be limited and 
qualified ; remarked upon. 

It is to be observed that the representations by 
the Manager accompanying the loan as part of 
the res gestae , and as the contemporaneous de¬ 
clarations of an agent, though not actually se¬ 
lected by the principal, have been held to be 
evidence against the heir ; and such primd facie 
proof has been generally and reasonably and 
rightly required in the Supreme Court of Calcutta 
betweeu the lender and the heir, where the lender 
is enforcing his security against the heir. It is 
obvious, however, that it might be unreasonable 
to require such proof from one not an original 
party, after a lapse of time, and enjoyment and 
apparent acquiescence. [ Hunooman Persaud 
Panday v. Mussumat Babooee M unraj Koon» 
werce,] i ... ••• ••• 552 

See Coparcenary Family 1, 3, 4. 

— Onus Probandi—General. 

— Widow 5. 


ORDER. 

See Foreclosure. 


PACHEET. 

Where a former Rajah of Pacheet granted a 
part of the Zemindary of Pacheet to a member of 
his family ; Held that the grant was for main¬ 
tenance only, and consequently, that the successor 
of the Rajah was entitled to recover possession 
of the part. 

Quaere. —Whether the Zemindary of Pacheet 
is indivisible, and as such inalienable. [Anund 
Lai Sing Deo v. Maharajah Dlieraj Gurrood 
Nurayun Deo,'] ... ... 399 


PARTIES. 

A party should not, at the same time, affirm 
and disaffirm the same transaction. [ Rungama 
v. Atchama,] ... ... ... 313 

See Construction 2. 

— Co-Partnership. 


PARTITION. 

The terms of the Sunnud being absolute, 
certain Enam villages in the Southern Mahratta 
Country were held, in a partition guit, to be govern¬ 
ed by the general principles of the Hindoo law res¬ 
pecting partition of the father’s estate among his 
heirs. [Bodhrao Eunmont v. Nursing Rao,] 560 

See Adoption 4, 5. 

— Coparcenary Family 1, 2. 

— Family Custom. 

— Partition—General. 

— Polliam Tenure. 


PARTNERSHIP. 
See Illegitimacy 2. 


PATERNAL PROPERTY. 
See Ancestral Property. 


PATERNAL RELATIONS. 
See Succession 2. 


PERSONAL RIGHT OF A WIDOW. 
See Adoption 8. 


POLLIAM TENURE. 

Held a Polliam is in the nature of a Raj, it may 
belong to an undivided family, but it is not the 
subject of partition ; it can be held by only one 
member of the family at a time, who is styled the 
Polligar , the other members of the family being 
entitled to a maintenance or allowance out of the 
estate. 

The claim of the Respondent, the nearest un> 
divided male kinsman of the deceased Polligar is 
preferable to that of the widow of the latter. 
[Naragunty Lutchmeedavamah v. Vengama 
Naidoo,] ... ... ... 826 


POLLIGAR. 

See Polliam Tenure. 



















See Gift 1, 2, 4. 

— Illegitimacy 1. 

— Tenancy in Common. 

— Widow 3. 


POWER. 

See Adoption 6, 7. 

— Gift 1. 

— Gk?t Oyeb. 
Illegitimacy 2. 

— Manager. 

— Will 1, 2, 4, 5. 


PRESUMPTION. 

See Benamee. 

— Coparcenary Family 1, 3, 4. 

— Onus Peobandi 4. 


PRIMOGENITURE. 
See Family Custom. 


PROPRIETOR. 
See Construction 2. 


PUBLIC FUNDS. 
See Widow 3. 


PURCHASE. 

See Benamee. 

— Construction 1. 

— Onus Probandi 3. 


PURCHASE-MONEY. 
See Benamee. 

— Construction 1. 


PUT. 

See Adoption 6. 


RAJ. 

See Family Custom. 

— Illegitimacy 1. 

— Onus Probandi 2. 

— Pacheet. 

— Polliam Tenure. 


RAJPOOTS. 

See Khatri Caste. 


RECOGNITION BY CONDUCT. 
See Evidence. 


RELIGIOUS WORK. 
See Will 1. 


REMAINDER. 
See Gift Over. 
— Widow 3. 


RESULTING TRUST. 
See Escheat. 

SECOND ADOPTION. 
See Adoption 5, 6. 


SELF-ACQUIRED PROPERTY. 
See Will 2, 5. 


SEPARATE PROPERTY. 
See Coparcenary Family 3. 

SEPARATE USE. 

See Life-Interest. 


SOLE ABSOLUTE AND EXCLUSIVE USE. 
See Life^Interest. 


SON. 

See Adoption 3, 5, 6, 10. 

— Benamee. 

— Construction 2. 

— Evidence. 

— Family Custom. 

— Illegitimacy. 

— Succession. 

— Widow 4. 

— Will 4. 


SON BOUGHT. 
See Succession 2. 


SOODRA. 

See Adoption 5. 

— Illegitimacy 1. 


SPIRITUAL PURPOSES. 
See Widow 5. 


STRIDHUN. 

Sec Life-Interest. 
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SUCCESSION. 

1. An adopted son, according to the Hindu 

law, is entitled to succeed to his collateral as well 
as his direct relations by adoption. [SwmJAoo- 
chunder Chowdry v. Naraini Dibeh ,] ... 65 

2. Under the Hindu law, a daughter who has 
brothers, adopted an<J uterine, gets no share in 
her father’s estate. Nor could a daughter be an 
appointed daughter, if she had brothers at the 
time of her marriage, therefore one claiming un¬ 
der her to be entitled to a share in her father’s 
.property, cannot succeed. »So also a bought son 

or one claiming under him, cannot succeed. 

[ Yachgreddy Chinna Rassavapa v. Yachereddy 
Qowdapa, ] ... ... 8* 

3. Amongst the Hindus, where a family mi-, 
grates from one territory to another, if they pre^ 
serve their ancient religious ceremonies, they also 
preserve the law of succession. Accordingly, if a 
family removed itself from Tirhoot, where the 
Mithila law is the governing law, to Bengal, and 
there it governs itself according to the Mithila 
law, v the rule of succession in that family should 
be that law and not the Bengal School. 

According to the Mithila School, the claim of 
any relation on the mother’s side does not prevail 
till those on the father’s side to the seventh de¬ 
gree have been exhausted. Accordingly the 
claims of one as the cousin of the deceased on the 
mother’s side were disallowed as against those of 
another who was related to the deceased in the 
sixth degree on the father’s side. [Rutcheputly 
Dutt 11m v. Raj under Narain Rae ,] ... 161 

4. According to the Hindu law, the widow, in 

default of issue, is entitled to succeed to the 
whole of her deceased husband’s estate ; but her 
title to such estate is only as tenant for life. 
[Keerut Sing v. Koolahul Sing,] ... 196 

See Alienation. 

— Coparcenary 1. 

— Custom. 

— Family Custom. 

— Illegitimacy. 

— Paohket. 

— Polliam Tenure. 

— Succession—Mahomedan Law. 

— Will 4. 


between B and C, both of whom, then, also died 
in the life-time of the tenant for life, leaving res • 
pectively a son and a widow : Held — 

That B and C took the property as tenants-in* 
common ; and that they had each of them a vested 
interest in one-fourth share, not to come into ac¬ 
tual enjoyment till the death of the tenant for 
life : and 

That, under the circumstances of the case, the 
widow of C was entitled to succeed to her hus*. 
band’s share of the property, although it was not 
reduced to his actual possession. 

Their Lordships were also inclined to think, 
that the property was not property the subject of 
any division at all, but that the division was ef¬ 
fected by the deed or will. [Reivun Persad v. 
Mussumat Radha Beeby,] ... ••• 327 


TENANT FOR LIFE. 
See Succession 4. 

— Widow 2, 3. 


TENURE. 

See Polliam Tenure. 


TESTAMENTARY DISPOSITION. 
See Tenancy in Common. 

— Will 2, 3, 4, 5. 


TESTAMENTARY POWER. 
See Gift Over. 

— Will 2, 4, 5. 


TESTATOR. 
See Gift Over. 
— Will. 


TRUST. 
See Benamee. 
— Escheat. 


SUFFICIENT NOTICE. 
See Foreclosure. 


TRUSTEE. 

See Benamee. 

— Minor, Trustee— General. 


SURVIVORSHIP. 
See Illegitimacy 2. 
—- Polliam Tenure. 


TWICE-BORN RACES. 
See Illegitimacy 1. 


TENANCY IN COMMON. 

A Hindu testator, after the death of his widow, 
gave a moiety of his property to his brother A, 
and after A’s death, to A’s two sons B and U A 
died in tho life-time of the widow. A complete 
division of A’s estate was then agreed upon 


UNDIVIDED FAMILY. 

See Confiscation—General. 

— Coparcenary Family. 

— Illegitimacy 2. 

— Polliam Tenure. 

— Will 4. 



















UNOOMUTEE PUTTRO. 
See Adoption 7. 


USAGE. 

See Custom. 

— Family Custom. 

— Khatri Caste. 

— Will 1. 


USE AND BENEFIT. 
See Lipe Interest. 

VAIStAS. 

See Illegitimacy 1. 


VERBAL POWER TO ADOPT. 
See Adoption 7. 

VESTED INTEREST. 

See Tenancy in Common. 


WIDOW. 

1 . She has no power to alienate or devise any 

portion of her husband’s estate which on her death 
devolves to his legal heirs. [Keerut Sing v. Koola- 
hul Sing,] ... ... 196 

2. Her estate is a life-estate. [Ohirdharee 

Sing v. Koolahul Sing,] ... ...200 

3. The principles which are applied in Courts 
of Equity in England, for securing in the public 
funds any property to which one person is entitled 
in possession, and another is entitled in remainder, 
are not applicable to the case of property in In¬ 
dia, where such property is in the possession of a 
Hindu widow. 

The widow and daughter of a deceased Hindu 
stand in the same situation as to the right of ad¬ 
ministration and right of enjoyment of the pro¬ 
perty of the deceased for their lives. 

Qucere .—Whether the widow and daughter stand 
in the same situation, with respect to the right of 
disposition of the property. 

It is not sufficient to say that there is one per¬ 
son entitled in possession, aud another in re¬ 
mainder, in order to induce the Court to interfere 
to take the property out of the hands of the in¬ 
dividual who is in possession of it; but it is neces¬ 
sary to show that there is danger to the property 
from the mode in which the party in possession is 
dealing with it, in which case, and in such case 
only, the Court will interfere. 

Where the property at the husband’s death was 
in Company’s paper, and was allowed to remain in 
that security as long as it could ; but, afterwards, 
on the Company’s paying off the loan in which it 
was invested, was received and shortly after three- 
fourths, or at least two-thirds invested in other 
Company’s paper, the remainder of the money 


continuing, three months after the date when the 
widow received the money, in her hands unin¬ 
vested, she waiting for an eligible investment.— 
Held that according to the ordinary Hindu cus¬ 
tom, the widow was not guilty of a devastavit, 
nor showed the slightest intention of committing 
a devastavit in this respect. [Hurrydoss JDutt v. 
Sreemutty Uppoornah Dossee,] ... 561 

4. A Hindoo widow, during the minority of 

her adopted son, as guardian and manager, exe¬ 
cuted a Bond, the amount of which consisted in 
part of the balance due on a Bond executed to 
the same creditor by the late Zemindar himself, 
the husband of the widow, and in part of the 
money raised to pay other debts incurred by the 
widow, for the management of the Zemindary. 
The adopted son subsequently acknowledged his 
liability to the Bond after he had come of age. 
Held , that the Bond was valid in the circum* 
stances of the case. [Chetty Colum Comara Ven* 
catachella Reddyer v. Rajah Rungasawmy Street 
munth Jyengar Rahadoor,] ... ... 785 

5. Under the Hindoo law of inheritance a 
childless widow takes as heir, but she takes a 
special and qualified estate. 

If there be collateral heirs of the husband, the 
widow cannot of her own will alien the property 
except for special purposes; e. g. f religious or 
charitable, or those that are supposed to conduce 
to the spiritual welfare of her husband ; and for 
these purposes she was a larger power of disposi¬ 
tion than that which she possesses for purely 
worldly purposes. 

The general rule for the burthen of proof is, 
that it lies upon those who claim under an aliena¬ 
tion from a Hindu female to show that the transs 
action was within her limited powers. 

The Crown, taking by escheat, has the same 
right to impeach the alienation by the widow, 
which the next heirs of the husband (if such there 
had been) would have had. [The Collector of. 
Masulipatam v. Cavaly Vencata Narrain - 
apah,] ... ... ... 820 

See Adoption 1, 4, 7, 8, 9, 10. 

— CoPARCENAllY FAMILY 4. 

— Confiscation— Genep.al. 

— Foreclosure. 

— Gift 1, 2. 

— Gift Over. 

— Liff Interest. 

— Polliam Tenure. 

— Succession 4. 

— Tenancy in Common. 

— Will 3, 4. 


WIFE. 

See Adoption 6. 
— Alienation. 


WILL. 

1. Construction of a Hindoo Will. 

Where a testator directed a religious work to be 
performed at one place and a temple to be built at 
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auotheryit did not follow that the work at the first 


place means the erection of a temple. 

Where a testator directed a Ghaut to be built, 
referred back to the Master to inquire whether by 
the usages of the Hindoos it was necessary that it 
should also be consecrated. 

Where a testator made two of his sons his ex¬ 
ecutors, and directed that, when they should per¬ 
form a religious or other act as they should give 
notice to their brothers, and they should all per¬ 
form the act, otherwise whatever the executors 
might think proper they should do, and should 
any one raise objections to it, they should be in¬ 
admissible : held that it did not give the executors 
an unlimited discretion in expending the testator’s 
fortune in religious ceremonies. [Ramtonoo Mul- 
lich v. Ramgopaul Mullick,] ... ... 6 


2 . Held that under the Hindoo Law as pre¬ 

valent in Madras, a Hindoo has power under a 
Will to dispose of his property both ancestral and 
self-acquired. [Nagalutchmee Ummal v. Qopoo 
Nadaraja Chetty ,] ... ... ... 543 

3. The Hindoo law, no less than the English 
law, points to the intention as the element by 
whi.ch Courts are to be guided in determining the 
effect of a testamentary disposition, nor is there 
any difference between the one law and the other 
as to the material from which the intention is to 
be collected. 

Primarily the words of the Will are to be con¬ 
strued. 

But the meaning to be attached to them may be 
affected by surrounding circumstances, and, where 
this is the case, those circumstances must be re¬ 
garded. 

Amongst the circumstances thus to be regarded 
is tjie law of the country under which the Will is 
made and its dispositions are to be carried out. 

If that law has attached to particular words a 
particular meaning, or to a particular disposition a 
particular effect, it must be assumed that the 
Testator in the dispositions which he has made, 
had regard to that meaning, or to that effect, 
unless the language of the Will, or the surround¬ 
ing circumstances displace that assumption. 

The Will of a Testator must, primcl facie at 
least, be taken to refer to that which is the sub¬ 
ject of his disposition, the property which he has 
himself to give ; and, if he has evinced his inten¬ 
tion to give that property, very strong and clear 
language must be required to countervail that 
intention, and subject the property which he has 
once given to his further disposition. 

A Court of construction must found its conclu¬ 


sions upon just reasoning, and not upon mere 
speculative doubts. 

Where there was, in the first item of the Will, 
an absolute gift of one-fifth of all of a Hindu 
Testator’s property to each of his five sons ; but 
in the eleventh item of the Will, in the event of 
any of the five sons dying without a son, or a 
son’s son, there was gift over to such of the other 
sons, or sons’ sons as might then be alive. Held 
that the intention of the Testator was, that his 
sons should, in any event, enjoy during their lives, • 


H 

the income of their shares of his property. That 
the Testator had not, by his Will, imposed upon his. 
sons the obligation of continuing joint in estate. 
That the right of any one of the co-sharers would 
not, under the Hindu law, pass on to other • o- 
sharers, but would be part of the estate of he 
deceased co-sharers, and would devolve upon his 
legatees or his natural heirs, and that, theref "e, 
the widow of the deceased was entitled to c le- 
fifth of the surplus income which had accumula ed 
since the Testator’s death, and during her hus¬ 
band’s life-time ; and the increment arising out of 
such accumulations. [Sreemutty Soorjeemoney 
Dossee v. Denobundoo MullicJc ,] ... 583 

4. A Hindu gave by his Will his entire pro¬ 
perty, moveable and immoveable, to the family 
idol, with the further direction that the property 
should never be divided, but that his sous and 
grandsons in succession in the male line should 
only use and enjoy the surplus proceeds only, one 
of the sons acting as manager. In case of dis¬ 
agreement, the surplus was to be divided in cer¬ 
tain proportions. 

Held, (1.) That the extent of the testamentary 
power of disposition by Hindus must be regulated 
by the Hindu Law. 

(2.) That, the grant to the idol was not abso¬ 
lute, but, that the effect of the Will was to give 
to the Testator’s sons as a joint family what¬ 
ever remained after discharging the specific ex¬ 
penses for worship and maintenance. 

(3.) The division of surplus proceeds, did not 
constitute a division of the family. 

(4.) The directions in the Will as to succession 
in the male line did not exclude the widow of the 
grandson of the Tutator. \_Sonatun Bysach v. 
Sreemutty Juggutsoondoory Dossee ,] ... 721 

5. A case of a Will of self-acquired properties 
by a Brahmin at Cawnpore and Bithoor. Held 
on the evidence that the Will was a genuine do¬ 
cument. 

The power of testamentary disposition as to 
self-acquired property is at length established by 
law in this District, but is opposed to the ancient 
usages and feelings of the country. [Nana Nil* 
rain Rao v. Hurree Punth Bhao ,] ... 843 

See Gift. 

— Gift Over. 

— Tenancy in Common. 

— Will—General. 


WITNESSES. 
Sec Adoption 6. 
— Evidence. 


ZEMINDAEY. 

See Custom 2. 

— Family Custom. 

— Gift 2, Succession 1—Maho¬ 

med an Law. 

— Pacheet. 
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ACCOUNT. 

See Account—General, Hindu Law. 
— Do web. 


DEED. 

See Dower. 

—• Gift 1 , 2 * 


— 

ALIENATION. 

See Alienation—General, Hindu Law. 
— Endowment. . 


DEMAND. 
See Dower, 


ALTAMGHA. 

See Endowment. 

BEQUEST. 

See Bequest— General. 
— Nuncupative Will. 


CHARITABLE PURPOSES. 
See Endowment. 

I - 

CO-HABITATION. 

See Marriage. 


CONSTRUCTION. 

The true construction of s. 15, Reg. IV. of 
3.793, is not that one uniform law should be adopt¬ 
ed in all cases affecting Mahomedans, but that the 
DMahomedan law, whatever it is, shall be adopted. 
Therefore, where both the parties were Shecahs, 
jthe Sheeah law prevailed [ Rajah Deedar JJossein 
V. Ranee Zuhoor oon-Nissa,] ... ... 217 

See Construction—General, Hindu Law, 


COPARCENERS. 
See Gift 2. 


CUSTOM. 

See Custom—Hindu Law. 
— Family Custom. 


DAUGHTER. 

See Grand daughter. 


DIVORCE. 

By the Mahomedan law, divorce may be made 
in either of two fm-ms ; Talak or Khoola. 

A divorce by Talak is the mere arbitrary act of 
the husband, who may repudiate his wife at his 
own pleasure, with or without cause ; but in 
adopting such a course he is liable to repay her 
dowry, or Dyn^mohr, and 

Semble , also to give up her jewels or parapher- 
nalia. 

A divorce by Khoola is a divorce with the con-, 
sent, and at the instance of the wife, in which she 
gives or agrees to give a consideration to the 
husband for her release from the marriage tie. 

Non-payinent by the wife of the consideration 
for the divorce does not invalidate such a divorce. 

A divorce by Taluk is not complete aud irrevo¬ 
cable by a single declaration of the husband ; but 
a divorce by Khoola is at once complete and 
irrevocable from the moment when the husband 
repudiates the wife and the separation takes place. 

In a suit against a Mahomedan by his divorced 
wife to recover her dyn mo hr, the wife stated in 
the plaint that the fiusband had dissolved the 
marriage by divorcing her, and had obtained from 
her by force or fraud two instruments, first, an 
Ibranamah or release of her dyn^mohr, and se¬ 
condly, a Khoolanamah or deed securing to her 
husband the stipulated consideration to be paid 
by a wife in a case of Khoola divorce. In defence 
the husband denied a Talak divorce having taken 
place, and, to bar her claim to dower upon that 
form of divorce, produced the above two instru¬ 
ments. Held, 

I. That the deeds, appearing from the evidence 
to have been obtained by force aud duresse, could 
not operate to bar her claim ; and 

II. That the husband by denying a divorce by 

Talak, raised the presumption of some kind of di¬ 
vorce having taken place, and that in the circum¬ 
stances, it was a Talak and not a Khoola divorce, 
according to which the wife was entitled to her 
dyn-mohr. [ Moonshee Buzul-ut-Raheem v. Z«' 
teefut'Oon^Nissa,) ... ... ... 794 
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DONATION. 


EXCLUSION. 


See Endowment. 
— Gift -1. 


DOWER. 

A Mahoraedan of the Sheah sect executed a 
' deed of dower, whereby he settled upon his wife 
Its. 46,000. The terms of the deed were “ when 
demanded by my wedded wife.’ 7 No demand was 
made during the life-time of the husband ; on his 
death, however, the widow held her husband’s 
property as a lien for such dower. In a suit by 
the brother of the deceased Mahomedan—who was 
his heir according to Mahomedan law, to recover 
possession of real and personal property left by 
him, the following issues were raised. Whether 
there was marriage with the widow, and whether 
the alleged deed was genuine or forged, aud 
whether the law of Limitation under Regulation 
III. of 1793, section 14, was applicable to the 
claim for dower, and whether the Plaintitf (heir- 
at-law) was entitled to an account. The Judicial 
Committee affirmed the lower Cmirt’s decrees upon 
th^pe points, and held that the widow had a lien 
on" her husband’s property and that her claim for 
dower was not barred, held further that the heir- 
at-law was entitled to an account. [Ameer-oon- 
JSissa v. Moorad-oon-Nissa,'] ... ... 533 


DYN MOIIR. 
See Divorce. 


ENAM. 

See Endowment. 

— Partition—Hindu Law. 


See Family Custom, Will 4—Hindu 
Law. 

— Succession 1. 


FAMILY CUSTOM. 

See Family Custom—Hindu Law 
— Succession 1, 2. 


FATHER. 
See Gift 2. 


GIFT. 

1 . The words in an instrument * I have adopt¬ 
ed A to succeed to ray property’ do not constitute 
a valid deed of gift according to the Mahomedan 
law, in the complete absence of auy relinquish¬ 
ment, or of seisin, by the donee ; nor are they 
sufficient to constitute a valid will, the intention 
to give, in words, being absent. [ Jeswunt Sing-jee 
Ubby Singfee v Jet Sing jee Ubby Sing-jee, 274 

2. The decision of the Court below confirmed, 

rejecting a claim to a moiety of maafee and other 
Zemindary property under alleged deeds of gift 
and relinquishment, which were forgeries, and 
decreeing, as in a case of intestacy, three-fourth 
of the estate to the grand-daughters, to which 
shares, they are entitled under the Mahomedan 
law as coparceners, and the remaining onerfourth 
to their father. [ Kadir BuJcsh Khan v. Mwsu- 
matain Fusseeh-oon-Nissa ,] ... ... 461 

See Gift—Hindu Law. 



GRAND-DAUGHTER. 


ENDOWMENT. 


See Gift 2. 


Although the words “ Enam" and AUam~ 
glia" are used in a royal grant, and the petitioners 
for the grant are mentioned therein, yet, where 
the grant clearly appears to have been made for 
charitable purposes, the Khankah or the estab¬ 
lishment will be the real donee, and the persons 
named only Mulxvallees of the Khankah, having 
no right to alienate by gift or otherwise. To 
constitute Wukf, the express use of the term is not 
necessary. By Regulation II. of 1805, s. ii, a 
suit for the recovery of possession of Wukf or en¬ 
dowed property by a Mutioallee or superintendent 
of the property, will lie at least within twelve 
years from his appointmertt^ [Jexouxi Doss Sahno 
v. Shah Kubeer-ooa-deen,] ... ... 206 

See Bequest, Charitable Trust—General. 


EVIDENCE. 

See Divorce. 

-— Evidence—General, Hindu Law. 
— Marriage 


GRANT. 

See Endowment. 


HEIR. 

See Succession. 


HUSBAND. 

See Divorce. 

— Dower. 

— Presumption. 


IBRANAMAH. 
See Divorce. 


INHERITANCE. 

See Succession. 
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INTESTACY. 
See Gift 2. 


KHOOLA. 
See Divorce. 


LEGITIMACY. 

According to Mahomedan Law, the legitimacy 
or legitimation of a child of Mahomedan. parents 
may properly be presumed or inferred from cir¬ 
cumstances, without direct proof, either of a mar¬ 
riage between the parents, or of any formal act of 
legitimation. 

Appellants claim dismissed, in the absence of 
circumstances sufficient to found or justify such 
presumption or inference. [Mahomed Balcur 
Iloossam Khan Baliadoor v. Shurfoonnissa Be* 
gum,'] ... ... ... ... 728 

See Marriage. 


LIEN. 

See Dower. 

— Lien, Mortgage 4—General. 


MAAFEE. 
See Gift 2. 


MARRIAGE. 


PARENTAGE. 
See Marriage. 


POSSESSION. 

See Endowment. 

— Possession—General, Hindu Law. 

— Succession 2. 

POWER. 

See Nuncupative Will. 


PRESUMPTION. 

By the Mahomedan law, a child born in wed¬ 
lock must be deemed to be the child of the hus- 
baud [Jeswunt Sing-jee Ubby Sing-jee v. Jet 
Sing-jee Ubby Sing-jee ,] ... ... 274 

See Divorce. 

— Legitimcy. 

— Marriage. 

— Presumption—General, Hindu 
Law. 1** 


RELIGIOUS ESTABLISHMENTS. 
See Endowment. 


RELINQUISHMENT. 
See Gift. 


The. question of marriage of the Mahomedan 
Law must be governed by the same principle of 
evidence as the Mahomedan lawyers would apply 
to such a question. 

Continual co-habitation, and acknowledgment of 
parentage by a consecutive course of treatment 
will establish marriage and legitimacy. [Khajah 
Ilidagut Oollah v. Itai Jan Khanum ,] ... 282 


SECTS. 
See Sheah. 


SEISIN. 
See Gift 1. 


See Custom 1, Evidence 1, Success 
sion 2—Hindu Law. 

— Divorce. 

— Dower. 

— Legitimacy. 

— Presumption. 


SHEAH. 

See Construction. 

— Dower. 

— Nuncupative Will. 

— Succession 2. 


MUTWALLEE. 

See Endowment. 

_ 

NUNCUPATIVE WILL. 

A nuncupative Will of a Mahomedan of the 
Sheah sect, bequeathing a portion amounting to 
less than one-third of his estate, to thyse who had 
been, up to the time of the making of the Will, 
dependent upon his bounty, held valid, confirm- 

i ing the decisions of two Courts in India. [Naioab 
Amin'ood-Dowlah v. Syud Roshun AH A’Aaw,] 418 


SON. 

See Legitimacy. 

— Son—Hindu Law. 


SUCCESSION. 

1. Where a Mahomedan claimed to succeed 
to his brother dying long after July 1794 to the 
exclusion of his brother’s heirs, on the ground that 
by the family rule, the Zemindary was indivisible. 
Held, that the succession must be governed by 
the Regulation XI. of 1793, and the heirs of the 
deceased would be entitled to succeed to their 
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TALAK. 

See Divorce. 


r NMOLESTED POSSESSION. 

See Succession 2. 


respective portions according to the Mahomedan 
Law of Inheritance. [Rajah Deedar Hossein v. 
Ranee Zu?ioor-oon-Nissaj] ... ... 217 

2 The present suit to ascertain who were the 
legal heirs under the Sheah law of inheritance* 
was instituted in 1852. The 12 years’ law of li¬ 
mitation was pleaded by the Defendant. Held , 
that as in a previous suit, the Judicial Committee 
had finally decided in 1842, that the titles under 
which the parties claimed, viz., under a deed and 
family custom, have not been made out, and that 
the property was to be disposed of according to 
the Sheah law of inheritance ; the present suit 
may be considered as a proceeding supplemental 
to, and as carrying out the said decree, and, there¬ 
fore, the suit is not barred. 

Held, also, that till his suit was finally disposed 
of, the Plaintiff was precluded, by a sufficient cause, 
from bringing forward his present claim, and was, 
therefore, protected by the provisions of Regula¬ 
tion III. of 1793. * 

Held also, that the possession of the Defendant, 
though under a possessory order of the Magistrate, 
was not a bonajide , quiet, and unmolested posses¬ 
sion, but one litigated title from beginning to end ; 
and the Plaintiff was entitled to the protection of 
Regulation II. of 1805. [Rajah Enayet Hossein 
v . Sayud Ahmed Reza,"] ... ... 633 

See Succession—Hindu Law. 


<SL 


USAGE. 

See Family Custom. 

— Usage - Genebal, Hindu Li 


WIDOW. 

See Dower. 

— Widow—Hindu Law. 


WIFE. 

See Divorce. 

— Dower. 

— Wife—General, Hindu Lai 


WILL. 

See Nuncupative Will. 

— Gift 1. 

— Will—General, Hindu Law 1 . 


WUKF. 

See Endowment. 


ZEMINDARY. 

See Gift 2. 

— Succession L 

— Zemindary— General, Hindu L, 
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